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BcTtynutenoHoe cnoBo

BTopoun BbinycK xypHana 3a 2022 rop oxBaTbiBaeT Nepuof
C anpens no UHb. B XXypHane oTmMeueHbl BaxkHeNlLe cobbl-
TUA MOPCKOro npasa 1 caenaH 0630p 04HOro N3 NHTEPECHbIX
cyne6HbIX fen 3a 3ToT nepuod. Kpome Toro, TpaguLMOHHO OT-
paXeHa CTaTUCTUKa KMOPCKNX» Aen B apbuTpaxHbix cygax PO
3a Nepuog C anpens rno UoHb.

MoCTOAHHBIM YnTaTENAM XypHana «MopcKoe NpaBo» yxKe U3-
BECTHO, uTo 30 ceHTAbpPA 2021 r. cocToAnacb Accambnesn (o6Lwee
exerogHoe cobpaHuve) MexxayHapoaHOro MOPCKOrO KOMUTeTa
(MMK) (Comité Maritime International (CMI), Ha KoTopo 6bin
paspelueH Bonpoc o npuHaTum B Komutet Accouymaumm mop-
ckoro npaea “RUMLA” B KauecTBe HaLMOHaNbHOW accoymaymm
MoOpcCKoro npasa oT Poccun. PeweHune Accamb6nen CMI 6bino
MoYTV eAUHOTIACHBIM (MPUHATO O6LLMM FONIOCOBAaHMEM UYSIEHOB
CMI). Accounanma mopckoro npasa “RUMLA” aBnaeTcA NOAHO-
LleHHbIM YnneHom CMI.

OuepepHasa Accambnes MexayHapoLHOro Mopckoro komuteTta B 2022 rofy coctontcs B AHTBEpreHe,
Benbrus, Bo BTOpoW NONOBMHE AHs B NATHULY, 21 okTA6pa 2022 roga. Ei 6ygeTt npealwecTBoBaTh ABYX-
[LHEeBHaA KOHbepeHL KA, opraHn3oBaHHaA coBmecTHO CMI n benbrunckon Accoumaumen MOpPCKOro npasa.
Bctpeua B AHTBepneHe coBnaget co 125-netnem CMI.

Accounaumen MOPCKOroO npaea CO6VIpaETCFI penerauyma ot Poccun gna y4yacTnA B Accambnee Memny—
HAapOAHOIro MOPCKOro KOMuTeTa.

[o BbIxoaa B cBeT XypHana «Mopckoe npaBo» He Benach 1 He NybnnKoBanach CTaTUCTNKA <MOPCKMX» er,
BeAb Aena apouTpaxkHbIX CyAoB He KBanndULMPOBaNmUCh B KauecTBe <MOPCKNX» AN Lenen yyeta. Mexpay
TeM VX BblflefieHe B OTAESIbHYI0 KaTeroputo 1 CTaTUCTUYECKN YUYeT MMetoT 60Nblloe 3HaueHue and oT-
pacnu. Accounauma mopckoro npasa “RUMLA” BbipaxaeT 6narogapHocTb bynaty KaprmoBy, KoTopblit
OTCNEXMUBAN «MOPCKMEY fena 3a Neprog C anpens no UIoHb U MOATOTOBWA K Ny6NMKauum nx CTaTucTuky.

B 3TOM BbINycke caenaH 063op gena N2 A56-102792/2020, B KOTOpom ApOUTPaKHbI Cyf NpuLen K Bbl-
BOAY, UTO PUCK yTpaTbl 3anomMOMpPoOBaHHOIO rpy3a HeceT NepeBo3UlK, a He rpy3ooTrnpasuTens. Ecnm
JOroBOPOM MMYLLIECTBEHHOIO CTPAaXOBaHMA He NPefyCMOTPEHO MHOe, K CTPAaxXOBLUNKY, BbiNfaTUBLLEMY
CTpaxoBoe BO3MELLeHMe, NepexoanT npaBo TpeboBaTb Bo3MelleHre yuepba B nopagke cybporayun.
Cnop BO3HUK B CBA3M C yTPaTOW rpy3a npu nepeBo3ke aBToMoOWIbHbIM TpaHcnopTom. OfHako, ecnu 6ol
nepeBo3Ka OCyLIeCcTBAANACh MOPCKUM TPAaHCMOPTOM, CyTb COPa OCTaBasiacb Obl TAKOW Xe: MOHATME BUHbI
KaK yC/IoBUs OTBETCTBEHHOCTM NEPeBO3UMKa 1 cybporauuma. Bonpocbl OTBETCTBEHHOCTM NePeBO3UMKa
aKTyanbHbl Ans No6oro Bmaa NepeBo3Kun, NOITOMY KOMMEHTapUIA BKITIOYEH B XKYPHas MO MOPCKOMY NpaBy.

B pazgene «CtaTbu» umtatenb HangeT MHTEPECHYIO Y YHUKANbHYIO CTaTbio MO MCCIeA0BaHMIO BELLHOMO
a¢ddeKTa 3anaBneHMA 06 abaHLOHe B POCCUIICKOM MOPCKOM CTPaxoBaHMW. ABTOp Uccienyet, C OQHOM
CTOPOHbI, MPUYKHBI, O KOTOPbIM UHCTUTYT 3aABNeHNA abaHAOHA BO3HVIK B aHMMNCKOM MOPCKOM CTpa-
XOBaHWW, 1 3aflayun, KOTOpble OH NPK3BaH Obl peLwnTb, a C APYro — MexXaHW3M BO3HUKHOBEHMA NpaBa
cobcTBEHHOCTU, NpeaycmoTpeHHbIn K PO, B pesynbTate uero npuxogunT K BbIBOAY O TOM, YTO Heobxoau-
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MOCTb COXPaHeHMA BelHoro 3¢ deKTa 3asBneHns abaHgoHa B POCCUIICKOM MOPCKOM MNpaBe Bbi3blBaeT
Cepbe3Hble COMHEHNA.

Bonpoc kKynnu-npogaxum MoOpCcKux CyfoB Bcerga ABNAeTcsa akTyanbHbiM, a B 2022 rogy BIMCO (Baltic
and International Maritime Council) ony6nnkoana HoByto npodopmy BIMCO SHIPSALE 22. B ctatbe
KoHcTaHTuHa MyTpn aHanu3upyeTca 3Ta HoBaa Npodpopma, paszpaboTaHHasA ANA PbIHKa KYNan-Npogaxu
BTOPUYHbIX CyA0B. Takxe B CTaTbe faeTca obllee npefcTaBneHme o ToM, 4To 13 ceba NpeacTaBaAOT NPo-
dbopmbl, cnonb3lyemble B TOProBom cypoxoactse. KpaTko paccmoTpes npegwectsoBasLive SHIPSALE 22
npodopmbl, NICNONb30BaBLLMECA Ha MPAKTMKE ANA NPOAaXW CYA0B, aBTOP NpeAsiaraeT aHann3 OCHOBHbIX
M3MEHEHN B HOBOW Npodopme 1 AaeT UM KPaTKyHo OLeHKY Ha OCHOBEe COOCTBEHHOTO OnbiTa.

B ctaTbe KceHnn CnexoBoi paccMOTpeHbl OCHOBHbIE MPO6ieMbl, BO3HMKAOLWME NPY onpeaeneHnm rpax-
[aHCTBa pebeHKa, poAMBLIErocst Ha CyaHe. ABTOp paboTaeT C TEpMUHaMU «MPABO KPOBW», MO KOTOPbIM
MPVIHATO NMOHMMaTb IrPaXXAaHCTBO POAMTENEN, U «MPaBO NOYBbI» KaK MecTo poxaeHus. CaenaH BbIBOg, UTO
[aXke cpeau rocyaapcTs, NCMNOMb3yOLWUX «MPaBo KPOBM» B KaUecTBe 06LIero npuHLmMna onpeaeneHns
rpaX4aHCTBa, «NPaBo MOYBbI» AKTVBHO NPUMEHAETCA B KauecTBe $paKy/bTaTUBHOIO METOAa ONnpeaeneHuns
npaBa pebeHKa Ha rpaXaaHCcTBo. Tak»Ke CAenaH BbiBOA O LieN1ecoobpasHOCTA yperynnpoBaHa B 3aKOHO-
paTenbcTBe Poccuiickoin Qefepalm BONpPoOCoB NpuobpeTeHna rpaXkaaHCTBa pebeHKom, pOANBLIMMCSA
Ha CcygHe, nnasaowmm nog pnarom Poccuiickon Oepepauun.

B npownom rogy ncnonHmunocb 115 net aHrmnnckomy 3akoHy 0 MOPCKOM cTpaxoBaHuy (Marine Insurance
Act 1906). B xypHane Mopckoe npaBo 3/2021 3Tomy 6bi1a nocBseHa ctatba B.b. Ko3noea, a Takxke
onybnukoBaH nepesopf 3akoHa 1906 r. Ha pyccKkun A3biK. B pamkax pepopmbl aHIMNCKOro CTPaxoBoro
3aKoHogaTtenbcTBa B 2015 rogy 6bin NPUHAT 3aKoH o cTpaxoBaHmu 2015 1. (Insurance Act 2015). B atom
BbIMYCKe BMepBble Ha PYCCKOM si3blke onybnKoBaH 3akoH o cTpaxoBaHuu 2015 r. MepeBog BbINOAHMA
Bbligatowmmnca topuct Kosnos Buktop bopmncosunu.

TpaanumnoHHo pybpurKor XypHasna ABnaeTca 0630p HOBUHOK MTepaTypbl MO MOPCKOMY npaBy. B aTom
BbINyCKe pacCMOTPeHbI 14 KHUT, onybnmkoBaHHbIX B 2022 r. Py6puky BegeT MiBaH KobueHKo.

CraTbu, HOBOCTM, 0630pbI CyleOHOM NPaKTUKM 1 HOBUHOK NNTEPaTypbl AOKHbI 3aMHTepecoBaTh cre-
LManusnpyroLwmnxca Ha MOPCKOM NpaBe IPUCTOB: afiBOKATOB B LUMPOKOM CMbICNe 3TOrO C0Ba, CYAel,
CTYOEHTOB 1 fepXaTb UX B Kypce pa3Butua otTpaciun. Mbl ny6nmKyem cTaTby yUeHbIX, MPaKTUKYOLWNX,
a TaKXKe HauMHALWKNX PUCTOB, YTOObI POpPMIPOBaTh IOPUANYECKOE COOOLLECTBO U3 NpeacTaBUTenen
BCEX MOKONEHUN.

Mbl pagbl BHECTM CBOW BKNAZ B YHUPUKALMIO MOPCKOrO NpaBa BO BCexX ero acnekrax!

Mpe3udeHm Accoyuayuu mopckozo npasa “RUMLA”

KoHcmanmur KpacHokymckut



Preface

The second issue of 2022 covers the period from April to June.
The journal highlights the most important maritime law events
and reviews of the most interesting court cases. Besides, the
magazine traditionally reflects statistics of “maritime” cases in
the Commercial Courts of the Russian Federation for the period
from April through June.

Regular readers of the Maritime Law Journal are already aware
that on the 30th September 2021 the Assembly (general annual
meeting) of the Comité Maritime International (CMI) took place,
where the question of admission to the Maritime Law Association
Committee “RUMLA" as a national maritime law association from
Russia was resolved. The decision of the CMI Assembly was almost
unanimous (adopted by a general vote of CMI members). The
Maritime Law Association “RUMLA” is now a full member of CMI.

The next Assembly of the International Maritime Committee in
2022 will take place in Antwerp, Belgium, on Friday afternoon,
21 October 2022. It will be preceded by a two-day conference
organised jointly by the CMI and the Belgian Maritime Law Association. The meeting in Antwerp will
coincide with the 125th anniversary of CMI.

The Maritime Law Association is preparing a delegation from Russia to attend the CMI Assembly.

Prior to the publication of the Maritime Law Journal, statistics on “maritime” cases have not been published,
as commercial cases were not categorised as “maritime”. However, such categorisation and statistics are
important for the industry. The Maritime Law Association “RUMLA” would like to thank Bulat Karimov, who
monitored the «maritime» cases from April to June and prepared their statistics for publication.

In this issue a review of case No. A56-102792/2020 is made, where the Commercial Court concluded that
the risk of loss of the cargo sealed was borne by the carrier and not by the shipowner. Unless the property
insurance contract provides otherwise, the insurer who paid the indemnity shall be entitled to claim the
damages by way of subrogation. The dispute arose from the loss of cargo carried by road. However, if the
carriage had been by sea, the essence of the dispute would have remained the same: the concept of fault
as a condition of carrier’s liability and subrogation. Carrier liability issues are relevant to any type of carriage,
so the commentary is included in the Maritime Law Journal.

In the “Articles” section the reader will find an interesting and unique article with a study of the real effect
of the abandonment in Russian maritime insurance. On the one hand, the author examines the reasons
why the institution of the abandonment arose in English maritime insurance and the goals which it was
intended to fulfil. On the other hand, she analyses the mechanism for the emergence of title (ownership)
under the Russian Civil Code. As a result, the author concludes that the need to preserve the real effect of
the declaration of abandonment in Russian maritime law is highly questionable.

The issue of sale and purchase of seagoing vessels is always a hot topic and in 2022 BIMCO (Baltic and
International Maritime Council) has published a new proforma BIMCO SHIPSALE 22. The article by Konstantin
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Putrya analyses this new proforma developed for the secondary ship market. At the beginning of the
article, a general idea is given of what the proforma is. Having briefly reviewed the proforma that preceded
SHIPSALE 22, which were used in practice for the sale of ships, the author offers an analysis of the main
changes in the new proforma and gives them a short commentary based on his own experience.

Kseniia Spekhova’s article examines the main problems that arise in determining the citizenship of
a child born onboard a ship. It is concluded that even among the states that use the «right of blood» as
a general principle for determining citizenship, the «right of soil» is actively used as an optional method
for determining the child’s right to citizenship. Russian legislation requires precising the regulations with
respect the status of children born onboard a ship flying the flag of the Russian Federation.

Last year marked the 115" anniversary of the English Marine Insurance Act 1906. An article by V.B. Kozlov
was devoted to it in the issue of the Maritime Law Journal 3/2021, where a translation of the 1906 Act into
the Russian was also published. The Insurance Act 2015 was enacted as a result of the reform of English
insurance law. In this issue we are publishing the first ever translation of the Insurance Act 2015 into the
Russian language. The translation was made by the prominent lawyer Victor Kozlov.

A traditional feature of the journal is the review of new literature on maritime law and the law of the sea,
and this issue reviews fourteen books published in 2022. The review was prepared by lvan Kobchenko.

The case reviews and articles, news and reviews of new publications are aimed to have a wide appeal
to those with interest in maritime law — attorneys, judges, students, and keep them abreast of the
developments. We publish articles by academics, practicing lawyers and also by young lawyers to shape
a legal community of all generations.

We are happy to contribute to the unification of maritime law in all its aspects!

President of the Russian Maritime Law Association (RUMLA)

Konstantin Krasnokutskiy



. HOBOCTW

Mpeactoawana Accambnesa CMI

B AHTBepneHe

Mocne npoBeneHuns Accambnen MexayHapoga-
Horo mopckoro komuteta (CMI) B MexnKko B CeH-
TA0pe/okTAbpe 2019 ropa cneaytowan Accambnen
CMI gonxHa 6bina coctoaTbeA B Tokmo B 2020 rogy.
M3-3a BcnbiwKky naHgemmn COVID-19 Accambnes
B TOKMO Oblfla CHavasa OT/IOXKEHA, a 3aTeM nepe-
HeceHa Ha 2025 rop.

B 2021 ropgy, Bnepsble B uctopun CMI, Accam-
6nen 6bila NpPoOBeAeHa B peXxume OHMalH yepes
Zoom. Kak HaBepHsiKa 3HAOT MNOCTOAAHHbIE YnTaTe-
nn KkypHana «Mopckoe npaBo», Accambnes cocTo-
Anacb 30 ceHTAGPA 2021 roga v Ha Hel 6bin peLleH
BOMPOC O NPUHATUN ACcoumaL i MOPCKOro npaBsa
“RUMLA" B KauecTBe HaLUVOHaNbHOW accoumaumnm
MOpCKOro npaea ot Poccum. PeweHne Accambnen
CMI 6b110 NPaKTUYECKN eQUHOTIAaCHBIM (MPUHATO
obwmm ronocoaHnem uneHos CMI). Accoumaums
mopckoro npasa “RUMLA” ctana nonHonpasHbIM
uneHom CML.

B 2022 rogy naHgemusa otctynuna, n CMI pe-
wrna nposectn Accambnieto B aBTOHOMHOM pe-
Xume. Accambnes MexayHapogHOro MOPCKOro
komuteTa 2022 roga coctouTcA B AHTBepreHe,
benbrua, Bo BTOpoW NofioOBUHE AHA B MATHULY,
21 okTAbpa 2022 roga, v et GyaeT npefLwecTso-
BaTb ABYXAHeBHasA KOHdepeHUUs, OpraHM30BaH-
Haa coBmecTHo CMI n 6enbruiickon Accoumanmen
MOPCKOro npasa.

Cpega, 19 okTa6pa 2022 roga, 6bina oTBeAeHa
INA 3acefaHnii MexayHapoHbIX pabouunx rpynn
N NocTosiHHbIX KomuTteToB CMI, rge 6yayT pac-
CMOTpPEHbI 1 NPOAEMOHCTPMPOBaHbI pe3ynbTaTbl
paboTbl CMI, a icnonHuTenbHbIN COBET NpoBeaeT
CBOE nepBoe 3a TPW rofia HeBMPTYyanbHOe 3ace-
JlaHVe BO BTOPHUK, 18 okTabpsa 2022 roaa, n no-
cle 3acegaHuna uneHbl icnonHUTeNnbHOro coBeTa
6ynyT pafbl NPUrNacuTb feNeraToB Ha SKCKYPCUIO

no wra6-kBapTnpe CMI 1 Ha npeaLwecTByOWUNA
KOHpepeHLN Npuem C WaMnaHCKUM 1 yCcTpu-
uamu.

Ha yTpo natHuubl, 21 okTAbpa 2022 roaa, 3a-
NIaHNMPOBAHO MNIEHapHOe 3acefaHue Mo yTBepXJe-
HMo HoBOro O6LLEro PyKOBOACTBA MO yCPefHEHNIO
(v popmynmpoBOK No 6esonacHOCTW), a pabouas
nporpamma KoHdepeHUun 6yaeT BKNoUaTh NeKLU0
BbepnuHrbepu, NpounTaHHyo NpeabigyLwmnm rnpe-
3uaeHTom lNMatpumkom purrcom, a Takxe 3acegaHus
no cynebHon npopaxe cynos, MASS, nonspHomy
CYOOXOACTBY, CpaBefnnBOMy obpaLleHunio ¢ Mo-
pAKaMu, SNEKTPOHHbIM TPAHCMOPTHBIM AOKYMEH-
TaMm, BONpOCaM MOPCKOro Npaga B Cyfiax, e4MHOMY
TOJIKOBAHUIO TeCTa Ha HapyLUEeHNE OrpaHNYeHUN,
npeseHTayuio nobegmTenen KoHkypca scce yCMI
n IMLI, a Takxe nporpammy yCMI.

Takum o6pasom, Accambnen 1 KoHdpepeHLuA
B AHTBepneHe O3HaMeHYIOT MepPBY JINYHYIO
BcTpeuy uneHoB CMI nocne BcTpeun B Mexuko
B 2019 rogy. Kpome TOro, BcTpeya B AHTBepreHe
coBnageT co 125-netnem CMI 1, Taknm obpaszom,
obelLaeT cTaTb He3abblBaEMbIM COOBITMEM.

MprBeTCTBEHHDIN NpUem ANna feneraToB 1 KX
napTHepOB COCTOUTCA Beuepom B cpeay, 19 ok-
TA6pA 2022 rofa, TPAANLVNOHHBIN rana-yXuH —
B yeTBepr, 20 okTAb6psi 2022 roaa, a NPOoLanbHbIN
npuem — B NATHMUY, 21 okTA6pA 2022 roga. Kpome
TOrO, ANA TeX, KTO XOUeT Npoa/nTb cBoe npebblBa-
Hue B AHTBepneHe 1 NO3HAKOMUTbCA C uygecamm
Benbrun, nocne meponpusaTua 6yayT opraHnM3oBa-
Hbl SKCKYPCUN B TaKMe NHTEPECHbIE NCTOPUYECKIME
ropoga, Kak bptorre u leHT.

bonee nogpobHyto NHGOPMaLMIO MOXHO HANTK
Ha canTe MexxayHapOAHOro MOpPCKOro KommuTeTa
https://comitemaritime.org n Ha cainTe meponpusa-
A https://www.cmi2022antwerp.org. =



. NEWS

The Upcoming CMI Assembly

in Antwerp

After the Mexico City Assembly of the Comité
Maritime International (CMI) in September/October
2019, the next CMI Assembly was to be held in To-
kyo in 2020. Due to the outbreak of the COVID-19
pandemic, the Assembly in Tokyo was first post-
poned and then rescheduled to take place in 2025.

In 2021, for the first time in CMI's history, the
Assembly was held online via Zoom. As the regular
readers of the Maritime Law Journal surely know,
the Assembly took place on 30 September 2021
and it resolved the issue of admitting the Maritime
Law Association “RUMLA” as a national maritime
law association from Russia. The decision of the
CMI Assembly was almost unanimous (made by
general vote of the CMI members). The Maritime
Law Association “RUMLA” became a full member
of CMI.

In 2022, the pandemic has receded and the CMI
has decided to hold an offline Assembly. The 2022
Assembly of the Comité Maritime International will
take place in Antwerp, Belgium on the afternoon
of Friday, 21 October 2022, preceded by a two-day
conference organized jointly by the CMI and the
Belgian MLA.

Wednesday, 19 October 2022, has been set aside
for meetings of the CMI’s International Working
Groups and Standing Committees, where the re-
cent work of the CMI will be reviewed and show-
cased, and the Executive Council will hold its first
non-virtual meeting in three years on Tuesday,
18 October 2022, and after the meeting ExCo mem-
bers will have the pleasure of inviting delegates to
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tour CMI headquarters and attend a pre-conference
champagne and oyster reception.

A plenary to approve the new General Average
Guidelines (and security wordings) has been sched-
uled for Friday morning, 21 October 2022, and the
Conference work programme will include the Ber-
lingieri Lecture delivered by Past President Patrick
Griggs, as well as sessions on Judicial Sale of Ships,
MASS, Polar Shipping, Fair Treatment of Seafarers,
Electronic Transport Documents, Maritime Law ls-
sues in Courts, Unified Interpretation of Test for
Breaking Limitation, presentation of the yCMI and
IMLI Essay Prize Winners, and a yCMI programme.

Thus, the Antwerp Assembly and Conference
will mark the first time the CMI members meet
in person since the 2019 meeting in Mexico City.
Moreover, the Antwerp meeting will coincide with
the CMI's 125th anniversary and, thus, promises to
be a memorable celebration and event.

The welcome reception for delegates and their
partners will take place on Wednesday evening,
19 October 2022, with the traditional gala dinner
on Thursday, 20 October 2022, and the farewell
reception on Friday, 21 October 2022. Addition-
ally, post-event tours to fascinating and historic
cities such as Bruges and Ghent will be available for
those who wish to extend their stay in Antwerp and
explore the magical wonders Belgium has to offer.

More information can be found on the website
of the Comité Maritime International https://comi-
temaritime.org and the event website https://www.
cmi2022antwerp.org. =



1. OB30P CYAEBHOW MPAKTUKIM POCCUI

CTtatncTnka m obwmm o630p

Bropow Bbinyck xypHana «Mopckoe npaBo»
OXBaTbIBaeT nepuog C anpensa no noHb 2022 roga.
Mbl TpagMUMOHHO NOABOAMM eXeKBapTabHYo CTa-
TUCTUKY KMOPCKUX» CMOPOB, PaCCMOTPEHHbIX apbu-
TpaXHbIMM Cygamu. B 3TOT pas cTtaTnucTrKa ABnaeTcA
HeCKOJbKO YHMKabHOW NO CPaBHEHWIO C Npeablay-
LMMI BbINYCKaMu XypHana, Tak Kak B Heli 6onblue
BHMMaHUsA yaeneHo cnopam B 0611acTi MOPCKOro
ny6nnyHoro npaea. B ¢BA3M ¢ 3TMM oTAENbHO OT-
MeTUM, Kakne ny6MyHo-NpaBoBble CMopbl KBaNu-
burumMpyloTCAa HaMK B KauecTBe MOPCKMX.

Mopckumun cnopamu B pamKax HacToALLen CTa-
TUCTUKW ABNAIOTCA AeNa, KOTopble CBA3aHbl C TOp-
roBblIM MOpemnaBaHNEM U B HEKOTOPbIX C/Tyvanax
C NepeBO3KaMu NaccaxnpoB. BcnepcTeme storo He-
KoTopble Ny6AnYHO-NpaBoOBble COPbI, HANPUMEP,
0 NpaBse Ha HefIBUXMMOe NMYLLEECTBO MOPCKIKX NOp-
TOB W 06 SKCNNyaTaL M MOPCKNX Heap, HECMOTPA
Ha TO, uTo GOpPManNbHO CONPUKACADTCA C MOPCKOM
OTpacsbio, B AaHHYIO KaTeropuio He nonagatot. Ha-
NPOTKB, B KaYeCTBe <MOPCKUX» PacCMaTPUBAOTCA
fgena o6 agMMHUCTPATUBHOW OTBETCTBEHHOCTHU
3a He3aKOHHOeE nepeceyeHne rpaHuL, TaMOXeHHbIe
1 KONOrnyecKkre npaBoHapyLeHusa. Kpome toro,

B HacToALMA 0630p Nonanu 1 gena o perncrpa-
UMM NpaB Ha MOPCKMe Cyfa B COOTBETCTBYHOLLNX
peecTpax.

Ewle onHOM 0COGEHHOCTbIO HACTOALLEN CTATU-
CTUKW ABMISIETCA TO, UTO HabMogaeTca 3HaUnNTe b
HOe YMeHbllUeHVe e, B KOTOPbIX YOMUHaeTcA
KTM PO, B anennsuMoOHHON 1 KacCaLuWUOHHOW WH-
CcTaHuumsax. be3 npoBegeHNA LONONHUTENBbHBIX UC-
CNnefoBaHUI C/TOXHO C TOYHOCTbIO CKa3aTb, C YeM
CBf3aHa Takaa TeHAeHUMA. YUnTbiBaa HEM3MEHHO
MeKAYHapOAHbIV XapaKTep TOProBoro Mopenna-
BaHWA, MOXHO NPeanosioXKnTb, YTO TaKoe NMonoXxKe-
H1e BO3HWKAET BCNIEACTBME BHELIHEMNONNTNYECKON
1 BHELIHEIKOHOMMNYECKOWN CUTYaLnu, B KOTOPOM
HaxoauTcs Poccninckas Oepepauns nocne 24 pes-
pansa 2022 roga. B 3Tom KOHTEKCTe elle bornee nHTe-
pecHbIM ByAeT pacCMOTPETb CTAaTUCTUKY MOPCKMX
Jen B cnepyowmx Bbinyckax MKypHana.

Jena B KacCaLMOHHOW NHCTaHLMN
B anpene-utoHe 2022 roga B KacCaLMIOHHOW VH-

CTaHUMK BbINO PacCMOTPEHO BCEro BOCEMb MOP-
CKMx aen. Bce oHM 6binn noceALEeHbl BONpocam

CyAabl OKpyros Kareropumu pen

ApOUTpaxHbI cya Bcero: 4 pena

ﬂaﬂbHeBOCTO‘-IHOFO OKpyra

LecTBa.

— O B3blICKaHUWM O0JIra No JOroBopy TaMM—qapTepa;

— O B3bICKaHUW C NeEPEBO34NKa y6bITKOB 3a noBpeXxaeHune rpysa;

— O B3blCKaHW O0J1Tra No A0roBopy nprema He¢Tecop,ep>Kau.w|x BOnA,

— O B3blCKaHMW Jojra no goroBopy XpaHeHnA rocyaapCcTtBeHHOIro nmy-

ApOUTPaxKHbI cya Bcero: 2 pena

MOCKOBCKOro oKpyra

— 0 B3bICKaHNM YObITKOB 3@ MPOCTON CyfHa;
- 0 BO3MeLLeHM Bpeaa, NPUUYNHEHHOTO BOLHOMY OOBEKTY 3aTomnsieHnem
ocTaBnieHHoro bykcmpa.
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Cyabl OKpyros Kareropuu gen

Apb6uTtpaxHbin cyn Ceepo- | Becero: 1 geno
3anagHoro okpyra

— 0 B3bICKaHMM B NopsafKe cybporaumm yobITKOB 3a NOBpeXAeHMWe rpysa.

ApbuTpaxHbiin cyg CeBepo- | Bcero: 1 geno
KaBKka3ckoro okpyra

— O B3blCKaHMW O0J1Tra No A0roBopy MOPCKOro areHTMpoBaHUA.

MOPCKOrO YaCTHOTO NnpaBa. B ocHoBHOM cypbl pac-
CMaTpuBanu AeHexHble TpeboBaHWA, CBA3AHHbIE
C 33[0/KEHHOCTAMY MO PA3NNYHbIM JOoroBopam. Ta-
Kue fena pefKo npeacTaBnaoT 60blLON NHTepec
AN1A CCneloBaHNA, Tak Kak CBOAATCA K BbIACHEHWIO
TOro, 6bINY NN BbINIAYeHbl AEHEXHbIE CPeACTBa
3a GaKTMUECKM OKa3aHHbIe YCNyrv UK HeT. Bmecte
C TeM v TaKue fena VHoraa copepiKart B cebe npaBo-
Bble Npobnembl. Hanprmep, nprmevatenbHO, YTo
Aemepenk B O4HOM 13 e 6bin B3bICKaH B nopAf-
Ke «yObITKOB 3a MPOCTON CyAHa», HECMOTPA Ha To,
YTO TaKMe «yObITKM» YCTaHOB/IEHbI 4OrOBOPOM. Mpu
3TOM CBEPXHOPMATUBHOE MCMONb30BaHKe CygHa
6b1110 KBaNMULMPOBAHO Kak HapyLUEeHVE fOrOBO-

pa (geno Ne A40-128757). KoHeuHo, cya He BHMKan
B Npupoay nnatbl Mo Aemepenxy u He Ksanndu-
LMpPOBAN ee KaK NnaTy 3a «HapyLLeHne JOroBopa»
WJIN ero «HOPMaJibHOEe TeyeHney, O4HaKOo Hannyme
TaKuMX BOMPOCOB B MPaKTNKE MOXET ObITb MHTEpPEeC-
HO ANA AanbHENLWnX NCCefoBaHNN.

Hwxe npepcTaBneHa Tabnvua C pacnpeaeneHu-
eMm e mexay CygamMu KaCcCaLMiOHHOW MHCTaHLNN.

Jena B anennAuMoOHHON NHCTaHLUUN
B anennAunoHHOM NHCTaHLUWK BCero 6bi1o Hali-

aeHo 39 pen, B KOTOpbIX ynoMunHaeTca KTM PO.
M3 HUX nnwb 19 gen MoXKHO OTHECTU K MOPCKMM

Cyabl anennauvoHHon | Kateropuu gen
MHCTaHUMN

5-11 ApbuTpaxHbIii Bcero: 5 gen

aneIAUNOHHbIN CY[,
(nanee - AAC)

CyAHa;

3aTtonneHna cygHa.

- 06 afMUHNCTPATUBHO OTBETCTBEHHOCT 33 HapyLLUEHVE NopAAKa LIeHOo-
6pa3oBaHMA B JOrOBOPE NepeBO3KM NACCaXKnpa;
— 0 B3bICKaHWM AoJra no 4oroBopy NoCTaBKM TOBApOB ANA IKCMyaTauum

- 0 B3bICKaHWM AOMra no 4OroBOpYy MOPCKOI NepeBO3Ky rpysa;

— 06 OTBETCTBEHHOCTV 33 AAMUHNCTPATUBHOE NPaBOHapYyLIEHNe NPy 3anos-
HEeHWV TaMOXKeHHOI AeKnapauuy;

— 0 BO3MeLleHMM Bpeaa, NPUUYNHEHHOTO OKPY»KatoLLel cpefie BCneacTane

poB;
rpPaHnLbl;

anuum (nepeBo3Kkn).

7-n AAC Bcero: 2 gena
— 0 B3blCKaHUW fjOJra Mo AOroBOPY MOPCKON NepeBO3KN rpy30B;
— 0 B3blCKaHWUW foNra No AOroBOpY NeperpysKu.
8-n AAC Bcero: 1 geno
— 0 B3bICKaHWM JoNra No JOroBOpY MOPCKOW NepeBo3Ku rpysa.
9-n AAC Bcero: 5 pen

— 0 B3bICKaHNM YObITKOB MO JOrOBOPY MOPCKOW NepeBo3Ky rpy3a (2);
- 06 NCTPe6OBaHNM U3 YYXKOTO HE3aKOHHOTO BfIAAEHUA MPY30BbIX KOHTENHE-

-06 aﬂMMHMCTpaTMBHOVI OTBETCTBEHHOCTWN 3a He3aKOHHOE nepecevyeHne

— O B3bICKaHUN y6bITKOB 3a HENCNOJIHEHNE OOroBoOpPa TpaHCHOpTHOVI JKCne-
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Cyabl anennaunoHHon | Kateropvn gen
MHCTaHUN

13-n AAC Bcero: 4 pena

6oyT-yapTepa);

SKUNa»a.

- 06 0653aHHOCTK BEPHYTb MMYLLECTBO N3 apeHAbI (Bkntouyasn CyaHO 13 6ep—

— 06 ynnaTte TaMOXKeHHbIX MiaTeXen;
— O HANOXEHMM HA CYLHO MOPCKOrO apecTa;
— 0 B3bICKaHWM CTPAXxOBOro BO3MELLEHNA MO JOTOBOPY CTPaxXOBaHMWA YieHa

15-n AAC Bcero: 1 geno

— 0 HEPa3yMHOM MCMOJIb30BaHUN AUPEKTOPOM KOMMAHUN MOPCKOro CyaHa
CBEPX KOHTPCTANIMIAHOTO BPEMEH.

21-n AAC Bcero: 1 peno

- 0 B3bICKaHWV fonra no gorosopy 6epboyT-yapTrepa.

crnopam. B octanbHbIx cnyyasax Kogekc ynommHa-
€TCA NonyTHO, B OCHOBHOM BCJ1Ie[iCTBME YCTaHOB-
NEHHOrO B HEM 06513aTefIbHOIO NPETEH3UOHHOMO
nopsagka. Kpome 1oro, ogHO 13 «MOMNYTHbIX» Aen
noceAweHo 6aHKPOTCTBY. Yalle Bcero nonyTHoe
ynomuHaHue KTM BcTpeyaeTtca B akTax [leBaToro
apOuTparkHOro anenIALNOHHOIO CyAa.

M3 19 mOpcCKMX Aen nATb NOCBALEHbI BONPOCam
MOpPCKOro ny6nnyHoro npaea. Takvne gena cBaA3a-
Hbl C TAMOKEHHbIMW HaPYLEHNAMN N HapYyLUEeHWU-
AMM B 06/1aCTN NepeceyeHns rocygapCcTBEHHOMN
rpaHuLbl Poccun. [pr 3TOM MHTEPECHO, UTO OOHO
13 fen NocBALWEHO HapYLIEHNIO MOPALKA LeHOo-
06pa3oBaHKA NpU NepeBO3Ke NacCaxMpPOoB BOAHbLIM
TPAHCNOPTOM, MPUYEM B CTOPOHY CHUKEHWNA LieHbI
MO CPaBHEHMIO C YCTaHOBJIEHHbIM Tapudom (geno
Ne A59-3104/2021).

B pamkax MOpPCKOro 4acTHOro npasa CTOPOHbI
BCe TaK »Ke B O0NbLUMHCTBE CilyyaeB CMOPST O B3bl-
CKaHMW BCTPEYHOro AOroBOPHOro npefocrase-
HuA. OgHaKko 1 B cyaax anennAaunoHHOW NHCTaH-
LK1 BCTPEYAITCA MHTepecHble Aena. Tak, B O4HOM
13 gen cya NpAMO NPUMEHM K OTHOLEHWAM U3 J0-
roBopa TPAHCMOPTHOW SKCNeAULUN HOPMbI O Nepe-
BO3Ke rpys3a, 4To JOCTaTOYHO pefKo BCTpeyaeTca
B poccuinckon cyaebHom npakTrke (geno N2 A40-
99883/2021).

Hwxe npepctaBneHa Tabnuua ¢ pacnpepeneHu-
eM fien Mexxay cyfamu anennauMoHHON MHCTaHLNN.

[ena B nepBON NHCTaHLUN

Mo CpaBHEHNIO C NpeablAyWnM KBapTaJioM
KoNlnm4yecTBO Aen B ap6I/ITpa)KHbIX cyfax nep30|7|

WHCTaHLUN HE3HAUNTENbHO YBeNnMuunoch (96 pen
nNpoTuB 76 C AHBapA no mapt 2022 r.). N3 atnx
96 nen MOPCKOMY YacTHOMY MnpaBy 6blfo NOCBA-
WweHo 58, a MopckomMy ny6nnyHomy npasy — 38.
B baHke peLueHnin apbuTpakHbIX CYQOB fena pac-
npegenawTca cnegyowmm o6pa3om: nNo 3anpocy
«KTM» — 33 gena, 10 gen B 0651acTi aAMUHNCTPA-
TUBHBIX MPaBOHapyLIeHNI, 23 — B 061aCT MOPCKO-
ro YacTHOrO MNPaBa; Mo 3anpPocy «KanmTaH MOPCKOro
nopta» — 49 gen, cpeamn KoTopbix 25 yactHonpaBo-
BbIX 1 24 Ny6IMYHO-NPaBOBbIX; MO 3aNpPOCy «TanMm-
yapTep» — NATb Aes, YeTbipe 13 061acTh YaCTHOro
npasa 1 ofHO 13 0651acTV Ny6NNYHOro; Mo 3anpocy
«bepboyT-yapTep» — fBa YAaCTHOMPABOBbLIX AEN3;
Nno 3anpocy «10LMaHCKaA NpPoBOAKa» — YeTbipe
YacTHOMPAaBOBbIX Aena.

B cdepe mopckoro yacTHoro npasa B OCHOBHOM
CMOPAT O B3blCKAHUN AEHEXHbIX CPeacTB No pas-
NINYHBbIM [OroBOpPaM (Talim-yapTep, NepeBo3Ka rpy-
33, MOPCKOe areHTMpoBaHue). B obnactu nybnuy-
Horo npasa 6onbluas YacTb Jes NOoCBALleHa He3a-
KOHHOMY nepeceyeHto rocyqapCcTBEHHON rpaHnLibl
1 TaMOXEHHbIM NpaBoHapyLweHnAM. Heckonbko
CMOPOB ObINN CBA3aHbI C HAPYLUEHVEM NOPTaMM
1 cypoBnagenbLamm 3KOOrmyecknx HOpm.

OTaoenbHO CTOUT BblAENUTb MHTEPECHOEe feno
0 pa3nvBe BYHKePHOro TOMNMBA, B KOTOPOM apbu-
TPaXkHbIM CyOM OblfIY MPUMEHEHBI COOTBETCTBY-
towne Hopmbl rnasbl XIX.1 KTM PO (geno N2 A56-
91171/2021).

B uenom TeHgeHUMM NO cnopam B CyAax NepBom
WHCTaHUMW He MEHAIOTCA MO CPAaBHEHMIO CO CTa-
TUCTMKOW, ONMUCAHHOW B NPeAbIaYLMX BblNyCKaxX
KypHana.
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UTtor

Bcero 3a nepunog c anpend no utoHb 2022 roga
apbuTpakHbiMK cygamu ObiIo paccCMOTPEHO
143 pena no mopckmm cnopam. M3 Hux 80 no-
CBALLEHbl BONPOCAaM MOPCKOro YacTHOro npasa
1 63 — nybnuuHoro. CTopoHbl BCe TaK e cnopAT

14

B OCHOBHOM O HEWCMOJIHEHUN AEHEXHbIX 061-
3aTeNbCTB MO Pas3fINYHbIM JOroBopam. Takxe
BCTPeYaloTCA Aena o0 NoBpeXAeHUN rpysa, pas-
nuBax 6yHkepHoro Tonnuea. B cdepe mopckoro
ny6nmnyHoro npasa abconioTHOe 6ONbLUMHCTBO
[eN NOCBALLeHbl BOMPOCaM HE3aKOHHOTOo nepe-
ceyeHmA rpaHnubl PO. =

0630p nodzomosneH bynamom Kapumoseim



II. REVIEW OF RUSSIAN CASE LAW

Statistics and General Overview

The second issue of Maritime Law Journal in
2022 covers the period from April to June. We tra-
ditionally summarise quarterly statistics on “mar-
itime” disputes heard by commercial courts. This
time, the statistics are unique as compared to the
previous issues of the Journal since it focuses more
on the disputes in the field of public maritime law.
In this regard, we note separately which public law
disputes we qualify as maritime ones.

Maritime disputes for the purpose of these sta-
tistics are those which relate to merchant shipping
and, in some cases, passenger transport. As a con-
sequence, some public law disputes which relate
to the maritime industry, e.g., those over the title to
immovable property in seaports or offshore activi-
ties, do not fall into this category. On the contrary,
administrative liability cases for illegal border cross-
ing, customs and environmental offences are con-
sidered to be maritime cases. Moreover, disputes
on registration of title to maritime vessels in the
relevant registers are also included in this overview.

Another peculiarity of these statistics is that
there has been a significant decrease in the num-
ber of cases in the courts of appellate and cassa-

tion instances where the Russian Merchant Ship-
ping Code (hereinafter - MSC RF) is mentioned.
Without further research, it is difficult to say with
certainty what this trend due to. However, taking
into account the invariably international nature of
merchant shipping, it can be assumed that this sit-
uation arises from the foreign policy and econom-
ic situation in which the Russian Federation finds
itself after 24 February 2022. In this context, it will
be even more interesting to look at maritime case
statistics in the next issues of the Journal.

Cases heard in courts of cassation instance
(court of districts)

In April-June 2022, only eight maritime cases
were heard in the courts of cassation instance. All
of them dealt with private maritime law issues. The
courts mainly considered monetary claims relating
to various agreements. Such cases are seldom of
much interest since they focus on the question of
whether the money has been paid for services ac-
tually rendered. At the same time, these cases also
sometimes contain legal problems. For example,

District Courts

Categories of Cases

The Commercial Court 4 cases in total

of the Far Eastern District

- on recovery under a time charter agreement;

- on recovery of caused to the cargo by the carrier;

- on recovery under an oily waters collection agreement;
—on recovery under the state property bailment agreement.

The Commercial Court 2 cases in total

of the Moscow District

wrecked.

- on recovery of demurrage;
- on recovery of damages caused to the water body by abandoned tug
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District Courts

Categories of Cases

The Commercial Court 1 case in total

of the Northwestern District

- on recovery of damages caused to the cargo by way of subrogation.

The Commercial Court 1 case in total
of the North-Caucasus

District

- on recovery under a maritime agency agreement.

it is noteworthy that, in one case, demurrage was
charged as “damages for vessel demurrage” despite
the fact that such “damages” were set out in the
contract. The vessel demurrage was also considered
as a breach of contract (case No. A40-128757/2021).
Of course, the court did not delve into the nature
of demurrage and did not qualify them as damag-
es for “breach of contract” or its “normal course”.
However, the existence of such issues in practice
may be interesting for further research.

Below is the table showing the distribution of
cases among the courts of cassation instance (dis-
trict courts).

Cases heard in courts of appellate instance

There were 39 cases in the courts of appeal where
the MSC RF was mentioned. Only 19 cases of these

could be attributed to maritime disputes. In other
cases, the Code was mentioned occasionally, mainly
because of the compulsory pre-trial procedure es-
tablished therein. Moreover, one of the “occasional”
cases deals with bankruptcy issues. The most fre-
guent occasional references to MSC RF were in the
rulings of the Ninth Commercial Court of Appeal.

Five of the 19 maritime cases concern issues of
public maritime law. These cases mainly relate to
customs violations and violations of the state bor-
der crossing. It is interesting that one of the cases
deals with violations of the pricing procedure for
transporting passengers by water transport. The
price was lower than the established rates (case
No. A59-3104/2021).

In private maritime law, most disputes are still
over the recovery of consideration. However, there
are also interesting cases in appellate courts. For

Courts of Appeal Categories of cases

The 5t Commercial 5 cases in total

Court of Appeal
(hereinafter — CCA)

of the vessel;

declaration;

- on administrative liability for violations of the pricing procedure for
transporting passengers contract;
- on recovery under an agreement of supply of the goods for the operation

- on recovery under a carriage of goods by sea agreement;
- on liability for an administrative offence in completing customs

- on compensations for damage caused to the environment by wrecks.

agreement.

The 7t CCA 2 cases in total
- on recovery under a carriage of goods by sea agreement;
- on recovery under a transhipment agreement.
The 8" CCA 1 case in total
- on recovery under a carriage of goods by sea agreement.
The 9t CCA 5 cases in total

- on recovery under a carriage of goods by sea agreement (2);

- on recovery of cargo containers from unlawful possession;

- on liability for administrative offence in the state border crossing;

- on recovery losses for non-performance of a freight forwarding (carriage)
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Courts of Appeal Categories of cases

The 13t CCA 4 cases in total

agreement.

- on an obligation to return the property from the lease (including the
vessel from the bareboat charter);

- on the payment of customs duties;

- on the maritime arrest of the vessel;

- on recovery of insurance indemnity under a crew member insurance

The 15t CCA 1 case in total

company director.

- on the unreasonable use of the vessel in excess of demurrage time by a

The 21t CCA 1 case in total

—on recovery under a bareboat charter agreement.

example, in one case the court directly applied the
rules on a carriage to relations under a freight for-
warding agreement, which is rare in Russian judicial
practice (case No. A40-99883/2021).

Below is the table showing the distribution of
cases among the courts of appeal.

Cases heard in courts of the first instance

There was a slight increase in the number of
cases heard by the courts of the first instance com-
pared to the previous quarter (96 cases compared
to 76 cases from January to March 2022). 58 cases
of these 96 relate to the private law matters and 48
cases relate to the public law sphere. In the Archive
of commercial court rulings, the distribution of the
cases is as follows: in the “MSC” keyword there are
33 cases (10 public law cases and 23 private law
cases); the “harbour master” — 49 cases (25 private
law cases and 24 public law cases); the “time char-
ter” - six cases (five private law cases and one public
law case); the “bareboat charter” - two private law
cases; the “navigation” - four private law cases.

In the private maritime law field, most cases are
disputes over the recovery of money under various
agreements (time charter, carriage, and maritime

agency). In the public law field, most cases deal
with illegal border crossing and customs violations.
Several disputes were related to the violation of
the environmental regulations by seaports and
shipowners.

It is noteworthy to emphasise the interesting
case related to the bunker oil spill. In this case, the
commercial court applied the relevant provisions
of Chapter XIX.1 of the MSC RF (case No. A56-
91171/2021).

Overall, the trends in the courts of the first in-
stance are unchanged compared to the statistics
in previous issues of the Journal.

Conclusion

In the period between April and June 2022, the
commercial courts heard 143 maritime disputes.
80 of these cases relate to private maritime law
issues and 63 of these cases dealt with public law
matters. Most disputes still relate to the failure to
fulfil monetary obligations under various agree-
ments. There are also cases concerning damage
to the cargo and bunker oil spills. In the public law
field, the vast majority of cases relate to the illegal
Russian border crossing. =

The Review was prepared by Bulat Karimov
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Mapus EpoxoBa,

KaHAuaar opuanyeckmx Hayk, LLM,
KOHCYNBTaHT topuamnyeckon prpmol
NAVICUS.LAW

HaTtanba PomaHoOBa,

CaHkT-lNeTepbyprckumin
rocyfapCTBEHHbIN YHUBEPCUTET

N3B034MLIKaA nponaka B KpEKLUMHO,
WU 0 BO3/10)KEHUN HA NepeBo34YMKa
pucka rubenum rpysa

KommeHnmapui Kk nocmaHoeneHuro Ap6umpaxcHozo cyoa Cegepo-3anadHo20 oKpyaa
om 29 anpens 2022 2. N° ©07-3562/2022 no deny N A56-102792/2020

(CAO «BCK» v OO0 «banm ckati»)

ApbumpaxHbili cyd npuwies K 861800y, YmMo pUCK ympamsl 3an10MOUPOBAHHO20 2py3a Hecem nepesos-
YUK, a He 2py30omnpasgumesib. EC/iu 002080pOM UMYLECMBEHHO20 CMPAX0B8AHUS He NPedyCMOMmpeHo
UHOe, K CMpaxosujuKy, 8binJiamuswemy Cmpaxosoe 8o3mMeujeHue, nepexodum npago mpe6osameo

go3meuwjeHue yujepba 8 nopsoke Cybpozayuu.

®akTbl: OO0 «MTeko Poccua» ABNANOCH SKCre-
OVTOPOM 1 OPraHn30BbIBaO NEPEeBO3KY rpy3a ans
AO «CoHwu dneKTpoHuKcy». OTBeTcTBeHHOCTL OO0
«Mteko Poccuax» 6bina 3actpaxoBaHa y CAO «BCK».
MepeBo3Ky ocyujectenano OO0 «bant ckan», npu-
BneyeHHoe OO0 «Mteko Poccuar.

Mpwn NnepeBo3Ke KOHTEHepa c 060pyfoBaHKEM,
npuHagnexawem AO «COHUN DNEeKTPOHNUKC», YacTb
rpy3a 6bin1a yTpayeHa. bbino yctaHOBNEHO, UTO KOH-
TeliHep NPuUObIT B MYHKT Ha3HAYeHWA — OePEBHIO
KpéKkwmnHo HoBOMOCKOBCKOroO OKpyra — C HapyLLUeH-
HbIMW NIoMbamu.

CTpaxoBLUK Npr3Han gaHHoe cobbiTue cTpa-
XOBbIM Cjly4YaeM 1 Bbinsiatun ctpaxosatento, OO0
«MTeko Poccmay, cTpaxoBoe BO3MeLLeHMe B pa3me-
pe 1224 444,06 pybnel (CTOMMOCTb HeJOCTaOLLErO
rpy3a, NoATBEPKAeHHAA KOHOCaMEHTOM 1 MPUEMO-
CAATOYHbIM OPLAEPOM C 06BABIEHHON LIEHHOCTbIO).
B cBoto ouepeab OO0 «Ateko Poccusa» nobpoBosb-
HO Bo3mMecTuo YObITKM AO «COHU INEeKTPOHMNKCY
(3aKa3umKy No [OroBopy NOrMCTUKK).
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Mocne BbinnaTbl cTpaxoBoro Bo3melyeHna CAO
«BCK» B nopsigke cybporayum 3aHsano mecto 000
«Mteko Poccus» n o6paTnnoch C MICKOM K NEPeBO3-
unky (OOO «banT cKkai») 0 BO3MeLLeHUN Bpesa.

Mo3unuyna ncruya:

1. Tpy3 yTpaueH 13-3a AeNCTBUIN NepeBO3YMKa —
000 «banT ckamn».

2. HepocTtaua/yTpaTa CMOPHOro rpy3a noaTBep-
[leHa akToM, NoANVCaHHbIM B TOM YMCie BOAU-
Tenem nepeBo3ymKa.

3. 000 «banT ckan» HeceT OTBETCTBEHHOCTb 3a
[eNCTBUA NPUBAEYEHHOIO M BOAUTENA.

Mo3ununa orBeTuMKa:

1. OTCcyTCTBYeT NPUUYNHHO-CNIeACTBEHHanA CBA3b
mMexay aencTeuamMu (6esgencTeriem) nepeBos-
4ynKa 1 yTpaTom rpysa.

2. lNpegmeTom CNOPHOWM NepPeBO3KU ABNANCA KOH-
TerHep, a He 3NeKTPOHNKa B onpeaenéHHOM
KonnyecTBe, KOTopas bbia yTpayeHa.



3. AKT O BbIAIBJIEHHbIX HEAOCTATKAaX COCTABIEH
cnycTa 4 cyToK nocne obHapyeHus $pakTa no-
BpeXAeHWs NIombbl. Takke B aKTe OTCYTCTBYET
noAnNnCb NPeaCcTaBuTeNa rpy3onosyyaTens.

Cype6Hble aKTbl: €J10 NPOLUIO TP Kpyra pac-
CMOTpeHuUsA. PeieHrem ApburTpaxHOro cyaa ropo-
na CaHkT-lNeTepbypra u JleHnHrpagckon obnactu
01 01.10.2021 1 ocTaBNEHHbIM 6€3 N3MEHEHUA No-
CTaHoBJeHneM TprHagLaToro apbuTpaxHoro anen-
NAUMOHHOrO cyAa oT 29.12.2021 NCK yooBNeTBOPEH,
nocsie Yero OTBETYMK 0O6PATUIICA C KaCcCaLMIOHHOM
Xanoboli B ApbutpaxHblii cyn CeBepo-3anagHo-
ro okpyra ¢ Npocb60ol OTMEHNTb PeLUeHnE cyaa
nepBoOW MHCTaHUUW W NOCTAHOBMIEHME CyAa anen-
NALUMOHHOW NHCTAaHLMMW N MPUHATL MO Aieny HOBbIN
cynebHbI akT 06 OTKa3e B y[OBNETBOPEHMM NCKaA.
OpHako KaccauMoOHHas MHCTaHUMA He Halla oc-
HOBaHUM ANA OTMEHbI BbllLeyKa3aHHbIX CyAe6HbIX
aKTOB.

KommeHTapui:

Cnop BO3HUK B CBA3W C yTpaTou rpysa npu ne-
peBOo3Ke aBTOMOOUbHbIM TpaHcnopTom. OfgHakKo,
ecnin 6bl NepeBo3Ka OCYLECTBAANACh MOPCKIM
TPAHCMOPTOM, CyTb CMopa ocTaBanacb Obl TaKoMn
»Ke: MOHATNE BMHbI KaK YC/TIOBUA OTBETCTBEHHO-
CTV nepeBo34rKa 1 cybporauma. Bonpocbl oTeT-
CTBEHHOCTV MepPeBO34Ka aKTyasbHbl 415 1l060ro
BMJa NepeBO3Ku, MOSTOMY KOMMEHTaPUI BKITIOYEH
B »KYpHaJs Mo MOPCKOMY Npasy.

OTBeTCTBEHHOCTb NepeBO3yMKa 3a yTpaTy rpysa
yCTaHoBJeHa B CT. 796 TK PO n npuHATo cuntaThb,
4YTO NepeBO3UYUK OTBEYaeT NpU YyC/TIOBUN BUHDI.
WNHaue roBops, NnepeBO3UNK He HECET OTBETCTBEH-
HOCTM 3a CrlyyariHoe noBpexxaeHue rpysa. OgHako
Ha MpPaKTMKe BCE ropa3fo CNOXHeE, 1 KOMMEHTU-
pyemoe [eno ABNAETCA UnocTpaumver npobnemsl.

MNpoaHanu3npyem ABa OCHOBHbIX BOMpOCa npa-
Ba, UMEBLUMX 3HAYEHMe ONA peLlleHnsa cnopa: rno-
HATNE BMHbI KaK YCIIOB/A OTBETCTBEHHOCTHY nepe-
BO34MKa U cybporaLuio.

1. O NOHATUM BUHbDI: BNEYET 1M yTpaTa
3anIoM6MpoBaHHOrO rpysa 6e3yc/ioBHYI0
OTBETCTBEHHOCTb NepeBo34mKa?

OTBeTCTBEHHOCTb B 06A3aTeNbCTBEHHOM Npase
cnepyeT 13 ABYX OCHOBaHWI. [epBbIM OCHOBaHMEM
ABNASTCA HENCNOJIHEHMe AOroBOpa. ITO TaK Ha-
3blBaemMasn [OroBopHasA OTBETCTBEHHOCTb, YC/O-
BUA KOTOPOW YCTaHaBnMBatoTCA B cTatbe 401 [K PO.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

BTOpbIM OCHOBaHMEM OTBETCTBEHHOCTU ABAAETCA
NpuYMHeHne Bpeda. 3To AeNMKTHasA OTBETCTBEH-
HOCTb, YCNOBUA KOTOPOW onpegeneHbl B cTaTbe
1064 TK PO.

B npepnpuHMMaTenbCKUX LOrOBOPHbIX OTHO-
LIeHMAX Mo obLeMy NpaBuy AeNCTBYET MPUHLMN
6e3B1HOBHOW OTBETCTBEHHOCTU (M. 3 ¢T. 401 TK PO).
[lennkTHaa oTBETCTBEHHOCTb MO ObLLeMy NpaBuy,
HanpPOTUB, HaCTyrMaeT NMpPu YC/IOBUN BUHbI, HE3a-
BVCVMO OT TOTO, KTO MPUYMHWI BPes — FpaXXAaHWUH
unu npegnpuHumartens (n. 2 cT. 1064 TK PO).

WckntoueHmem 13 npuHUmMna JOroBopHon 6es-
BMHOBHOW OTBETCTBEHHOCTU NpeanpuHumMmaTenen
CNyXunT chepa nepeBo3Ku. MPUHATO cumTaTb, UToO
nepeBO34MK OTBEYAET MPY YCTIOBUN BMHbI, @ UMEH-
HO, eC/IN He JOKaXeT, YTo yTpaTa uam nopya rpysa
NpPou30LLN BCIeACTBME 0OCTOATENBCTB, KOTOPble
nepeBO3YMK HE MOT NPefOTBPATUTb U YCTPaHEHKE
KOTOPbIX OT Hero He 3asuceno (n. 1 c1. 796 'K PO).
AKUEHT Ha BMHY KaK yCNl0OBUE OTBETCTBEHHOCTU
nepeBo3uriKa clegyeT 13 3aBUCMOCTM OTBETCTBEH-
HOCTW OT [IENCTBUI NEPEBO3UMKA: NEPEBO3UMK OT-
BeyaeT 3a yObITKK, eCNN He [OKAXKET, UTO NMPUUMNHE-
Hue YObITKOB OT HEro He 3aBKCeno.

BuHa B rpakjaHCKOM MnpaBe Bcerga npestomu-
pyeTca, 1 OTBETUMK AS1A OCBOOOXKAEHNA OT OTBET-
CTBEHHOCTW JOJIXKeH AoKa3blBaTb 06paTHoe, no-
STOMy Be3fie NCnosb3yTca GOpPMYyINpPOBKY, BO3-
narawume 6pems fJOKa3blBaHUA OTCYTCTBUSA BUHbI
Ha nepeBo3uKKa.

OTBeTCTBEHHOCTb 3a BMHY NpeAnonaraeT, 4YTo
y6bITKM MOTYT 6bITb B3bICKaHbl C MPUYMHUTENA Bpe-
[a, eCnvi BUAHO, UTO OH He NPOABUII Ty CTEMNEHb 3a-
60TNNBOCTY 1 OCMOTPUTESNIBHOCTM, KOTOPAs OT HEFrO
TpeboBanacb Mo xapakTepy ob6A3aTenbCcTBa U yco-
BMAM obopoTa'.

pw 5TOM BM1Ha B rpa)kfaHCKOM NpaBe He npef-
rosaraeT OLEeHKY Cy6beKTVIBHOIO OTHOLLEHUS NPU-
YNHUTENA Bpefa K COQeAHHOMY, a 3aK/oyaeTca
B onpepfesieHn JOMIKHOro NoBeAeHUA JOMKHUKA
W CTeNeHU OTKJIOHEHNA OT Hero. CTeneHb OTK/IOHe-
HUA OT JO/MKHOTO CTaHAAPTHOrO NOBEAEHUA — 3TO
M eCcTb BMHa B rpaxkjaHckom npase. Onpegenexuve
BMHOBHOCTW NPeAnonaraeT 3HaUYNTENbHYIO CTEMEeHb
cynebHoro ycMoTpeHmsa.

B HacToALWee BpemMA B poCccUinckom cynebHom
NpaKkTuKke BUAHA MHTepecHasa TeHAEHUNA: CYAbl

' CMm. nogpobHee O NOHATUM BMHbI B TPaXkAaHCKOM MNpaBse:
B.B. baii6ak. KommeHTapuii K ctatbe 401 'K PO. lorosop-
Hoe 1 06s3aTenbCcTBEHHOE npaso (O6buwasn vactb) / OTB.
pea. A.l. Kapanetos. - M., 2017. - C. 699.

2 Tam xe.

19



MOPCKOE NMPABO | MARITIME LAW | 2 « 2022

B3bICKMBAIOT YObITKU C MepeBOo34LKa, Koraa ycTa-
HOBJIEHO, UTO OH MPWHAN rpy3 K nepeBo3Ke. Bcé
OCTaJIbHOE 3HaYeHMA He UMeeT.

MmeHHO Takaa cuTyauma BUAHa B KOMMEHTHU-
pyeMom fene: nepeBo3unK NPUHAN 3aniombunpo-
BaHHbIN KOHTENHEP K MepeBO3Ke, OAHAKO B MYHKT
Ha3HayeHUA KOHTelHep NPuObII C NOBPEXAEH-
HOWM NAIOMOOM N YaCTUYHO yTPaUYeHHbIM FPY30M.
Mo MHEeHMIo CynoB, 3TOro [OCTAaTOYHO ANA B3bl-
CKaHUA YObITKOB C NepeBOo34rKa, BO3HUKLUNX NPU
HEeNCNosIHEHNN JOroBopa. BbIACHATL NPUYNHDI
nospexgeHna nnom6bl, cnocobbl oxpaHbl rpy3a
nepeBO34YNKOM, yCTaHaBNNBATb 3aBMCUMOCTb YTpa-
Tbl FPy3a WY NOBPEXAEeHUA rpy3a OT AeNCTBUN
nepeBoO34MKa CyAbl CYATAIOT U3NNWHKM. Vim go-
cTaToueH baKT NPUHATMA rpy3a K nepeBo3ke. Takow
noaxof, No CywecTBy, O3Ha4YaeT OTBETCTBEHHOCTb
nepeBO34MKa He NMpY YCIIOBUM BUHBI, @ 3a ClTyYal,
TO €CTb He3aBMCMMO OT BUHbI, U TONbKO Hemnpe-
ofonMMas cusia MoXeT ocBoboaNTb NepeBo3UMKa
OT OTBETCTBEHHOCTM.

NMoMMMO KOMMEHTUPYEMOTO fefa, aHanorny-
Haa TeHZeHUMA 6bina BMAHA He TObKO B NPaKTUKe
Bobicwero ApbutpaxHoro cyga PO 1 genax uHbix
OKpPYXHbIX CyA0B, HO 1 BepxosHoro Cyga PO. Tak,
B OnpeneneHnn BepxosHoro Cyaa Poccuinckon Qe-
depaumu ot 15.12.2020 no geny N2 45-KI'20-18-K7,
KOTOpOe KacaeTcA OTBETCTBEHHOCTM SKCNeAnTopa,
OTBEYAIOLLEro Mo TEM e NpaBuiaMm, Yto 1 nepe-
BO3uMK (ab63. 2 cT. 803 K P®), Bbicka3aHa Takas e
nosunymsa. BepxosHbin Cyn PO npsamo oTmevaer,
UTO «3KCNEeAUTOpP, HE UCMONHUBLUUIA NN HEHAA-
nexalle UCNONHMBLLMI 06A3aTeNbCTBO, ABNAACH
CyObeKTOM NpPeanpYHUMATENIbCKON AeATENbHOCTH,
HeCéT rpakfaHCKO-MpPaBOBYIO OTBETCTBEHHOCTb
He3aBUCUMO OT HaNMuYUA U OTCYTCTBUA BUHbI».

Takrm o6pa3om, B HacToAWEM fefe UMEHHO
nepeBO34YNK HECET OTBETCTBEHHOCTb 3a YTpaTy Ui
noBpexaeHune rpysa rno CyT He3aBMCUMO OT BUHDI.
Cyp yKasan, uto Ha nepeBo3UMKa BO3/I0OKEH PUCK
yTpaTbl rpy3a Nocne ero NpUHATMA K NepeBo3Ke.
Opyrimun cnoBamu, peannv poCcCUincKkon cyaebHom
NPaKTMKN TaKOBbI, YTO MEPEBO3UYNK HECET PUCK,
a He BMHOBHYIO OTBETCTBEHHOCTb 3a yTpaTy unu
noBpexaeHue rpysa.

B TO e Bpems Ha orpaHNYeHHbIN XxapaKTep oT-
BETCTBEHHOCTU NepeBO34LKa peasibHbIM yliepbom
poccuiickan cynebHaa npakTrkKa Noka He NoKyLla-
eTca.

JoBonbHO cBO6OAHOE TONTKOBaHME 3aKOHa POC-
CUNCKMMIM CyAaMu O3HayvaeT AfAa NepeBO3YMKOB,
4TO YCNOBUA 1 pa3mep UX OTBETCTBEHHOCTN crle-
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ZyeT YeTKOo onpepensTb B JOrOBOPe NepeBO3KU.
B kauecTBe opueHTUpa AnA onpeaeneHna N KoH-
KpeTusaunn ycioBuin 1 06bEmMa OTBETCTBEHHOCTU
rnepeBoO3yYMKa MOKHO MCMNOJb30BaTb CTaTbu 4-5
MexpyHapoaHoi KoHBeHUUM 06 yHUbMKaLum
HEeKOTOpPbIX NMpPaBuil 0 KOHOCaMeHTe?, rae B CTa-
Tbe 4 Nnoapo6HO onpeaenaTCca yCoBUA OTBET-
CTBEHHOCTV NePEeBO3YLKa 3a BUHY, a B CTaTbe 5 BBO-
JAVTCA NPaBO OTKa3a NepeBo34riKa OT OrpaHnyeHns
OTBETCTBEHHOCTU, HO C YCJIOBMEM YKa3aHWUs Ha 3TO
B KOHOCaMeHTe.

B KomMmeHTMpyemom fiene cyn B 060CHOBaHUe
CBOEW NOo3MLMM KaK pa3 CCblfaca Ha yCoBUsA Lo-
roBopa NepeBo3Ku, B KOTOPOM peub Lwjia 06 oTBeT-
CTBEHHOCTU NepPeBO34KKa 3a MPUUNHEHNE YObITKOB
3aKa3uvKy BC/IeCTBUE HEVNCMONTHEHWSA NN HeHad-
neX<alllero UCNofIHeHVIA BOAUTENEM CBOMX 00si3aH-
HOCTEN, B YaCTHOCTW 3a MOJIHOE U/ YaCTUUHOEe
noBpexaeHune, nopyy, yTpaTy, HefocTady nepeBo-
3UMOrO rpy3a He3aB/NCUMO OT KaKux Obl TO HU BbIno
006CTOATENbCTB.

N3 KOMMeHTMpyemMoro gena BUAHO, Kak Umne-
paTUBHOE U1, BEPOATHO, He BMOSIHE 060CHOBaHHOE
NpaBwWIO 3aKOHa 06 OTBETCTBEHHOCTU NepeBo3YMKa
3a BMHY TpaHchopmupyeTca B xoae cynebHoro Ton-
KOBaHWS 1 COMOCTABNIEHMSA C YCIIOBUAMM LOTOBOPa
B BO3JIO’KEHME Ha NepeBO3YrKa OTBETCTBEHHOCTH
3a cniyvan.

2. Cy6porauus un perpecc

B naHHOM fiene CTpaxoBLLUK BbIMAaTA CTPAXo-
BOe BO3MELLEeHMEe CTPaxoBaTesto U B CMY 3aKOHa
K HEMy NnepeLusio NpaBo TpeboBaHMA MO B3bICKAHNIO
ybbITKOB € NpuumHmuTens. lNepexopn npasa K cTpa-
XOBLUMKY MOC/Ie BbINnaTbl CTPAXOBOrO BO3MeLLeH A
nMmeHyeTcA cybporaument. B HacToswwem gene HUKTO
He YCOMHWJICA B NpaBe CTPaxoBLUMKA Ha UCK.

OpnHaKo B pOCCUNCKOM NPAKTUKE HEPEAKO CMe-
LIMBatoT cybporauuio 1 perpecc, Nostomy npeg-
CTaBNAETCA BaXXHbIM 06PaTVTh BHMMaHMe Ha pas-
NNYUNA MeXAY STUMU MPaBOBbIMU NHCTUTYTaMMU.

Cybporauna npumeHAeTCA B CTPaxoBaHUU
(cT. 965 TK PO u cT. 281 KTM PO npwm cTpaxoBaHum
MOPCKMX PUCKOB), @ TaKXe Mpu NopyynTenbCTBe
(cT. 387 TK PO®). Cybporauus npeactaBnset cobon
pa3HOBUAHOCTb NepeMeHbl Kpeautopa B 06A3a-
TesIbCTBE, CBOErO POAA Lieccuio B CUITY 3aKOHa.

3 KoHBeHUur 06 yHbMKaLMm HEKOTOPbIX NMPaBI O KOHOCa-
MeHTe 1924 r. (lTaarckue npaswna) u aea lNpoTokona K Hew,
1968, 1979 rr. (faarcko-Bucbuiickme npasumna).



Perpecc npumeHaeTca B fenuKrax B ciyya-
AX BO3MeELLEeHMA Bpeaa OfHUM INLOM 3a Apyroe
(cT. 1081 TK P®), a Takke npu cybcmanapHoOm nnm
CconupapHom OTBeTCTBEHHOCTU (CT. 325,399 TK PO).
O6LWMM oA 3THX NPaBOBbIX KOHCTPYKLMIA ABNAETCA
TONbKO TO, UTO 06€e OHM obecneunBaloT 06PATHLIM
TpeboBaHVeM 1L, yLOBETBOPUBLLEE KpeamTopa
3a JOMKHMKA. B ocHOBaHWM feneHmna Ha perpecc
1 cybporauuio nexut cyabba ob6a3atenbCcTBa, Uc-
NMOJIHEHHOTO TPETbUM JINLIOM.

Ecnu nocne ncnonHeHns obasaTenbcTBa Tpe-
TbUM JIMLLOM OHO MPEKPATUSIOCh, TO BO3HMKAET
HOBOE perpeccHoe 06A3aTeNnbCTBO, 3aK/oyaloLle-
ecsl B NpaBe UCMONHNUTENs TPeboBaTh BO3MELLEHNS
C NepBOHaYasIbHOro JOMKHIMKa.

B cnyuasx, kKorga 06qa3aTtenbCTBO JOMKHMKA
He NpeKpaLlaeTcs UCNOJTHEHNEM TPETbUM JIMLIOM,
NPONCXOANT cybporaumns, n Mecto Kpegutopa
B y»Ke cyllecTByiolieM 06A3aTenbCcTBe 3aHnMaeT
NCNONHUTENb.

MNMouemy B Kakux-To cnydyasx o0b6A3aTenbCTBO
JO/MKHNKA NPeKpaLlaeTca UCMONIHEHNEM 33 HEro
TPeTbUM INLOM, @ B APYIMX — HET, 3TO BOMNPOC,
He nMerLWNn YETKOro oTBeTa. MOXHO npeanono-
XWUTb, YTO TaM, rae Mexay CTOPOHaMU TOYHO ecTb
npeaBapuTenbHasi 4OrOBOPEHHOCTb 00 MCMosHe-
HUW TPETbUM NMLIOM, 0653aTeNbCTBO AOIKHUKA
He NpeKpaTUTCA, a MecTo KpeamuTopa 3aliMéT Tor,
KTO UCMOHUT 00A3aTeNbCTBO. DTa JOFOBOPEHHOCTb
006 MCNONHEeHNN — Kak 6bl Lleccua nog yclioBrem
ncnonHeHus. Takylo cUTyauno Mbl BUAUM B CTpa-
XOBaHMU 1 nopyunTtenbcTee. CTOPOHbI U3HaYanbHo
[IOrOBapVBAIOTCS, UTO 006A3aTeNIbCTBO AOJIKHMKA
OyZeT MCNOJSIHEHO CTPAXOBOW OpraHu3aunen unm
rnopyunTenem, 1 NOcie NCNOSIHEHNA OH 3aHMMAET
MecCTO KpeauTtopa.

MockonbKy B pesynbTaTte UCNofiHeHUs obAsa-
TeNbCTBa TPETbMM JIMLIOM HOBOIO 006A3aTeNbCTBa
He BO3HMKHET, @ MECTO KpeanTopa 3aliMET Ucnor-
HUTENb, MO ero TPeboBaHMIO COXPaHNTCA NPEXHUIA
CPOK aBHOCTU; MPOTUB €ro TPeboBaHNA AOIKHUK
OyOeT UMeTb BO3paKeHUA Kak NPOTMB NepBOHa-
YyasibHOro KpeauTopa; obecneyeHne, npeaocTaBs-
NEeHHOEe JOMKHMKOM, TaKXKe COXPaHUTCA.

B cnyuasnx, Korga npeaBaputenbHOM JOrOBO-
PEHHOCTU MeXAY KPeauTOpPOM 1 TPETbUM JTMLIOM
HeT, HO 06A3aTeNbCTBO AOJIKHUKA UCMONHAETCS
TPETbUM NMLIOM, CUNTAETCA, YTO 0653aTeNIbCTBO
JOMKHMKa npekpataetcs. OqHAaKO BO3HMKAET HO-
BO€ perpeccHoe 0653aTeNbCTBO, UMEoLLEee CBOW
CPOK MICKOBOW AaBHOCTU. XOTA 3TOT BbIBOA Hebe3-
yrpeueH, Tak KaK convaapHas 1 cybcuamapHas oT-

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

BETCTBEHHOCTb MOTYT BO3HUKATb HE TOJIbKO B CUJTY
3aKOHa, HO U1 MO JOroBopy.

CNOXHO YCMOTpPETb NIOMUKY AeneHnsa nocnes-
CTBUWN UCMNONIHEHNA 06A3aTeNbCTBA TPETbUM NK-
LIOM Ha perpecc n cybporauuio. [JoroBOpEHHOCTb
C KpeanTopoM NpPeACTaBNAeTCA clabbiM aprymeH-
TOM U B IIO6OM CJlyyae YaCTUYHO OMpPOBEPraeMbIM
OCHOBaHMEM BO3HUKHOBEHWA CONUAAPHON U Cy6-
CVMAVAPHOWN OTBETCTBEHHOCTM.

B xone pedpopmbi B 'K PO nosiBunack obuias Hop-
Ma 00 UCMONTHeHUM 06A3aTENbCTBA TPETHUM INLIOM —
CT. 313 TK PO, npyi TOM B 3TOW CTaTbe aKLEHT caenaH
Ha cMTyaLum NCNONHEHUA 0bsA3aTeNbCTBa 6e3 npea-
BapuTENbHOM JOTOBOPEHHOCTU C KpeguTopom. Pa3
eCTb 06LaA Hopma 06 ncrnonHeHUn o6A3aTeNbCTBa
TPETbMM JINLIOM, TO JIOrMYHbI OANHAKOBbIE NMPaBOBbIE
NoCNIeACTBUA, BbICTPOEHHbBIE MO0 MO CyOporaLmoH-
HOW, NNOO MO PerpeccHon Moaenu.

* ¥ ¥

B KoMmeHTUpyemom gene, NOMUMO NOCTaB/EH-
HbIX BOMPOCOB, NPOWINIIOCTPUPOBaHA OTBETCTBEH-
HOCTb NMepeBO34MKa 3a NPUBIEYEHHOTO UM BOAU-
TenA. TOT BONPOC He NpeAcTaBNAeTCA CJIOXKHbIM,
MOCKONbKY, eCNN BOAMTENb PaboTaeT Mo TPYLOBOMY
[OroBopy 1 nospeaun rpys, paboronarenb HecéT
OTBETCTBEHHOCTb 3a AeNCTBUA paboTHMKA B cuny
npamMoro ykasaHusa cT. 1068 'K PO. B cnyyasx, korga
BOAUTENb NPUBAEYEH MO rpaKAaHCKO-NPaBOBOMY
[OroBopy, CUTyaL A He MeHAETCA, NePeBO3YNK He-
CET OTBETCTBEHHOCTb 3a ero Aencraua no ct. 403
'K PO. OgHako B 3TOM ciyyae MOXHO BblAennTb hu-
rypy 4OroBOPHOro nepeBo3ynKa, TO eCTb TOro, KTO
noo6eLlan JOCTaBWTb IPy3 MO MeCTy Ha3HaYeHus,
1 GaKTNYEeCKOro nepeBo3unka, To eCcTb TOro, KTo
HenocpeacTBEHHO OCYLLECTBNAN NepeBO3KyY. B aaH-
HOM Ciyyae 3TO fiefleHNe He NMeeT NPaKTUYeckoro
3HaveHunA, nockonbKy OO0 «banT ckam» NPUHANO
Ha cebs 06A3aTeNIbCTBO MO NEPEBO3KE 1, 3HAUNT,
HeCéT OTBETCTBEHHOCTb Kak 3a CBOMX PabOTHUKOB,
TaK 1 32 NPUBMIEYEHHDIX TPETbUX NULL.

BbiBogbl

MpaKTnyeckoe 3HauYeHNe KOMMEHTPYEMOTo
Aena CBOAMTCA K UAMIOCTPALMmM Mo CyTn 6e3Bu-
HOBHOW OTBETCTBEHHOCTM MepeBo3ynKa. Teope-
TUYECKOe 3HaUYeHMe esa 3aK/ioYaeTcs B TOM, UTO
OHO 3aCTaBNAET 334yMaTbCA 06 OTNIMUMAX perpecca
1 cybporauuu, a TakxKe o0 MPaBoOBOM CMbIC/1e 3TOTO
JeneHva. =
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Cargo Loss in Krekshino,
or on Attachment of Risk
of Cargo Missing on a Carrier

Commentary to the Ruling dd. 29 April 2022 No. F07-3562/2022
on Case No. A56-102792/2020 of the Commercial Court of North-West District

(SAO “VSK” v LLC “Balt Sky”)

The commercial court concluded that the risk of loss of the cargo sealed was borne by the carrier and not
by the shipowner. Unless the property insurance contract provides otherwise, the insurer who paid the
indemnity shall be entitled to claim the damages by way of subrogation.

Facts: LLC “Iteko Russia” was the freight for-
warder and organized transportation of cargo for
JSC “Sony Electronics” The liability of LLC “Iteko
Russia” was insured by SAO “VSK”. The carriage of
goods was carried out by LLC“Balt Sky” which was
involved by LLC “Iteko Russia"

Part of the cargo was lost while transporting
a container of equipment belonging to JSC“Sony
Electronics” The container was found to have ar-
rived at its destination (the village Krekshino in
Novomsovsky district) with broken seals.

The insurer recognised this event as an in-
sured event and paid the insured (LLC “Iteko Rus-
sia”) insurance compensation in the amount of
RUB 1 224 444.06. It is the value of the cargo lost
proved by the bill of lading and delivery and ac-
ceptance order with a declared value. In its turn,
LLC“Iteko Russia” voluntarily reimbursed JSC“Sony
Electronics” (the customer under the logistic con-
tract) the losses.
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SAO “VSK” took the place of the LLC “Iteko Rus-
sia” by way of subrogation after payment of the
insurance compensation and filed a claim against
the carrier (LLC “Balt Sky”) for damages.

Claimant’s arguments:

1. The cargo was lost due to the actions of the car-
rier (LLC “Balt Sky").

2. The shortage/loss of the goods under dispute
was proved by a certificate signed by the carri-
er’s driver among others.

3. LLC“Balt Sky” is responsible for the actions of
the driver it has involved.

Defendant’s arguments:

1. There is no causal link between the carrier’s ac-
tions (omissions) and the loss of the cargo.

2. The subject of the carriage was the container,
not electronics in a certain quantity which had
been lost.



3. The Defects Certificate was drawn up 4 days af-
ter it was discovered that the seal was damaged.
It also does not contain the signature of the con-
signor’s representative.

Rulings of courts: the case went through three
rounds of hearings. Under the judgement of the
Commercial Court of Saint Petersburg and Lenin-
gradskaya Oblast dated 01 October 2021 and the
judgement of the Thirteenth Commercial court dat-
ed 29 December 2021, the courts found in favour of
the Claimant. After that, the Defendant filed the cas-
sation appeal to the Commercial Court of Northwest
District requesting the first instance court judge-
ment and appellate court rulings be overturned and
that a new judgement shall be adopted rejecting
the claim. However, the cassation court found no
grounds for reversal of the above rulings.

Commentary:

The dispute arose out of the cargo loss in road
transport. However, if the carriage had been by sea,
the essence of the dispute would remain the same:
the concept of fault as a condition of the carrier’s
liability and subrogation. Liability issues are rele-
vant to any type of carriage, so the commentary is
included in the journal on maritime law.

The carrier’s liability for loss of cargo is set out in
Art. 796 if the Russian Civil Code. It is accepted that
the carrier is liable if it is at fault. In other words, the
carrier is not liable for accidental damage to the
cargo. However, in practice, things are more com-
plicated. The case under comment is an illustration
of this problem.

We shall analyse two main points of law relevant
to the dispute: the concept of fault as a condition
of the carrier’s liability and subrogation.

1. The concept of fault: does the loss
of sealed cargo make the carrier liable
strictly?

Liability in the law of contracts follows from two
grounds. The first ground is the non-performance
of the contract. This is a so-called contractual liabil-
ity, the conditions of which are set out in Art. 401
of the Russian Civil Code. The second ground is the
liability for torts. This is a tort liability, conditions of
which are set out in Art. 1064 of the Russian Civil
Code.

The principle of strict liability (para. 3 of Art. 401
of the Russian Civil Code) applies in entrepreneurial
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contract relations as a general rule. By contrast, tort
liability, as a general rule, is fault-based, regardless
of whether the tort was caused by a citizen or an
entrepreneur (para. 2 of Art. 1064 of the Russian
Civil Code).

The field of carriage is an exception to the prin-
ciple of the entrepreneur’s contractual strict liabi-
lity. It is generally accepted that the carrier is liable
fault-based, namely unless it proves that the loss or
damage to the cargo was caused by circumstances
which it could not prevent and which it was not
responsible for eliminating (para. 1 of Art. 796 of
the Russian Civil Code). The emphasis on fault as
a condition of the carrier’s liability follows from the
dependence of that liability on the carrier’s actions.
The carrier is liable for the losses unless it proves
that these losses were beyond its control.

The fault in Civil law is always presumed and
the defendant shall prove otherwise in order to be
released from the liability, so the wording, which is
used everywhere, places the burden of proving no
fault on the carrier.

Fault-based liability implies that losses shall be
recovered from the tortfeasor if it is shown that it
failed to exercise the care and diligence degree
which is required of it by the nature of the contract
and the business circumstances.'

At the same time, fault in Civil law does not
involve the assessment of the subjective atti-
tudes of the tortfeasor towards the tort. It is the
determination of the proper behaviour of the
debtor and the degree of deviation from it. The
degree of deviation of the proper behaviour is
the fault in Civil law. Determining fault involves
a significant extent of judicial discretion.?

An interesting trend in Russian judicial prac-
tice is currently being seen. The courts recov-
er damages from the carrier if there has been
established that it has accepted the goods for
carriage. Everything else is irrelevant.

This is the situation in the case commented
upon. The carrier accepted the sealed container
for carriage. However, the container arrived at
its destination with a seal damaged and cargo
lost partially. From the courts’ point of view, this
was sufficient to recover damages from the car-
rier arising out of the non-performance of the

' See more on the concept of fault in commerce Baybak V.V.
Comment to the Art. 401 of the Russian Civil Code. Law of
Contracts and Obligations (General part) / Ed. by Karape-
tov A.G. M., 2017. P. 699.

2 Ibid.
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contract. The courts considered it unnecessary
to inquire into the reasons for damage to the
seal, the carrier’s means of protecting the car-
go, or whether the loss or damage of the cargo
was due to the carrier’s actions. The fact that
the cargo has been accepted for the carriage
is sufficient. This approach essentially means
that the carrier is liable strictly, i.e., regardless
of fault. Only force majeure may release the
carrier from liability.

Apart from the case commented upon,
a similar trend has been seen not only in the
practice of the Supreme Commercial Court of
Russia and district courts but also in the prac-
tice of the nowadays Supreme Court of Russia.
The Judgment of the Supreme Court of Russia
dated 15 December 2020 in case No. 45-KG20-
18-K7 which is related to the liability of the
freight forwarder liable under the same rules
as the carrier (para. 2 of Art. 803 of the Russian
Civil Code) expresses the same position. The
Supreme Court of Russia explicitly notes that
“freight forwarder who has failed to fulfil or
improperly fulfilled an obligation as an entre-
preneur is liable irrespective of the presence or
absence of its fault”

Therefore, in this case, it was the carrier who
was liable for loss of or damage to the goods
per se irrespective of fault. The court pointed
out that the carrier bears the risk of loss of the
cargo after it has been accepted for the car-
riage. In other words, the reality of the Russian
judicial practice is that the carrier bears the risk
rather than the fault-based liability for loss or
damage to the cargo.

At the same time, the Russian judicial prac-
tice has not yet tried to reconsider the nature of
the carrier’s liability limited to actual damages.

The rather broad interpretation of the laws
by Russian courts means for carriers that the
conditions and extent of their liability shall be
clearly defined in the contract of carriage. Art. 4
and 5 of the International Convention for Uni-
fication of Certain Rules of the Bill of Lading?®
may be used as a guideline to determine and
specify the condition and scope of the carrier’s
liability. In this regard, Art. 4 of the Conven-
tion details the carrier’s fault-based liability,

®  Convention for Unification of Certain Rules of the Bill of
Lading, 1924 (the Hague Rules), and two Protocols, 1968,
1979 (the Hague-Visby Rules).
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and Art. 5 introduces the carrier’s right to waive
the liability limits on the condition that this
shall be indicated in the bill of lading.

In the case commented upon, the court
relied on the terms of the carriage contract
which referred to the carrier’s liability for loss-
es incurred by the customer as a result of the
driver’s non-performance or improper perfor-
mance of its duties, in particular for total or
partial damage, loss, or shortage of the cargo
transported regardless of any circumstances
whatsoever.

The case commented upon shows how im-
perative and probably not fully justified rule on
the carrier’s fault-based liability is transformed
into the carrier’s strict liability by judicial inter-
pretation and comparison with the terms of
the contract.

2. Subrogation and Recourse*

In this case, the insurer paid indemnity to the
insured and was legally entitled to recover the loss-
es from the tortfeasor. The transfer of the rights
towards the insurer after the payment of the in-
demnity is called “Subrogation” In this case, no one
questioned the insurer’s right to the action.

However, in Russian practice, Subrogation and
Recourse are often confused. Thus, it seems import-
ant to draw attention to the differences between
these institutions.

Subrogation is applied in insurance (Art. 965 of
the Russian Civil Code and Art. 281 of the Russian
Merchant Shipping Code for marine perils insur-
ance) and suretyship (Art. 387 of the Russian Civil
Code). Subrogation is a type of change of creditors
an obligation, a kind of assignment by operation
of law.

Recourse applies in torts in cases of compen-
sation for damages by one person for another
(Art. 1081 of the Russian Civil Code), and in cas-
es of the subsidiary or joint and several liabilities
(Art. 325, 399 of the Russian Civil Code). What these
legal constructions have in common is only that
they both provide recourse to the person who sat-
isfied the creditor for the debtor. The division into
Recourse and Subrogation are based on the fate of
an obligation performed by a third party.

4 In Russian law, there are two concepts of the transfer of
rights arising out of the obligation performed by a third
party towards that third party - “subrogation” and “re-
course”.



If the obligation is terminated after the perfor-
mance of a third party, a new Recourse obligation
arises. It consists of the right of the performer to
claim compensation from the original debtor.

In cases where the debtor’s obligation is not
terminated by the performance of a third party,
Subrogation occurs and the state of the creditor
in the already existing obligation is taken by the
performer.

Why in some cases the debtor’s obligation is
terminated by the performance of a third party on
its behalf and in others it is not? This is a question
that has no clear answer. It may be assumed that
where it is a prior agreement between the parties
that a third party will perform, the debtor’s duties
will not end, and the creditor will be replaced by
someone who will perform the obligation. This per-
formance agreement is a kind of a conditional as-
signment. This may be seen in insurance and sure-
tyship. The parties initially agree that the debtor’s
obligation will be fulfilled by the insurance compa-
ny or the surety, and once the obligation has been
fulfilled it takes the place of the creditor.

Since no new obligation will arise as a result of
the performance of the obligation by the third par-
ty and the performer will take the place of the cred-
itor, its claim will remain subject to the previous
limitation period; the debtor will have arguments
against its claim as against the original creditor; the
security provided by the debtor will also remain
in place.

In cases where there is no prior agreement be-
tween the creditor and a third party, but the debt-
or's duties are performed by that third party, the
debtor’s obligation is deemed to be terminated.
However, a new recourse obligation with its own
limitation period arises. Although this conclusion
is not irreproachable since joint and several and
subsidiary liability may arise not only by virtue of
law but also by contract.

It is difficult to see the logic of dividing the
consequences of third-party performance to a Re-
course and Subrogation. An agreement with a cre-
ditor appears to be a weak argument and is partial-
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ly defeated by the grounds of joint and several and
subsidiary liability.

In the course of the reform of the Russian Civil
Code, a general rule on the performance of obliga-
tions by third parties has appeared (Art. 313 of the
Russian Civil Code). At the same time, in this Article,
the emphasis is placed on the situation of the per-
formance of obligations without prior agreement
with the creditor. If there is a general rule on the
performance of obligations by a third party, it is
logical to have the same consequences under ei-
ther the Subrogation or the Recourse models.

* % %

In addition to the issues raised, the case com-
mented upon illustrates the carrier’s liability for
the drive it has involved. The issue does not seem
complicated since if the driver works under an
employment contract and damages the cargo,
the employer is liable for the employee’s actions
under the clear provision of Art. 1068 of the Russian
Civil Code. In cases where the driver is employed
under a Civil law contract, the situation does not
change, the carrier is liable for its actions pursuant
to Art. 403 of the Russian Civil Code. However, in
this event, a distinction may be made between the
contractual carrier, i.e., the one who has promised
to deliver the goods to their destination, and the
actual carrier, i.e., the one who performed the car-
riage directly. This division is of no practical rele-
vance in the case commented upon since LLC“Balt
Sky” has assumed the obligation of carriage and is
therefore liable both for its own employees and for
third parties involved.

Conclusion

The practical significance of the commented
case comes down to illustrating the per se strict
liability of the carrier. The theoretical significance
of the case is that it raises the question on the dis-
tinction between recourse and subrogation and
the legal meaning of this distinction. =
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[II. CTATbW

TatbaHa [lparyHoBa,

Cnywatenb MarucTepckon nporpammbl «CpaBHUTENIbHOE 1 MEXAYHAPOAHOE YacTHOE NPaBoy,
Manuectepckuin YHnsepcutet / OAHO «MBLUC3H» (LaHuHKa),
rnasHbin toprckoHcynbT MAO «Pyclngpo»

BelwHbIn 3PP eKT 3aaBneHnsn
abaHaoHa B MOpCKOM npase

AHrnnnm un Poccunn

Cmames nocsaweHa ucciedo8aHuIo 8eujHO20 3gekma 3asesieHUs 06 abaHOoOHe 8 pOCCUUCKOM
MOPCKOM CMpaxosaHuu. ABmop uccsedyem, ¢ 00HOU CMOPOHbI, NPUYUHbI, N0 KOMOPbLIM UHCMUMym
3aAeneHus abaHOOHA BO3HUK 8 AH2/IUUICKOM MOPCKOM CMpPaxosaHuu, U 3a0a4u, Komopble OH Npu3edH
6611 pelwiume, a ¢ Opy2oli — MexaHu3m 803HUKHOBeHUA npasa cobcmeeHHOCMU, npedycMompeHHbIU
'K P®, 8 pe3ynsmame ye2o0 npuxoo0um K 8b1800y O MOM, 4mo He06X0OUMOCMb COXPAHEHUA 8EUjHO20
a¢hpekma 3aa81eHUA A6AHOOHA 8 pOCCULICKOM MOPCKOM Npadse 8bi3bl8aem cepbe3Hble COMHeHUH.

Kntouesbie cnosa: abaHOoH, MOpcKkoe CmpaxosaHue, aHe/1ulickoe npaso, 803MeweHue nomeps, 8eu)-
Hbll 3¢hchekm omkaza om npasa cobcmeeHHOCMU, NOJIHAA 2ubesb CYOHd, OCHOBAHUA B03HUKHOBEHUSA
npasa cobcmeeHHOCMU, 0M8emcmeeHHOCMb 3a 8ped, NPUHUHEHHbIU 3aMOHY8WUM UMYU,eCmeoM,
akmuyeckas 2ubenb cyoHa, hukyua nosHou ubenu.

HCTUTYT abaHAOHa NOABUIICA B POCCUICKOM
npase ToNbKo B 1929 rogy' 1 NO NOHATHbIM
npuYrHaMm JoNiroe Bpemsa He Haxoaun cebe wu-
poKoro npumeHeHuA. MpakTU4yeckuin n Hayu-
HbI MHTEPeC K Hemy NOABWJICA TOSIbKO B Havane
2000-x rogoB. OgHaKO JO HACTOALEro BPEMEHM

[lopeBonioLMOHHOE rpaXkaaHCcKoe NpaBo BoobLLe He Npu-
3HaBaso 3a CcTpaxoBaTesieM NpaBo abaHAOHa (paxe «mno
ocobomy ycnoBuio nonuca»), nogpobHee cm. Agpara-
cves C.H. OTKa3 cTpaxoBaTenisi OT NpaB Ha 3aCTPaxoOBaH-
Hoe MMmyLLecTBO (abaHAOH) B MOPCKOM CTpaxoBaHuu //
CIMC «KoHcynbTaHT N10C», 2010.
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OTCYTCTBYIOT PYCCKOA3bIYHbIe paboThl, cogep-
XKalme CKoNbKo-HUOYAb MOMHbIN aHanu3 Toro,
KakoBa Lenb cyuecTBoBaHmA abaHaoHa B poc-
CMACKOM MOPCKOM CTPaxOBaHUM N Kakoe MecTo
OH 3aHMMaeT B CUCTeMe POCCUICKOrO rpaxaaH-
CKOro npas.a.

B uactHocTn, Tema abaHaoHa NpeAcTaBnAeT aka-
AeMUYeCcKNn NHTepec gna POCCMNCKOro topurcTa
B KOHTEKCTE TOrO, HACKOJbKO 3asiBNleHne abaH4oHa
Kak OCHOBaHMA nepexofa npaBa cCO6CTBEHHOCTM
BMXCbIBAETCA B TY MOAeNb BO3HUKHOBEHMA NpaBa
cobcTBEHHOCTU, KOTopas 3aaaHa MK PO.



MNpeameTom HacTOALWEro NCCNeAoBaHNA ABNSA-
€TCA U3yyeHre BeWHOoro s¢dpeKkta abaHgoHa. Ana
CpaBHUTENbHOIO aHann3a BblbpaHa aHrnACKan
opucankumna. B otnmume ot Poccnun, B AHrnn
WHCTUTYT abaHAOHa ObnafaeT AaBHEeN uctopren
1 NTOTMYHO BCTPOEH, C OAHON CTOPOHbI, B AOKTPU-
Hy indemnity, nexalyyto B OCHOBE aHIINIACKOro
CTPaxoBOro Npaga, a C 4pyrou — B npeAcTaBneHmns
0 MexaHu3Me nepexoda npaBa COGCTBEHHOCTMW.
Mpobnema BeLHOro fencTerA abaHAgoHa Nonyyn-
na petanbHyto pa3paboTKy B JOKTPUHE 1 cyaebHom
npakTnke AHMMnKU. Tem He MeHee aKTyasibHble NC-
CrefjoBaHMA NOKa3bIBaloT, UTO Ha JlaHHbI MOMEHT
3anBfieHne abaHOoOHA B OCHOBHOM UMeET 06513a-
TeNIbCTBEHHbIN 3PPEKT, TO eCTb AaeT CTPAXOBaTeSO
NpaBo Ha Nofly4yeHne NOSIHON CTPAaXOBOW CyMMbl
B OTHOLUEHNN abaHLOHNPOBAHHOIO MMYLLECTBA,
TOrAa Kak BeLWHbIN 3P PeKT 6oKMpyeTcs OTKa3oMm
CTpaxoBLKUKa OT NPUHATNA B COOCTBEHHOCTDb 3a-
CTPaxXxoBaHHOIO MMYLLECTBA.

Llenb HacTosiLen paboTbl COCTOUT B TOM, YTOObI
NPOAEMOHCTPUPOBATb, UTO CloXMBLUeecs B Poccun
npeAcTaBneHne O Nepexoae npaea cO6CTBEHHOCTU
Ha ocHoBaHWK 3aaBneHnA ob abaHgoHe 6e3 yue-
Ta BOJIN CTPAXOBLUMKA TEOPETUYECKN HE 06OCHO-
BaHO. MexaHn3M, JonyCKalowWwuin nepexoq npasa
CO6CTBEHHOCTM OT CTpaxoBaTeNa K CTPaxXOBLLMKY
1 06PATHO NCKIOUNTENIbHO MO BOJE NEPBOro UK
BTOPOro, COOTBETCTBEHHO, HE BMUCHIBAETCA B Ty
Mofenb nepexoaa NpaBa COGCTBEHHOCTU, KOTOPas
npepycmotpeHa MK PO.

B pe3ynbTate nccnefoBaHma aBTop CTaBUT Noj
COMHeHMe LienecoobpasHOCTb COXPaHEHUS BELLHO-
ro a¢pdekxTa 3aaBneHNs 06 abaHOOHE B POCCUNCKOM
MOPCKOM CTPAxoBaHWM MO KpamHeln Mepe B Kave-
CTBE MMMepaTUBHOIO NpaBuna.

MoHAaTne abaHAOHA NO aHIMNNCKOMY
npaBy

Ucmopuyeckue kopHu abaHOoHa

MpeAnonoXxmTenbHO AOrOBOP CTPAXoOBaHMWA No-
ABUNCA B KOHUe CpefHMX BEKOB, BblAeNMBLINCH
B KayecTBe CaMOCTOATENbHOrO BuAa AOroBopa
13 MOPCKOTrO 3aliMa, a TOYHEE 13 ABYX BO3HMKLLNX
B pe3ynbTaTe ero 3anperta CypporaToB: KBa3u3arima
(simulated loan) n kBa3n Kynnu-npogaxu (simulated
sale)?.

2 MopcKoI 3aemM — 3TO NEPBbIN N3BECTHbIN BUA JOrOBO-
pa, MeloLW M CBOUM NpeAMeTOM NepeHoC pucka B 06-
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B uacTHOCTK, B paMKax f,OroBopa KBasu Kynsu-
npopaku npogasel, (CTpaxoBaTesib) NPUHUMAT
Ha ce6s 065A3aTeNnbCTBO NepeaaTb ToBap (CyAHO Mnu
rpy3) B COGCTBEHHOCTb NOKYyMnaTesa (CTpaxoBLyuKa)
noA oTnaraTtesibHbIM YC/IOBUEM O TOM, YTO 3TOT TOBap
He JOCTUIHET NyHKTa Ha3HaYeHWs, Hanpumep, B pe-
3ynbTaTe KopabneKkpyLleHra 1y 3axeata nMpatamu
W BOEHHbIM NPOTVBHUKOM (MPO06pa3 CTPaxoBOro
cnyyas). Takum o6pa3om, B MOMEHT rmbenm nnu 3a-
XBaTa CyAHa npoucxoguna nepdekuma gorosopa
KYNnu-npoJakm v, COOTBETCTBEHHO, Y NpoAaBLa-
CTpaxoBaTens NnoABNANOCh NpaBo TpeboBaHUsA No-
KyMHOW LieHbl (CTPaxoBOWM CyMMbl), @ Y MOKynaTens-
CTPaxoBLUVKa — Nepefayn ToBapa B COOCTBEHHOCTb.
MocKonbKy, C OAHOM CTOPOHbI, NpefocTaBneHne
Nno AOroBOpY Kynnu-npofaxu npegnosnaraeT ne-
pefayy BnageHna TOBapoOM, a C APYror CTOPOHBbI,
XapaKTep oTnaraTeNnbHOro ycioBUA KBasu Kynau-
NPoAaXkM TaKoB, YTO NPAKTUYECKN NOSTHOCTbIO MC-
KnovaeT BO3MOXKHOCTb TakoW nepefayn, BO3HUK-
na notpebHoOCTb B GUKLUN Nepeaaun, Koel CcTano
npr3HaBaTbCA 3aABfieHVe abaHAoHa NPOAABLIOM-
CTpaxoBaTenem, NocpeaCcTBOM KOTOPOro OH Kak Obl
nepepasan BrafeHve CTPaxoBLnKy>.

K Hauany XV Beka onmMcaHHaa npakTuka cfo-
Xnnacb B KauectBe lex mercatoria®, a 3aTem B TOM
UM NHOM BUAE NepeKoyeBana B HauMOHaNbHble
NpaBoMNoOpPALKM, B TOM YMNCe B aHTNUNCKUNA, TAe
nonyuuna cBoe fanbHeruee pa3BuTMe CHavyana
B common law, a 3aTem B AKTe 0 MOPCKOM CTpaxo-
BaHUWM 1906 rona, Marine Insurance Act 1906 (na-
nee — MIA). B AHrInmn npMMeHUTENbHO K JOroBOpYy
CTpPaxoBaHUA NOCTEMEHHO C/IOXKUIacb JOKTPUHA

MeH Ha BCTpeyHoe npegocTasnieHye. Mo obuemy npa-
BUITY, rMbenb nepefaHHOro B 3aeM MMyLLECTBa He npe-
KpalaeTt 0653aTeNIbCTBO 3aeMLyMKa Nno BO3BpaTy 3aima
1 ynnate npoueHToB. CyTb MOPCKOro 3asiora coctoana
B TOM, YUTO KPeAMTOp 3a [OMNOSHUTENbHYIO nnaTy (aHa-
nor 6ygylel CTPaxoBoW Npemunn), CyLecTBEHHO npe-
BbILLAIOLLYIO BENMYMHY O6bIYHO HAUNCIAEMbIX NPOLEH-
TOB 3a NOJIb30BaHMe [eHeXHbIMV CpeACcTBaMu, Npu-
HMMan Ha ceba pucK cnyyaiHoOn rnbenn cypHa u/vnm
rpysa B nytu. B 1236 ropy Nana lMpuropun IX Hanoxwun 3a-
npeT Ha MOPCKO 3aeM Kak POCTOBLYMYECKMI [OTOBOP.
[lna obxopfa 3TOro 3anpeta CTany NPUMEHATbCA MofeN
KBasusalrima 1 KBa3u Kynnu-npogaxu. MogpobHee cm.:
Marnewick C.G. Abandonment in Marine Insurance Law:
An Historical-Comparative Study., ResearchSpace (1996).
P. 96, https://researchspace.ukzn.ac.za/xmlui/bitstream/
handle/10413/9539/Marnewick_C_G_1996_Vol_1.
pdf?sequence=1&isAllowed=y; Zimmerman R. The Law of
Obligations. Roman Foundations of the Civilian Tradition.
NY: Oxford University Press, 1996. P. 181-186.

3 Marnewick C.G. Op. cit. P. 107-113.
4 Ibid.P.111.
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indemnity, nogpa3ymeBatoLaa npuHuun cybpora-
LMK, B COOTBETCTBUN C KOTOPbIM K CTPaXOBLUKY,
BbINJIaTUBLLIEMY CTPAaXOBOe BO3MeLLEHNe, Nepexo-
OAT NpaBa CTpaxoBaTtensa, cBA3aHHble (1) co cTpa-
XOBbIM C/ly4yaeM, B YHaCTHOCTV JOrOBOPHbIE N/1nn
AeNVKTHble TpeboBaHNA K TPETbeMY NInLY, Ha KOTO-
pPOM NEXMNT OTBETCTBEHHOCTb 3a MOHECEHHbIe CTPa-
XoBaTesiemM notepu (cybporaumsa B y3KkoM CMbICNE),
1 (2) C IMyLLECTBOM, B OTHOLLEHUN KOTOPOTO Oblna
BbINslayeHa NonHas cTpaxoBan cymma (abaHaoH).

3HayeHue mepmuHa «a6aHOOH»

CNOXXHOCTM MOHVMMAHWA MHCTUTYTA abaHaoHa
B MOPCKOM CTPax0oBaHWM He B MOC/eAHIO0 ovepesb
obycnoBneHbl Tem, 4To TepmuH «abandonment» /
«to abandon» ncnonb3yeTca B aHMUIACKOM Npase
B HECKOJTbKMX CMbICJIAX.

Bo-nepBbIx, TepMuH «abandonment» onpege-
nAeTCA Kak 4OOPOBOJIbHbIN OTKA3 OT BlageHus,
He CBA3aHHbIN C Nepefayen BeLwm opyromy nmuy
nocpencTBOM Kymauv-npofaxu Unu LapeHus
1 0ObIYHO He BNeKyLMIA OTKa3 OT NpaBa cCOOCTBEH-
HocTW®. [pMEHNTENBHO K MOPCKOMY CTpaxoBa-
HMIO TaKOW OTKa3 OT BIaleHNA Mbl OOHapYKBaemM
B cT. 60 (1) MIA, B KOTOpOW TepMUHOM «abandoned»
00603HaYaeTCA OCTaBMIEHME KanUTaHOM U KOMaHOM
CyQHa BBMAY TOro, YTo ero paktnyeckas nosiHas
rméenb NpeacTaBAeTca Hen30eXKHONM, U No Tou
NPUYNHE, YTO PpaKTUYeCKas NosiHasA rmbenb He Mo-
eT ObITb NpefoTBpaLLeHa 6e3 pacxofoB, KOTopble
Ha MOMEHT UX HECEHWA MOTYT NPEBbICUTb CTOU-
MOCTb 3aCTPaxoOBaHHOro umyllectsa. B paHHom
Crlyyae peyb UaeT o Gpr3NYecKoM OCTaBIIEHUN BELN
1 o6 yTpaTe BnageHus, HO He 06 oTKase nnu nepe-
Jave npaBa co6CTBEHHOCTN.

Bo-BTOpbIX, HApAZY C MOHATUEM OTKa3a OT BJia-
LEHVA CYLLeCTBYET MOHATNE OTKa3a OT npasa cob-
CTBEHHOCTU, KOTOPOE MHOrAa 0603HavaeTca Tep-
MUHOM «divesting abandonment»®. B 3Tom 3HaueHUn
TepMuH «to abandon» ncnonb3yetca B cT. 61 MIA,
roe peyb naet ob oTkase oT npaBa COOCTBEHHOCTM
B MOJIb3y CTPaxoBLYMKa.

B-Tpetbux, common law n MIA ncnonb3ytoT no-
HATUe «3asBNieHne abaHOoHa», KOTOpoe ceayeT

5 Golding (Inspector of Taxes) v Kaufman [1985] STC 152,
nogpo6Hee cm. Griffiths-Baker J. Divesting Abandon-
ment: Unnecessary Concept // Common Law World Re-
view, 1 March 2007, https://advance.lexis.com/api/docu-
ment?collection=analytical-materials&id=urn:contentlte
m:629W-YXD1-F900-G3DC-00000-00&context=1516831.

5 Griffiths-Baker J. Op. cit.
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OT/INYaTb OT OTKa3a OT BJIafIeHWNs, PaBHO KaK U OT
OTKa3a OT NMpaBa COOCTBEHHOCTW. 3asABNeHNe abaH-
[OHa NpeacTaBnAeT coboi UCKIUUTENBHOE Cpe-
CTBO 3aLUWTbI, NPEAOCTaBISEMOE B OMNpeaeseHHbIX
CNlyyanx, NoCpenCcTBOM KOTOPOro CTpaxoBaTesib Mo-
KeT 3aABUTb O BbIMaTe MNOJIHOW CTPAXOBOW CYMMbI
NPOTUB Nepefayn CTPaxoBLYUKY MpaBa COOCTBEH-
HOCTW Ha TO, YTO OCTaNOCh OT 3aCTPaXOBaHHOIo
umywecTtsa’. B 3Tom onpegeneHnn ABHO npocsie-
YKMBAETCA MbIC/Ib O TOM, UTO 3asiB/ieHne abaHaoHa
MMeeT Kak 006513aTeNIbCTBEHHDIN, TaK U BELLHbIN
addekT.

M, HaKoHeL, B-4eTBepTbIX, TEPMUH «abandon-
ment» ncnonb3yeTca AnA ONUCaHUA OOKTPUHbI
MOPCKOro CTpaxoBaHUsA, BK/oYalowen npaBso
CTpaxoBaTessl Ha 3asaBfieHne abaHaoHa, NpaBo-
Bble MOCNeACTBUA peann3aunm 3Toro npaea, yc-
NTOBUA NPAaBOMEPHOCTM 3asiBJieHMs abaHOoOHa
N CoO6CTBEHHO Nepexop NpaBa CO6CTBEHHOCTU
Ha 3aCTpaxoBaHHOE NMYLLECTBO OT CTPaxoBaTens
K CTPaxoBLLYMKY®.

Qukyusa nonHou 2ubenu

lepBoHayanbHO BbIAENMBLUMICA N3 KBa3n3arMa
M KBasu Kynau-npofaxu 4oroBop CTpaxoBaHUA
npegnonaran BbiNaaTy CTPaxoBOro BO3MeLleHus
TONbKO Ha Clyyaii NonHoN rmbenu 3acTpaxoBaHHoO-
ro nmyuiectsa. OfHaKo, YTO CUMTAETCA TaKOW rmbe-
nbto? OTBET Ha 3TOT BOMPOC NOCTENEHHO CIIOXKMUICA
B common law 1 6bin cpopmynmposaH B MIA.

B cootBetcTBMMK €O CT. 57 (1) MIA dakTrnyeckas
nonHasa rmbenb NMeeT MecTo, Korfa B pesyrnbrate
BO34eNCTBUA 3aCTPaxoBaHHOrO purcka (1) 3acTpaxo-
BaHHOE MIMYLLIECTBO OKa3blBAeTCA NOIHOCTbIO pas-
pyLLEHO; (2) 3acTpaxoBaHHOE NMYLLECTBO MNOBPEX-

3T0 onpepeneHve NPUHAANEXUT GpaHLy3CKOMYy aBTOpPY
De Smet n cdopmynumpoBaHo B KHure Traite Theorique et
Practique des Assurances Maritime. Tem He MeHee OHO Kak
Henb3A Nyulle OTpakaeT NOHMMaHVe 3asBneHna abaH-
[IOHa, CNOXMBLUeeCs U B aHMuICKoM npase. Hanpumep,
B pelueHuu Jlopga MopTtepa no geny Rankin v Potter [1873]
YKa3aHo, YTO B MOPCKOM CTPaXOBaHWM MPUHATbIM B KOM-
MepuecKol NpakTrKe CNoco60M yBeOMUTb CTPAXOBLLK-
Ka 0 TOM, UTO CTpaxoBaTesib COOMpaeTcs 3adaBUTb eMy Tpe-
60BaHMe O BbIMaTe NoJIHON CTPaXOBOW CYyMMbl B OTHO-
WeHMN NOoCTpaAaBLLIero 3aCTPaxoBaHHOIO MMYLLECTBa,
ABNAeTCA 3aABNeHMe abaHAOHA, KOTOPOe MPUHLMNNANb-
HO oTnnuaeTca oT abaHoHa [B CMbIC/ie OTKa3a OT Bnafe-
HUA UK NpaBa cobcTBEHHOCTU — [Tpum. asmopal, noapo6-
Hee cM. Hodges S. Law of Marine Insurance. L.: Cavendish
Publishing Limited, 1996. P. 392; Marnewick C.G. Op. cit.
P.24.

8 Marnewick C.G. Op. cit. P. 37.



[IeHO 10 TaKOW CTEerMeHu, YTo nepecTtaeT ObiTb TON
BeLLblo, KOTOpasA NPUHMMANach Ha CTPaxOBaHUe;
(3) ctpaxoBaTenb 6€3B03BPATHO NMLLIEH BNageHUsA
Bewbto®. Kpome TOro, npesymnuma Gpaktmyeckonm
nonHou rméenu cynHa AencTByeT B CJlyyYasax npo-
Naku cyHa 1 OTCYTCTBUA BECTE O HEM B TeUeHne
onpegeneHHoro Bpemenu (cT. 58 MIA).

OpHako fo n3obpeTeHUA COBPEMEHHbIX
CpencTB KOMMYHUKaLUN fOKa3aTb GaKTUYeCKyio
rmbenb cyfHa u/unm rpysa 6bi510 Ype3BblYaNHO
CnoxHo. Kpome TOro, gaxe ecnn o TekyLlem co-
CTOAHMM MOPCKOTrO CyiHa UMenacb AOCTOBEPHas
MHPOpPMaL A, OHa MOrfa COCTOATb B TOM, YTO
CYAHO BblHECEHO Ha pudbl, NI 3aTOHYNIO Ha OT-
HocKTeNbHO HeboMbLON FYyOUHe, NN 3aXBaYeHO
BOEHHbIM NPOTMBHNKOM. O3HauaeT nn 310 GakTn-
yeckylo NonHyto rnbenb? Hert, Tak Kak B NepBbixX
ABYX CIyyasnx CYAHO MOBPEeXAEHO, HO He paspyLue-
HO nonHocTblo. bonee Toro, Npu onpegeneHHoOm
CTeyeHnmn 06CTOATENIbCTB OHO MOXET CaMO CONTH
¢ Menv 6narogapA NPUIMBHBIM BOJTHAM U WITOP-
My 1nm 6bITb BbIHECEHO Ha 6eper co Bcem CBOMM
copepXumbim. B TpeTbem cnyvae cygHO mMoxeT
6bITb BO3BpPALLEHO 3aXBaTYMKOM Ha OCHOBaHUN
MUPHOrO AOrOBOPA, TaK YTO KOHCTAaTUPOBaTb 6e3-
BO3BpaTHOe NMLeHNe BNafeHUA TakXe HeNb3A.
YTo fenaTb cTpaxoBaTesto B Takon cutyaunn? He-
onpeaeneHHOCTb B OTHOLLEHWY COCTOAHUA 1 Aalb-
HewLwen cyabbbl CyfHa 1 ero rpy3a MOXeT AINTbCA
CKOJIbKO YroAHO [OMro, a CTPaxoBOe BO3MeLLeHe
ANA coxpaHeHnAa GUHAHCOBOW CTabNNBbHOCTY HYX-
HO y»ke cenyac.

Ha aToT cnyyan cHauyana common law, a 3a-
Tem MIA 6bina BBeeHa GpuKLMA nosHom rubenn'®,
TO ecTb Habop yCIoBMIA, NPV COONIOAEHNN KOTOPbIX
CTpaxoBaTesib M0 CBOEMY YCMOTPEHMIO MOXKET 3a-
ABUTb CTPaxXOBLYMKY MO0 0 YacTUYHOM yulepbe,
nn6o o nonHom rmbenv cyaHa u/wunu rpysa (ct. 61

9 ToppobHee 0 TOM, UTO NMOHNMAETCA NOA NOJIHbIM pa3pyLue-
HVeM, NMOBPEXAEHVEM [10 TaKOW CTEMEHU, YTO CYAHO U/vnnn
rpy3 nepectaet 6bITb TOV BeLblo, KOTOPas NprHYManach
Ha CTpaxoBaHue, 1 6e3B03BPATHbBIM JIMLLEHNEM BNaLleHUA
BeLbto, cM. Hodges S. Op. cit. P. 355-360.

19 ABTOp HaMepPeHHO OTKa3blBAETCA OT TPAAULMOHHOIO ne-
peBofa aHIMMMINCKOro TepMuHa “constructive total loss” Kak
«MOJTHOW KOHCTPYKTUBHOW rnbenu». TepMyH «nonHasa KOH-
CTPYKTVBHaA rmbenb» He packpbiBaeT CYLHOCTb paccma-
TPYBaeMoro nNpaBoOBOro ABMEHNS, a, HANPOTNB, 3aTEMHSA-
eT ee. AHaNIOroM aHMNINCKOro TepMUHa “constructive” unn
“construction” B pOCCMIICKON NPaBOBO TEPMUHONOMN
ABNsAeTCA «GUKLMS». icnonb3oBaHne NOHATUS «DUKLMA»
NpYMeHNTENbHO K NepeBoay TepMmuHa “constructive total
loss” no3BonAeT NonHee pPacKkpbITb NPaBOBYIO CYLLHOCTb
nocnegHero.

I1l. CTATbU

MIA)". B gpyrvix BUaax MMyLLeCcTBEHHOIO CTPaxoBa-
HMA OTCYTCTBOBasa Takaa CTeneHb HeonpeaeneH-
HOCTUN OTHOCUTENIbHO CyAbObl 3aCTPaxoBaHHOIO
MMYLLECTBA, Kak B MOPCKOM CTpaxoBaHuu. imeH-
HO MO3TOMY AOKTPUHA GUKLMY NOHON rnbenu
Ha NPOTAXEHW AONTOro BPEMEHUN CYUTANIACh OCO-
6EeHHOCTbIO MIMEHHO MOPCKOTro NpaBa'?,
WNcuepnbiBatowmii HAbop ycnoBuii Npr3HaHUA
buKLMM nonHom rmbenun cogepxnTtcs B cT. 60 MIA

1 BKJTIOYAET YeTblpe CaMOCTOATENbHbIX dNeMeHTa':

1. Ecnu 3acTpaxoBaHHOe nMyLLecTBo 6bli10 obo-
CHOBaAHHO OCTaBJIEHO (B TOM CMbIC/le, YTO
y COGCTBEHHUKA NPEKPATUIOCh BAafEeHNE UM)
BBMAY TOrO, YTO ero pakTnyeckas nosHasa ru-
6enb NpeacTaBnAnacb HemsbexHoW 1M No Tow
npuunHe, 4to PpakTUUeckan nosiHas rnoéesnb
He Morna 6biTb NpefoTBpaLLeHa 6e3 HeceHus
pacxofoB, KOTOPble HA MOMEHT UX HeCeHUA
MOF/IN NMPEBbICUTb CTOUMOCTb 3aCTPax0BaHHOTO
nmyLectsa (cT. 60 (1)).

2. Ecnu ctpaxoBatenb BCneacTBme OencTBuA 3a-
CTPaxoBaHHOIO pucKa 6bln NuLLEeH BRageHns
CYAHOM 1/UNn FPY30M U (@) ManoBEPOATHO, YTO
OH CMOKeT BepHyTb cebe CyfHO 1/unu rpys, nnm
(6) 3aTpaTbl Ha BO3BpaLLeHWe CyaHa U/unv rpy3sa
NPEeBbICAT CTOMMOCTb 3TOFO MYLLECTBa Ha MO-
MeHT ero Bo3BparTa (cT. 60 (2) (i)).

3. B cnyyae noBpexgeHua cygHa, eCcsin OHO Ha-
CTOJNIbKO NOCTPAZasno B pesysbTaTe AelCTBUA 3a-
CTPaxoBaHHOIO PYCKa, YTO 3aTpaTbl HA PEMOHT
NPeBbICAT CTOMMOCTb CyAHa Nocie peMoHTa
(cT. 60 (2) (ii)).

4. B cnyyae noBpexneHua rpysa, eciiv 3atparbl
Ha ero BOCCTaHOBJIEHME 1 OTMPABKY B MYHKT Ha-
3HaYeHUA NPeBbICAT CTOMMOCTb, KOTOPYIO OH
6yneT nmeTb No NpubbITin (cT. 60 (2) (iii)) ™.

"' B aHMUIACKOM MOPCKOM MNpaBe, B OTANYME OT KOHTVHEH-
TanbHOro, GVKLMA NOMHON rMbenn NPYMEHMa He TONIbKO
K BeLam (CyaHO U rpy3), HO U K CTpaxoBaHUio GpaxTa, of-
HaKo, MOCKOJbKY NpeaMeTOM HaCTOALLEro 1CCIef0BaHNS
ABNAETCA BELWHbIA 3PpdeKT abaHJOHa, aBTOP He paccMa-
TpWBaeT NpuMeHeHne UKL NOSTHON rnbenm K ppaxTy.

12 B HacToswee Bpems common law npu3HaeT NprMeHu-
MOCTb AOKTPUHbI GUKLUMW NOJTHON rMbenv n B Hemop-
CKOM CTpaxoBaHuu (non-marine insurance), nogpobHee
cm. Marnewick C.G. Op. cit. P. 2.

3 B pene Irvin v Hide [1950] cyn npuviwien K BbIBOAY O TOM,
yTO Habop ycnoBui NpumeHeHVa GUKLMK NOHON rnbe-
Nn, NPeayCMOTPEHHbIN B CT. 60 MIA, ABnAeTca ncyepnbisa-
IOLMM U HE NMOANEXMUT PacLUMPUTENIbHOMY TOJIKOBAHUIO,
noppobHee cm. Hodges S. Op. cit. P. 363-364.

* TMoppobHee O COOTHOLWEHUN YCNOBUI NMPUMEHEHUA
durKLMM nonHol rmbenu, NnpefycMoTpeHHbIX B CT. 60 (1)
1 60 (2) MIA, cm. Hodges S. Op. cit. P. 362-363.
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Bo Bcex crniyyasax Hannume oOCHOBaHUN AnA Npu-
3HAHUA GUKLMKN NONHOW rmbenn onpeaenaeTca
Ha paTy ybbiTka. OgHako, Kak yKa3blBasnoch BbiLle,
BMOC/eACTBUM CUTYaLUA MOXKET M3MEHUTbCA. B cBa-
31 C 3TUM BO3HUKAET BOMPOC: KOrga NpouCcXoaunT
KpucTannusauma ¢pukumm nonHon rubenn? donroe
BpemsA B common law cywecTBoBan Nogxoq, co-
rMacHO KOTOPOMY TaKMM MOMEHTOM CUMTAETCA aK-
LenT 3asBneHnA 06 abaHAoHe, a B C/lyvasx, Korga
CTPAxOBLUVMK OTKJIOHAET 3asABieHNe abaHAoHa, —
MOMEHT Takoro OTKIIOHEHUA U MOMEHT MoAaun
NCKa cTpaxoBaTtenem'™.

OpOHaKo OTHOCUTENbHO HEelaBHO 3Ta No3nuMA
6bina nepecMmoTpeHa B aene The Kastor Too. B pe-
3ynbTaTe noxapa (3acTpaxoBaHHbIN PUCK) UMYLLe-
CTBO CTpaxoBaTens 6bisIo NOBPEXKAEHO HACTOSLKO,
YTO MMENUCb OCHOBAHUA ANs NPU3HAHNA GUKLMK
nosnHon rmbenu. Ho Bckope nocsie noxapa CygHo
3aTOHYNO MO HeU3BECTHOW NpUYKMHe (He3acTpaxo-
BaHHbIN puck). Cya npr3Han Hann4yme OCHOBaHWM
LNA BbIMAaTbl MNOSIHOMO BO3MELLEHNA HA OCHOBA-
HUN UKL NONHOW rMbenun, HeCMOTPA Ha TO, UTO
CTpaxoBaTenb He ycnen 3aAaBuTb abaHAoH Jo 3aTo-
nneHus. BaxkHo OTMeTUTb, YTo ecnu 6bl CyA NPUHAN
NHOE peLleHne 1 0TKasas B Npu3HaHUM GUKLMK
MOMHOW rnMbenu, To CTpaxoBaTesb He cMor Obl npe-
TEeHAO0BaTb Ha BO3MeLLEeHMe YacTMUYHOrO yuep6a,
TaK KaK B CTPaxoBOM npase AHMNN feNCcTByeT
NpaBuIo, COrMAacHO KOTOPOMY HeJib3s B3blCKaTb
YaCTMYHBIN yLep6, ecnn JO ero ycTpaHeHWA Npo-
n3owia nonHasa rmbenb 3TOro MMyLLEeCTBa, a Ha
3asABfieHne GaKTUYeCcKon NonHom rmbenn y ctpa-
XoBaTenA He 6bi1o H6bl OCHOBaHWUMN, TaK Kak CyaHO
3aTOHYJO B pe3ysbTaTe AelCTBMA He3aCTPaxoBaH-
Horo pucka. Takum 06pa3om, 6b110 MPU3HAHO, YTO
burKLMA NONHONM rmbenn NOMHOCTLI0 KPUCTaNn3y-
€TCA Ha MOMEHT HACTYMJIeHUs CTPAXoBOro CJlyyas.
CoOTBETCTBEHHO, CTpaxoBaTefb BrpaBe 3aaBUTb
0 ee NPUMeHEHN HE3aBUCUMO OT TOrO, YTO Mpo-
n3oMaeT B nocneaytoLem's.

MIA npegycmaTpurBaeT, UTO CTpaxoBaTeslb MOXeT
3aABUTb TPebOoBaHVEe O BbIMJIaTe CTPAXOBOro BO3-
MeLLeHrA NMbo B CBA3M C MOHOM rmbenbio 3acTpa-
XOBaHHOIO MMYLLECTBA, NMOO B CBA3Y C YaCTUYHbBIM
yuep6om (cT. 56 (1)).

> ToppobHee cm. Hodges S. Op. cit. P. 398-399; Merkin R.
Marine Insurance Legislation. 4" Edition. L.: Informa, 2010,
P. 505-506.

'®  ToppobHee o pgene Kastor Navigation Co Ltd v AGF MAT
[2003] cm. Baatz Y. Maritime Law. 3" Edition. London and
NY: Informa Law from Routledge, 2014. P453-454; Merki R.
Op. cit. P. 509.
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Mo poroBopy CTPaxoBaHUsA CTPAXOBLUUK NPUHK-
MaeT Ha cebs 06A3aHHOCTb 3aLUTUTb U OrPaanTb
CTpaxoBaTena OT onpefesieHHbIX MOTEPb U PAaCcXo-
[0B. HacTynneHuve cTpaxoBoro cinyyas paccMaTpu-
BAETCA KaK HapyLLUeHVie 4OrOBOPa CO CTOPOHbI CTPa-
xoBLMKa. COOTBETCTBEHHO, TPeOOBaHME O Bbinyate
Nno AOroBOpPY CTpaxoBaHUA NpeacTaBnaeT cobon
He UTO MHOe, Kak TpeboBaHMe 0 BO3MeLLeHUN YObIT-
KoB'’. DTOT noaxon paboTaeT, Koraa CTpaxoBaTtesib
3anBIAET O YaCTUYHOM YyLlepbe.

B cnyuae 3aABneHnA o NosiHOM rnbéenu 3acTpa-
XOBAHHOMO UMYLLECTBA CUTYaLMUA NPUHLUMNMANBHO
nHas. Takoe 3asaBneHVe KBanndrLMpyeTcs He Kak
TpeboBaHVe O BO3MELLEHUN YObITKOB, a KaK Tpe-
60BaHMe no ynnate gosra nMbo o Bo3MeLLeHNN 3a-
paHee onpeaeneHHbIX YObITKOB. [TpakTnyeckn sto
03HayvaeT, BO-NepBbIX, YTO CTPAXOBATESb HE IOKEH
JI0Ka3blBaTb pa3Mep CBOUX NMOTEPb — OHU 3apaHee
onpegeneHbl U COOTBETCTBYIOT YKa3aHHOW B CTpa-
XOBOM MOJIMCe CTPaxoBon cymme. Bo-BTopblx, CTpa-
XOBaTesb He 00653aH J0Ka3blBaTb, YTO UM NMPUHSATHI
BCE pa3yMHble Mepbl K MUHUMKM3aLnn yobITKa'®.

Takum obpa3om, B ciiyyae NosIHOW rmbenu,
B OT/INYME OT YaCTUYHOrO yuepba, cTpaxoBaTesb
He [OJKeH JoKa3blBaTb BEINYMHY CBOMX NOTEPD,
MOHECEHHDIX B CBA3U CO CTPAXOBbIM CJTyYaeM, a MO-
XeT TpeboBaTb BbiMNnaTbl YyKa3aHHOW B MONMCE CTpa-
XOBOW CYMMBbI.

PasHuua mexay GakTnueckon nonHowm rubesbio
1 ee GUKLMEN COCTOUT B TOM, UTO B MEPBOM CJlyyae
y CTpaxoBaTesna HET BO3MOXKHOCTM Bbl6Opa, OH MO-
»KEeT 3asBUTb TOJIbKO O MOJIHOW rmbenu, Toraa Kak
BO BTOPOM C/lyyae CTpaxoBaTesib BNpaBe peLuaTb,
3aABMIATb YAaCTUYHBIV yLwep6 1n NoJIHYO rméenb.

Korga peub nget o ¢puKUMM NonHOM rmbenu,
npegocTaBneHne CTpaxoBaTesio NnpasBa Ha 3aaBie-
HVe O BbiMsiate NOSIHOM CTPAxXOBOW CyMMbl B OTHO-
LUEHUN UMYLLLECTBA, O KOTOPOM JOCTOBEPHO HE 13-
BECTHO, NOrMb0 MM NOrMbHET OHO paKTMUECKN
WM HET, CO3AaeT Cepbe3Hyto yrpo3y AN cobnioge-
HUSA KOMMEHCALNOHHOMO NPYHLUMMNA CTPaXoBaHUs,
TaK Kak B KOHEYHOM UTOre MOXKET 0Ka3aTbCs, YTo
CTpaxoBaTesib MNOYYUT NOSHOE CTPaxOBOE BO3-
MELLeHMe 3a NPU3HaHHOE NOrn6LLIMM 3aCTPaxoBaH-
HOE VIMYLLLECTBO U B TO »KE BPEMA COXPaHUT NPaBo
COO6CTBEHHOCTU B OTHOLLEHUN 3TOTO UMYLLECTBA,
KoTopoe ob1afaeT NoTeHUMaNbHOM LLEHHOCTbIO AN1A

7" Cm., Hanpumep: Birds J. Birds’ Modern Insurance Law.
11t Edition. Sweet & Maxwell, 2019. P. 307.

'8 MoppobHee cm., Hanpumep: Courtney W. Contractual in-
demnities. Oxford and Portland, 2014. P. 76.



rpaxmaaHckoro oboporta. B nene Castellian v Preston
OblJI0 OTMEYUEHO, UTO AOKTPUHA GUKLMU NOSHON
rméenun n JOKTPUHa 3aaBneHnA abaHaoHa 6binn
pa3paboTaHbl C Lenblo obecneunTb MakCMMasb-
HYIO peann3aLynio KOMNeHCaUnoHHOro NprHLUmMna
1 cAenaTtb NoNC MOPCKOro CTPaxoBaHUA JOrOBO-
pPOM O BO3MelLLeHMM noTepb (indemnity) B nonHOM
CMblCe 3Toro ciioea’®.

0O6s3aTenbCTBEHHDIN N BELHbIN 3P PpeKT
3aABNeHnA abaHAOHa B aHIMMNCKOM
CTpaxoBOM npaBe

O6s3amenbcmeeHHbIU 3¢hhekm 3as81eHUA
abaHOoHa

Wcnonb3oBaHme TepMuHa «abaHOOH» HECKOSbKO
3aTEMHAET NPaBOBYIO CYLHOCTb CAEJKM, KOTOPYHO
npepcTaBnaet cobown 3aaBneHne abaHAoHa, cme-
LaA aKLEHT Ha BeLLHbIN 3G deKT Takoro 3asaBneHus.
Mex gy Tem, 3asBnAA abaHAOH, CTpaxoBaTesib npe-
cnepyeT uenb NoyYuTb BbIMIaTy NOMHOW CTpaxo-
BOW CYMMbI MO JOrOBOPY CTPaxoBaHWsA, Kak ecii Obl
npowusoLuna dpakTmyeckas rnbenb 3acTpaxoBaHHOIO
NMYLLECTBa, MOCKOJIbKY 3TO AAeT eMy OMnMCaHHble
BbILLE MPEUMYLLECTBA, YNPOLLana npoLueaypy fAoKa-
3bIBaHKAY, OTKa3 OT NpaBa COOCTBEHHOCTU LieNblo
3anBneHnA abaHoHa He ABNAeTCA. ITO CKopee «ro-
604UHbIN 3ddEKT», KOTOPbIN OCHOBAH He Ha Bose
CTpaxoBaTesis, a Ha AeNCTBUM NPaBOMNOPALKA 1, KaK
OMMCaHO Bbllle, BbITEKAET U3 KOMMEHCALVOHHOM
CYLLIHOCTW MOPCKOFO CTPaxoBaHUs.

Ecnuny ctpaxoBaTtens oTcyTCTBYeT BO3MOXHOCTb
[OKa3aTb GaKTNYECKYIO MOJIHYI0 FMbesb, 3asiBNeHNe
abaHpoHa ABnAeTcA 06A3aTeNIbHbIM YC/TIOB/EM Bbl-
nnaTtbl NOMHON CTPaxXoOBOW CyMMbl, 6€3 KoToporo
CTpaxoBaTesib MOXeT NPeTeHA0BaTb SINLIb HA BO3-
MeLleHre YacTuyHoro yuwepba. Hanpotus, Korga
ob6cToATENbCTBA fiena CBUAETENbCTBYIOT O HaCcTy-
nneHnn GakTMYeCKon NoNHON rnbenu, 3aaBreHmne
abaHaoHa He TpebyeTcs.

C TOUKM 3peHNSI KOHTUHEHTANIbHOMO OPKCTA,
3anABNeHne abaHfoHa NpepncTaBnAeT cobon of-
HOCTOPOHHI0I0 06A3aTeNbCTBEHHYIO CAENKY, MOo-
CpencTBOM COBEPLUEHNS KOTOPOW CTpaxoBaTesb
peann3yeT CBOe CeKyHAAPHOe MpPaBo 3aABUTb
TpeboBaHMe O BbinnaTe MNOMHOWM CTPaxoBOW CyMMbI
Ha ocHoBe GMKUMK NosiHOW rnbenn. CTpaxoBLMK

' Hodges S. Op. cit. P. 9.

20 C1.62 (1) MIA. Takxke cm. Merkin R. Op. cit. (koMmmeHTapwuii
K CT. 62 MIA).

I1l. CTATbU

BrpaBe MNPUHATb 3asBfieHe abaHAoHa, 1 TaKoM
akuenT AaBnAeTcA 6e30T3bIBHbIM, MO0 OTKa3aTbCA
OT Hero.

Ha npakTtuke B 60/bLINHCTBE CllyYyaeB CcTpa-
XOBLUMK NCMOJIb3yeT BTOPYIO onuuio. Tem He me-
Hee OTKa3 CTPaxoBLMKa OT NPMHATUA abaHAOHa
He oKa3blBaeT BNUAHMA Ha 06A3aTeNbCTBEHHDbIN
3¢ deKT 3aABNeHna abaHaoHa (cT. 62 (4) MIA),
MOCKOJIbKY Takoe 3asaBfieHNe Kak OfHOCTOPOH-
HAA cAenka He TpebyeT akuenTa CTPaxXoBLMKaA.
0O6A3aHHOCTb CTPAXOBLYMKA BbIMAATUTb MOJIHYIO
CTPaxoBYK CYMMy BO3HUKaeT B cuny (1) HacTynne-
HUA NPefyCMOTPEHHbBIX MPABOMNOPALKOM YC0BUI
nprMeHeHusa GUKLMN NONHON rnbenn, KoTopoe
LOMKHO ObITb JOKa3aHO cTpaxoBaTenem, u (2) 3a-
ABNeHnA abaHAoOHa, TO eCTb 3aABNEeHNA CTPaxo-
BaTesleM O CBOeM Bblbope B Nosib3y TpeboBaHuA
BO3MeLLEeHMA B CBA3M C MONHOM rmbenbio 3acTpa-
XOBaHHOIO NMyLLEeCTBa.

[lo TOro, Kak CTPaxoBLUMK aKLEeNTyeT 3asBneHne
006 abaHOOHe, CTpaxoBaTesib BripaBe ero 0To3Barth.
Takmm 06pa3om 3aLmLaeTca NpaBo CcTpaxoBare-
NA Ha ocyLlecTBNeHne BbI6opa, 3aABNAATb NOJHYHO
rméenb UM YaCTUYHBIN ywwep6, N N3MEHATL CBOM
BbI6OP, KOJIb CKOPO CTPAXOBLUUK He NPUHUMaEeT
3asABneHune abaHaoHa. Bmecte ¢ Tem, ecnm cTpaxo-
BaTesib 3aABNAET YaCTUYHbBIN yLepO, OH He MoXeT
BMOC/IeACTBUM U3IMEHUTb CBOE pelleHune, faxe
ecnun dakTnyeckne obCcToATeNbCTBa Aal0T OCHO-
BaHWA AN1A NPU3HaHMA GUKLMK NONHOW rmbenn?',

BewHblli 3¢h¢pekm 3aseneHus abaHOoHa

BelwyHbil 3¢ deKT 3anaBneHnA abaHAoHa onvcaH
B CT. 63 MIA, cornacHoO KOTOpOW, ecnu 3TO 3asB-
NeHve NMeeT CUNY, CTPAxXOBLUMK BNpaBe NPUHATb
B COOCTBEHHOCTb TO, YTO OCTaNOCh OT 3aCTPAXOBaH-
HOro MMYLLIECTBA, BKJIOUYAA BCE CBA3AHHbIE C HUM
NMYyLLIECTBEHHbIE MPABOMOUUSA, B TOM YMCie NPaBo
Ha JOXOfbl.

MpaBuno oTHOCUTENbHO NpaBa Ha foxofbl Obifio
chopmynupoBaHo B fiene Attorney General v Glen
Line Ltd, B KOTOPOM 3a CTPaxXOBLUUKOM OblIO Npu-
3HaHO NPaBO OCTaBMTb 3a COOOI BCe JOXOAbl OT pe-
anmMsaumm, HeCMOTPA Ha TO, YTO OHU NMPEBbLICUNN
pa3mep BblIMJIaYUeHHOrO CTPAXOBOro BO3MELLEHUS.
B nene Yorkshire Insurance Co v Nisbet Shipping Co
Ltd 6bIn0 OTMEYeHO, UTOo B CJTyYae OTKasa CTpaxoBa-
TesniA OT NpaBa COGCTBEHHOCTY CTPAXOBLUVIK BMPaBe,
XOTA 1 He 06513aH, NprobpecTn CoOBCTBEHHOCTb;

21 Merkin R. Op. cit. P. 508.
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€C/I1 OH 3TO JeNlaeT, K HeMy nepexomAaT Bce npu-
Hagsexallye CTpaxoBaTesiio MPaBoOMOUMA B OTHO-
LIEHWN 3TOrO UMyLLecTBa. MoXeT NoKa3aTbCA, UTo
TakMM 06pa3oM HapyLlaeTcAa KOMMNEHCALMOHHbIN
NpUHUMN cTpaxoBaHus. OgHAKO CTPaxXoBLUUK MO-
NyYyaeT He TONbKO NpaBa, HO 1 06s3aHHOCTU, CBSA-
3aHHble C NPUobpeTeHHbIM NMYLLECTBOM. B 3Tom
CMbICIie HeCeHNe BpeMeHN 1 PUCKOB COAEPKaHNS
TaKoro MMyLLecTBa MOXHO paccMaTprBaTh B Kaue-
CTBe BCTPEYHOro npegoctaBneHus (consideration)
3a JONONHNTENIbHO MOMyYEHHYH 3a CYET 3TOro MMy-
wecTtBa npubblib?.

Ct. 79 (1) MIA yka3biBaeT Ha TO, YTO NpaBoO
Ha NPUHSTUE B COOCTBEHHOCTb OCTATKOB 3acTpa-
XOBAHHOIO MMYyLEeCTBa BO3HMKaeT nocsie ocy-
LeCTBIEHNA CTPAXOBOro BO3MELLEHMA 3a NOSHYO
rméenb, TO eCTb NOC/E BbIM/aTbl BCEM CTPAXOBOW
CYyMMbl.

Korpa »e npaBo COOCTBEHHOCTU NepexoanTt
K CTPaxoBLYMKY — B MOMEHT aKLienTa 3aAaBneHns
06 abaHaoHe unM B MOMEHT BbinnaTtbl? B nuTe-
paType yKa3blBAaeTCs, YTO MOC/e akLuenTa 3anaB-
neHunsa ob abaHpoHe y cTpaxoBaTeNna BO3HUKaeT
npaBo yaeprkaHnA 3acTPaxoBaHHOIO MMYLLeCTBa
(equitable lien), a nepexon npaBa COGCTBEHHOCTU
NPOVCXOAUT MOC/Ie BbINaTbl MOMHOW CTPAXOBOW
cymmbl?3, ECnn cTpaxoBLUMK OTKJIOHAET 3aABJe-
Hue 06 abaHOHe, HUKaKMX MMYLLEeCTBEHHDbIX MPaB
Ha 3acTpaxoBaHHOE UMYLLECTBO [0 BbiMiaThbl CTpa-
XOBOTO BO3MELLEHUS Y HErO He BO3HUKaeT. OgHa-
KO, eC/n BbiMnsiaTa NOSIHOM CTPAXOBOW CYMMbI NPO-
n3BeAeHa, CTPAxXOBLLMK MOXET BOCMNOJSIb30BaTbCA
NMpPaBOM Ha MNPUHSTUE OCTAaTKOB 3aCTPaXOBAHHOTO
MMyLLECTBa B COOCTBEHHOCTb?.

Takum obpa3om, npunobpeTeHne npaea cob-
CTBEHHOCTV Ha 3aCTPaxoBaHHOE UMYLLECTBO MPO-
NCXOAUT HE aBTOMATUYECKN B CUNY CAENAHHOTO
CTpaxoBaTesieM 3asaB/ieHnsA 06 abaHOOHE, a TONIbKO
nocsie akuenTa 3TOro 3asaBfeHus. pyrnmm cnosa-
MM, Y CTPaxoBLLMKa eCTb Bbl6Op: COrnacuTbca npu-
o6pecTy NpaBo COGCTBEHHOCTU U TakKM 06pa3om
obecneunTb PUANYECKNI COCTaB, HEOOXOANMbII
ANA ero nepexopna, Wiy 0TKa3aTbCA U TEM CaMbIM
NULWINTL 3aaBfieHre 06 abaHaoHe NoTeHUManbHO
npuUcyLLero emy BelHoOro apdekTa.

MonHbIN pPMANYECKUIA COCTaB AfA Nepexoda
npasa cOOCTBEHHOCTY B C1y abaHAOHa BKIIOYaET:
(1) poroBop MopcKoro cTpaxoBaHus; (2) HacTynne-

22 Hodges S. Op. cit. P. 9.
2 Merkin R. Op. cit. P. 523.
2 |bid.P. 527.
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HUe yC/IoBUI sl NpUMeHeHUs GUKLMM NOMHON
rmbenu; (3) 3aABneHve abaHgoHa CTpaxoBaTenem;
(4) npuHATME abaHZOHa CTPAXOBLUMKOM U/UnK COo-
rnacvie Ha NpPUHATUE B COBCTBEHHOCTb 3aCTPaxo-
BAHHOIO VMMYyLLECTBa, KOTOPOE MPU3HAHO MOJHO-
CTbto Norm6wmm; (5) BbINNATy NOMHOW CTPAaxXOBOM
cymmbl. MNpu 3ToM NpaBo cO6CTBEHHOCTU Nepexo-
IVT K CTPaxXOBLUMKY C PETPOAKTMBHbIM 3bPeKToM,
C MOMEHTa HaCTyMNJIeHNA CTPaxoBOro ciny4an®.

YTo npouncxoanT, ecnm CTpaxoBLMK He Npu-
HUMaeT abaHOOH 1 TeM He MeHee BbinjaynBaeT
NMONHY CTPAaxoBYK CYMMYy 3a mocTpajaBliee
3acTpaxoBaHHoe nmylectso? CylecTsyeT Tpu
BO3MOXHbIX BapmMaHTa OTBEeTa Ha 3TOT BOMNPOC:
(1) npaBo co6CTBEHHOCTU aBTOMATUYECKN Mepe-
XOAUT K CTPAxXOBLLYMKY NOCJie BbiNiaTbl CTPaXoBO-
ro Bo3melleHus; (2) abaHOOHUPOBaAHHOE UMYLLe-
CTBO CTaHOBUTCA becxo3arHou Bewbto (res nullis);
(3) NnpaBO COBCTBEHHOCTM OCTAETCA y CTpaxoBaTe-
nsA. MepBble ABa NoAxofa He NOAYYMAN LNPOKON
NOAAEePKKM B aHIMIMINCKOM MpaBe. Takmm obpazom,
obLwenpusHaHHbIM ABNAETCA NoAxod, COrnacHo
KoTopoMmy 3asBneHue abaHOoHa He BieYeT npe-
KpalweHus npaB 1 06s3aHHOCTEN COOCTBEHHMU-
Ka-CTpaxoBaTesisi B OTHOLUEHMM 3aCTPaxOBaHHO-
ro umyLlecTBa Ao NpruobpeTeHNa CTPaXOBLLNKOM
npaBa cO6CTBEHHOCTN?,

lMpo6nemvl, ceA3aHHbIE C 8eUWHbIM
delicmeuem 3asa8/1eHUd dbaHOOHa

[1BONHOWN — 06A3aTeNbCTBEHHbIN U BELHbIN —
3¢ deKT 3aaBneHNs abaHOooHa CBsi3aH ¢ NpobieMon
yaBOeHMA Bonu. ToT ¢akT, Uto B AHIIUM Teopua
CAEeNOoK OTCYTCTBYET, He O3HayaeT, YTo npobnema
€NHCTBA BONEN3bABNEHNA He 3HAKOMA aHTWIA-
ckomy npaBy. HanpoTus, Ha nprmMepe 3aaBieHus
abaH0oHa XOPOLO BUAHbI TE CJIOKHOCTH, KOTOpble
NOPOXKAAOTCA MOMbITKAMW YABOEHWNSA LI€NTN OJHOMO
NencTBus.

C TOUKM 3peHuns 3aaBneHns abaHgoHa CTpaxo-
BaTeNeM, Kak Oblflo OTMEUYEHO BbILLE, NPOobNemMa ya-
BOEHWA Liefv He BO3HUKAET — 3aABSIeHNe abaHAoHa
MMeeT eAUHCTBEHHYIO Liefib, COCTOALLYIO B MOfyye-
HUW NONHOW CTPaxoBour cymmbl. [1pn 3Tom nepexoq
npaBa COOCTBEHHOCTY HA 3aCTPAXOBAHHOE UMYyLLe-
CTBO K CTPAxOBLLYMKY COBEPLLAETCA MOMMMO BOSN
CTpaxoBaTena B CUJly AeNCTBUA NpaBonopsagKa.
3710 HabnlogeHre coobpasyeTca C MbIC/IbIO O TOM,

% lbid. P.526.
% ToppobHee cm. Hodges S. Op. cit. P. 10-11.



YTO NPaBO COHCTBEHHOCTU BO3HMKAET He Mo BOje
obnagaTens npaea, a NoCPeACTBOM Gornee CIOXKHOW
CUCTEMbI ABNIEHUIAY .

Cutyauma obCcTonT CIOXKHee, ecv B3MAHYTb
Ha Hee C TOYKM 3peHuna CTpaxoBLwuKka. B aHrnnm-
CKOM MpaBe OTCYTCTBYET ONpefeNieHHOCTb B OT-
HoLLeHUN Bomnpoca o ToM, byZeT N NpuHATHE 3a-
ABNeHnA 06 abaHAoOHe OAHOBPEMEHHO O3HavaTb
cornacme Ha NpPUHATUE B COOCTBEHHOCTb OCTaT-
KOB 3acTpaxoBaHHOro umyuiectsa®. MNpepcras-
NAeTCA, YTO OTBET Ha 3TOT BONPOC JOMKeH ObITb
oTpuLaTeNibHbIM, MOCKONbKY CTPAXOBLLMK MOXET
6bITb COrNaceH Npr3HaTb NOJIHYIO rMbenb, HO Npu
3TOM He »eJNlaTb Nnepexofa npaBa COOCTBEHHOCTY
Ha oCTaTKM 3Toro nmyulectsa®’. Korga npaso npu-
nucbiBaeT OAHOMY AeNCTBUIO (B JaHHOM Cllyyae
NPUHATUIO 3aABNeHnA 06 abaHOHe) cpa3y ABe
Lienn, OHO TeM CaMbiM BOODGLLE NNLLAET CTPaxXOB-
LMKa BO3MOXHOCTU AeNCTBOBaTb TakK, YToObl fo-
CTWNYb MX. B uTOore oH BbIHYXA€eH BbIGUPaATh MeHb-
Lee 13 3071 U OTKA3biBaTb B MPUHATM abaHAOHa,
HEeCMOTpPA Ha TO, YTO 3TO UAET BPA3PE3 C Er0 BOSEN
Ha OCyLeCTBNEHNE BbINaTbl B CBA3M C NMOHOW -
6enbto. [lonoNHUTENbHbIM NOATBEPXKAEHEM Ab-
CYPAHOCTU UAewn CyLeCcTBOBAaHNA ABONHOM Lenu
aKuenTa abaHOoHa ABNSAETCA TOT GAKT, UTo Npu Ha-
cTynneHnn GpakTmyeckom nosHom rmbenu, Korga
3asABfieHNe abaHoHa He TpebyeTcs, CTPaxoBLUKK,
BbIMATMBLUMIA MOHYIO0 CTPAXOBYO CYMMY, BNpaBe
BbIOMPATb, MPUHATD /M OCTaTKM 3aCTPaXxOBaHHOIO
MMyLLecTBa B COOCTBEHHOCTb UW HET. OTO ABHO
CBUAETENbCTBYET O TOM, UTO NPUHATME abaHOOoHN-
POBAHHOIO VMyLLEeCTBa B COOCTBEHHOCTb TpebyeT

2 VIpoHUA CUTyaLUn B TOM, YTO JaxKe eCSIN Kako-TO MMeto-

LKA BONEBOE copeprKaHne GpakT (MPUMEHNUTENBHO K pac-
CMaTpriBaemMol Teme 3TO 3asBNieHne abaHAoHA) 1 BbIOpaH
CTOpOHaMy Kak $aKT, 0603HavaoWmii BOSHNKHOBEHME
CO6CTBEHHOCTH, CaM Mo cebe OH He ABNAETCA BOJIEN3b-
AIBNIeHVEM Ha nepeaavy COOCTBEHHOCTU XOTs Obl MOTOMY,
YTO BOJIA NepeAatoLLero Npaso (MpPexXHero CO6CTBEHHKA)
B HEM MOXET 1 He y4YacTBOBaTb, a €C/IN 1 YYacTBYyeT, TO Ha-
npasJieHa Ha Apyryto Lenb (B AaHHOM Cllyyae — nonyyeHune
BbIMJIaTbhl BCEM CTPAXOBOW CyMMbl), NoapobHee cm. Cki108-
ckuli K.M. Co6CTBEHHOCTb B rpaXAaHCKOM Npase. 5-e 13f.,
nepepab. M., 2010. C. 300.

28 B pene Dornoch Ltd. v Westminster International BV (No. 2)
[2009] aToT BONpOC 6biN OCTaBNEH 6e3 0TBETa, cM. Merkin R.
Op. cit. P. 527.

2 Tlpu 3TOM aHINIACKOe NPaBo MPU3HAET, YTo Lenb Cylle-
CTBOBaHUA NHCTUTYTa abaHAOHa B MOPCKOM CTPAXOBaHMK,
cocToALasn B obecneyeHnyi KOMNeHcaUyioHHO NPYPoAbI
CTpaxoBaHWiA, He AAET HUKaKNX OCHOBAHUIA K TOMY, UTOObI
NpaBonopsAoK 06A3biBan CTPAxoBLyMKa NPUHATb 3asB-
neHune 06 abaHJoHe UNK NpefycMmaTpriBan nepexon npa-
Ba COGCTBEHHOCTVI MOMMUMO Er0 BOJIN.

I1l. CTATbU

CaMOCTOATESIbHOrO BOJIEN3bABNEHNA, OTAESIbHOTO
OT NPUHATKA 3asABIeHNA 06 abaHaoHe.

BewHbin 3pPpeKT abaHaoHa
B POCCUINCKOM npaBe

CoomHoweHue sewjHo20 3¢h¢pekma
abaHOoOHA C MEXAHU3MOM
B803HUKHOBEHUSA npasa cobcmeeHHOCMU,
npedycmompeHHbimM K PO

Poccuriickomy MOpPCKOMY CTpPaxoBaHUIO TaKKe
N3BecTeH MHCTUTYT abaHdoHa. OH NpegycMoTpeH
CT. 278 KTM P®. B poccuiickom npaBe TepMUH
«abaHOOH» MMeeT OfHO eAUHCTBEHHOE 3HaYeHue —
OTKa3 CTpaxoBaTensa OT CBOMX MpaB Ha 3acTpaxo-
BaHHOE VMYLLIECTBO, 3asABJ/IEHHbIN CTPAXOBLUUKY.
'K PO TepMUHOM «abaHOOH» He OnepupyerT.

KTM P®, B otnnuum ot MIA, npegycmaTpumBaer,
UTO CTPaxoBaTeNb, XeNnaLwuii MONYUYNTb BCIO CTPa-
XOBYIO CyMMYy, 06513aH 3aABNATb abaHAOH U B C1y-
yae ¢akTuueckor nonHon rmbenn’. OcTtanbHble
yCNoBMs, JatoLire CTpaxoBaTenio OCHOBaHwMe npe-
TeHAO0BAaTb Ha BbIMAaTy NOSIHOW CTPAaXOBOW CyMMbl,
B LIe/IOM CXOXMW C YCJIOBUAMU NPU3HAHMA GUKLK
nonHou rnbenu B AHrnuun. Cpeamn 3Tnx ycnoBun
yKa3blBaeTcA 1 NosiHaA KOHCTPYKTMBHaA rmbenb
CyOHa, Noj KOTOpoW nogpasymeBaeTca SKOHOMU-
yecKan HeLlenecoobpasHOCTb BOCCTAHOBNEHWA UK
peMOoHTa CyiHa U KOTOpYyto, 6€3yCNOBHO, HY»KHO
oTAMYaThb OT KoHUenuun GukLumn nonHom rubenn
B aHIMIMCKOM MNpaBe.

B KTM PO yka3aHo, 4To ecnu cTpaxoBaTenb 060-
CHOBaHHO 3aABnAeT abaHAOH (1 NPV YCNOBUM CTPa-
XOBaHUA Ha MOJIHYIO CTOMMOCTb), K CTPaXOBLYNKY
nepexoaAT «BCe NpaBa Ha 3acTPaxoBaHHOE MMyLLe-
CTBO», MOA KOTOPbIMU, BUANMO, MOHMMAETCA MPaBo
cobctBeHHOCTU®'. [pK 5TOM 1 AOKTPUHA, 1 Cyaeo-
HaA NpaKTuKa nocnefoBaTeNbHO NpMAePXKMNBaOTCA
TOUKM 3pEHNA, UTO JaHHOE MONOXKeHVe O3HaYaeT

30 OpgHaKo Ha NpakTuKe 3TO OT/INYMEe He MMEeeT 6OMbLIOro
3HaueHus, NOCKONbKY 1 B AHIMM abaHOOH 06bIYHO 3a-
ABNAETCA B CNly4yasix, OXBaTblBaeMblX MOHATMEM daKTUYe-
CKOV1 MOMHOW rnbenu, 4tobbl o6ecneunTb NPaBo 3aAaBUTb
MOMHYto rMbenb Ha OCHOBaHUM GUKLUK, €CNN MO KaKon-
TO NMpurYMHe JoKa3aTb GaKTUUeCKylo MoJiHy rubenb
He ygacTtcs, cm. Merkin R. Op. cit. P. 488.

3 Mpobnema npepgycmoTpeHHOro a63. 2 n. 1 c1. 278 KTM
nepexopa «npaea Ha AOJ0 3aCTPAXOBAHHOIO MMyLle-
CTBa NPOMNOPLMOHANIBHO OTHOLLEHNWIO CTPAaXOBOM CyMMbl
K CTPaxXoBOW CTOMMOCTU» B CJTyYae CTPAaxoBaHWs nmyLLe-
CTBa He B MOJIHOI CTOUMOCTM He ABNAETCA NPeJMeTOM Ha-
CTOALLEro NCCNefoBaHus.

33



MOPCKOE NMPABO | MARITIME LAW | 2 « 2022

nepexof npaBa CO6CTBEHHOCTM Ha 3aCTPaxoOBaH-
HOE UMYLLECTBO K CTPAXOBLUMKY B CUITY 3aABJIEHUS
06 abaHoOHe 1 B MOMEHT 3TOro 3asBNeHnnA>2,

B KauecTBe 060CHOBaHNA MeXaH3Ma Nepexoaa
npaBa COGCTBEHHOCTU NPUBOANTCA AOBOA O TOM,
YTO B CMJTy 3aKOHa abaHAOH ABNAETCA HEOTbeMIle-
MbIM 3JIEMEHTOM JOFOBOPA CTPaxoBaHUA*, nosTo-
My CTPaxXOBLUUK, 3aK/toYas JOroBOp CTPaxoBaHms,
3apaHee BblpakaeT CBOe Corflacue Ha NpuHATre
abaHAOHUPOBAHHOIO UMYLLIECTBA B COOCTBEHHOCTb
Ha cflyyali, eCnm CcTpaxoBaTesb 3aaBUT abaHAoH (3a-
ABrieHNe 06 abaHAoOHe, TaKUM 06pa3oM, paccmaTpu-
BaeTCA Kak GaKT, C KOTOPbIM CTOPOHbI CBA3bIBAIOT
nepexop npaBa cob6cTBeHHOCTU). OfHaKO B cuny
n. 2 ct. 218 'K PO aBTOMaTMyeCKNin Nepexo npasa
CcoOCTBEHHOCTH, He TPebyioLMIA AOMNOIHUTENBHOMO
BOJIEV3bSBNIEHUNA, BO3MOXEH TOJIbKO HAa OCHOBE
COeNnKn 06 oTUyKAEHUM, HanpyMep, Kyran-npo-
Jaxkun**, [loroBop CTpaxoBaHMA, HECMOTPA Ha ONu-
CaHHYI0 BbILLIE NCTOPUIO CBOETO NMPOUCXOXKAEHUS,
He ABNAETCA CAENKON 06 OTUY>KAEHMM, TaK KaK ero
Liesiblo ABNAETCA He nepefaya BeLWm B COOCTBEH-
HOCTb, @ Nepefaya prcka cyyamHom rmbenn nnm
NnoBpeXAeHWA 3TON BeLu.

Ewe oamH nogxoa COCTOUT B TOM, YTO «UHOMN
COeNKon 06 oTUyKAEHMM NMYLLECTBA», HA OCHO-
BaHMM KOTOPOW NPaBO COOCTBEHHOCTN NEPEXOAUT
K CTPaxoBLLMKY, ABNAETCA COOCTBEHHO 3asABNeHNe
abaHzoHa*. OgHaKo 3T foNyLLEHME BXOAWT B NPO-
TmuBopeuue c n. 2 ct. 1 'K PO, cornacHo Kotopomy
nprobpeTeHne NpaBa BO3MOXKHO TONIbKO CBOEW
BOJIEN N B CBOEM UHTepece. 3anaBfieHne 06 abaH-
LLOHe — OHOCTOPOHHAA cllefika CTpaxoBaTess,
He yuyuTbiBatolaa BOMO CTpaxoBluka. Cnego-
BaTeSIbHO, OHA He MOXET OblTb OCHOBaHMEM AN
nprobpeTeHns CTPAXOBLUNKOM NpaBa COOCTBEH-
HOCTM Ha OCTaTKW 3aCTPaXOBAHHOMO MMYLLECTBA.

32 3ybapesa B.J1. Mepexon npaB 1 06s3aHHOCTeN Npu abaH-
foHe no npasy Poccun n AHrnm // BeCTHUK SKOHOMMUYe-
ckoro npasocyausa P®. 2019 N2 12. C. 116-146.

33 Apxunoga A.l. Tpu KnTa MOPCKOro npasa: abaHfoH, obLuan
aBapus, 3arpasHeHne mops HedTblo // Nlekuna B KOpugu-
yeckoM nHctuTyTe. M-Jloroc ot 15.04.2021.

3 B cuny goroBopHoi Gopmbl Liefbio Kynian-npofaxu ses-
eTcA nepepava ToBapa B COOCTBEHHOCTb MOKYyMaTesis, co-
OTBETCTBEHHO, 3aK/ouas [OroBop, NpofAasel BblpaXkaeT
CBOIO BOJIIO Ha OTUY>KAEHWeE, a NMOKynaTeslb — Ha NPUHATHE
MMyLLeCcTBa B COOCTBEHHOCTb. BToporo BonensbasneHus
He TpebyeTcs, [OCTAaTOYHO HACTYNNIeHVA OnpeaesieHHOro
daKTa, HanpumMep, Nepefayn Bely, KOTOPbIV 3aBepWwnT
IopPUANYECKNIA COCTAB 1 06eCneunT nepexoq npasa coo-
cTBeHHOCTU. Cm. Cknosckuli K.M. Ykas. cou. C. 298-299.

% 3ybapesa B.J1. Ykas. cou.
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Kpome Toro, cornacHo n. 1 c1. 223 TK PO npaBo
COOCTBEHHOCTU Yy NpuobpeTatens ABVXKMMON
BeLLM BO3HMKaeT C MOMEeHTa nepegayn, eCiv MHoe
He NpefyCcMOTPEHO 3aKOHOM MK JoroBopom. lNo-
ckonbky KTM PO npamo He npelyCMOTPEHO 1MHOoe
1 3asBNeHne abaHAoOHa SIBNIAETCA He JOFOBOPOM,
a OHOCTOPOHHEW CAENKOW, Nepefaya okasblBaeTca
06s3aTeNnbHbIM YC/IOBMEM Nepexofa npasa cob-
cTBeHHOoCTL3®. CriefoBaTesibHO, OJIHOTO 3aABEHNS
06 abaHOOHE HeJoOCTaTOUHO.

HakoHeu, B cuny n. 3 ¢cT. 218 K PO nuuo moxeT
npruobpectn NpaBo CO6GCTBEHHOCTN Ha UMYyLLe-
CTBO, OT KOTOPOro COOCTBEHHVIK OTKa3asncs, TONIbKO
B CJTyYanx 1 B NOpAQKe, NpeaycMoTpeHHbIx MK PO.
AbaH[OH Kak cnocob npuobpeTeHna npasBa cob-
CTBEHHOCTU He NpefyCcMOTPEH HY obLLe YacTbio,
HY NONOXeHMAMMN 06 OTAENbHbIX BAAaX JOrOBOPOB
'K PO. JONOAHNTENBHO HY»KHO OTMETUTb, UTO BCE
npepycmoTpeHHble 'K PO ocHoBaHMA nprobpeTe-
HUA NpaBa COOGCTBEHHOCTY HA MMYLLIECTBO, OT KO-
TOpOro cob6CcTBEHHMK OTKa3asnca, npeanonaraioT
BOJIEV3bABNEHNE NINLA HA MPUHATUE BELU B COO-
CTBEHHOCTb.

Takum 06pa3om, 3asABnieHre abaH0Ha OKa3blBa-
€TCA He BCTPOEHO B TOT MEXaHV3M BO3HVMKHOBEHMSA
npaBa cOOCTBEHHOCTU, KOTOPbIN NMpeayCcMOTPEH
'K PO. Poccuiickoe rpaxaaHcKoe npaBo NPUHATO
OTHOCUTb K KOHTUHEHTANIbHOW CeMbe, B paMKax Ko-
TOPOI CyLLeCTBYIOT NPaBONOPAAKY, oMyCKaoLwye
BO3MOXXHOCTb MepeHeceHNs NpaBa COOCTBEHHO-
CTV NCKINIOYNTESNTbHO MO BOJEe YY4aCTHUKOB obopoTa
(NPUHLMN NPOCTOrO COrnalleHns), U NPaBONOPAAKN,
B KOTOPbIX OAHON BOSIM HEAOCTAaTOYHO, HeObXoM-
MO BbINOJIHEHME CJIOKHOTO IOPUANYECKOTO COCTaBa,
KOTOpbI, MOMUMO CAENKN 06 OTuyXaeHum (OgHO-
CTOPOHHEWN NN OBYCTOPOHHEN), BKIKOYaET elle
KaK MVHVMYM OZHO AeNCTBUe, 06bIYHO nepepavy
BeLLM, KOTOPOE MOXET PacLEeHNBATbCA Kak CaMo-
cToATeNbHaA pacnopAanUTeNbHasa caenka (MpuHUMn
pa3beauHeHns) MO0 Kak AencTBMe No UCNOosHe-
HUIO OTUy>KAaTeNbHOW caenkn®. B cuny n. 2 cT. 218

36 BmecTe C TeM, KOrfa peyb UAET 0 GaKTUUECKO NOHON M-
6enu, nepeaaya HEBO3MOXKHA B CUTy OTCYTCTBUA BELLM, KO-
TOPYI0 MOXHO 6b1s10 bl Nepepathb. Mepeaaya 3aToHyBLIErO
UK NponageLero 6e3 BeCTM UMyLLEeCTBA TakXKe NpeacTas-
NAETCA 3aTPyAHMTENBbHON. HO Aaxe ecnv oCTaTKy 3acTpa-
XOBaHHOTO MMYLLECTBA NPEACTaBAAT COO0I UMEIOLLYHCS
B HA/IMUMM BELLb U MOTYT GbITb NepefaHbl, Nepeaaya npe-
CTaBnsieT cobo ob6oAHOe AENCTBUE, @ 3HAUUT CTPAXOB-
LMK MOET YKJTIOHATbCA OT MPUEMKI 1 TEM CaMbIM NpensT-
CTBOBATb Nnepexofy npasa CO6CTBEHHOCTW.

3 ToppobHee 0 Mopenax nepexofa npaBa CO6CTBEHHOCTY
cM. Bake A. MprobpeTeHre npaBa cO6CTBEHHOCTN MOKY-



nn.1cr.223 K PO poccninckoe rpaxaaHCcKoe npaBo
npeanonaraeT, uTo Ass Nepexopa npaea CoOOCTBEH-
HOCTV Heob6XoMMO, BO-NEPBbIX, COrfaLleHne cTo-
pOH 06 OTuUyX[eHNM Belln, a BO-BTOPbIX, Nepedaya
BELLY UM VHOE JENCTBUE UMK CODObITUE, Ha KOTOpoe
YKaXyT CTOPOHbI COrflaLleHus.

MNpenycmoTpeHHaa POCCUNCKMM 3aKOHOM MO-
[enb rnepeHoca npaBa CO6GCTBEHHOCTU, C OAHON
CTOPOHbI, He foMyCKaeT BO3HUKHOBEHUA y CTpa-
XOBLYMKA NpaBa cO6CTBEHHOCTM Ha abaHAOHM-
pOBaHHOE MMYLLEeCTBO Ha OCHOBaHWN [OrOBOPa
CTpPaxoBaHMA, MOCKOJNIbKY OH He ABNAETCA corna-
weHmem 06 otuykaeHnn. COOTBETCTBEHHO, 3asB-
neHvie abaHAoOHa KaK AeNCTBUE, anbTePHATUBHOE
nepepaye BeLyM, He MOXeT BfieYb nepexop rnpasa
CcOOCTBEHHOCTU, TaK KaK B OTCYTCTBME COrnalleHms
06 oTuyxaeHUn npegycmoTpeHHbIn K PO opuan-
YeCKUI COCTaB OKa3blBaeTCA HE BbIMOJIHEH.

C Opyrow cTopoHbl, 3asABNeHne abaHAoHa Kak
OQHOCTOPOHHAA cAenka 06 oTuyXAeHUN nmyLle-
CTBa TAaKXXe He MOXeT ABNATbCA OCHOBaHMEM A1
nepexopna npaea cobcTBEHHOCTU. Bo-nepBbIx, poc-
CUINCKOe NPaBo He JonycKaeT nepexof npasa cob-
CTBEHHOCTU UCKIOYMTENIbHO MO BOJIe YYaCTHMKOB
060poTa, TpebyeTca AONONHUTENbHBIA NIEMEHT
cocTaBa (MO yMONUYaHUIO UM ABNAETCA Nepepa-
ya Belyy). Kak 6b110 ONMCaHO Bbllle, B MOPCKOM
CTpaxoBaHMM Nepefaya oCcTaTKoB NormbLiero unu
NMOBPEXKAEHHOrO CyAHa B GONbLIMHCTBE CyYa-
€B HEBO3MOXHQ, a C/lejoBaTe/IbHO, HEBO3MOXEH
1 nepexop npaBa COOGCTBEHHOCTM HAa OCHOBaHUM
3aABneHna abaHaoHa. Bo-BTopbIX, NprnobpeTteHne
npaBa cO6CTBEHHOCTM HA UMYLLECTBO, OT KOTOPO-
ro coOCTBEHHUK OTKa3asCsA, AOMYCKAETCA TONIbKO
B CJlyyasx, NpAmMo npegycmoTpeHHbix K PO, v npu
HannuMK1 BOAM LA Ha NPOBpPETEHNE TaKoro NMY-
LiecTBa B COOCTBEHHOCTb. [1OCKONbKY [pakaaHCKMM
KoZeKC He YNOMMHAET 3asABfieHne abaHaoHa, nepe-
Xop npaBa cobCTBEHHOCTM Ha OCTaTKWU Cy[Ha, Tem
6onee B OTCYTCTBME BOSIM CTPAXOBLYMKA Ha NPUob-
peTeHmne 3TUX OCTAaTKOB B COOCTBEHHOCTb, C TOUKM
3peHuna MK PO HeBO3MOXKeH.

[aHHble paccy>kaeHna NpUBOZAT K BbIBOAY O TOM,
UTO C TOUKM 3PEHNA NONOXeHNN [pakgaHCKOro

narteniem B CMJly MPOCTOrO COrNaLLIeHNA VAN NNLWb BCAeq-
cTBre nepegaum Bewm? O pacxoXKaeHnn peuenumm n ero
BO3MOXKHOM NpeoponeHnn // usnnuncrtmnyeckue nccnepo-
BaHWA. Bbinyck nepsblii: COOPHMK HayUHbIX TPYAOB NaMATH
npodeccopa UN.B. Degoposa. M.: CratyT, 2004. C. 133-147;
E2opos A.B. PacnopaguTenbHble cAeNKN: BbINTW N3 CyMpa-
Ka // BeCcTHMK rpaxkgaHckoro npasa, 2019. N 6; Ckso6-
ckuti K.M. Ykas. cou. C. 378-425.

I1l. CTATbU

Kogekca 1 JOMUHUPYIOLLNX B POCCUNCKON MPaBo-
BOW HayKe B3rNAQ0B Ha OTEUYECTBEHHYIO MoAeNb
BO3HMKHOBEHUA NpaBa COOCTBEHHOCTU Nepexon
K CTPaxoBLLMKY NpaBa cOOCTBEHHOCT HA OCHOBa-
HWWM 3aABNeHNA abaHJOHa HEBO3MOXEH He3aBu-
CMIMO OT TOrO, CYMTAEM Mbl 3asB/iIeHMe abaHdoHa
CaMOCTOATENIbHOW CAENKOWN Unn 3neMeHToM Gonee
CJIOXKHOTO opUAnYecKoro coctasa. [MocKonbKy, Kak
NpencTaBNAeTcs, B OTHOLIEHNM Bonpoca 06 0CHOBa-
HUSIX BO3HWKHOBEHUS npaBa cobctBeHHOCTU K PO
ob6nagaet 6e3yc/IOBHbIM MPUOPUTETOM HaZ HOpPMa-
MW CreLMasbHbIX 3aKOHOB, PEryNpYLLX MOPCKOe
CTPaxoBaHWe, TO CYLLECTBOBAHME BELLHOTO dddeKTa
abaHa0Ha B MOPCKOM CTPAxXoBaHUM (1 B UHbIX BUAAX
CTpaxoBaHWs) OKa3blBAETCA MOA BOMPOCOM.

Momenm nepexoda npasa cobcmeeHHocmu
Ha abaHOOHUPOBAHHOE UMYUW,eCcmao

B oTnnumve oT aHMNINCKOro npaga, CornacHo
KOTOPOMY nepexof npaBa COOCTBEHHOCTY K CTpa-
XOBLUUKY MPOUCXOAUT TOJNIbKO MOCJEe BbIMaaTbl
MOJTHOM CTPaxOBOW CYMMbl, HO C PETPOAKTNBHbIM
abpeKTOM, TO eCTb NPaBO COOCTBEHHOCTM Ha CYHO
CUMTAETCA BO3HUKLUUM Y CTPAXOBLLMKA C MOMEHTA
HaCTyMNJIEHNA CTPAXOBOro C/lyyas, B POCCUNCKON
cynebHOM NpakTMKe YCTaHOBMACA NOAXOL, CO-
rMacHO KOTOPOMY rNepexof npaBa CO6CTBEHHOCTH
Ha 3aCTPaxoBaHHOE UMYLLECTBO MPOUNCXOAUT He-
nocpeacTBEHHO B MOMEHT 3asBJieHNA abaHAoHa®,

BmecTe ¢ TeM MOpCKMe cyAa OTHeCEeHb! K HefiBY-
Xnmbim Bewam (cT. 130 'K POD), B cuny yero npaso
CO6CTBEHHOCTU U ApYrvie BelyHble NpaBa Ha HUX
nopgsiexaT rocyaapcTBeHHON pernctpauum (n. 1
cT. 131 TK P®). HecmoTps Ha To, UTo cneyunanbHble
nonoxeHuna KTM PO o pernctpaunm Cygos 1 npas
Ha HMX CKOopee npeanosiaralnT NpaBonoaTBEPX-
JaloLWui, HEeXeNn NpaBoyCcTaHABNBAOLWMWIA, Xa-
pakTep Takon pernctpauumm (n. 3 ct. 33 KTM PO )*,
cynebHasa npakTrKa UCXOQUT U3 TOTO, YTO 3aTOHYB-
Luee CYAHO yTPaunBaeT CBOW CTAaTyC HEABUXUMOTO
UMYLLECTBA N MOXKET CUMTATbCA ABVKMMbIM VIMYLLE-
CTBOM JILLb C MOMEHTaA ero NCKIIoYeHNA N3 COOoT-
BeTCTBYloLLero peectpa cynos*. Takum obpasom,

3 3ybapesa B.J1. YKka3. cou.

3% B oTnnume oT o6Lwero npaBunia, cogeprkalleroca B . 2
cT. 8.1 TK PO 1 npegycmatpuBatoLLero npaBoycTaHaBIu-
BalOLMI XapaKTep rocyfapCcTBEHHON perncrpayunu.

4 Cm., Hanpumep, MocTtaHosneHne ®AC [JanbHeBOCTOYHOTO
oKkpyra ot 05.06.2012 N2 ®03-1903/2012 no geny N2 A59-
3613/2011, B KOTOPOM yKa3aHO, YTO XapaKTepucTrKa Cya-
Ha KaK KOHCTPYKTVMBHO NOrmbLiero npyMeHseTcs 3akoHO-

35



MOPCKOE NMPABO | MARITIME LAW | 2 « 2022

aBTOMaTUYECKNI Nepexos npaBa COOCTBEHHOCTY
Ha OCTaTKM 3aCTPaxOBaHHOIO MMYLLECTBA Ha OC-
HOBaHWUW 3asABNeHNA abaHAOHa MOXET MPOV30MNTK
TOJIbKO B TOM CJlyyae, ecJi Ha 3TOT MOMEHT cyf-
HO yXe NCKoYeHo 13 peectpa*’. B npotueHOM
Cnyyae TpebyeTca pernctpauus nepexona npasa
cobCTBEHHOCTU B peecTpe, KoTopas npeanonaraeT
cornacvie CTpaxoBLUMKa, a Npu ero oTCyTCTBUN — 3a-
ABMEHME UCKA O FOCyAapCTBEHHOW pernctTpaumnm
nepexofa npaBa COGCTBEHHOCTM.

MomeHTanbHoe fencTBre 3aaBneHna abaHgo-
Ha npepnonaraet ero 6e30T3bIBHOCTb. [To3TOMY
ecnu B AHMNK 3asABeHre abaHoHa MOXET ObITb
AHHYNMPOBAHO CTPAaXOBaTENEM B JIIOOON MOMEHT
[0 ero akuenTa CTpaxoBLuKom, To B Poccnun 310
HEeBO3MOXHO, TaK KaK NpaBo cOOCTBEHHOCTM cUn-
TaeTcA nepelleswyM B MOMEHT 3asBfieHnsa abaH-
JOHa.

B otnunume ot AHrnunm, 8 Poccum otcyTcTByeT no-
HATUE KpUCTannm3aunm GUKLMM NosHOM rmbenn
1, TaKUM 06pa3om, He onpepesieH TOT MOMEHT, C KO-
TOPOro U3MeHeHMe paKTNUECKNX OOCTOATENbCTB
nepecrtaeT BNNATb Ha B3aMMOOTHOLLEHMNA CTpa-
XOBLMKa 1 cTpaxoBaTtens. bonee Toro, ecnu cyga-
HO OKaeTcA HemormbLwmnm, CTPaxoBLLUK BNpaBe
TpeboBaTb OT CTPAxoBaTess OCTaBUTb UMYLLECTBO
3a cobor*?. 3Ta HOpMa gonyckaeT ABOAKOe TOJ-
koBaHue. C OfHOM CTOPOHbI, MOXHO NpPeanono-
XWTb, YTO 3aABSIeHNe abaHAOHA — 3TO cAefiKa nop
OTMEHUTENbHBIM YC/TOB/EM, B KAUECTBE KOTOPOIO
BbICTYNaeT OfHOCTOPOHHee 3anaBNeHne CTPaxoB-
WKKa o6 aHHyNMpoBaHUN abaHAOHA, KOTOPOe TOT
BMpaBe cAenaTb, ECAIN CYAHO OKAaXKEeTCA Henormo-
WM. B Takom crlyyae okasblBaeTCA, YTO NPaBo
COBCTBEHHOCTN Ha 3aCTpaxoBaHHOE NMYLLECTBO
HUKY[a He nepexoanno, a Tak U NpuHaaexano
cTpaxoatento. C Apyron CTOPOHbI, BO3MOHO TOJI-
KOBaHMe, NPpU KOTOPOM NpPaBoO COOCTBEHHOCTU MO-

fatenem K CygHy, ABNAOWEMYCA HEABUXKMMbIM UMYLLe-
CTBOM B cOOTBeTCTBUM C 4. 1 cT. 130 'K PO: «...MmopcKoe
CY[HO ... U3 peecTpa CyJoB MHOCTPAHHOIo rocyfapcTsa
He UCKITIYEHO, CriefoBaTeslbHO, OCHOBaHWA CYMTaTh CNop-
HOe CyZHO YTPATUBLUUM CTaTyC HEABMXXMMOTO NMYLLECTBa
B noHMMaHuu ctatbm 130 K PO oTcyTcTBYIOT.

41 CornacHo c1. 47 KTM PO (B HOBOW pefaKLuuin) NCKITOUEHMIO
13 peecTpa NoanexuT B TOM Yncie CyaHo, norubiuee unm
nponasLluee 6e3 BeCTW, KOHCTPYKTUBHO norubluee, sBns-
loLeecs 3aTOHYBLUUM NMYLLECTBOM.

42 (1. 280 KTM PO npepycmaTpurBaert, 4To B ciyyae, eciu
Mo MoJslyYeHn CTPAXOBOro BO3MELLEHNS CYyAHO OKaXeT-
CA HenormoLWNM, CTPaXoBLLMK MOXeT TpeboBaTb, YTOObI
CTpaxoBaTeslb OCTaBU/ 33 COGON MYLLECTBO 11 BO3BPATUI
CTpaxoBOe BO3MELLEHVE 3a BbIYETOM TOW YacTu, KOTopas
COOTBETCTBYET NPUUYMHEHHOMY EMY peanibHOMy yLiep6y.
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cne 3aABneHns abaHgoHa NePeXoanT K CTPaxXOBLLV-
Ky, @ mocnie aHHynMpoBaHuA abaHaoHa — 06paTHO
K cTpaxoBaTenio®. MNpeacTtaBnaetca, uto oba 3Tn
NoAxoAa HeyLoBeTBOPUTENbHDI, TaK Kak CO34atoT
NpPaBOBYIO HEOMNPeAeIeHHOCTb B OTHOLLEHMWM TOTO,
KTO ABNAETCA COOCTBEHHMKOM 3aCTPaxoBaHHOMO
nmyLLiecTBa.

lMepexod npasa co6cmeeHHocMu

Ha abaHOOHUPOBAHHOE UMYyUW,eCcmao

U omeemcmeeHHOCMb 3d 8peo,
NpuYuUHeHHbIl 3aMOoHy8WUM UMyU,ecmeaom

OCHOBHOW MPUYNHON, MO KOTOPOI CTPAxXOB-
LMK OKa3blBalOTCA He rOTOBbI MPUHUMaTb B CO6-
CTBEHHOCTb OCTaTKM 3aCTPAaXOBaHHOIO MMYLLLECTBa,
ABnAeTCA 6pema coepKaHuA TakMxX OCTaTKOB™,
Hanbonee 60ne3HeHHbIM ABNSETCA BONpPOC 06 yaa-
NEeHVX CO3[aloLLMX ONACHOCTb OCTaTKOB 3aTOHYB-
LIero VMylLLecTsa.

B AHrnuum gaHHaa npobnema coxpaHsAeT CBOI
aKTyanbHocTb. CornacHo Halipobuiickomn KOHBEH-
LK No yaaneHuto 3aTOHYBLUMX CYA0B*, yyacTHMLEN
KoTopol ABnaeTca BennkobprtaHus, 06a3aHHOCTb
Mo yZaneHuo NpeacTaBAsAoLIErO ONACHOCTb 3aTO-
HYBLLETO VIMYLLECTBA JIEXKWT Ha TOM JILIE, KOTOPOE
ABMANOCH 3aPEermcTpPUPOBaHHbIM COOCTBEHHUKOM
CyAHa Ha MOMEHT MopcKor aBapumn (N.8ct. Tun. 2
cT. 9). NMockonbky B AHrMUM abaHAOH NpeanonaraeT
nepexop npaBa CO6CTBEHHOCTY C PETPOAKTUBHbBIM
abdekToM, CO6CTBEHHUKOM Ha MOMEHT aBapuu 6y-
[eT CUNTaTbCA CTPAXOBLUMK.

BmecTe c Tem cnegyeTt oTMeTUTD, YTo Harpobwii-
CKasA KOHBEHLUs NpefycMaTprBaeT 06sA3aTenbHoe
CTpaxoBaHWe OTBETCTBEHHOCTU CyfOBNagenbLa
3a yganeHue npefcTaBiAoLWero onacHoCTb 3aTo-
HyBLUero cygHa nnbo npefocTaBneHne NHoro epu-
HaHCOBOro obecneyeHus. Takum obpazom, bpems

“ TNoppobHee cm. AppaHacees C.H. Ykas. cou.

4 Tlo aHrnuiAcKomy npaBy CTPaXOBLLUMK KaK HOBbIV COOCTBEH-
HVK CyflHa MOXET ObITb MPUHY>KAEH K BO3MELLEHWIO pac-
XO[OB MOPTOBbIX BNACTEN MO MNOLHATNIO OGIOMKOB CyAHa
(B 3aBUCMOCTY OT NONOMKEHUIN KOHKPETHOrO MPUMEHVMO-
ro 3aKOHa), @ TaKXKe K yrnaTe BO3HarpaxzaeHus 3a cnaceHue
3aCTPaxoBaHHOIO MMyLLEeCTBa TPETbUMM iMLamu. Kpome
TOro, OH MOXET HEeCTV OTBETCTBEHHOCTb M0 TPeboBaHWAM,
obecneyeHHbIM MOPCKIMM 3aJI0rOM Ha CyHO (Ctofia BXOAAT,
Hanpumep, TpeboBaHA O BbiMnsiaTe 3apaboTHOW NNaTbl ue-
HaM 3Kunaa), nogpobHee cm. 3ybapesa B.J1. Ykas. cou.

4 «Hamnpobuiickaa mexgyHaponHas KoOHBeHUuUs o6 yaa-
neHnmn 3aToHyBLWNxX cyaos 2007 ropa» (Nairobi WRC) 3a-
KnoyeHa B . Hanpo6u 18.05.2007, BcTynuna B cuny
14.04.2015.



HeCceHVA PacXofoB Ha yaaneHve 3aTOHYBLUIEro NMy-
LLieCcTBa MO KpalHern mepe YacTUYHO NepeHOCUTCA
CO CTpaxoBLUMKa CyfHa U/vnu rpysa, NpUHABLLIEro
OCTaTKM 3aCTPax0BaHHOMO NMYLLIECTBA B COOCTBEH-
HOCTb, Ha CTPAxXOBLUMKA OTBETCTBEHHOCTU CYyOB-
nagenbua.

B Poccun peno ob6CTonT HECKONbKO MHauve.
B cBA3un ¢ patudmrkauymein Haipobuinckon KoHBeH-
uuu B rnasy VIl KTM PO, perynupyioLyto OTHOLLe-
HWA, CBSI3aHHbIE C 3aTOHYBLUMM VIMYLLECTBOM, OblSN
BHeceHbl n3MeHeHnA*. B yuacTHoCTH, cornacHo Ho-
Bon pepakuum n. 5 ct. 113 KTM PO nuuo, Asnsto-
Wweeca cO6CTBEHHNKOM 3aTOHYBLUEFO MMYyLLEeCTBa
Ha [eHb ero 3aTomnjeHns, HeCET OTBETCTBEHHOCTb
no o6sA3aTeNbCTBaM, CBA3AHHbIM C 3aTOHYBLUUM
MMYLLECTBOM [IO €ro 3aTornsieHus, no obasatenb-
CTBaM, BO3HUKLUMM B pe3ynbTate 3aTOnJIeHUs
MMYLLECTBa, a TakXKe B CBA3M C pacxofaMu Ha ero
yAaneHue BHe 3aBMCMMOCTU OT NpeKpaLleHnsa npas
Ha 3aToHyBLUIee umyLlecTso. lNpuHMMasn Bo BHUMa-
Hue, uTo B Poccum nepexop K CTpaxoBLMKY NpaBa
COOGCTBEHHOCTM Ha abaHLOHNPOBaAHHOE VMYLe-
CTBO NPOMNCXOANT B MOMEHT 3asABsieHnA 06 abaH-
[IOHE 1 PeTPOaAKTNBHbIM 3ddeKToM He obnagaert,
0YEeBUAHO, YTO CUTYALMA, B KOTOPOW CTPaxoBLLMK
OKaXKeTCs COOCTBEHHNKOM 3aTOHYBLUErO VMyLe-
CTBa Ha [ieHb ero 3aTonneHuns, MPaKTNYeCkn HeBo3-
MOHa. Taknum obpa3om, ykazaHHaa Hosenna KTM
PO, kKak npefcTaBnseTcs, CTaBUT TOUKY B AUCKYC-
CUK O TOM, KTO sIBNIAETCS CybbekToM 00A3aHHOCTY
Mno y#aneHuto 3aTOHYBLUIEero MMyLLecTBsa.

3akKnueHue

B AHrnumn nHctnTyT abaHgoHa BCTPOEH B KOH-
uenuuio indemnity 1 cny>xuT uenn obecneyeHus
KOMMeHCcaLUOHHON GpyHKLMM cTpaxoBaHus. [Mocne
HEKOTOPbIX KONiebaHN B aHIINNCKOM NpaBe Cio-
XKWUNCA NOAXOM, COrflacHO KOTOPOMY npaBo cob-

4 O3 N2 470-03 ot 30.12.2021. 3meHeHMA BCTynaloT B CU-
ny c 1 mapta 2022 roga. Poccua patudunumposana Kon-
BEHLMIO C OTOBOPKOW U 3aABneHrem (DepepanbHbiii 3a-
KOH 0T 06.12.2021 N2 395-13).

I1l. CTATbU

CTBEHHOCTM He MOXeT NepenTn K CTPAXOBLUUKY
NMOMMMO ero Bojiv. TeM He MeHee 10 HaCTOALLEro
BPEMEHU He NMOCTaB/IeHa TOUYKA B BOMPOCE O TOM,
ABNAETCA NN aKLLeNT 3asAB/eHnsa 06 abaHaoHe 3Ha-
KOM cornacusa CTpaxoBLUMKa Ha NprobpeTeHmne
npaBa COOCTBEHHOCTH, UM OH O3HAYaEeT NNLLb €ro
cornacme C BbIMaaTon NOSIHOM CTPAxXOBOW CYMMbl,
a onA nepexofa npaBa cobcTBeHHOCTU TpebyeTcA
JOMOJIHUTEIbHOE BOJIEN3bSBNIEHNE CO CTOPOHDI
CTpaxoBLWMKa. Ha npakTuke cTpaxoBLLMKN Kpali-
He pefKo roToBbl NPUOGpPeTaTb NPaBoO COOCTBEH-
HOCTM Ha OCTaTKMN 3aCTPaxOBaHHOIO UMYLLECTBA.
Takum 06pa3om, BelHbIN 3PpPeKT abaHOOHa OKa-
3bIBaeTcA 3abnoknposaH. OCHOBHasA NpUYnHa Ta-
KOro MONIOXKEHUA Aen COCTOUT B TOM, YTO OCTaTKM
3aCTPax0BaHHOIo UMYLLECTBa NPeLCTaBNAT CO-
601 damnosa hereditas, nnun «obpemeHnTenbHoe
npuobpeTeHrex, N HeCyT 3a COOOI He NonyyeHne
HeKOoel LIeHHOCTH, a CKopee AOoMOJHUTESNbHbIE pac-
XOpfbl, MOKPbITUE KOTOPbIX HE OXBATbIBAETCA LIENbIO
[IOrOBOpaA CTPaxoBaHUS.

B Poccun cornacHo rocnofcTsytowen Touke
3peHus 3asaBneHne 06 abaHgoHe BfieyeT 3a COb6oM
nepexop npaBa COOGCTBEHHOCTM K CTPAXOBLUUKY
He3aBUCUMO OT ero Bonun. OgHaKo, Mo MHEHUIO aB-
Topa, abaHAOH He BNUCbIBAaeTCA B MoAesNb nepe-
X0fa NpaBa CO6CTBEHHOCTN, NPeaYCMOTPEHHYIO
MK PO. Kpome TOro, € y4eToM N3MeHeHN, BHECEH-
Hbix B KTM PO, 3aaBneHve abaHgoHa He BygeT cny-
XKWTb TOW LeNK, KOTOPOW 3a4acTyto ONPaBAbIBAETCA
ABTOMATUYECKUI Nepexoq npaBa cO6CTBEHHOCTU
Ha OCTaTKW 3aCTPaxOBaHHOMO MMyLLeCTBa K CTpa-
XOBLUVKY, @ UMEHHO 1U36aBNeHuto cTpaxoBaTtens
OT 6pemMeH HECEHUsI PAaCXOLOB Ha yfaneHue 3a-
TOHYBLLEro umyuiectsa. Hosas pepakuyma ct. 113
KTM PO Bo3naraet 370 6pema Ha n1uo, KoTopoe
ABMANIOCb COOCTBEHHMKOM 3aCTPaXOBaHHOMO UMY-
LLeCTBa Ha MOMEHT aBapun HE3aBUCUMO OT Aallb-
Heliwero nepexofa npaBa cO6CTBEHHOCTH.

Takum 06pa3om, HeOOXOAMMOCTb COXPaHEHUs
BewHoro 3¢ ¢peKkTa abaHAOHa B POCCUIICKOM MOp-
CKOM MNpaBe Mo KparHel Mepe Kak MMNepaTUBHOro
npaBwsia Bbi3blBaeT CEPbE3HbIE COMHEHMA, B

37



Il ARTICLES

Tatiana Dragunova,

Chief Legal Counsel at PJSC “RusHydro”

Graduate student of the Master’s programme “Comparative and Private International Law’,
University of Manchester / Autonomous Non-Profit Educational Organisation “MSSES",

The Real Effect of Declaration
of Abandonment in Maritime Law
in the UK and Russia

The article studies the real effect of the abandonment in Russian maritime insurance. On the one hand,
the author examines the reasons why the institution of the abandonment arose in English maritime
insurance and the goals which it was intended to fulfil. On the other hand, she analyses the mechanism
for the emergence of title (ownership) under the Russian Civil Code. As a result, the author concludes
that the need to preserve the real effect of the declaration of abandonment in Russian maritime law

is highly questionable.

Keywords: abandonment, marine insurance, English law, indemnity, real effect of abandonment, total
loss of a ship, grounds of title, liability for damage caused by sunken property, actual loss of a ship,

constructive total loss.

he concept of an abandonment only appeared
in Russian law in 1929 and, for obvious reasons,
it was not widely used for a long time.” Practical
and scientific interest in it appeared only in the
early 2000s. However, so far there have been no
Russian-language works containing any full analy-

' Pre-revolutionary civil law did not recognise the right of
abandonment for the insured at all (even “under a special
policy condition”), for more details see Afanasyev S.N.
Waiver of rights to insured property (abandonment) in
maritime insurance // ConsultantPlus, 2010.
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sis of the purpose of abandon in Russian maritime
insurance and place it occupies in the system of
Russian civil law.

In particular, the topic of abandon is of academ-
ic interest to Russian lawyers in the context of the
extent to which the declaration of abandonment as
a basis for transfer of ownership fits into the model
of the acquisition of title set out in the Russian Civil
Code.

The subject of this study is an examination of
the real effect of abandonment. The English juris-



diction is chosen for the comparative analysis. Un-
like Russia, in England the concept of abandonment
has a long history. It is logically embedded, on the
one hand, in the doctrine of indemnity which under-
lies English insurance law and, on the other hand,
in concept of the transfer of ownership mechanism.
The problem of the real effect of an abandon has
been extensively developed in English doctrine and
case law. Nevertheless, the current research shows
that an declaration of abandonment has mainly an
obligational effect, i.e. it entitles the policyholder
to receive the full sum insured in respect of the
property abandonned, whereas the real effect may
be blocked by the insurer’s rejection to take the
ownership of the property insured.

The purpose of this paper is to demonstrate
that the prevailing view in Russia on the transfer
of ownership based on a notice of abandonment
without regard to the insurer’s will is not theoreti-
cally justified. A mechanism that allows ownership
rights to pass from the policyholder to the insurer
and vice versa solely at the will of the former or
the latter, respectively, does not fit into the model
of transfer of ownership provided by the Russian
Civil Code.

As a result of the study, the author questions
the appropriateness of maintaining the real effect
of a notice of abandonment in Russian marine in-
surance, at least as a peremptory rule.

The concept of abandonment
under English law

The historical roots of abandon

The insurance contract presumably was intro-
duced at the end of the Middle Ages as a separate
type of a contract from a maritime loan, or rather
from the two surrogates resulted from its prohibi-
tion: a simulated loan and a simulated sale.?

2 A maritime loan is the first known type of contract having
as its object the transfer of risk in exchange for a count-
er-provision. As a general rule, the destruction of proper-
ty lent does not terminate the borrower’s obligation to re-
pay the loan and pay interest. The essence of the maritime
pledge was that the lender assumed the risk of accidental
destruction of a vessel and/or cargo in transit for an addi-
tional fee (analogous to future insurance premium), signifi-
cantly exceeding the amount of interest usually charged
for the use of money. In 1236 Pope Gregory IX banned
maritime mortgages as usurious contracts. To circumvent
this prohibition, models of simulative loan and simulative
sale began to be used. For more details see Marnewick
C.G. Abandonment in Marine Insurance Law: An Histori-
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In particular, under a quasi-sale contract, the
seller (the insured) undertook to transfer the
goods (vessel or cargo) to the buyer (the insurer)
under the subsequent condition that the goods
would not reach their destination, for example as
a result of shipwreck or capture by pirates or a mil-
itary adversary (a prototype of the insured event).
Therefore, at the time of shipwreck or hijacking,
the contract of sale was perfected and, accord-
ingly, the seller-insured had the right to claim the
purchase price (sum insured) and the buyer-in-
surer had the right to acquire the ownership of
the goods. On the one hand, the provision under
the sale-purchase contract implies the transfer of
possession of the goods, on the other hand, the
nature of the subsequent condition of the simu-
lated sale is such that it almost entirely makes it
impossible such a transfer. Thus, there was a need
for a constructive transfer, which was recognised
by the seller-insured’s notice of abandonment,
by which it ostensibly transfered the possession
to the insurer.

By the early fifteenth century the practice de-
scribed had developed as the lex mercatoria and
then were implied into national law in one form
or another, including English law.? There it was
further developed first in common law and then
in the Marine Insurance Act 1906 (hereinafter —
MIA). In English law, the doctrine of indemnity
gradually developed in relation to the insurance
contract. It implies the principle of subrogation
whereby the insurer who paid the indemnity
would take over the rights of the insured relat-
ing (1) to the insured event, in particular contrac-
tual and/or tort claims against a third party who
was liable for the losses caused by the insured
(subrogation in the narrow sense) and (2) to the
property in respect of which full insurance sum
was paid (abandonment).

The meaning of the term “abandonment”

The difficulties in understanding the concept of
abandonment in marine insurance is related not

cal-Comparative Study (1996). P. 96, https://researchspace.
ukzn.ac.za/xmlui/bitstream/handle/10413/9539/Marne-
wick_C_G_1996_Vol_1.pdf?sequence=1&isAllowed=y;
Zimmerman R. The Law of Obligations. Roman Founda-
tions of the Civilian Tradition. NY: Oxford University Press,
1996.P. 181-186.

3 Marnewick C.G. Op. cit. P. 107-113.

4 Ibid.P.111.
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least to the fact that the term “abandonment” / “to
abandon”is used in English law in several senses.

Firstly, the term “abandonment” is defined as a
voluntary relinquishment of possession which does
not involve the transfer of the thing to another per-
son by sale or gift and does not normally result in
a waiver of ownership.> For marine insurance we
find such abandonment in Article 60 (1) of MIA,
where the term “abandoned” refers to the abandon-
ment by the master and crew of a vessel since its
actual constructive total loss appears unavoidable
or could not be preserved from actual total loss
without an expenditure which would exceed its
value when the expenditure had been incurred.
In this case it is the physical abandonment of the
thing and the loss of possession, but not the waiver
or transfer of ownership.

Secondly, along with the concept of abandon-
ment of possession, there is the concept of relin-
quishment of ownership, sometimes referred to as
“divesting abandonment”® In this sense, the term
“to abandon”is used in Article 61 of the MIA, which
refers to the relinquishment of the ownership in
favour of the insurer.

Thirdly, common law and the MIA use the con-
cept of a “notice of abandonment”, which should
be distinguished from an abandonment of posses-
sion as well as an abandonment of title. A notice of
abandonment is an extraordinary remedy granted
in certain cases whereby the insured may claim
the full sum insured against the transfer to the in-
surer of ownership of what remains of the insured
property.” This definition clearly suggests that the

> Golding (Inspector of Taxes) v Kaufman [1985] STC 152,
for details see Griffiths-Baker J. Divesting Abandonment:
An Unnecessary Concept // Common Law World Re-
view, 1 March 2007, https://advance.lexis.com/api/docu-
ment?collection=analytical-materials&id=urn:contentlte
m:629W-YXD1-F900-G3DC-00000-00&context=1516831.

¢ Griffiths-Baker J. Op. cit.

7 This definition is by the French author De Smet and for-
mulated in Traite Theorique et Practique des Assurances
Maritime. However, it is the best reflection of the English
law understanding of the abandonment declaration. For
example, the judgement of Lord Porter in Rankin v Pot-
ter [1873] states that, in marine insurance, the accepted
way in commercial practice to notify the insurer that the
insured intends to make a claim for the full sum insured
against the damaged insured property is a declaration
of abandonment, which is fundamentally different from
abandonment [in the sense of a waiver of ownership or ti-
tle — author’s note], for details see Hodges S. Law of Marine
Insurance. L.: Cavendish Publishing Limited, 1996. P. 392;
Marnewick C.G. Op. cit. P. 24.
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notice of abandonment has both an obligational
and a real effect.

Fourthly and finally, the term “abandonment”is
used to describe the doctrine of marine insurance,
including the insured’s right to abandon, the legal
consequences of exercising that right, the condi-
tions for the validity of a notice of abandonment
and the transfer of ownership of the insured prop-
erty from the insured to the insurer.®

Constructive total loss

Originally, the insurance contract, which evolved
from a simulated loan and a simulated sale con-
tract, only provided for the payment of insurance
compensation in the event of constructive total
loss of property insured. However, what does “total
loss” mean? The answer to this question gradually
developed in common law and was formulated in
the MIA.

Pursuant to Article 57 (1) MIA, actual construc-
tive total loss occurs when, as a result of the peril
insured, (1) the insured property is completely de-
stroyed; (2) the insured property is damaged to
such an extent that it ceases to be a thing of the
kind insured; (3) the insured is irretrievably de-
prived of the property.® In addition, the presump-
tion of actual constructive total loss of the vessel
applies in cases where the vessel is missing, and
it has not been heard from for a certain period of
time (section 58 MIA).

However, before the invention of modern
means of communication, proving the actual loss
of a vessel and/or cargo was extremely difficult.
Moreover, even if there was reliable information
on the current state of the vessel, it could be that
the vessel was reefed or sunk in relatively shallow
water, or captured by a military adversary. Does this
mean actual constructive total loss? No, because
in the first two cases, the vessel is damaged but
not totally destroyed. Furthermore, under certain
circumstances, the vessel may run aground due to
tidal waves or storms or be washed ashore with
all property onboard. In the third case the vessel
may be returned by the hijacker on the basis of an
amicable agreement. Therefore, irretrievable loss

8 Marnewick C.G. Op. cit. P. 37.

®  For details of what is meant by constructive destruction
and by damage to such an extent that the ship and/or car-
go ceases to be the thing accepted for insurance and irre-
trievable deprivation of possession of the thing, see Hod-
ges S. Op. cit. P. 355-360.



of possession cannot be established either. What
is the insured to do in such a situation? Uncertain-
ty on the condition and fate of the vessel and the
cargo may last any long, but the insured needs the
insurance indemnity immediately to maintain its
financial stability.

For this case, firstly common law and then the
MIA introduced the constructive total loss concept,
i.e. a set of conditions under which the insured,
at his discretion, could claim to the insurer either
partial loss or total loss of the vessel and/or car-
go."” In other types of property insurance there was
no such degree of uncertainty on the fate of the
insured property as in marine insurance. For this
reason, the doctrine of constructive total loss has
long been considered as a feature of maritime law."

An exhaustive set of conditions for recognising
a fictitious total loss'? is contained in Article 60 of
MIA and includes four separate elements:

1. If the insured property has been reasonably
abandoned (in the sense that the owner has
lost possession of it) since its actual total loss ap-
pearing to be unavoidable, or beacuse it could
not be preserved from actual total loss without
an expenditure which would exceed its value
when the expenditure had been incurred (sec-
tion 60 (1)).

2. If the insured is deprived of the possession of
its vessel or goods by a peril insured against,
and (a) it is unlikely that he can recover the ship
or goods, as the case may be, or (b) the cost of
recovering the ship or goods, as the case may
be, would exceed their value when recovered
(section 60 (2) (i)).

3. If the case of damage to a ship, where she is so
damaged by a peril insured against that the cost
of repairing the damage would exceed the value
of the ship when repaired (section 60(2)(ii)).

4. In the case of damage to goods, where the cost
of repairing the damage and forwarding the

1% Art 61 MIA. In English maritime law, unlike continental law,
the constructive total loss fiction applies not only to things
(ship and cargo) but also to freight insurance, however,
since the subject of this study is the real effect of aban-
donment, the author does not consider the declaration
of the constructive total loss fiction to freight.

" The common law now recognises the applicability of the
doctrine of constructive total loss in non-marine insurance
as well, see Marnewick C.G. Op. cit. P. 2.

2 In Irvin v Hide [1950] the Court concluded that the set of
conditions for the declaration of a total loss fiction in Ar-
ticle 60 MIA was exhaustive and could not be construed
expansively, see Hodges S. Op. cit. P. 363-364.
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goods to their destination would exceed their

value on arrival (Article 60(2)(iii))."?

In all cases, the existence of grounds for rec-
ognising a constructive total loss is determined at
the date of the loss. However, as mentioned above,
the situation may change at a later date. This raises
the question: when does a constructive total loss
ctystallise? For a long time, common law has taken
the approach that this point is the acceptance of
the notice of abandonment and, in cases where the
insurer rejects the notice of abandonment, the mo-
ment of such rejection or the moment the insured
files a claim.™

However, relatively recently this position has
been overruled in The Kastor Too. As a result of
a fire (peril insured), the insured’s property was
damaged to such an extent that there were
grounds for a notice of constructive total loss.
But shortly after the fire, the vessel sank for an
unknown reason (peril uninsured). The court held
that there were grounds for payment of full in-
demnity based on a constructive total loss, even
though the insured had not notified an aban-
donment before the sinking. It is important to
note that had the court ruled otherwise and re-
fused to recognise a constructive total loss, the
insured would not have been able to claim for
partial loss. This situation is related to the rule in
English insurance law according to which partial
loss cannot be recovered if there has been total
loss of that property this partial loss would be re-
paired. The insured would not have had grounds
for a claim of actual total loss because the vessel
sank as a result of the peril uninsured. Therefore,
it was held that the constructive total loss was
fully crystallised at the time of the occurrence
of the insured event. Accordingly, the insured is
entitled to claim it regardless of what happens
subsequently.™

The MIA stipulates that the insured may claim
insurance indemnity for either constructive total
loss or partial loss (section 56 (1) MIA).

¥ For more on the relationship between the conditions for
the declaration of the total loss fiction under Article 60 (1)
and Article 60 (2) MIA, see Hodges S. Op. cit. P. 362-363.

* For more details see Hodges S. Op. cit. P. 398-399; Merkin R.
Marine Insurance Legislation. 4" Edition. L.: Informa, 2010,
P. 505-506.

> For more on the case of Kastor Navigation Co Ltd v AGF MAT
[2003], see Baatz Y. Maritime Law. 3 Edition. London and
NY: Informa Law from Routledge, 2014. P.453-454; Mer-
kin R. Op. cit. P. 509.
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Under the insurance contract, the insurer
promise to prevent or hold the insured harmless
against specified loss and expenses. The occur-
rence of an insured event is regarded as a breach
of contract on the part of the insurer. Accordingly,
a claim for payment under an insurance contract
is nothing more than a claim for damages.'® This
approach is applied when the insured claims par-
tial loss.

The situation is fundamentally different in the
case of a claim for total loss. Such a claim does not
qualify as a claim for damages, but as a claim for
payment of a debt or for liquidated damages. In
practice, firstly, that means that the insured does
not have to prove the extent of his or her losses
since they are predetermined and correspond to
the sum insured specified in the insurance policy.
Secondly, the insured does not have to prove that
all reasonable measures have been taken to miti-
gate the loss."”

Thus, in the event of constructive total loss, as
opposed to partial loss, the insured does not have
to prove the extent of their loss incurred in connec-
tion with the insured event but shall claim the sum
insured as specified in the policy.

The difference between actual total loss and
constructive total loss is that in the former case
the insured has to claim total loss, whereas in the
latter case the insured may decide whether to claim
partial loss or total loss.

In case of the constructive total loss, it poses
a serious threat to compliance with the compen-
sation principle of insurance that the insured has
the right to claim the full sum insured in respect
of property of which it is not known whether or
not it is actually lost or destroyed. It may result
that the insured will receive the full insurance in-
demnity for the insured property lost and at the
same time retain title to the property, which has
the potential market value. In Castellian v Preston,
it was noted that the doctrine of constructive total
loss and the doctrine of notice of abandonment
engrafted upon it were invented or promulgat-
ed for the purpose of making a policy of marine
insurance a contract of indemnity in the fullest
sense of the term.'®

16 See, for example, Birds J. Birds’ Modern Insurance Law.
11t Edition. Sweet & Maxwell, 2019. P. 307.

7 For more details, see, for example: Courtney W. Contractual
indemnities. Oxford and Portland, 2014. P. 76.

'8 See Hodges S. Op. cit. P. 9.

Obligational and real effects of a notice
of abandonment in English insurance law

Obligational effect of a notice
of abandonment

The use of the term “abandonment” obscures
the legal nature of the transaction represented
by the notice of abandonment in some extent
since it shifts the emphasis to the real effect of
such notice. However, by notifying abandonment,
the insured seeks to obtain payment of the full
sum insured under the insurance contract, as if
the insured property had been actual total loss."
That gives him the advantages described above,
simplifying the procedure of proof. Waiver of title
is not the purpose of a notice of abandonment. It
is rather a “collateral effect” which is not based on
the will of the insured but based on the law. As
described above, it derives from the compensa-
tory nature of marine insurance.

If the insured cannot prove an actual total loss,
the notice of abandonment is necessary to get the
full sum insured. The insured may only claim for
compensation for partial losses without it. On the
contrary, when the circumstances of the case show
the occurrence of an actual total loss, a notice of
abandonment is not required.

From a continental lawyer’s point of view, the
notice of abandonment is a unilateral obligational
transaction through the execution of which the in-
sured exercises its secondary right to assert a claim
for payment of the full sum insured on the basis of
the constructive total loss. The insurer has the right
to accept the notice of abandonment, and such
acceptance is irrevocable, or to reject it.

In most cases in practice, the insurer uses the
second option. However, the insurer’s rejection to
accept the notice of abandonment does not affect
the obligational consequence of the notice of aban-
donment (section 62 (4) MIA) since such a notice,
as a unilateral transaction, does not require the
insurer’s acceptance. The insurer’s obligation to pay
the full sum insured arises from (1) the occurrence
of the statutory conditions for claiming the con-
structive total loss, which must be proven by the
insured, and (2) the notice of abandonment, i.e. the
insured’s choice to claim compensation for the total
loss of the insured property.

1 Section 62 (1) MIA. See also Merkin R. Op. cit. (commenting
on Article 62 of MIA).



Before the insurer accepts a notice of abandon-
ment, the insured has the right to withdraw the
notice. This protects the insured’s right to choose
whether to claim total loss or partial loss and to
change their choice if the insurer does not accept
the notice of abandonment. However, if the poli-
cyholder claims partial loss, it cannot subsequently
change his mind, even if the circumstances justify
the recognition of a total loss.?°

Real effect of the notice of abandonment

The real effect of a notice of abandonment is
described in Article 63 MIA, according to which, if
there is a valid abandonment the insurer is entitled
to take over the interest of the assured in whatever
may remain of the subject-matter insured, and all
proprietary rights incidental thereto, including the
right to profits.

The right to profits rule was formulated in At-
torney General v Glen Line Ltd where the insurer
was held to be entitled to retain all profits of sale
notwithstanding that they exceeded the amount
of the insurance indemnity paid. In Yorkshire In-
surance Co v Nisbet Shipping Co Ltd it was noted
that where an insured abandons ownership, the
insurer is entitled, though not obliged, to acquire
the property. If it does so, all the interest of the in-
sured in the property transfers to it. This may seem
to contradict to the compensation principle of in-
surance. However, the insurer receives not only the
rights, but also the obligations associated with the
acquired property. In this sense, bearing the burden
and risks of maintaining such property can be seen
as a consideration for the additional profits derived
from the property.?'

Section 79 (1) MIA indicates that the right to
take over possession of the remains of the insured
property arises after the insurance indemnity for
total loss (total sum insured) has been paid.

When does ownership pass to the insurer: at the
time of acceptance of the notice for abandonment
or at the time of payment? The literature states that
the insured'’s right to equitable lien arises upon ac-
ceptance of a notice for abandonment, while the
transfer of title occurs upon payment of the full
sum insured.?? If the insurer rejects the notice for
abandonment, no interest the insured property
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pass until the insurance indemnity is paid. However,
if the full sum insured is paid, the insurer may enjoy
the right to take over possession of the remains of
the insured property.

Therefore, the acquisition of title to the in-
sured property does not occur automatically by
virtue of the insured’s notice of abandonment,
but only after acceptance of this notice. In other
words, the insurer has a choice to agree to ac-
quire the title and thereby ensure the conditions
necessary for its transfer, or to reject and thereby
deprive the notice of abandonment of its poten-
tial real effect.

The full set of conditions for transfer of own-
ership by virtue of abandonment include (1) the
marine insurance contract; (2) the occurrence of
conditions for the notice of the constructive to-
tal loss; (3) the notice of abandonment by the
insured; (4) acceptance of abandonment by the
insurer and/or consent to take over possession
of the insured property which is claimed totally
lost; (5) payment of the full sum insured. At the
same time, the title passes to the insurer with
retroactive effect, from the moment the insured
event occurs.*

What happens if the insurer does not accept
the abandonment and nevertheless pays the full
sum insured for the damaged insured property?
There are three possible answers to this question:
(1) ownership automatically passes to the insurer
after payment of the insurance indemnity; (2) the
abandoned property becomes ownerless property
(res nullis); (3) ownership remains with the insured.
The first two approaches are not widely supported
in English law. Therefore, it is generally accepted
that a notice of abandonment does not terminate
the rights and obligations of the owner-insured in
relation to the insured property until the insurer
acquires ownership.?

Problems related to the real effect of a notice
of abandonment

The double effect (obligational and real) of a no-
tice of abandonment is related to the problem of
the doubling of the will. The fact that there is no
doctrine of transactions in England does not mean
that the problem of unity of will is not familiar to

2 Merkin R. Op. cit. P. 508.
21 See Hodges S. Op. cit. P. 9.
22 Merkin R. Op. cit. P. 523.

% |bid. P.527.
2 |bid. P.526.
% For more details see Hodges S. Op. cit. P. 10-11.
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English law. On the contrary, the notice of aban-
donment gives good example of the difficulties
which are caused by trying to double the purpose
of a single act.

From the point of view of the insured’s notice
of abandonment, as noted above, the problem of
doubling the purpose does not arise. The notice
of abandonment has the sole purpose of obtain-
ing the full sum insured. The transfer of ownership
in insured property to the insurer takes place not
through the will of the insured but by the law. This
observation is consistent with the idea that own-
ership does not arise through the will of the holder
of the right, but through a more complex system
of phenomena.?

The situation is more complicated when
viewed from the insurer’s point of view. In English
law, there is no certainty as to whether accepting
a notice of abandonment would simultaneously
mean consent to take over possession of the re-
mains of the insured property.?” It seems that the
answer to this question should be in the negative,
as the insurer may agree to acknowledge total
loss, but not wish to take over the remains of that
property.?® If the law attributes two objectives
to a single action (in this case the acceptance of
a notice of abandonment), it thereby deprives the
insurer of the opportunity to act in such a way as
to achieve them in full. As a result, it is forced to
choose the best of a bad bunch and reject aban-
don even though this contradicts to its will to
make a total loss payment. Further evidence of
the absurdity of the idea of a double purpose for
the acceptance of an abandonment is the fact that
in the event of actual total loss, when a notice of
abandonment is not required, the insurer, who has

% The irony of the situation is that even if a fact with a willed
content (in relation to the topic under study, this is a dec-
laration of abandonment) is chosen by the parties as a fact
marking the emergence of ownership, it is not in itself an
expression of will to transfer property, if only because the
will of the transferor (the former owner) may not partic-
ipate in it, or if it does, it is aimed at another purpose (in
this case at receiving payment of the entire sum insured).
Sklovskiy K.I. Property in civil law. 5" ed. M., 2010. P. 300.

27 In Dornoch Ltd v Westminster International BV (No. 2) [2009]
this question was left unanswered, see Merkin R. Op. cit.
P.527.

% However, English law recognises that the purpose of the
institution of abandonment in marine insurance, which
is to ensure the compensatory nature of insurance, pro-
vides no basis for the law to oblige the insurer to accept
an abandonment claim or to provide for the transfer of ti-
tle apart from its will.
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paid the full sum insured, has the right to choose
whether or not to take over the remains of the
insured property. This clearly shows that taking
possession of the abandoned property requires
an independent expression of will separate from
the acceptance of a notice of abandonment.

The real effect of abandonment
in Russian law

Correlation of the real effect of abandon
with the mechanism for the acquisition
of property under the Civil Code

Russian marine insurance is also familiar with
the doctrine of abandon. It is provided for in ar-
ticle 278 of the Russian Merchant Shipping Code
(MSC). In Russian law, the term “abandon” has only
one meaning - the insured waives of its interest
in the insured property and notifies the insurer
thereof. The Russian Civil Code does not use the
term“abandon”.

The Russian MSC, unlike the MIA, provides that
an insured wishing to receive the full sum insured
must notify abandonment in the event of actual
total loss as well.?? The other conditions giving the
insured the right to claim the full sum insured are
generally similar to the conditions for recognis-
ing a constructive total loss in English law. Among
these conditions is the constructive total loss of the
vessel which refers to the economic inexpediency
of restoring or repairing the vessel. It, obviously,
should be distinguished from the concept of total
loss in English law.

The Russian MSC states that if the insured rea-
sonably notified abandonment (and subject to in-
surance for the full cost), “all rights to the insured
property” will pass to the insurer which is appar-
ently referred to the ownership.>® However, both
doctrine and court practice consistently take the
view that this provision means that ownership of
the insured property passes to the insurer by virtue

2 |n practice, however, this distinction is of little importance
because in England abandon is usually claimed in cases
covered by the term “actual total loss”, to ensure the right
to claim total loss on the ground of fiction if the actual to-
tal loss cannot be proved for some reasons, see Merkin R.
Op. cit. P. 488.

30 The problem of the transfer of “the right to a share of the
insured property in proportion to the ratio of the sum in-
sured to the insurable value” provided in subpara. 2 of
para. 1 of Article 278 of the Russian MSC is not the subject
of the present study.



of the notice of abandonment and at the time of
such a notice.’’

The justification for the transfer of ownership
mechanism is given by the argument that aban-
donment is an integral element of the insurance
contract by virtue of law,*? so the insurer express-
es in advance its consent to take over possession
of the abandoned property in case the insured
notifies abandonment by entering into the insur-
ance contract. Therefore, the notice of abandon-
ment considered as a condition of the transfer
of ownership. However, pursuant to para. 2 of
Article 218 of the Russian Civil Code, automatic
transfer of ownership, which does not require an
additional declaration of will, is only possible on
the basis of a dispositive transaction, such as the
sale.* The insurance contract, despite its origins
said above, is not a dispositive transaction, since
its purpose is not to transfer the ownership, but
to transfer the risk of accidental loss or damage
to the property.

Another approach is that the “other dispositive
transaction” which enables the transfer of ownership
to the insurer refers to the notice of abandonment.*
However, this assumption contradicts to para. 2 of
Article 1 of the Russian Civil Code, according to
which a right can only be acquired by one’s own will
and in one’s own interest. A notice of abandonment
is a unilateral transaction by the insured without
regard to the insurer’s will. Consequently, it cannot
be a basis for the insurer to acquire ownership of the
remains of the insured property. Moreover, accord-
ing to para. 1 of Article 223 of the Russian Civil Code,
the title of the acquirer to movable property arises at
the moment of transfer, unless otherwise provided
for by law or the contract. Since the Russian MSC
does not explicitly stipulate otherwise and the notice

31 See Zubareva V.L. Transition of Rights and Obligations in
Abandonment under the Law of Russia and England //
Herald of Economic Justice of the Russian Federation.
2019.N2 12. P 116-146.

32 Arkhipova A.G. The Three Keys of the Law of the Sea: Aban-
donment, General Accident, Marine Oil Pollution // Lecture
at the Law Institute. M-Logos of 15.04.2021.

33 By virtue of the contractual form, the purpose of the sale is
to transfer the goods into the ownership of the buyer; ac-
cordingly, by concluding the contract, the seller express-
es his will to dispose of and the buyer expresses his will to
take possession of the property. A second expression of
will is not required; the occurrence of a certain fact, such as
the transfer of a thing, which completes the legal compo-
sition and ensures the transfer of ownership, is sufficient.
See Sklovsky K.I. Op. cit. P. 298-299.

3 Zubareva V.L. Op. cit.
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of abandonment is not a contract but a unilateral
transaction, the transfer of possessing becomes a
necessary element for transfer of the ownership.®
Consequently, a notice of abandonment alone is
not sufficient.

Finally, by virtue of para. 3 of Article 218 of the
Russian Civil Code, a person may acquire title to
a property that the owner has abandoned only in
the cases and in the manner prescribed by the Rus-
sian Civil Code. Abandonment as a way of acqui-
sition of the ownership is not stipulated either by
the general part or by provisions on certain types of
contracts of the Russian Civil Code. Additionally, it
should be noted that all the grounds for acquisition
of the ownerless property suppose the expression
of will of the person to acquire the ownership.

Therefore, a notice of abandonment is not
incorporated into the mechanism for the acqui-
sition of property as set out in the Russian Civil
Code. Russian civil law is usually referred to the
continental family, within which there are legal
systems which allow the transfer of ownership
solely by the will of the parties to business trans-
actions (the principle of simple agreement) and
legal systems in which the will alone is not suffi-
cient.> There the cumulative occurrence of a set
of legal conditions is necessary. This set of con-
ditions, in addition to the dispositive transaction
(unilateral or bilateral), includes at least one more
action, usually the delivery of a thing, which can
be regarded as an independent real agreement
(the separation principle) or as performance of
the dispositive agreement. Pursuant to para. 2 of
Article 218 and para. 1 of Article 223 of the Rus-
sian Civil Code, Russian civil law assumes that the
transfer of ownership requires, first, an agreement
between the parties on the disposition of the

% However, when a de facto total loss is involved, transfer is
not possible due to the lack of an object that can be trans-
ferred. The transfer of sunken or missing property is also
difficult. However, even if the remains of the insured prop-
erty constitute an available thing and can be transferred,
the transfer is a reciprocal action, which means that the in-
surer can evade acceptance and thereby prevent the trans-
fer of ownership.

3 For more on models of transfer of ownership, see Vaquet A.
On the reception of the title by the purchaser by virtue of
a simple agreement or only by the transfer of the thing?
On the Reception Divergence and its Possible Overcom-
ing // Civic Studies. Issue 1: Collection of scientific works in
memory of professor |.V. Fyodorov. Moscow: Statut, 2004.
P. 133-147; Egorov A.V. Real agreement: to get out of the
gloom // Herald of Civil Law, 2019. No. 6; Sklovsky K.I. Op.
cit. P. 378-425.
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property, and second, the delivery of the thing
or another act or event that the parties to the
agreement will define.

The Russian model of title transfer, on the one
hand, does not allow the insurer to acquire title
to the abandonned property on the basis of an
insurance contract since it is not a dispositive
agreement. Accordingly, the notice of abandon-
ment as an action alternative to the delivery of
the thing cannot result in transfer of ownership
because the set of conditions necessary for such
a transfer under the Russian Civil Code in the ab-
sence of a disposition agreement appeared to
be unfulfilled.

On the other hand, a notice of abandonment
as a unilateral dispositive transaction also cannot
constitute a basis for the transfer of ownership.
Firstly, Russian law does not allow the transfer of
ownership solely on the will of the parties to the
transaction and requires an additional element
(which by default is the delivery of the thing). As
described above, in marine insurance the hand over
of the remains of a sunken or damaged vessel is
not possible in most cases and, therefore, no trans-
fer of ownership based on a notice of abandon is
possible, too. Secondly, the acquisition of title to
property which the owner has abandoned is only
allowed in cases expressly provided for in the Rus-
sian Civil Code and in the presence of the will of
the person to acquire ownership in such property.
The Russian Civil Code does not mention a notice
of abandonment, so the transfer of ownership in
the remains of the vessel, even more in the absence
of the insurer’s will to acquire ownership in such
remains, is impossible from the point of view of the
Russian Civil Code.

This reasoning leads to the conclusion that
from the point of view of the provisions of the
Russian Civil Code and prevailing views in Russian
legal doctrine on the domestic model of acquisi-
tion of ownership, the transfer to the insurer of
ownership based on a notice of abandonment
is impossible, regardless of whether we consider
the notice of abandonment as an independent
transaction or an element of a more complex set
of legal conditions. Since the Russian Civil Code
seems to have unconditional priority over the
rules of special laws regulating marine insurance
as regards the issue of the acquisition of owner-
ship, the existence of the real effect of abandon in
marine insurance and in other types of insurance
is highly disputable.
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Moment of transfer of ownership
in abandonned property

In contrast to English law, according to which
the transfer of ownership to the insurer takes place
only after the full sum insured has been paid, but
with retroactive effect, i.e. ownership in the vessel
is considered to have arisen for the insurer from the
moment of the insured event, Russian judicial prac-
tice has established the approach that the transfer
of ownership in the insured property takes place
immediately upon the notice of abandonment.?”

At the same time, vessels are classified as im-
movable things (Article 130 of the Russian Civil
Code), which makes acquisition of ownership and
other rights in rem in them subject to registration
(Article 131(1) of the Russian Civil Code). Despite
the fact that the special provisions of the Russian
MSC on the registration of vessels and titles therein
(Article 33 (3)) suppose a confirmatory rather than
a constitutive nature of such registration,* judicial
practice proceeds from the fact that a sunken ship
loses its status as immovable property and can
only be considered movable property only after
it is removed from the relevant register of ships.*
Therefore, automatic transfer of ownership in the
remains of the insured property on the basis of an
notice of abandonment can only take place if the
vessel has already been removed from the register
at that time.*® Otherwise, registration of the transfer
of ownership in the registry is required, which re-
quires the consent of the insurer or, in its absence,
a claim to the court for registration of the transfer
of ownership.

The instant effect of a notice of abandonment
implies that it is irrevocable. Therefore, while in En-
gland a notice of abandonment can be cancelled

37 Zubareva V.L. Op. cit.

% In contrast to the general rule contained in para. 2 Arti-
cle 8.1 of the Russian Civil Code, which provides for the
constitutive nature of state registration.

3 See, for example, the Resolution of the Federal Commercial
Court of Far Eastern District dated 05 June 2012 N F03-
1903/2012 in case N A59-3613/2011, which indicated that
the characteristic of the vessel as structurally dead applies
the legislator to the vessel which is immovable property
in accordance with para. 1 of Art. 130 of the Russian Civil
Code: “..the vessel ... is not excluded from the register of
foreign countries. Therefore, there is no reason to consider
the disputed vessel lost the status of real property in the
meaning of Article 130 of the Russian Civil Code”.

4 According to article 47 of the Russian MSC (as amended),
a ship shall be excluded from the register, inter alia, when
she is lost or missing, structurally destroyed, or is a wreck.



by the insured at any time before it is accepted by
the insurer, in Russia that is not possible since as
ownership is deemed to have passed at the time
of the notice of abandonment.

Unlike in England, in Russia there is no con-
cept of crystallisation of a constructive total loss.
Therefore, there is no defined moment at which a
change of factual circumstances ceases to affect the
relationship between the insurer and the insured.
Moreover, if the vessel is found to be not lost, the
insurer has the right to demand from the insured
to retain the property.* This rule is open to two in-
terpretations. On the one hand, it can be assumed
that the notice of abandonment is a transaction
under a condition subsequent. This condition may
impose the right to a unilateral cancellation of the
abandonment by the insurer if the ship proves to
be not lost. In such a case, it would appear that the
title to the insured property did not transfer and
was belonged to the insured. On the other hand,
it may be interpreted that ownership passes to the
insurer after the notice of abandonment and to
the insured after the cancellation of the abandon-
ment.*? [t seems that both these approaches are
unsatisfactory since they create legal uncertainty
as to who owns the insured property.

Transfer of ownership in abandoned property
and liability for damage caused by sunken property

The main reason why insurers do not wish to
accept ownership in the remains of insured prop-
erty is the burden of maintaining such remains.*
The most painful issue is the removal of hazardous
wreck residues.

In England, the problem is still relevant. Under
the Nairobi Convention on the Removal of Wrecks,*

41 Article 280 of the Russian MSC provides that if upon re-
ceipt of the insurance indemnity the ship is found to be
not lost, the insurer may require the insured to retain the
property and return the insurance indemnity after de-
duction of that part corresponding to the actual damage
caused toit.

42 For details see Afanasyev S.N. Op. cit.

4 Under English law, the insurer, as the new owner of the
vessel, may be compelled to reimburse the port authori-
ties for the costs of salvaging the wreck (depending on the
provisions of the specific applicable law) and to pay sal-
vage fees to third parties for the salvage of insured prop-
erty. In addition, it may be liable for claims secured by
a maritime lien on the vessel (this includes, for example,
claims for the payment of the wages of crew members),
for more details see Zubareva V.L. Op. cit.

4 “Nairobi International Convention on the Removal of
Wrecks, 2007"” (Nairobi WRC) concluded in Nairobi on
18 May 2007, entered into force on 14 April 2015.
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to which the UK is a party, the obligation to remove
a dangerous wreck rests with the person who was
the registered owner of the vessel at the time of
the maritime accident (para. 8 of Art. 1 and para. 2
of Art. 9). As in England abandonment involves
a transfer of ownership with retroactive effect, the
insurer will be deemed to be the owner at the time
of the accident.

However, it should be noted that the Nairobi
Convention provides for compulsory shipowner’s
liability insurance for the removal of a dangerous
shipwreck or the provision of other financial secu-
rity. Therefore, the burden of bearing the costs of
removal of the wreck is, at least in part, shifted from
the insurer of the ship and/or cargo taking over
possession of the remains of the insured property
to the insurer of the shipowner’s liability.

There is another situation in Russia. Due to the
ratification of the Nairobi Convention, Chapter VI
of the Russian MSC, which regulates relations con-
nected with sunken property, has been amend-
ed.” In particular, according to the new wording
of para. 5 of Art. 113 of the Russian MSC, a person
who is the owner of sunken property on the date of
wrecking shall be liable for the obligations arising
from the sunken property before wrecking, for the
obligations arising from wrecking of property and
for the costs of its removal, regardless of the termi-
nation of the rights to the sunken property. Taking
into account that in Russia the title to the aban-
doned property passes to the insurer at the time of
the notice of abandonment and has no retroactive
effect, it is obvious that a situation in which the
insurer will be the owner of the sunken property
as of the date of its wrecking is mostly impossible.
Therefore, the above novelty of the Russian MSC
appears to put an end to the debate as to who is
obliged to remove wrecked property.

Conclusion

In England, the doctrine of abandonment is
incorporated into the concept of indemnity and
serves the purpose of providing a compensatory
insurance function. After some hesitation, English
law has developed the approach that ownership
cannot pass to the insurer apart from the insur-
er's will. However, the question whether the ac-

4 Federal Law No. 470-FZ of 30.12.2021. The amendments
will enter into force on 1 March 2022. Russia has ratified
this document with a reservation and a declaration (Fed-
eral Law No. 395-FZ of 06 December 2021).
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ceptance of a notice for abandonment is a sign of
the insurer’s consent is to acquire title or it merely
means its consent to the payment of the full sum
insured and an additional declaration of will by
the insurer is required for the transfer of title has
not yet been settled. In practice, insurers are very
rarely prepared to acquire title to the remains of
insured property. Therefore, the real effect of aban-
donment is blocked. The main reason for this is that
the remains of insured property constitute damno-
sa hereditas, or “burdensome acquisition”, and do
not bring with them the receipt of some value, but
rather additional costs which are not purported by
the insurance contract.

In Russia, the prevailing view is that a notice of
abandonment entails the transfer of ownership to
the insurer regardless of the insurer’s will. However,

48

in the author’s view, abandonment does not fit into
the model of transfer of ownership provided for by
the Russian Civil Code. In addition, taking into ac-
count the amendments made to the Russian MSC,
a notice of abandonment would normally not serve
the purpose which is referred to in justification of
the automatic transfer of ownership in the remains
of the insured property to the insurer, namely, to
relieve the insured of the burden of bearing the
costs of removing the wrecked property. The new
wording of Article 113 of the Russian MSC imposes
this burden on the person who was the owner of
the insured property at the time of the accident,
irrespective of the further transfer of ownership.

Therefore, the need to preserve the real effect of
abandon in Russian maritime law, at least as a pe-
remptory rule, is highly disputable. =



KoHcTtaHTuH MyTpA,

KaHAMAAT PUANYECKUX HaYK,
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npenopasatenb HaLMoHanbHOro nccnefoBaTenbCcKoro
yHuBepcuTeTa «Bbicliasn wkona skoHomuKm» (CaHKT-MeTepbypr),
napTHep topugnyeckoin prpmbl NAVICUS.LAW

HoBasA ctapasa npodopma

BIMCO SHIPSALE 22

B cmamee aHanusupyemca Hogas npogopma BIMCO SHIPSALE 22, paspabomaHHas 01 pbiHKA Kyn-
JU-Npodaxu 8MopuYHbIx cy0os. B Hayane cmameu 0aemcs obujee npedcmassieHue 0 Mom, 4mo u3
cebs npedcmassiaom npogpopmsl, UCNOb3yeMble 8 MOpP208oM cydoxodocmee. Kpamko paccMmompes
npedwecmeogaswiue SHIPSALE 22 npoghopmbl, ucnosb3oeasuiuecs Ha npakmuke 0719 NPooadu cyoos,
asmop npedsiazaem aHaau3 0OCHOBHbIX U3MeHeHUU 8 HosoU npoghopme U daem UM KOPOMKYIO OUEHKY

Ha 0CHoge cO6CMBEHH020 onbima.

CBA3Y C aHOHCUPOBAHUEM HEMPABUTENbCTBEH-

Hown opraHu3auunen BIMCO (Baltic and Inter-
national Maritime Council) HoBon npodopmbl
SHIPSALE 22, pa3paboTka KOTOpOW Benacb noytu
[Ba rofa, 3Ta nybnvkauus npecnegyet ogHoBpe-
MEHHO ABe Lienu.

Bo-nepBblIx, AnA MeHee 0CBeJOMIIEHHbIX YMTaTe-
nen — gatb camoe obLiee NpefcTaBieHe O TOM, UTO
Takoe Npodpopma, B TOM Yncie 4 yULlero noHu-
MaHMA N3MeHeHn HoBol npodopmbl SHIPSALE 22.
Bo-BTOpbIX, 03HAKOMUTb YMTaTENA C OCHOBHbIMM
n3MeHeHVAMM HoBol NpodopMmbl. [o3ToMy HacTosA-
Wwas nybnunkauma 6yoet HOCKUTb CKopee onurcaTesb-
HO-MPaKTUYECKNI XapaKTep.

OpHVM 13 CnepcTBIMI NOBTOPAIOLLMXCS, LWAGMOH-
HbIX CEeNOK B CYAOXOQHOM 6U3Hece cTano nocre-
NMeHHOe BO3HUKHOBEHWE U pa3BUTMEe TaK Ha3blBa-
embix NpodopM [OroBopoB. B nepByto ouepeab 1x
BO3HMKHOBEHME CBA3bIBAETCA C UHTEHCbUKaLMen
CYAOXOACTBA B CBA3M C NMPOMbILLIEHHOW PeBosito-
umen. Mpodopmbl NpeacTaBaAoT cobor TMNU3MPO-
BaHHbIE JOFOBOPHbIE YCIOBMA, KOTOPbIE WNPOKO
NCNOb3yOTCA B MUPOBOW MPaKTMKe TOProBoro
MopennaBaHus.

Kak npasuno, npodpopmbl paspabaTtbiBatoTcs
ABTOPUTETHBIMU MEXAYHAPOAHbIMM HEMPABUTESb-
CTBEHHbIMW OpPraHU3aLUAMUN NPU yyacTUn npea-
CTaBUTENEN Yy4aCTHUKOB TOProBOro MOpeniaBaHus,
cynoBnagenbLeB, NepPeBO3UYNKOB, FPy30Bagesb-
LieB, CTPAXOBbIX KOMMAHWI U T.4. Takas BOBJIeYeH-
HOCTb NpeacTaBuTeNe 6U3Heca ABNAETCA BaXKHOW,
NocKonbKy npodopma, paspaboTaHHasa 6e3 yueTa
peanuii 1 noTpebHoCcTeln b1U3Heca, Ha NPaKTMKe UC-
MoNb30BaTbCA, KOHEYHO e, He OyaeT.

Llenb nio6oi npodopmbl — CUCTEMATU3NPOBATD
Hanbonee yacTo Ncnonb3lyemble yCIOBUA, YNPo-
CTWTb, YCKOPUTb 1 ceNaTb yA0OHbIM 3aK/toyeHmne
CAEJIOK, a TaKXKe OTPa3nTb OMNpeAesieHHbIN 6anaHc
NHTEPECOB CTOPOH OroBOpa, BO3HMKAKOLWMIA B Ka-
yecTBe KOMMNPOMUCCA B pe3ynbTaTe 00CyXAeHNA
nNpodpopm A0 UX NPUHATUSA.

K corkaneHuio, 6anaHc MHTEPECOB CTOPOH B Npo-
dopmax cobniopaeTcs faneko He Bcerga y»ke no Tou
NPOCTOW MPUYMHE, YTO X Pa3PabOTKy 1 BBEAEHNME
yalle Bcero 1066UpyeT onpeaeneHHasa 3auHTepe-
COBaHHasA rpynna vy, Ho 1 3gech NpakT1Ka Hawwa
BbIXog. HecMoTps Ha To, UTo NpodopMbl ABNAIOTCA
CTaHAAPTU3UPOBaAHHbBIMM AOFOBOPHbBIMI YCIOBUA-

49



MOPCKOE NMPABO | MARITIME LAW | 2 « 2022

MM, 3TO HE O3HAYAET, UTO UX Heflb3s USMEHUTDb CO-
rnaweHnem CTOpPoH. Ha npakTuke CTOPOHbI UMEHHO
Tak 1 NOCTynatoT, f06aBNAA, U3MeHAA Unn yganas
(«BblYEpPKMBas») COOTBETCTBYIOLLME YCIOBUA U3 TEK-
CTa NpodopMbl, MO3TOMY NpopopMa NpeacTaBnaeT
co60i cBOEOOPA3HbIN IOPUANYECKAN KKOHCTPYK-
TOp». ECNN n3MeHeHnn o4eHb MHOTO, TO CTOPOHbI
npuberatoT K 3aKNI0YEHNI0 JOMNONHUTENbHbIX CO-
rnaweHun (agaeHaymbl), B KOTOPbIX NOAPOOHO
NPONMCBIBAOTCA YCNOBUA CAeNKW. 3ayacTyio aa-
LEeHAYMbl CyLleCTBEHHO NpPEBbILWAT MO pa3Mepy
camy npodopmy.

YRo6CTBY 1 CKOPOCTU 3aK/IOUEHMA COENOK
cnocob6cTByeT cnocob opopmneHusa npodopm
1 nx cTpyKtypa. lMpodopmbl MOTryT NpeacTaBnATb
o060l KaK MOHOJUTHbIN TEKCT YCNIOBUIA CAeNKN
(knaccnueckue Npopopmbl, LIMPOKO NCMONb3ye-
Mble B nepBow nonosuHe 20 BeKa), Tak 1 0cobyio
bopmy - «6okcoByto». Bnpouem, «bokcoBas» dop-
Ma B abcontoTHOM 60NbLUNHCTBE CllyyaeB npeano-
naraeT HanMume HeCKOMbKUX YacTel fOroBopa,
OfiHa U3 KOTOPbIX BKJIIOUYAET B CE6A MOHOSUTHbIN
TeKCT caenku. Ecnu MoHONUTHBIN TEKCT ABnAeTCA
YeM-TO NMPUBbIYHBIM AnA 0bbIBaTeNs, To «6OKCO-
Bas» GopMa cKopee 3K30TUKOW Cpeaun JOroBOPOB,
MONyYMBLUEN LWIMPOKOE PAaCcnpOCTPaHEHE BO BTO-
pow nonosuHe 20 Beka. OgHOM 13 NepPBbIX TaKyto
dopmy nonyuuna npopopma perncoBoro yaptepa
GENCON. «bokcoBas» ¢opma npenctaBnseT co-
601 NOCTPOEHNE OCHOBHbIX YCJIOBUI AOTOBOPOB
B BuAe «60KCOB», B KOTOPbIX MPOMNUCHIBAIOTCA OC-
HOBHbl€ YCNOBUA CAENKN, KONIMYECTBEHHbIE MO-
KasaTenu u T.4., TO eCTb Hanbosiee Ba)KHble C TOUKM
3peHusi GBU3HECA IKOHOMUYECKME YCIIOBUSA CAENKN.
«bokcbl» B npodopme 06bIYHO 06pa3zyoT NepByio
YyacTb JOroBOpa, a BTopasa Yactb obopmnaeTcs
B BMAE CMJIOWHOrO TeKCTa. YCnoBusa B «6OKcax»
NMEIOT TEMATUYECKYO OTCbINIKY K CTaTbsiIM BTOPOM
YyacTn npodopMmbl, B KOTOPOI yxe nogpobHo co-
LepXUTCA NpaBoOBOE peryfnpoBaHue cooTBeT-
CTBYIOLLMX BOMPOCOB. TakasA TexHUKa opopmneHns
[OroBOpa CBUAETENbCTBYET O TOM, YTO Npodop-
Mbl — 3TO NPOAYKT br3Heca 1 ana busHeca, Ho 6e3
yuwiepba ana pranyeckom YacTu.

CyLLecTBYIOT Camble pa3HOObpa3Hble BUAbI NpPo-
bopM: 4nsA MOPCKNUX NepeBO30K (BMIOTb A0 Npo-
dopm ana otaenbHbIX BULOB FPY30B), ANA apeHbl
CY[oB, ANna 6yKCMpoBaHWUA CYA0B, ANA UX CTPOU-
TesbCTBa.

BaxkHoe mecTo cpeaiy NpodpopmM 3aHUMAIOT MPO-
dopmbl, perynupyiolme OTHOWEHNA U3 Kyniau-
npopaxun ¢nota. Ha ocHoBaHUN TakMx Npodopm
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paboTaeT 60/blUan YaCTb PbIHKA KYMAU-Npoaaku
nogepxaHHoro ¢noTa.

Hanbonee 13BeCTHbIMM 1 LUIMPOKO NpUMEHse-
MbIMUK ABRA0TCA npodopmbl Norwegian Sale Form
(SALEFORM 2012), Nipponsale Form, Singapore
Shipsale Form, Kaxpgaa 13 KOTOpbIX OTpa)kaeT pe-
rMoHasibHble 0CO6EHHOCTU PbIHKA, HA KOTOPOM
OHW NpumeHstoTcA. Kak npasuno, npodopmbl 1c-
NONb3YTCA NPU 3aKTIYEHNN TPAHCHALMOHAbHbIX
cpenok. HecmoTps Ha 1o, uto npodopmbl B 601b-
LWMHCTBE CBOeM pa3pabaTtbiBannCb B KOHTEKCTe
aHMMMNCKOro npaBa B KayecTse NPUMEHVMOro,
CBOE pacnpocTpaHeHre NpopopmMbl NOAYUUIN
N B POCCUINCKON NpaKTuKe. Tak, cynebHas npakTuka
CBMAETENbCTBYET, YTO CAENKM NO Kyrnyie-npoaaxe
CYAOB Ha OCHOBaHUW NPodbopPM B TOM UK NHOM
BuAe B Poccnn 3aknioyaroTca Ha OCHOBaHUM NpPO-
dopmbl SALEFORM 1993 (Hanpumep, MNoctaHoB-
neHue ApbutpaxHoro cyga JanbHeBOCTOYHOrO
okpyra ot 01.07.2021 N° ®03-2642/2021 no geny
N2 A51-18991/2019, NMocTtaHoBneHne OAC Cerepo-
3anagHoro okpyra ot 12.12.2008 no geny N2 A56-
27224/2007). I3BeCTHbl crly4au, Korga CTOpPOHbI
MOAYMHAIOT Takne NPodpOopPMbl U POCCMINCKOMY MNpa-
By. Pe3ynbraT Takmx gencteun 6e3 nepepaboTku
NpPo¢pOpPMbl MOXKET ObITb CAaMbIM HEMPEACKA3YEMbIM,
0COOEHHO B YCOBMAX POCCUIACKON MPaBOBON Ael-
CTBUTENBHOCTN.

3HaunTenbHy ponb B pa3paboTke npodopm
3aHMMaeT HenpaBUTENbCTBEHHAA OpraHM3ayma
BIMCO, Ha cueTy KoTopoli okosio 350 npodopm
1 pas3nnyHbix oroopok. Coscem HegaBHO BIMCO
pa3paboTana 1 ony651KoBana CBOK COOCTBEHHYHO
HOBYI0 MPOodOpPMy 1A PbIHKa NOAepPKaHHbIX CYA0B
nop HasaHuem SHIPSALE 22, o6pa3sel koTopoi
MOXHO CKavaTb Ha odumumanbHom canTte BIMCO'.

HenocpencTBeHHbIM NpeAWecTBEHHUKOM HO-
BOV NpodOopMbl, O KOTOPOW NOMAET pPeub HUXe,
MOXKHO cumnTaTb npodopmy BIMCO SALEFORM,
NPUHATYI0 B 1956 rogy 1 nepecmMoTpeHHyo B 1966,
1983, 1986, 1993 1 2012 rogax. lNpodopma paspa-
6aTbiBanacb coBMecTHo ¢ Hopaexckon Accouna-
uuen cygosbix 6pokepos (Norwegian Shipbrokers’
Association).

HecmoTpsa Ha 1o, UTO 3a OCHOBY Oblfia B3ATa
npodopma SALEFORM, HoBaa npodopma nmeet
1 CBOU KJItOUEBble N3MEHEHMSA, KOTOPbIe 3alyMaHbl
cpenatb npodopmy elle 6onee ynobHom oTHOCK-
TeSIbHO ee NpefLecTBEHHNKOB. Peub ngeT He Tosb-

' https://www.bimco.org/contracts-and-clauses/bim-
co-contracts/shipsale-22
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KO 06 N3MeHEeHUAX HEKOTOPbIX GOPMYNMPOBOK,
HO 1 O BKJIIOUYEHUN JOMONHUTENbHbIX CTaTen. Huxe
KOPOTKO OnuLLemM OCHOBHbIe HOBLUECTBa B Npodop-
Me SHIPSALE 2022. 3T1 HOBLUECTBa KacalTcA Kak
dbopmbl, Tak 1 cogeprkanHma SHIPSALE 2022,

Mpexpae Bcero, 6pocaeTcsa B rnasa xopoLuo y3-
HaBaemasa «bokcoBasa» ¢opma BIMCO. B otnmume
oT SALEFORM B HoBoOW npodopme Tenepb npume-
HAETCA CTaHAAPTM3NPOBaHHAA «6oKcoBanA» Gpopma,
Kak BO MHoOrux apyrux npopopmax BIMCO, uto He-
COMHEHHO NpUBHOCUT yaobcTeo B obopmneHme
cAenku.

Mommmo «6okcoBol» GOpPMbI, MepeyeHb JOKY-
MEHTOB, KOTOPbIMU CTOPOHbI 06MEHUBAOTCA NpU
3aKpbITUW CAENKM, Tenepb BbIHECEH B OTAENbHOE
npunoxeHvie A BMECTO BKIIOUYEHNA TEKCTA B «TENO»
npo¢opmbl. C OQHON CTOPOHBI, 3TO AenaeT 4OrOBOP
6onee NPOCTbIM K BOCMPUATUIO U YAO6HBIM AN no-
NCKa COOTBETCTBYIOLUMNX MOSIOMKEHNN, MOCKONbKY
06bIYHO VIMEHHO 3Ta YacTb ABNAETCA NPegMeTOM
neperosBopoB CTOPOH. C Apyron CTOPOHbI, Ha Npak-
TUKe CTOPOHbI PefKO BKJ/IIOUAIOT B TEKCT AOroBOpa
CNUCOK TakoW JOKyMeHTauun. Yalye Bcero Takom
cnrcok odbopmnaeTca B BuAe OTAENIbHOMO AOMNONHN-
TeIbHOrO COrMaLleHns, a COOTBETCTBYHIOLLME CTPOKM
(lines) B TekcTe NpodopMbl MPOCTO BbIYEPKUBAIOT-
cA. AHanornyHbim obpasom B npodopme Tenepb
NpUCyTCTBYeT NpunoxkeHue B, npeactasnatowee
cob6ol nepeyeHb NPeaMETOB, KOTOPbIE He BKJIO-
yalTCA B NpeaMeT caenku. HakoHew, HoBas npo-
¢dopma nocTpoeHa Takum 06pa3om, YToObl MaKCU-
MaJibHO CKOOPAUHMPOBATL CTaTbM AOFOBOPA C XPO-
HONOrMen 3aKoUYeHNA CAENKN, UHbIMW CJTOBaMMU,
CTPYKTypa NpodopMbl OTPaXKaeT JIOrMKY npouecca
NCMONHEHUA COENKN.

OpnHaKo, Ha BHelwHeM 0bOpPMIEHUN N CTPYK-
Type M3MeHeHNA He 3aKaHumBatoTcA. HoBadA npo-
dopma cogepKnT 1 abConioTHble HOBLLECTBA. Tak,
Hanpumep, oHa NPAMO 3aKpensaeT BO3MOXHOCTb
LOKYMEHTasIbHOro 3aKpbITUA CAENKN NOCPeACTBOM
3JIEeKTPOHHbIX cnocoboB cBaA3n (CtaTbs 16(a)).
Bo-nepBbix, npodopma Tenepb AOMycKaeT BO3-
MOXHOCTb MCMONb30BaHUA LMPPOBON NoANUCH
6naropaps Hosol oroBopke BIMCO's Electronic
Signature Clause 2021. 310 KacaeTca Kak camoro
[LOroBOpA, TaK M MHbIX JOKYMEHTOB B paMKax CAeN-
Ku. Ha npaKkTuke 3To MOXeT co3faBaTb pag npo-
6nem, NOCKONbKY He BCe CTPaHbl, B KOTOPbIX OyaeT
perncTpupoBaTbCA NPaBo COBCTBEHHOCTU Ha Cya-
HO, MOTYT MPUHMMATb B KauecTBe NOATBEPKAAIO-
LMX [OKYMEHTOB SNEKTPOHHYIO KYMNUyto, PaBHO Kak
1 pyrve QOKYMEHTbI B paMKax caenku. Nostomy
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NCMNoJIb30BaHME 3TOW OroBOPKM 1 TaKOro crnocoba
nognmcaHus LOKYMEHTOB TPeOyeT OT CTOPOH 0CO-
6011 OCTOPOXKHOCTM 1 3ab1aroBpeMeHHO NpoBep-
KW NpYemsIeMoCT Takol GopMbl B agMUHUCTPaLN
rocyfapctea pervctpauyuu ¢nara. Bo-BTopbix, o1-
[eNTbHOrO BHUMaHUA 3aC/y>KMBaeT NOJNTIOXKEHNE, OT-
pakatoLee CNoKUBLLYIOCA TEHAEHUNMIO B YCIIOBUAX
COVID-19 o npoBefeHnn 3aKpbITUA CAENKN AUCTaH-
LIMOHHBIM Croco60M. Yalle BCEro Takme «BCTpeUmn»
NPOBOAATCA NOCPEACTBOM BUAEOKOHPEPEHLMN.

Cpean ppyrux BaKHbIX M3MEHEHUI MOXKHO
OTMETUTb U3MEHEHWs, Kacallimecs OenosunTa,
CaHKLMNOHHOWN OroBOPKN, aHTUKOPPYNLUMOHHOM
OFOBOPKM N OFOBOPKN O KOHOUAEHLUMNANTbHOCTH,
KONui OKYMEHTOB MO CAesiKe, nepefayn cygHa
1 nepexofa TUTYNa, rapaHTa NCMNonHeHmsa obA3a-
TeNbCTB, rapaHTum (warranty) B OTHOLLEHUM OTCYT-
CTBUSI OOPEMEHEHUI HA CY[HO, HCNEKUWY CYLHa.
PaccmoTpurM nx HecKonbKo nogpobHee.

N3meHeHune npetepnena Cratba 5, perynupy-
lolWas ycnoBusa BHeCeHNA fenosunTa. TeHaeHUnA
pblHKa TaKOBA, YTO 3a4acTyt0 K UCMOSTHEHUIO CAENKN
NpYBeKaeTca TpeTbe NNLO — AepXxKaTeNb Aeno3u-
Ta. MpegwecTayowas npodopma cogepnT Takoe
ycnoBue, ofiHaKo, HoBasA npodopma geTanusnpy-
€T YC/IoBUA CAeNKN C NpUBNIEYEHNEM fiepKaTensa
Jeno3unTa 1 NPAMO OTCbINaeT K OTAENbHOMY TPeX-
CTOPOHHEMY COFNalLEeHNIo O erno3unTe, NOAPO6HO
perynupys BOnpochl, CBA3aHHble C HUM. Tak, Hanpw-
Mep, MMUYHOCTb epKaTess Aerno3nTa Aos»KHa OblTb
yeTKO cornacoBaHa. [Tokynatenam Takxe npepgo-
CTaBNAETCA NbFOTHbIN Nepuo B ABa 6aHKOBCKUX
[HSA, e eno3nT 3aepKnBaeTcsa U3-3a onpeae-
NEHHbIX AeCcTabunmsnpyowmnx 6aHKOBCKUX COObI-
Tun. MocnegHee ABNAETCA 0COOGEHHO aKTyaNlbHbIM
B YCJIOBMAX ONaceHnii 6aHKOB 0 cObMOAeHNI 3aKo-
HopOaTeNbCTBA O Nleranm3aunmn AeHEXHbIX CPeacTs,
LOObITbIX MPECTYMHbBIM MyTEM, Y Pa3fINYHbIX CaHK-
LIMOHHbIX NPOBEPOK COOTBETCTBYIOLLMMMU CITy>KOamu
6aHKOB Mpu NPOBeAEHUI NIATEXEN.

[pyroe n3meHeHne KacaeTca MOKYMNHOW LieHbl.
B SHIPSALE 22 (CtaTbsa 14) Tenepb cOAepPXXUTCA YC-
NoBWe, MO KOTOPOMY OnjlaTa NMOKYMHOM UeHbl (Ha-
pAQY C ApYrMM NiaTeXkamm no JoroBopy) AOMKHa
NpPoun3BoANTbCA 6€3 KaKMX-TMbo 3a4eToB, BbIYETOB
vwnu yaepxaHun. Panee B SALEFORM 2012 npeg-
YCMaTPKWBAIOChb, YTO MNOKYMHAsA LieHa AOSIKHa ObITb
ornnavyeHa «B NosIHOM ob6beme 6e3 6aHKOBCKUX KO-
MUCCUI».

B «6oKkcax» 5 u 6 HOBOW NPodOpPMbl YKa3aHbl,
COOTBETCTBEHHO, rapaHTbl MpoAaBLa 1 NOKynaTens,
KOTopble Tenepb Tak»Ke ABMAIOTCA CTOPOHaMMU, Noj-
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NUCbIBAOLLNMIN MEMOPAHAYM, BMECTe C 3adB/eHN-
€M O TOM, UTO CBOEN NOANNCHI0 HAa MEMOPAHAYMe
rapaHT rapaHTUpyeT BbinonHeHe obA3aTeNbCTBa
NpoAaBLOB UM NoKynaTenen B COOTBETCTBUM C JO-
rOBOPOM. DTO HOBOBBefeHMe 0OYCIOBEHO B CBA3M
C Tem, YTO 3a4acTyto MOKynaTenu cosgatoT abco-
NIOTHO HOBble KOMMNaHUM 6e3 akTUBOB AnA NPUoo-
peTeHna KOHKPETHOro CyAHa 1 ero sKcnyaTaumu.
PaHee Ha npakTrKe Takue rapaHT obopMIAInChL
OTAENbHbIM [JOKYMEHTOM.

B «6okce» 25 noABMIOCL HOBOE MOJIOXKEHNE
06 ycnoBusx (subjects), KoTopble Ha NpaKkTuKe mc-
Nosib30BaNINCb JOCTAaTOYHO YacTo. Tak, K TakoMy
YCJTIOBUIO YaCTO OTHOCAT NOJyYeHne KoprnopaTuB-
HbIX ogobpeHnin. Hanpumep, B cilyyae, eCnm cooT-
BETCTBYIOLLEee 006peHVe He NoSTyYeHO CTOPOHOM
K onpepeneHHOMY CPOKY, TO CAeNKa CYMTaeTCa aH-
HYNMPOBaHHOM. B criyyae »e cobntopeHna ycnosus
chenka cumTaeTtca coctoasLwenca. Mo cytn, peub
npet o6 oTnaratesibHOM yC/IOBUN.

C yueToM TeKyLLeln NoNUTUYeCKon o6CTaHOBKN
B MMpe CTOPOHbI B MOC/efHee Bpemsa BCe valle
1 YalLe BKMYaoT CAHKLUMOHHbIE U aHTUKOPPYNLK-
OHHble OrOBOPKM B TEKCT JOrOBOPOB ANA cobto-
LEHUNA KaKUX-MO0 BHYTPEHHUX KOPMOPATUBHbIX
TpeboBaHWin KomnaHun. BknioueHHasi B SHIPSALE
2022 oroBopKa ABNAETCA 4OCTaTOYHO JTAKOHUYHOM
1, CKopee BCero, Ha npakTuke bynet npegmeTom
N3MEHeHNN CTOpoHamMmu. Tem He MeHee, yKa3aHune
Ha TO, UTO B CJTyYae HapyLLEeHWA TaKNX YCNOBUI Apy-
ras cCTopoHa 6yfeT nMeTb NPaBOo Ha PacTOpPXKeHue
[OroBOpa 1 B3blCKaHMe yObITKOB, NpeAcTaBnsaeTca
MOJIe3HbIM.

Cpefn HOBbIX OFOBOPOK TaKXe cnefyeT oTMe-
TUTb YCJI0BME O KOHPUAEHLMANbHOCTM, KOTOpOoe
npeacTaBnaeT coboi YacTo BKIOYaeMoe ycyioBre
NpaKkTUYeCKX B NOOON cAenKe Mo Kynne-npogaxe
cyaHa. SHIPSALE 2022 ncxogut 13 TOro, 4To Hapy-
LeHne ycnoBua o KOHPUAeHUanbHOCT He faet
nocTpafaBsLUell CTOPOHE NpaBa Ha pacTopXKeHune
ZoroBsopa.

N3meHeHnA BHECEHDI 11 B MONIOXKEHNA O rapaHTu-
Ax (warranty) npofasLa B OTHOLIEHUMN OTCYTCTBUA
obpemMeHeHWI Ha CyAHO Ha MOMEHT ero nepegaun.
HoBasa pepakuus chopmynuposaHa 6onee wnpo-
KM 06pa3om, UToObl MOKPbLITb Kak MOXHO 60sbLiee
KONMMYeCTBO NPAMO HeMoVMeHOBaHHbIX 0bpemeHe-
HUI N OrPaHNYEHNIA.

OfHO BaXHOEe M3MEeHeHVe MO CPaBHEHUIO
¢ SALEFORM 2012 kacaeTcA nonoxxeHusa o6 nH-
cnekuun cygHa. PaHblue y CTOPOH 6blf10 TONbKO
[Be anbTepHaTMBbl: NMO60 NoKynaTeNlb OCMOTPeN
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W MPVIHAN CYLHO W ero 3anuncuy o Knacce, nmbo no-
KynaTtenb 6ygeT nmeTb NPaBo NPOBEPUTb CYAHO
1 3anucuy o Knacce. SHIPSALE 22 Bkntoyaet B cebs
TPEeTbio BO3MOXHOCTb AS1A NOKynaTensa — NpAmo
OTKa3aTbCA OT OCMOTPa CyZiHa U 3anucemn o Knac-
Ce W NPUHSATb UX «KaK eCTby». ITO MOXET 6bITb Mo-
Ne3HOW anbTepHaTNBOM AN1A HEKOTOPbIX CAENOK,
Hanpumep, Meay «CBOUMMU» KOMMNaHUAMU UK
npv npofake cygHa Ha noM. BHumaHue ygeneHo
W OTAENbHbIM MOJIOXKEHUAM, KacaloLWmnMca Nog-
BOAHOW MHCNEKUMY U MOCTAHOBKM CYAiHa B CYXOM
[OK, B KOTOPbIX B OCHOBHOM paccMaTpurBatoTcA Te
e BOMNpOChl, UTO U paHee, HO 6onee nogpobHo.
Ocob6o cnegyeT noguyepkHyTb, uto B SHIPSALE 22,
B oTnnumne ot SALEFORM 2012, He onpegeneHo,
KaKas anbTepHaTyBa NPUMEHSAETCA, €C/IN CTOPOHDI
He oCyLLecTBMAN NPAMON BblIOOp ansTepHaTuB. [o-
3TOMY BO 136exaHue CMOPHOW CUTyauun cnegyet
BHUMaTeSIbHO CNefuTb 3a TeM, YUTOObl COOTBETCTBY-
towee nose NpopopMbl Hb110 3aNOSIHEHO.

TakXe CPOK, B TeYeHne KOTOPOro CTOPOHbI
LOMKHbI OOMEHMBATBLCA KOMUSAMM, YEPHOBMKAMM
nnn obpasyamu JOKYMEHTOB O nepepaye cyn-
Ha, 6bl1 COKpalleH C AeBATU [0 NATU AHEeN no-
CNle Camoro paHHero yBefoMJieH/sA O nepepaye
B SHIPSALE 22. CornacHo HoBoW npodopme camoe
paHHee yBefoOMIIeHNE O Nepefaye JONIKHO ObiTb
oTnpaBfieHo 3a 20 gHen Jo npegnosiaraemon gatbl
rOTOBHOCTM CyfiHa K nepegave.

HakoHel, HeboNblUME N3MEHEHNS KOCHYNCH
1 apbuTpa)kHO OroBOPKM BMeCTe C OFOBOPKON
0 npuMeHMoM npaee. Hoas ctatbaA B SHIPSALE 22
KaxeTca 6onee HeMTpanbHbIM BApMAHTOM OTHOCU-
TENbHO NPEeALEeCcTBYOLWNX BEPCUIA, COQEPKALLMX
TPW anbTepHaTMBHbIX BapnaHTa, U faeT CTOPOHaM
60nbLie cBOO6OAbI 418 BKIIIOUEHNA BbIOPAHHON UMM
npoueaypsbl. 3a OCHOBY apbUTPaA>KHON OrOBOPKM
B3ATa BIMCO Law and Arbitration Clause 2020.

Takum obpasom, npopopmy SHIPSALE 2022
[LOCTaTOUYHO CJIOMHO Ha3BaTb abCcoNOTHO HOBO.
MpocnexunBaeTtcs ABHaA NPeeMCTBEHHOCTb C MPO-
dopmamun SALEFORM, HO ¢ «aBTOPCKMMI» N3MEHe-
HUAMM, BHeCeHHbimun BIMCO.

CTonT OTMEeTUTb, UTo Br3HEeC Bceraa OTHOCUI-
CA HACTOPOXKEHHO K HOBbIM Bepcuam npodopm
no Mepe 1x NOABNEHUSA, @ MOBCEMECTHOE UCMOJb-
30BaHMe HOBbIX NPOPOPM CTaHOBMIIOCH pe3ysibTa-
TOM BecbMa AJInTeNIbHON anpobaunm Ha NpakTurKe.
Kpome Toro, Kak npaBuio, NpodopMbl He HAXOAAT-
cA B cBOOOAHOM GecniiaTHOM JOCTyne, U y4yacT-
HUKM 060pOTa MCMONb3YyIOT paHee NoJlyyeHHble
B NMofib30BaHMe NpPodopmbl, MO0 NPOCTO Aarke



He 3HaloT O CyLIeCTBOBaHNN HOBbIX. TOMy CBUe-
TeNbCTBO, YTO A0 CUX MOP UCMOSNb3yeTCA, Hanpu-
mep, npodpopma SALEFORM 1993. U He BblI3bIBa-
eT COMHEeHUI, YyTo 6usHec byaeT Ncnosnb3oBaThb
CTapble NPOodOPMbI 1 Janblue, BMPoYeMm, Hapaay
C HOBbIMU. [1pMYMHON 3TOMY ABNAETCA, B MEPBYIO
ouepefb, cyaebHaa npakTuka, kotopasa ¢opmu-
pyeT OTBeTbl Ha Pa3fInyHble CNOPHbIe CUTyauum,
BO3HMKaLWMe NPY 3aKIOYEHNN U NCMIONTHEHWN
CAeNoK Mno Kynne-npopaxe ¢pnota, TONKoBaHWA OT-
LenbHbIX NonoxeHun npodopm. BepoatHee Bcero,
Takan »ke cyabba xaet 1 Hosyto npodpopmy SHIP-
SALE 22, KoTopasa Tem He MeHee He npeTepnena
KPUTUYECKNX N3MEHEHUI OTHOCUTENIbHO CBOUX
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npenwecTBeHHNKOB. M Bce e HoBas npodopma
MO>KET CTaTb XOPOLUEN OTMPaBHOW TOYKON B NPO-
BeJeHNM NeperoBopoB MO 3aK/IOUYEHUIO CAENKMN
KYNAn-npoAakn CyiHa, y4UTbIBatoLen TeHAEHUNN
pbIHKa 3a NoC/iefHNEe HECKOJIbKO NET, N C yYeToM
6onblwon cxoxecTn ¢ npodpopmorn SALEFORM
2012 nmeeT BCe WAHCbI CTaTb HOBbIM CTAHAAPTOM
npodopmbl B 0bnacTv npogaxum cynos. Hecmotpsa
Ha TO, YTO HOBasA NPOPOpPMa He COAEPKUT KaKMX-
NGO NPUHUUMNUANbHbIX HOBLUECTB, 00YCNOBEH-
HbIX HOBbIM NMPABOBbLIM PErynMpoBaHnem, 1obas-
NeHne HOBbIX PA3/INYHbIX MONOXEHWI B Npodop-
MY MOXET MOMOYb CTOPOHaM CIKOHOMUTb BpeMS
W AeHbI Ha NeperoBopax. =
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New Old BIMCO SHIPSALE 22 Form

The article deals with the new proforma BIMCO SHIPSALE 22, developed for the secondary ship market.
At the beginning of the article, a general idea is given of what the proforma is. Having briefly reviewed
the proforma that preceded SHIPSALE 22, which were used in practice for the sale of ships, the author
offers an analysis of the main changes in the new proforma and gives them a short commentary based

on his own experience.

connection with the announcement of the

new SHIPSALE 22 form by BIMCO (Baltic and
International Maritime Council), which has been
under development for almost two years, this
publication has two aims at the same time.

Firstly, for the less informed readers, to give
the most general idea of what the proforma is,
including a better understanding of the changes to
the new SHIPSALE 22 form. Secondly, to familiarize
the reader with the main amendments to the new
proforma. Therefore, this publication will be more
of a descriptive and practical nature.

One consequence of repetitive, template-based
transactions in the shipping business has been the
gradual emergence and development of so-called
proforma contracts. Their emergence is primarily
attributed to the intensification of shipping due to
the industrial revolution. The proformas are typical
contractual terms which are widely used in the
world practice of merchant shipping.

As a rule, proformas are developed by reputable
international non-governmental organizations with
the participation of representatives of merchant
mariners, shipowners, carriers, cargo owners,
insurance companies, etc. This involvement
of business representatives is important since
a proforma developed without considering the

%4

realities and needs of business will obviously not
be used in practice.

The purpose of any proforma is to systematize
the most used terms, to simplify, expedite and
make it convenient to conclude agreements, and
to reflect a balance of interests of the parties to
the contract, arising as a compromise from the
discussion of the proforma prior to its adoption.

Unfortunately, the balance of interests is not
always maintained in the proforma for the simple
reason that their development and introduction is
most often lobbied by a particular interest group.
However, even in this case, the practice has found a
solution. Although the proformas are standardized
contractual terms and conditions, this does not
mean that they cannot be changed by agreement
between the parties. In practice, parties do exactly
that by adding, modifying, or deleting (“crossing
out”) relevant terms from the proforma text, so the
proforma is a kind of legal “constructor”. If there
are many changes, the parties conclude additional
agreements (addendums), in which the terms of
the agreement are specified in detail. Often the
addendum is much larger than the proforma itself.

Convenience and velocity of transactions
is facilitated by the way in which proformas are
designed and structured. The proforma can



be either a monolithic text of the terms of the
agreement (classic proformas widely used in
the first half of the 20th century) or a special
“boxed” form. However, the “boxed” form in the
vast majority of cases involves several parts of
a contract, one of which includes a monolithic
transaction text. While the monolithic text is
commonplace, the “boxed” form is rather exotic
among contracts, which became widespread in
the second half of the 20th century. One of the first
of such a form was the GENCON voyage charter
party form. The “boxed” form is the construction
of the main terms of contracts in the form of
“boxes” in which the main terms of the agreement,
quantitative indicators, etc,, i.e. the most important
economic terms of the deal from a business point
of view are written. Proforma “boxes” usually form
the first part of the contract, while the second part
is written as a continuous text. The terms in the
“boxes” have a thematic reference to the articles
in the second part of the proforma, which already
contains detailed legal regulation of the relevant
issues. This technique indicates that the proforma is
a product of business and for business, but without
affecting the legal part.

There are a variety of types of proformas: for
charterparties (up to and including proformas for
certain types of cargo), for affreightment, for vessel
towing, for shipbuilding.

Among the proformas, an important place is
occupied by proformas regulating relations from
sale and purchase of the fleet. Most of the fleet sale
and purchase market is based on such proformas.

The best known and most widely used are
the Norwegian Sale Form (SALEFORM 2012),
Nipponsale Form, Singapore Shipsale Form, each
of them reflects the regional characteristics of the
market where it is used. The proformas are generally
used in transnational agreements. Although the
most proformas have been developed in the
context of English law as the applicable law, the
proformas have also become common in Russian
practice. Thus, judicial practice shows that Russian
proforma sale and purchase agreements are
concluded on the basis of SALEFORM 1993 (e.g.
the Decree of the Commercial court of Far Eastern
District dated 01 July 2021 No. F03-2642/2021
in case No. A51-18991/2019, Decree of Federal
Commercial court of Northwestern District dated
12 December 2008 in case No. A56-27224/2007).
There are known cases where parties have made
such proformas subject to Russian law as well.

I1l. ARTICLES

The result of such actions without redrafting the
proforma may be unpredictable, especially in the
context of Russian legal reality.

BIMCO, a non-governmental organisation with
350-some proformas and various clauses has played
a significant role in the development of proformas.
More recently, BIMCO has developed and published
its own new proforma for the second hand vessel
market called SHIPSALE 22, a sample of which can
be downloaded' from the official BIMCO website.

An immediate predecessor of the new proforma
discussed below is the BIMCO SALEFORM form
adopted in 1956 and revised in 1966, 1983, 1986,
1993 and 2012. The proforma was developed in
conjunction with the Norwegian Shipbrokers’
Association.

Although it is based on the SALEFORM, the
new proforma has key changes that are intended
to make the proforma even more user-friendly
than its predecessors. It is not just a question of
changing certain wording, but also of including
additional clauses. Below we briefly describe the
main innovations in the SHIPSALE 2022. These
innovations concern both the form and the content
of SHIPSALE 2022.

First of all, the clearly recognizable BIMCO
“boxed” form catches the eye. Unlike SALEFORM,
the new proforma now uses a standardized “boxed”
form, as in many other BIMCO proformas, which
undoubtedly brings convenience to the processing
of the agreement.

In addition to the “boxed” form, the list of
documents exchanged by the parties at the close of
the agreement is now included in a separate Annex
A instead of including text in the “body” of the
proforma. On the one hand, this makes the contract
easier to read and easier to find the relevant
provisions, as this is usually the part negotiated by
the parties. On the other hand, in practice, parties
rarely include a list of such documentation in the
text of the contract. Most often, such a list is in
the form of a separate supplementary agreement
and the relevant lines in the proforma text are
simply crossed out. Similarly, the proforma now
includes Appendix B, which consists of a list of
items that are not included in the subject matter
of the agreement. Finally, the new proforma has
been designed to align the sections of agreement
as closely as possible with the chronology of the

' https://www.bimco.org/contracts-and-clauses/bim-
co-contracts/shipsale-22
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transaction, in other words, the structure of the
proforma reflects the logic of the execution of
agreement process.

However, the amendments do not stop at the
appearance and structure. The new proforma
contains absolute innovations. For example,
the proforma explicitly permits documentary
closure of a transaction by electronic means
of communication (Article 16(a)). Firstly, the
proforma now permits the use of an electronic
signature through the new BIMCO'’s Electronic
Signature Clause 2021. This applies to the contract
itself as well as to other documents within the
transaction. In practice, this may pose several
problems because not all countries in which
ownership of a ship will be registered are able
to accept the electronic bill of sale as supporting
documents as well as other documents within
the transaction. Therefore, the use of this clause
and this method of signing documents requires
the parties to take special care and to verify in
advance the acceptability of such form with the
administration of the Flag Registry State. Secondly,
a provision reflecting the current trend in the
COVID-19 context to conduct the closing of a
transaction remotely deserves separate attention.
Most often such “meetings” are conducted by
videoconference.

Other important changes include changes
relating to the deposit, the sanctions clause, the
anti-corruption and confidentiality clause, copies
of transaction documents, transfer of the vessel
and transfer of title, the performance guarantor, the
warranty of the absence of encumbrances on the
vessel, and the inspection of the vessel. We look at
them in a little more detail.

Article 5 regulating the conditions for making
a deposit has been amended. The market trend
is that a third party (the deposit holder) is often
involved in the execution of the agreement.
While the previous proforma contained such
a condition, the new proforma details the terms
of the agreement involving the deposit holder
and explicitly refers to a separate tripartite deposit
agreement, regulating issues related in detail. For
example, the identity of the deposit holder must
be clearly agreed. Buyers are also given a grace
period of two banking days if the deposit is
delayed due to certain disruptive banking events.
The latter is particularly relevant in the context of
banks’ concerns about compliance with money
laundering regulation and various sanctions
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inspections by the relevant bank services when
making payments.

Another change concerns the purchase price.
SHIPSALE 22 (Article 14) now stipulates that
payment of the purchase price (along with other
payments under the contract) shall be made
without any set-off, deduction or withholding.
Previously, SALEFORM 2012 stipulated that the
purchase price must be paid “in full free of bank
charges”.

Boxes 5 and 6 of the new proforma identify the
seller’s and buyer’s guarantors, respectively, who
are now also signatories to the memorandum,
together with a statement that, by his signature
on the memorandum, the guarantor guarantees
the performance of the sellers’or buyers’ obligation
in accordance with agreement. This innovation is
due to the fact that buyers often create entirely
new companies without the assets to acquire a
particular vessel and operate it. Previously, the
practice was to issue such guarantees in a separate
document.

There is a new subject clause in Box 25 which
has been used quite frequently in practice. For
example, such a condition often includes the
receipt of corporate approvals. For example,
if the approval is not received by a party by
a certain deadline, the transaction is considered
to be cancelled. If the condition is met, then
the transaction went through. This is essentially
a condition precedent.

Given the current global political climate, the
parties have recently been increasingly including
sanctions and anti-corruption clauses in the text
of contracts to comply with any internal company
requirements. The clause included in SHIPSALE
2022 is rather short and is likely to be subject to
change by the parties in practice. Nevertheless, the
indication that the other party will have the right
to terminate the contract and recover damages in
the event of a breach of such clauses seems useful.

Among the new clauses is also the
confidentiality clause, which is a clause frequently
included in almost any transaction involving the
sale and purchase of a vessel. SHIPSALE 2022 set
out that a breach of a confidentiality clause does
not give the aggrieved party the right to terminate
the contract.

The warranty clauses of the seller on the
absence of encumbrances on the vessel at the
time of delivery have also been amended. The
new wording is worded more broadly to cover as



many not explicitly addressed encumbrances and
restrictions as possible.

One important change from SALEFORM 2012
concerns the provision for vessel inspection.
Previously, the parties only had two alternatives:
either the buyer has inspected and accepted the
vessel and its classification records, or the buyer
shall have the right to inspect the vessel and its
classification records. SHIPSALE 22 includes a third
option for the buyer to explicitly refuse to inspect
the vessel and its classification records and accept
them“as is” This can be a useful alternative for some
agreements, e.g. between ‘own’ companies or when
selling a vessel for scrap. Attention is also given
to the separate provisions relating to underwater
inspection and drydocking, which mostly deal
with the same issues as previously, but in more
detail. It should be particularly emphasized that
SHIPSALE 22, unlike SALEFORM 2012, does not
specify which alternative applies if the parties
have not exercised a direct choice of alternatives.
Therefore, care should be taken to ensure that
the relevant proforma field is filled in to avoid
a disputable situation.

Also, the period within which the parties must
exchange copies, drafts or samples of the delivery
documents has been reduced from nine to five days
after the earliest notice of transfer in SHIPSALE 22.
Under the new proforma, the earliest delivery
notice must be sent 20 days before the expected
date of readiness of the vessel for delivery.

Finally, the arbitration clause together with
the applicable law clause have also been slightly
modified. The new article in SHIPSALE 22 seems
more neutral than previous versions containing
three alternatives and gives the parties more
freedom to include the procedure of their choice.
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The basis for the arbitration clause is the BIMCO
Law and Arbitration Clause 2020.

Therefore, SHIPSALE 2022 is hardly new at all.
There is a clear continuity with the SALEFORM
proformas but with ‘authorial’ changes made by
BIMCO.

It is worth noting that business has always
been wary of new versions of the proforma as
they emerged and the widespread use of new
proformas has been the result of very long testing
in practice. In addition, as a rule, proformas are not
freely available and parties to civil law relations
use proformas they have previously received, or
they are not even aware of the existence of new
proformas. This is evidenced, for example, by the
fact that SALEFORM 1993 is still in use. There is no
doubt that business will continue to use the old
proformas along with the new ones. First of all, the
reason for this is court practice, which forms the
answers to various disputable situations arising in
the conclusion and execution of agreements on the
sale and purchase of the fleet, the interpretation
of certain provisions of the proforma. Most likely
the same fate awaits the new SHIPSALE 22, which,
however, has not undergone any critical changes
as compared to its predecessors. Nevertheless,
the new proforma can be a good starting point
for negotiating a sale and purchase of a vessel,
considering the market trends of the last few years,
and taking into account the great similarity to the
SALEFORM 2012, it has good chances of becoming
the new proforma standard in the sale of vessels.
Although the new proforma does not contain any
fundamental innovations due to the new legal
regulation, the addition of various new provisions
to the proforma may help the parties to save their
time and money in negotiations. =
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KceHuna CnexoBa,

CaHkT-MNMeTepbyprcknin HCTUTYT (drnuan) Bcepoccniickoro rocynapcTBeHHOro
yHuBepcuteTa toctuyum (PMA MuHiocta Poccun)

[pakpaHcTBO pebeHka,
POAMBLLEroCa Ha CyaHe: noaxoAbl
«NpaBsa KpoBU» N «NpPaBa NOYBbLIY»

B cmamese paccmompeHsl 0cCHo8Hble npobieMbl, B03HUKAOWUe npu onpedesieHUU 2pax0aHcmaa pe-
6eHKa, poouslie20cA Ha cyoHe. COenlaH 8b1800, YMo Odxe cpedu 20Cy0apcmea, UCNoIb3yoUuUX «<Npaso
Kposu» 8 Ka4ecmae 06wje2o NpuHYUNa onpedesieHus 2pax0aHcmed, «<npaso NoYBbl» AKMuUeHO NPu-
MeHsaemcs 8 Kadyecmae (haky/1ibmamugHo20 Memooa onpedesieHus npasa pebeHKa Ha 2pax0aHCcmMao.
Vcxo0s u3 sbiwueusnioxeHH020, Npedcmasifaemcs yesnecoobpasHbiM ype2ysupo8ams 8 HAUUOHA/IbHOM
3akoHodamenscmee Poccutickoti @edepayuu cmamyc pebeHKa, poouswe2ocsa Ha cyoHe, udywem noo

¢nazom Poccutickol Qedepayuul.

poueccbl rnobanusaumm NPUBOAAT K yBenunye-

HUI0 aKTUBHOCTW NepeMeLLeHA Nitogen Nno Bce-
My Mupy. Pa3Butne mexgyHapoLHOro Typur3ama
1 0eN0oBbIX KOHTAKTOB MeXAY rparkaaHaMm PasHbIX
CTpaH NPMBOANUT K CYLLEeCTBEHHOMY YBENNYEHUIO
KOMMYecTBa MHOCTPAHHbIX rpakaaH Ha TeppuUTo-
P11 pasnnuHbIX rocygapcTs. [Npu 3Tom passuture
chepbl KPYU3HbIX MEPEBO30K NPUBENO K TOMY, UTO
rpagaHe TPeTbUX CTPaH B TeUYeHne QINTENbHOO
BpeMeHu (OHW, Helenun) HaxXoAATCA Ha KPYN3HOM
narviHepe, naywem nog ¢pnarom MHOCTPaHHOro AnA
3TUX rpaxAaH rocygapcTtsa. Micxoas v3 Bbllensno-
YKEHHOTO, aKTyaJIbHbIM OCTaeTCsA BOMPOC onpeaene-
HMA rpaXkaaHCTBa pebeHkKa, poamBLIErocs Ha cya-
He. B coBpemeHHON 1pugnyeckon JOKTPUHE Bbl-
LenAT Ba OCHOBAHMWA ANA NpUobpeTeHnA NNLIOM
rpagaHCTBa: «NPaBO KPOBU» 1 «MPaBO NMOYBbI»'.

' Kanbbiwesa [. O. OcHoBaHUA 1 nopafoK npruobpete-
HUA rpaxaaHcTea Poccuiickon Oegepaumm // MexpyHa-
POLHBIN XKYPHan ryMaHUTapHbIX U eCTECTBEHHbIX HayK. —
2020. - N2 6-3 (45). URL: https://cyberleninka.ru/article/n/
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CyLHOCTb «NpaBa KPOBMK» COCTOUT B TOM, YTO
HOBOPOXAEHHbIN pebeHOK ABMAETCA rpaXKaaHNHOM
TOro rocylapCTBa, rpakAaHamm KOTOPOro ABAAIOT-
cA ero pogmnTenu. bonbWMHCTBO rocydapcTB M1pa
NPUAepPXnBaTCA UMEHHO «MpaBa KPOBW» ONs
onpepeneHva rpaxaaHcTBa pebeHKa 1, Ha NepBblii
B3r/1A[, B paMKax Takoro noaxoAa MecTo poXxaeHunsa
pebeHKa He nmeeT Kakoro-nmbo prnanyeckoro
3HaveHuA. Peannsaymna KoHUenumuy «npaBa KPOBU»
NPYBOAMT K OFPaHUYEHNAM B npoLecce HaTypa-
nv3aumm MIMMUIPAHTOB, TaK Kak He MO3BONAET UX
JeTAM aBTOMaTUYeCKM NonyyaTb rpaXkaaHCTBO ro-
Cy#apCTBa, MCMOJb3YHOLLEro «npaBo KPOBM», Ha OC-
HOBaHUU «NpaBa MoYBbI».

EBponeinckme cTpaHbl MOMHOCTBIO OTKa3anucb
OT «MpaBa Nnou4sbl». [locnegHen eBpoNencKom cTpa-
HOW, KOTOpas NOMEHANA CBOE 3aKOHOAATeNbCTBO
O rpaXgaHcTBe B 3TOWM yacTtu, ctana Mpnangma,

osnovaniya-i-poryadok-priobreteniya-grazhdanstva-
rossiyskoy-federatsii (aata o6paweHus: 04.01.2022).



B 2005 rofy nepecTaBLwas cUMTaTb rpaxgaHamu
BCEX POAMBLUMXCA Ha cBoeln Tepputopum. C 310-
ro MOMeHTa Af1Aa onpefeneHna rpaxaaHcTea pe-
6eHKa 1MMeeT 3HaueHVe rpaxaaHCTBO poauTenen
1 cBA3b C VipnaHguen, Hanpumep, CPOK NPOXKKMBa-
HMA B CTPaHe (PoanTeny OOMKHbI NOATBEPAUTD, UTO
NPOXKUNKN B CTPAHE He MeHee YeTblpex NieT A0 POX-
LeHus pebeHka). Takoe pelueHne No3BosseT 3a-
WMTUTbCA OT MAaCCOBOWM MUTPaLMn MHOCTPAHLIEB,
npecnegyowWmnx Lesb NOAyYeHNA rpaxaaHcTBa
B ApYrown cTpaHe.

TannaHg B nepBon nosioBuHe XX Beka gasan
rpaXkA4aHCTBO NIOAAM MO «npaBy Nousbl». OgHaAKoO,
CTOJIKHYBLUNCb C BOJTHOW KUTAaNCKNX MUTPAHTOB,
B 1956 roay BBeN orpaHnYeHuns, KOTopble yKecTo-
ynnu B 1972 rogy, Korga onacanucb Mmurpauun 6e-
»keHueB 13 bupmbl. B ntore TannaHg nofaHOCTbIO
nepeLuen Ha «MpaBo KPOBU».

Pap opyrunx rocygapcTs, Takumx, Kak CLA, nc-
nosegyeT «npaBo nousbi»?. Mocne MpaxaaHCKOM
BoWHbI B 1868 ropy B CLUA 6bina npuHaTa 14-a no-
npaskKa K KoHCTUTyL MKW, pa3gen KoTopow NPoBO3-
rnaliaeT Bcex poamBLIMXcA Ha Tepputopum CLUA ee
rpa>kgaHamu BHe 3aBMCUMOCTY OT FPaXkAaHCTBa ero
poauTtenen. lNpw atom B 2018 rogy Mpe3ngent CLUA
HoHanbg Tpamn 3aABuWA, YTO NAaHNPYeT OTMEHUTb
NpaBo Ha MoJly4YeHe aMepUKaHCKOro rpaxxaaH-
CTBa AnA AeTen-nHOCTPaHLEeB Ha OCHOBAHUM TOrO,
UTO OHU POAVNUNCH Ha Tepputopunn CoeanHeHHbIX
LTaToB.

«Mbl egHCTBEHHaA cTpaHa B MUpe, Kyga ye-
NOBEK NMpuesKaeT, poXkaeT pebeHKa, 1 pebeHoK,
no CyTu, CTaHoBUTCA rpaxkgaHnHom CLUA Ha 85 net
CO BCeMM MpenmyLLecTBamMu. .. ITO Heneno. 31O He-
neno, v 3TO fOMMKHO 3aKOHYNTLCA», — 3aABUN Tpamn
B apupe Tenenporpammol “Axios on HBO"

JaHHbIN NPUHLMN HEOOHOKPATHO MPUBOLUI
K TOMY, UTO NI0AK, POXKAEHHbIe B MOpe, Npw YCI10-
BV MPUYIMEHEHNA «rpaBa NoYBbl» OCTaBanuch 6e3
Kakoro-nnbo rpaxgaHcTea’.

Mpuo6peteHue rpaxkaaHcTBa
B Poccuinnckon Oegepauun

B Poccuiickon ®Oepepaumm B KayecTBe OCHOB-
HOro NpUHUMNa NPU3HaHUA rpakaaHCTBa 3aKpe-
NAeH NPUHUMUN «MpaBa KpoBu». Tak, B COOTBETCTBUM

2 Bosniak L. Soil and Citizenship // Fordham L. Rev. - 2013. -
T.82.-C.2069.

*  Knaplund K.S. Baby without a country: determining citizen-
ship for assisted reproduction children born overseas //
Denv. UL Rev.-2013.-T.91.- C. 335.
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cu.1ct 12 ®3 «O rpaxxpgaHcTee Poccninckon Pe-
Jepauun», pebeHoK nprobpeTaeT rpakaaHCTBO
Poccuiickon QOepepaummn no poxpaeHUto, ecnmu
Ha [leHb PoXKaeHWA pebeHKa 0ba ero poauTens U
€VHCTBEHHbIN ero poanTeb UMEIOT rpaaaHCTBO
Poccuninckon Oepepauymn (He3aBUCUMO OT MecTa
porkaeHnA pebeHka). IMeHHO Ncxoasa 13 BblleyKa-
3aHHOW NPaBOBOW HOPMbI FPaXAaHCTBO NOyYeHO
60/1bIMHCTBOM rpaxkaaH Poccuinckon Oepepaunn.

[eTanbHbin aHanu3 3akoHopaTenbcTBa Poc-
cunckon Qepepaunn No3BonAeT yCTaHOBUTD,
YTO MPUHLUMN «NpaBa KPOBW» NpW onpeaeneHnmn
rpakgaHCTBa pebeHKa He ABNAETCA abCOMOTHBIM.
Tak, B cootBeTCTBUM CO cTaTben 12 O3 «O rpakaaH-
ctBe PO», B TOM cnyyae, ecnu ogHUM 13 poguTe-
neii pebeHka aBnaeTca rpaxkaaHuH PO, a BTopbim
poauntenem ABNAETCA rpaXkAaHUH MHOCTPAHHOIO
rocynapcTBa, pebeHoK SBAsSeTCA rpaXkgaHnHom PO
B TOM CJ1yYae, eC/iv OH POXKAEH Ha TeppuTopumn Poc-
cuiickon Qepepaumn®.

B 10 e Bpemsa, cornacHo Y. 1 cT. 67 KoHcTu-
Tyuumn PO, Tepputopua Poccunckon Gegepaymm
BKJIOUaET B CcebA TeppUTOPUN ee CyObeKTOB, BHY-
TPeHHWe BOAbl U TeppUTOpmnanbHOe Mope, BO3-
JYLWHOe NPOoCTPaHCTBO HaZ HUMU. PeneBaHTHble
HOpPMbI cofepkaTca Takke B PepgepanbHOM 3a-
KoHe ot 31.05.2002 N2 62-03 (peg. ot 30.12.2020)
«O rpaxpaHcTBe Poccuiickon Qegepaunm», cTa-
TbA 12, 3akoHe PO «O locynapcTBEHHOM rpaHuLe
Poccuinckon ®epgepaumm» ot 01.04.1993 N2 4730-1,
DMepepanbHOM 3aKkoHe «O BHYTPEHHUX MOPCKUX
BOJaX, TEPPUTOPUATIBHOM MOPE 1 Npunexallen
30He Poccuinckon ®epepaynn» ot 31.07.1998
Ne 155-03, OenepanbHOM 3aKoHe «O6 MCKNoYK-
TeNIbHO SKOHOMMYecKol 30He Poccuinckon Qe-
aepauum» ot 17.12.1998 N2 191-03, OegepanbHom
3aKkoHe «O KOHTVHeHTaslbHOM Lwenbde Poccuiickoi
Depepauuny» ot 30.11.1995 Ne 187-D3 n gpyrux.

Mpuo6peTeHne rpaXkaaHCTBa pebeHKoM,
poAuBLIEMCA Ha CyAHe

CoBpeMeHHOEe NMOHVMaHWe rocy[apCTBEHHO
TeppPUTOPVM BbIBOAWTCA U3 €e onpeaenieHns Kak
MPOCTPAHCTBA, HA KOTOPOEe PacnpoCTpaHATCA
NpaBoOBble YCTAHOBNEHUS AAHHOIO rOCYAapCTBa,
rae opraHbl rocyAapCcTBEHHON BNacTu obnagatot
MPaBOM Ha 3aKOHHOE NPUHYXKAEHME K CObMoaeHNIo

4 (MepepanbHbin 3aKoH «O rpaxpaHcTe Poccuiickoin Oe-
aepauun» ot 31.05.2002 N2 62-03 (nocneaHaAs pedakumsa)
[3neKTpoHHbIN pecypc] pexum goctyna: http://www.
consultant.ru/document/cons_doc_LAW_36927/
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1 UCNOJTHEHMIO MPaBOBbIX HOPM. Cpean CyLecTBy-
oWUX OnpeaeneHnnn rocyfapCcTBEHHON TeppuTo-
pun npeobnagaet NOHMMaHME ee Kak «3eMHOro
NPOCTPaHCTBA, B NpeAeniax KoToporo Aencrayer
npucyliee rocyfapcTBy CBOMCTBO BEPXOBEH-
CTBa (TEppUTOPUNANBbHOIrO BEPXOBEHCTBA), MHbIMM
C/loBaMu, NPOCTPAHCTBA, B Npegenax KoToporo
rocyfapcTBO OCYyLIEeCTBAAET BEPXOBHYIO BNacCTb
N KOTOPbIM OHO pacnopsaXaeTcs, OpraHu3ys ero
B aAMWHUCTPATUBHOM (ANA Lenen ynpasrneHns)
OTHOLUEHWN 1 YCTaHABMMBAA €ro NPaBOBON PeXnM
(B LLle/TOM 1 B YacTn)» .

MpepcraBnAeTca, YTO AaHHbIVM NOLXOL He Mo-
3BOMIAET CYNTATb HN BOEHHbIN KOpPabib, HU Tem
6onee rpakfaHckoe CygHO TeppuUTOpurel rocy-
JapcCTBa, NCxoda N3 TOro, YTo rocyfapcTBo, XOTb
N OCYLLEeCTBNAET BEPXOBHYIO BIAaCTb Haf AaHHbIM
00BbEKTOM, TaKOW 0OBEKT He ABNSAETCS He3blone-
MbIM «3€MHbIM MPOCTPaHCTBOM», BCJIEACTBME Yero
nMeeT MPVHUMUNMANbHO NHOW CTaTyC MO CPAaBHEHMIO
C KOHCTUTYLIMOHHO-NPABOBbIM CTaTyCOM Teppu-
Topun. OgHaKo, B TO Xe BPema HET HUKAKUX CO-
MHEHMWIN OTHOCUTESIbHO TOFO, UTO HaLMOHAasbHbIN
CTaTyC BOEHHOrO MOPCKOro KOpabns 1M BOEHHOro
neTaTesibHOro anmnapaTta GpakTUYeCck HeOTINUYUM
OT cTaTyca TeppuTopumn. BoeHHO-MOpCKMe 1 BO3-
AYLWHble Cyaa B TakOM crlyyae obnafatoT aKCTep-
PUTOPUANbHOCTBIO, T.e. MOSIHOCTbIO MOAMNAAAMT MNOA
topucamkymio Poccnm.

Takum obpasom, n3 6yKBasibHOro TONKOBAHNS
CT. 67 KoHcTuTyumun P, a Takxe yunTbiBaa JOK-
TPVHanbHOe onpeaeneHe JaHHOro TepMMHa, pe-
6EeHOK, POAMBLUMIACA HA KPYWU3HOM CyfHe, niaBa-
towmm nog dnarom Poccunckon Qepgepaumm BHe
npeaenos TepputopuranbHoro mopa PO, He mo-
XeT No BbllleyKa3aHHOMY OCHOBAHUIO CUMTATbCA
rpaxgaHvHom PQO. VicknioueHune — ecnv pogutenu
HOBOPOXKAEHHOIO UMEIT rpaxaaHcTeo PO, Tak
KakK B rocyfapcTBe AeNCTBYeT «MpPaBO KPOBU»,
noaTeepxaeHnem yemy cnyxumt QegepanbHblii
3aKoH 0T 31.05.2002 N2 62-03 (peg. ot 30.12.2020)
«O rpaxpaHcTBe Poccninckon Depepauymn.

HecmoTpsa Ha TO 06CTOATENBLCTBO, YTO 3aKOH
dnara (lex fori) He HapgenAeT CyaHO NpaBamMu SKCTep-
pPUTOPUANbHOCTU, HOPMbI MEXAYHAPOLHOIO MOp-
CKOro npasa GpaKTnyeckn HagenAawT rocygapcTBo

> HugaHos A.H. Tepputopma B KOHCTUTYLMOHHOM MNpa-
Be: KOHLenTyaslbHO-TeopeTMyeckme 1 npuKnagHble nog-
xogbl // BectHuk BIY. Cepus: MNpaso. — 2010. — N°2. URL:
https://cyberleninka.ru/article/n/territoriya-v-konstitut-
sionnom-prave-kontseptualno-teoreticheskie-i-priklad-
nye-podhody (nata o6patieHus: 03.02.2022).
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¢dnara nonHom LpPUCANKLUEN B OTHOLIEHUUN COOT-
BETCTBYIOLLEro CyAHa B OTKPbITOM MOpe. Tak, B co-
oTtBeTcTBUM C U.1 CT. 28 KoHBeHumn OOH no mop-
CKOMY NpaBy, CyHO [O/IKHO MnasaTb nog dnarom
TONbKO OOHOrO rocygapcTBa 1, KpOMe NCKIYN-
TeNbHbIX CNy4yaes, NPAMO npegycMaTpuBaemMbix
B MeXAYyHapOAHbIX AOrOBOPax AW B HACTOALLEN
KoHBeHUUM, NOAYNHAETCA €ro UCKNIYNTENbHON
IOPUCAVKLN B OTKPbITOM MOpE.

06 NCKNIYNTENBHOCTY IPUCANKLNN FOCyaap-
CTBa Haf CyAHOM CBOEW HaLMOHaNbHOCTM, KOTOpOoe
HaxoAUTCA B OTKPbITOM MOpPe, CBUAETENbCTBYET
TO 06CTOATENBCTBO, YTO B OTHOLLEHWN BbllLEyKa-
3aHHOrO CyAHa AeNCTBYIOT He TONbKO rpaaaH-
CKO-NpPaBOBble, HO Tak»e N YroNoBHO-NPaBOBble
HopMbl (CT. 11 YK PO). [Mpwn 3TOM BbilleyKa3aHHble
YrONOBHO-NPaBOBble HOPMbl PaCNPOCTPAHAKTCA
Kak Ha rpaxkaaH Poccuiickon Qepgepaumm, Tak 1 Ha
WHOCTPAHHbIX rpaAaH.

BblleyKa3aHHble NONOXeHNA CBUAETENbCTBYIOT
O HanNuMm Ype3BblUaHO KPENKOoW NPaBoOBOW CBA3Y
MeXay CyQHOM, HaxOAALeMCA B OTKPbITOM MOPE,
N roCyfapCTBOM, K HaLMOHANbHOCTM KOTOPOro
NPUYHaANeXUT gaHHoe cygHo. MNpu 3ToM yKasaH-
HadA CBA3b MNPOABNAETCA KaK B rpaXKAaHCKMX (YacT-
HOMPaBOBbIX) OTHOLUEHUAX, TaK U B OTHOLLEHUAX
nybn1MyHO-NpPaBoOBOro XxapakTepa.

MpuvHUKMN cBA3N MeXAay pe6eHKoM
M rocyfapcTBom

lpaxZaHCTBO NO CBOEW CYTU ABNAETCA Hanbo-
nee Kperkow CBA3bio Mexay NLOM 1 onpeeneH-
HblM rocygapcTBoM. [peacTaBnAeTcAa BEPHbIM, UTO
NPy PoXAeHNM NLa Ha KPYN3HOM CYAHe, KOTopoe
naet nog dpnarom PO B OTKPbITOM MOpPeE, K TaKOMy
pebeHKy LOMKHbI MPUMEHATLCA T e HOPMbI, Kak
W B CNlyyae, ecnm Obl 3TOT pebeHOK poamsca Ha Tep-
puTtopuun PO, yuntbiBaa Hannume opugnyecKkon
cBA3n mexgy PO 1 pebeHKoM, BbipaxKaeMon Kak
yepes rpa)kaaHCTBO OJHOTIO 13 ero poauTenen, Tak
N Yepes «3akoH ¢dara»®,

Take cnepyeT OTMETUTD, YTO YKa3aHHbI MPUH-
LN HaNNumnA Kpernkow CBA3M Mexay cTpaHon dna-
ra v poamBWMMcA pebeHKOM YCTaHOB/EH 13 MEX-
JYHapO[HO-MPaBOBbIX HOPM.

Tak, cornacHo 4. 3 cT. 1 KonBeHuun OOH «O co-
KpaLeHnn 6e3rparkgaHcTBa», pebeHoK, KOTopbIl

6 Mamacobupos []. TloHATME rpaXkaaHCTBA 1 €ro npaBoBasi
npupopa // ONWN. — 2021. — Ne7/S. URL: https://cyberlen-
inka.ru/article/n/ponyatie-grazhdanstva-i-ego-pravova-
ya-priroda (gaTa obpatyeHus: 04.01.2022).



poxaeH B 6pake Ha TeppuUTOpUK Kakoro-nnbo [Jo-
rosapusatoLleroca focygapcrea u maTb KOTOPOro
nmena rpaxgaHcTso 3toro [ocygapcTsa, nprobpe-
TaeT NPU POXAEHUN 3TO rPaXKAaHCTBO, €C/IN NHave
OH 6bin 661 anaTpugom’.

Kpome Toro, cornacHo Y. 3 cT. 1 BbileyKa3aHHOM
KoHeeHuuu, JTiob6oe [loroeapurBatoweecs focyaap-
CTBO JOJKHO NpefoCcTaBnATb CBOE rpakfaHCTBO
no6oMy KLy, KOTOPOE MHaue Obifio 6bl anaTpuaom
N KOTOPOE He MOXET NPnobpecTn rpakaaHCTBO
Toro [loroBapuBatoweroca focygapcrea, Ha Tep-
pUTOPUN KOTOPOrO OHO POAMIIOCh, BCIIEACTBIE Bbl-
X0fa 13 TOro BO3pacTa, Korga OHO MOro Bo36yanTb
XO[ATaNCTBO, UM HEBBIMONIHEHUS UM TPebyeMbIX
YCNOBMI NPOXKNBaHWA, €CNv BO Bpema poxae-
HMA 3TOro NUUa KTo-Nnbo 13 ero poauTenen nmen
rpaxgaHCTBO NepBOro 13 YNOoMAHYTbIX Bbille [lo-
rosapwmBatoLmxca flocygapcTs. Ecnv ero pogutenn
NMeNn He OJHO 1 TO XKe rpaJaHCTBO BO BPeMA ero
POXKAEHWSA, BONPOC O TOM, JO/KHO /I COOTBETCTBY-
foLee NMUo NONMyYnTb FPaX[aHCTBO CBOEro oTla
NN rpaXkaaHCTBO CBOEW MaTepu, paspeluaeTca
HaLMOHanbHbIM 3aKOHOM 3Toro [loroBapusatoLLe-
roca locypapcTea. Ecnm ona npuobpeTteHns Takoro
rpaxxgaHcTea TpebyeTca Bo30OyxaeHne xopaTan-
CTBa, XOAATaNCTBO JOMKHO BO30OYyXAaTbCA nepeq
HagneX<alm opraHom BflaCcT! NPOCUTENeM UK
OT ero MMeHu B nopAgke, yCTaHOBIEHHOM 3TUM
HaLMOHaIbHbIM 3aKOHOM.

PoxpeHne pebeHka B OTKPbITOM MOpPE, Y KO-
TOPOro OAVH U3 poAuTenein ABNAETCA rpakaaHun-
HoMm PQ, C BbICOKOW fonein BEpOATHOCTU NpuBe-
LET K TOMY, UTO TaKoW pebGeHOK CTaHeT anaTpraoM.
CnepoBaTtenbHO, Hanuume npobnembl, CBA3aHHOM
c 6onbWUM KONMYECTBOM anatpuaos (nuy 6e3
rpagaHCcTBa) NPMBOAUT K HEOO6XOANMOCTY pas-
pelleHna Ha MeXayHapoAHO-NMPaBOBOM YPOBHE
CMTyaUnK, CBA3AHHON C BO3MOXHbIM OTCYTCTBMEM
rpaxaaHcTBa y vua, KOTopoe poannocCh B OTKPbI-
TOM MOpe.

NmeHHO Ha pelueHre gaHHOW NpobrieMbl Ha-
npas/eHa BbllleyKkasaHHasa HopmMa KoHBeHUuK, co3-
JatoLas ana rocyfapcTasa NpaBoByo 06A3aHHOCTb
Nno NpefoCTaB/eHMIO NMLY rpaXaaHcTBa CBOEro
oTUa MUK MaTepu, ecnm Takoe NMLO He UMeeT 3a-
KOHHbIX OCHOBaHWI pacCunTbiBaTb Ha Kakoe-nnbo
NHOEe rpaAaHCTBo.

7 KoHBeHUMA OOH o coKkpalleHumn 6e3rpaxaaHcTea
(npuHATa 30 aBrycTta 1961 roga) [9neKTPOHHbIN pe-
cypc] pexum goctyna: https://www.un.org/ru/doc-
uments/decl_conv/conventions/statelessness.shtml

l1l. CTATbM
MNpaBa anaTpuaos

Cratba 3 KoHBeHumn OOH «O cokpalueHun 6es-
rpaxzaHcTea» NpPAMO TpebyeT cumTaTb PoXAeHne
Ha CygHe unu netatesibHOM annapaTte NMeBLUNM
MeCTO COOTBETCTBEHHO Ha Tepputopumn Toro lo-
CyaapcTBa, nog ¢piarom KOToporo nnaBaeT CyAHo,
Unm Ha Tepputopun Toro flocyaapcTaa, B KOTOPOM
3apPEerncTprpOBaH NeTaTesibHbI annapar.

CnepyeT oTMeTUTb, UTo Poccuickaa Oepepauma
He patudmympoana KoHeeHumo OOH «O cokpa-
WeHUn 6e3rpakJaHCcTBa» U He UMeEeT puanye-
CKX 00513aTeNbCTB B JAaHHOM KOHTeKCTe®. B To e
BpemA cnegyeT OTMEeTUTb, YTO Nnua, poauBLLMe-
CA B OTKPbITOM MOpe U1 ABAALWMeca BCeacTemne
3TOro anaTpugamu, B LlaHHOM cilyyae abconoTHO
6€30CHOBATE/NIbHO CTAJIKMBAIOTCS C CEPbE3HbIMU
OorpaHNYeHVAMM UX NpPaB.

Tak, Hanpumep, 18 anpena 2017 roga KoHcTu-
TyunoHHbin Cyg PO B OTKPbITOM 3aceaHum pac-
CMOTpen ieno O NPOBepPKe KOHCTUTYLIMOHHOCTU MNO-
noxenun ctaten 31.7 n 31.9 Kopekca Poccuimckom
Qegepaumy 06 agMUHNCTPATMBHDBIX MPaBOHApYLLe-
HuAX. [loBOAOM K pacCMOTPEHMIO Aena Nocny»Kuna
anoba nuua 6e3 rpakgaHctea Mcxunagse Hos
[eopruesnya.

MpoxunBatowmin B CaHkT-MeTepbypre ypoxeHeL
lpy3um Hos Mcxunagse 6bin HeOLHOKPaTHO CyanM
3a coBeplUeHve paga npectynneHui. B 2014 rogy
POCCUICKME BNACTX NPUHANN PELLIEHNE O HEXeNa-
TeNbHOCTY ero NpebbiBaHUA 1 fgenopTauum 3 Poc-
cunckon Oepepaunn. B ceasm ¢ stum Mcxunagse
6bl1 MOMELLEH B CNeLranbHOe yupexaeHue Bpe-
MEHHOrO COAepPrKaHMA MHOCTPaHHbIX rpaxaaH. Oa-
HaKO rpy3nHCKasA CTOPOHa OTKa3anacb NPUHUMATb
COOTeUYeCTBEHHMKA, Tak Kak Mcxunagze, ABNAACh
anaTpuaom, He NMeeT rpaxaaHcTea [py3un, rno-
3ToMy B aBrycte 2015 rofa oH 6bli1 0CBOOGOXKAEH
13 CreLmanbHOro yupexaeHus.

B nekabpe 2015 roga Hos Mcxunag3e 6bin npu-
BfleYeH K OTBETCTBEHHOCTM Mo YacTu 3 ctaTbn 18.8
KoAl P®. EmMy 6b1n1 Ha3HaueH agMUHUCTPATUB-
HbI WTpad 1 BbiABOPEHME 3a Npeaenbl Poccun.
Mcxmnnapg3e noMecTuiv B LEHTP cofaeprkaHunsa
WHOCTPaHHbIX rpaxaaH YnpasneHua PMC Poccnn
no CaHkT-MNeTepOypry u JleHnHrpagckon obnactu,
NocKonbKy HY [py3ua, HU Kakaa-nmbo gpyras cTpa-

8 TepeueHb cTpaH, patudurumposaswnx KoHseHuymo OOH
0 COKpalleHnMn 6e3rpaxxgaHcTBa [INeKTPOHHbIN pecypc]
pexxum goctyna: https://www.unhcr.org/protection/
statelessness/3bbb24d54/states-parties-1961-convention-
reduction-statelessness.html
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Ha He U3bABW/IN FOTOBHOCTU MPUHATb ero y cebs.
Bce nonbITKn 40OUTHCA NPeKpPaLLEHWs NCMONTHEHWS
NoCcTaHOBMEHUA O BblaBOPeHUN Hos Mcxunap3se
1 ero 0cBOOOXAEHNA 13 CNeLnanbHoro yupexie-
HUA, UHULMNPOBAHHbIE KaK CAaMUM 3asiBUTEJIEM,
Tak v gomkHocTHbIMK nuuammn OCCI Poccun, 6binn
OTBEPrHYTbl CyAamu. B cBonx pelueHnsax oHn ccbl-
Nanncb Ha To, YTO OCMOPEHHbIE 3aKOHOMOMOXKEHNS,
yCTaHaBnMBasA ABYXJIETHUN CPOK [AaBHOCTY UCMOSI-
HeHUA NMOOro aAMUHNCTPATUBHOIO HakasaHus,
He NpefycMaTpuMBaLOT NepecMoTpa pelueHuns ob aa-
MUHUCTPATVMBHOM BblABOPEHUN N NpPeKpaLleHns
€ro UCMOJTHEHUS 13-3a OTCYTCTBUA aKTMUECKOM
BO3MOHOCTW TAaKOro BblABOPEHNS KOHKPETHOTO
nuad.

KOHCTUTYUMOHHBIN cya Npu3Han nosoxXeHns
ctatent 31.7 n 31.9 KoAll Poccuiickon Qepepaumn
He cooTBeTCTBYWMMN KOHCTUTY LMK Poccrinckon
QOepepaunn'. KOHCTUTYLMOHHDIV Cy BbiCKa3asca
npoTnsB 6eccpoYHOro 1 6ecuenbHOro 3aToYeHus
WHOCTPaHLUEB U nnL, 6e3 rpakaaHCTBa, eCcsin 1X
BblABOpPeHMe 3a npepenbl PO pakTnyeckn HeBo3-
MOXHO. TakKe KOHCTUTYLUMOHHbIN cyh noTpebo-
Bas NPUWHATL NONpPaBKM, KOTOPble NPegyCcMOTPAT
npouenypy 0CBOOOXKAEHMA TaKNX JINL, 11 CPOKU MX
yaepaHus B LleHTpe BpeMeHHOro cogepaHus
WHOCTPAHHbIX rpakaaH. Takme nonpaBku Ao CUX
nop He ObINKN BHeceHbl B focaymy.

besrpagaHCTBO ABNSETCA OTpuLATeNbHbIM
ABNEHMEM KaK anAa nuy 6e3 rpaXgaHcTBa, Tak
1 ONA roCyfapcTBa, MOCKONbKY NepBble He MOryT
npeTeHAoOBaTb Ha MOMUTMYECKYIO 3aLLMTY, a Tak-
»Ke orpaHuyeHbl B npasax. Jlnuo, Asnsiollee ana-
TPVAOM, HE MOXET MOJIb30BaTbCsA BCEM CMEKTPOM
npas, NPUCYLWNX rpaxaaHuHy. Anatpuabl UMetoT
TaKoW e 06beM MnpaB, KOTOPbI NPeaoCTaBAAETCA
WHOCTPaHHbIM rpakgaHam. Tak, nuua 6e3 rpax-
OAHCTBA HE MOTYT ObITb UlEHaMU NMONINTUYECKNX
06LecTBeHHbIX 06beHEHWNIA, HEe MOTYT 3aHVMaTb
rocynapcTBeHHble JOMKHOCTY B OpraHax yrnpasse-
HuA Poccninckon Oepepauunm, a TakKe B X OTHO-
LUEHVN HE MOXKET AeliCTBOBaTb BOMHCKasA 00si3aH-
HocTb'". Takum 06pa3om, HECMOTPA Ha TO, UTO BPAL

o http://www.ksrf.ru/ru/News/Pages/Viewltem.aspx?Para-
mld=3331

% TocTaHoBneHue KoHctuTyumoHHoro Cyaa PO ot 23.05.2017
Ne 14-1 «[o geny o NnpoBepke KOHCTUTYLIMOHHOCTIN NONO-
»eHuw ctaten 31.7 n 31.9 Kogekca Poccuinckon ®epepauun
00 afMMHUCTPATUBHbIX NPaBOHAPYLLEHNAX B CBA3M C »Kaso-
601 nuua 6e3 rpaxgaHcTea H.I. Mcxunapzse»

" [aHaesa E.3., MaduHa A.A. K Bonpocy o npaBoBOM CTaTy-
ce nuy, 6e3 rpaxkgaHcTea B Poccuinckon Oepepaymm: Teo-
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NN peyb MOXET B JAaHHOM CJlyyae AT O MacCOBOM
ABNEHNN, MANONETHNE NNLA, UMeloLLe ae-PpaKTo
npouHyto cBasb ¢ Poccunckon Qepepavmenn (4. 3
cT. 1 KoHBeHumn OOH «O cokpalleHnn 6e3rpax-
paHcTtBar, O3 «O rpaxpgaHcteBe Poccuiickonm Oe-
Jepaunny), HaxoaATCA B YLLEMIEHHOM NPaBOBOM
NONOMEeHUN B CBA3M C BblleyKa3aHHbIM Mpobeniom
B NMPaBOBOM perynnpoBaHni.

3aKnioueHue

M3noxeHHble B KoHBeHLmn OOH «O cokpalie-
HMK 6e3rpakaaHCTBa» HOPMbl NPeacTaBAsOTCA
NIOTUYHBbIMU, HanpaBIEHHbIMU Ha HeJonyLleHne
yBeNMYeHnA KonmyecTsa anatpungos. MNonoxxeHua
BbllLeyKa3aHHOWN KOHBEHL MM He HapyLwalT U He
BCTYMAlOT B MPOTUBOPEUME C HOpMaMy KOHCTUTY-
umn PO, yuntbiBas, uto KoHctutyuma PO npamo
He perfnaMmeHTUpYyeT NPUHLKUMbI NprobpeTeHns
rpakgaHcTtea PO (B otnnume oT, Hanpumep, KoH-
ctutyuun CLUA, KoTopas ykasblBaeT Ha «npaBo
MouYBbl» KakK Ha OCHOBaHMe AnA npuobpeTeHns
rpaxgaHctea CoepguHeHHbix LUTaToB). Mpea-
CTaBNAETCA BaXKHbIM, ANA NIMKBMAALUN NPo6enos
B POCCUNCKOM MPaBOBOM PerynnpoBaHnn Nprco-
eanHeHune Poccuinckonn Qepgepaunm K KoHBeHUMN
OOH «O cokpauleHnn 6e3rpaxgaHCcTBay, a TakxKe
UMMAeMeHTaLMN HOpM KOHBEHLUM B POCCUNCKOE
3aKOHOJATEeNbCTBO, B TOM UMCIIe NyTeM BHECEHNA
COOTBETCTBYIOLLNX TOUEYHbIX U3MEHEHWI B PAL 3a-
KOHOB 1 MOA3aKOHHbIX aKTOB.

MpucoeguHeHne Poccuinckon Pepepaynn
K KOHBeHUMN 1 UMNNIeMEeHTaLUK ee HOPM B Hauu-
OHaJIbHOE 3aKOHOAATeNIbCTBO BO3MOXHbI B bonee
JONroCpoYHON NepcrnexkTrBe. B HacToALWMI MOMEHT
npeacTaBnAeTCcA He0OXOAMMbIM pPaclLUPUTENbHOE
TONKOBaHWeE «TEPPUTOPUN» B TEKCTe cTaTbk 12 O3
«O rpaxkpaHctBe Poccuinckon Qegepauum» n ee
pacnpocTpaHeHe Ha MOPCKUeE, peYHble 1 BO3ayLU-
Hble cyfa nog locygapcTeeHHbIM dnarom PO, ncxo-
[A 13 CUCTEMHOTO TOJIKOBAaHMA HOPM POCCUIACKOTO
npaea, MMbo e [OMOJIHEHVE YKAa3aHHOW CTaTby
nprMeYaHnem cneayroLero cogepkanmsa: «na ue-
newn yKasaHHOW CTaTby Tepputopuren Poccunckonm
Qepepaunn Takke CYUMTAOTCA MOPCKME, PEUYHble
1 BO3A4yLLUHble cyaa nof focyaapcTBeHHbIM diarom
Poccuiickon Depepaunny, =

peTnuyeckmne acnektbl // ObpasoBaHue. Hayka. HayuHble
Kagpsbl. — 2021. — N° 4. URL: https://cyberleninka.ru/arti-
cle/n/k-voprosu-o-pravovom-statuse-lits-bez-grazhdan-
stva-v-rossiyskoy-federatsii-teoreticheskie-aspekty (gata
obpalyeHunsa: 03.02.2022).
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Nationality of the Child Born Onboard
a Ship: the “Right of Blood”
and the “Right of Soil” Approach

The article examines the main problems that arise in determining the citizenship of a child born onboard
a ship. It is concluded that even among the states that use the «right of blood» as a general principle
for determining citizenship, the «right of soil» is actively used as an optional method for determining
the child’s right to citizenship. Russian legislation requires precising the regulations with respect the
status of children born onboard a ship flying the flag of the Russian Federation.

lobalisation leads to an increase in the migra-
tion of people around the world. The develop-
ment of international tourism and business con-
tacts between citizens of different countries leads
to a significant increase in the number of foreign
nationals in different states. At the same time, the
development of the cruise industry has led to the
situation where citizens of third countries spend
long time (days, weeks) on cruise ships flying the
flag of a third-party state (a state foreign to these
citizens). The issue of determining the citizenship
of the child born onboard such a ship is of cur-
rent interest. Modern legal doctrine distinguishes
two grounds for obtaining of citizenship: “right of
blood” and “right of soil"!
The essence of the “right of blood” is that the
newborn child is a citizen of the state of which its

' Kaybysheva D.E. Grounds and procedure for acquiring citi-
zenship of the Russian Federation // International Journal
of Humanities and Natural Sciences. — 2020. — N96-3 (45).
URL: https://cyberleninka.ru/article/n/osnovaniya-i-pory-
adok-priobreteniya-grazhdanstva-rossiyskoy-federatsii
(date of reference: 04.01.2022).

parents are citizens. Most states in the world fol-
low the “right of blood” approach to determine the
nationality of the child and, on the face of it, the
child’s place of birth is not legally relevant under
this approach. The implementation of the concept
of “right of blood" leads to limitations in the nat-
uralisation process of immigrants, as it does not
allow their children to automatically acquire the
citizenship of the state using the “right of blood”,
nor on the basis of the “right of soil”.

European countries have completely aban-
doned the “right of soil”. The last European country
to change its citizenship legislation in this part
was Ireland, which in 2005 stopped regarding all
born on its territory as citizens. Since then, the
citizenship of the parents and the link to Ireland,
such as the period of residence in the country
(parents must prove that they have lived in the
country for at least four years before the birth of
the child) are relevant for the determination of the
child’s citizenship. This solution protects against
mass migration of aliens pursuing citizenship in
another country.
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Thailand in the first half of the 20th century gave
citizenship to people by “right of soil”. But faced
with a wave of Chinese migrants, itimposed restric-
tions in 1956, which were tightened in 1972 when
it feared the immigration of refugees from Burma.
As a result, Thailand switched completely to the
“right of blood” doctrine.

A number of other states, such as the US, pro-
fess a “right of soil"2 After the US Civil War in 1868,
the 14" Amendment to the US Constitution was
passed, a section of which declares all those born
on US soil its citizens regardless of the citizenship
of their parents. However, in 2018, US President
Donald Trump announced that he planned to abol-
ish the right to US citizenship for foreign children
on the grounds that they were born in the United
States. “We're the only country in the world where
a person comes in, has a baby, and the baby essen-
tially becomes a US citizen for 85 years with all the
benefits... It’s ridiculous. It's ridiculous and it has to
end’; — Trump said on Axios on HBO.

The above approach has repeatedly led to peo-
ple born at sea being left without any citizenship,
pursuant to the limited interpretation of the “right
of soil” doctrine.?

Acquisition of citizenship in the Russian
Federation

In the Russian Federation, the principle of the
“right of blood" is enshrined as the main principle
for the recognition of citizenship. Thus, according
to part 1st of Article 12 of the Federal Law “On Citi-
zenship of the Russian Federation”, a child acquires
citizenship of the Russian Federation at birth, if
on the day of birth both of his parents or his only
parent have citizenship of the Russian Federation
(regardless of the place of birth of the child). It is
on the basis of the above legal norm that citizen-
ship is obtained by most citizens of the Russian
Federation.

A detailed analysis of the legislation of the Rus-
sian Federation allows us to establish that the prin-
ciple of the “right of blood” in determining a child’s
citizenship is not absolute. Thus, in accordance with
Article 12 of the Federal Law “On Citizenship of the
Russian Federation’, if one of the parents of a child

2 Bosniak L. Soil and Citizenship // Fordham L. Rev. - 2013. -
V. 82.-P.2069.

*  Knaplund K.S. Baby without a country: determining citi-
zenship for assisted reproduction babies born overseas //
Denv. UL Rev.-2013.-V.91.-P. 335.
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is a citizen of the Russian Federation and the oth-
er parent is a citizen of a foreign state, the child is
a citizen of the Russian Federation if he is born in
the territory of the Russian Federation.*

At the same time, according to Article 67 (1) of
the Russian Constitution, the territory of the Rus-
sian Federation includes the territories of its con-
stituent entities, internal waters and territorial sea,
and the airspace above them. Relevant provisions
can also be found in the Federal Law of 31.05.2002
Ne 62-FZ (ed. from 30.12.2020) “On Citizenship of
the Russian Federation”, Article 12, the RF Law “On
the State Border of the Russian Federation” from
01.04.1993 N2 4730-1, the Federal Law “On internal
sea waters, territorial sea and contiguous zone of
the Russian Federation”from 31.07.1998 N2 155-FZ,
the Federal Law “On exclusive economic zone of the
Russian Federation”from 17.12.1998 N2 191-FZ, the
Federal Law “On continental shelf of the Russian
Federation”from 30.11.1995 N2 187-FZ etc.

Acquisition of nationality by a child born
onboard a ship

The modern understanding of state territory is
derived from its definition as the space to which
the legal provisions of a given state apply, where
the public authorities have the right to lawfully en-
force and comply with legal provisions. Among the
existing definitions of state territory, the prevail-
ing understanding is that it is “the terrestrial space
within which the inherent supremacy (territorial
supremacy) of the state operates, in other words,
the space within which the state exercises supreme
power and which it disposes of by organising it in
administrative (for the purposes of administration)
terms and by establishing its legal regime (in whole
and in part)”?

It would seem that this approach does not allow
a warship, much less a civilian vessel, to be regard-
ed as the territory of the State, on the basis that
the State, although exercising supreme authority
over the object in question, such an object is not

4 Federal Law “On Citizenship of the Russian Federation” of
31.05.2002 N2 62-FZ (latest revision) [Electronic resource]
access mode: http://www.consultant.ru/document/cons_
doc_LAW_36927/

> Nifanov A.N. Territory in constitutional law: conceptual-the-
oretical and applied approaches // Vestnik VSU. Series:
Law. - 2010. - N2 2. URL: https://cyberleninka.ru/article/n/
territoriya-v-konstitutsionnom-prave-kontseptualno-te-
oreticheskie-i-prikladnye-podhody (date of reference:
03.02.2022).



an immutable “terrestrial space” and therefore has
a fundamentally different status as compared to
the constitutional and legal status of a territory.
At the same time, however, there is no doubt that
the national status of a warship or military aircraft
is virtually indistinguishable from that of a territo-
ry. Naval vessels and aircraft in such a case have
extraterritoriality, i.e. are fully subject to Russian
jurisdiction.

Thus, from the literal interpretation of Article 67
of the Constitution of the Russian Federation, as
well as taking into account the doctrinal defini-
tion of this term, a child born on a cruise ship fly-
ing the flag of the Russian Federation outside the
territorial sea of the Russian Federation cannot
be considered a citizen of the Russian Federation
on the above-mentioned basis. An exception is if
the parents of the newborn have the citizenship
of the Russian Federation, as the “right of blood”
applies, which derives from the Federal Law from
31.05.2002 N2 62-FZ (ed. from 30.12.2020) “On Cit-
izenship of the Russian Federation”.

Despite the fact that the law of the flag (lex fori)
does not confer extraterritoriality rights over a ship,
the rules of international maritime law in fact con-
fer full jurisdiction over the ship of the flag state
in question on the high seas. According to Arti-
cle 28 (1) of the UN Convention on the Law of the
Sea, a ship must fly the flag of only one State and,
apart from exceptional cases expressly provided for
in international treaties or in this Convention, be
subject to its exclusive jurisdiction on the high seas.

The exclusivity of state jurisdiction over a vessel
of its nationality on the high seas, is evidenced by
the fact that not only civil, but also criminal law
norms apply to the above vessel (Article 11 of the
Criminal Code of the Russian Federation). At that,
the above-mentioned criminal law norms apply
both to citizens of the Russian Federation and to
foreign nationals.

The above provisions show that there is an ex-
tremely strong legal link between a ship on the
high seas and the State of flag she is flying. This
is the case both in civil (private) relations and in
relations of a public law nature.

The principle of the bond between
the child and the state

Nationality, by its very nature, is the stron-
gest link between a person and a particular state.
It seems correct that when a person is born on
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a cruise ship that flies the flag of the Russian Feder-
ation on the high seas, the same rules should apply
to such a child as if the child had been born on the
Russian territory, given the legal bond between the
Russian Federation and the child, expressed both
through the nationality of one of its parents and
through the law of the flag.°

It should also be noted that the stated principle
of a strong bond between the flag country and the
birth child is established from international law.

According to Article 1(3) of the UN Convention
on the Reduction of Statelessness, a child born in
wedlock in the territory of a Contracting State and
whose mother was a national of that State acquires
this nationality at birth if she would otherwise be
stateless.”

In addition, according to Article 1 (3) of the afore-
mentioned Convention, any Contracting State shall
grant its nationality to any person who would oth-
erwise be stateless and who cannot acquire the na-
tionality of the Contracting State in whose territory
he was born as a result of leaving the age at which
he could have applied for it, or if he has not satisfied
the required conditions of residence, if at the time
of his birth either of his parents had the nationali-
ty of the first of the Contracting States mentioned
above. If his parents did not have the same nation-
ality at the time of his birth, the question whether
the person concerned should acquire the nationality
of his father or the nationality of his mother shall be
determined by the national law of that Contracting
State. If the acquisition of such nationality requires
the making of an application, the application shall
be made to the appropriate authority by or on behalf
of the applicant in accordance with the procedure
prescribed by that national law.

The birth of a child on the high seas where one
of the parents is a Russian citizen is likely to result
in the child becoming stateless. Consequently, the
problem of a large number of stateless persons
leads to the need to address at the internation-
al level the situation of possible statelessness of
a person born on the high seas. This is precisely
the problem that the above-mentioned rule of the

¢ Mamasobirov D. The concept of citizenship and its legal na-
ture // OlJ. = 2021. - N2 7/S. URL: https://cyberleninka.ru/
article/n/ponyatie-grazhdanstva-i-ego-pravovaya-priroda
(date of reference: 04.01.2022).

7 United Nations Convention on the Reduction of
Statelessness (adopted 30 August 1961) [Electronic
resource] available at: https://www.un.org/ru/docu-
ments/decl_conv/conventions/statelessness.shtml

65



MOPCKOE NMPABO | MARITIME LAW | 2 « 2022

Convention addresses, creating a legal obligation
on the state to grant a person the nationality of his
or her father or mother if the person has no legiti-
mate expectation of any other nationality.

The rights of stateless persons

Article 3 of the UN Convention on the Reduction
of Statelessness explicitly requires that births on
a ship or aircraft be deemed to have taken place,
respectively, in the territory of the State whose flag
the ship flies, or in the territory of the State in which
the aircraft is registered.

It should be noted that the Russian Federation
has not ratified the UN Convention on the Reduc-
tion of Statelessness and has no legal obligations in
this context.? At the same time, it should be noted
that persons born on the high seas and who are
consequently stateless, in this case absolutely un-
justified, face serious restrictions on their rights.

For example, on 18 April 2017, the Constitu-
tional Court of the Russian Federation examined
in a public session a case concerning the consti-
tutionality of Articles 31.7 and 31.9 of the Code of
Administrative Offences of the Russian Federation.
The case was brought on the complaint of a state-
less person, Noe G. Mshiladze.

Noe Mshiladze, a native of Georgia residing in
St. Petersburg, has been repeatedly tried for a num-
ber of crimes. In 2014, the Russian authorities de-
cided that he was undesirable and deported from
the Russian Federation. Mkhiladze was therefore
placed in a special facility for the temporary de-
tention of foreign nationals. However, the Geor-
gian side refused to accept the compatriot because
Mshiladze, being a stateless person, does not have
Georgian citizenship, so he was released from the
special facility in August 2015.

In December 2015, Noe Mshiladze was prose-
cuted under Article 18.8(3) of the Code of Admin-
istrative Offences of the Russian Federation. He was
sentenced to an administrative fine and expulsion
from Russia. Mshiladze was placed in the detention
centre for foreign nationals of the Russian Federal
Migration Service in St. Petersburg and the Lenin-
grad Oblast, where he has been held, since neither
Georgia nor any other country has expressed a will-

8  List of countries that have ratified the UN Convention
on the Reduction of Statelessness [Electronic resource]
available at: https://www.unhcr.org/protection/stateless-
ness/3bbb24d54/states-parties-1961-convention-reduc-
tion-statelessness.html
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ingness to accept him. All attempts to obtain a stay
of execution of Noe Mshiladze’s expulsion order
and his release from the detention facility, initiated
both by the applicant himself and by officials of the
Russian Federal Migration Service, were rejected by
the courts. In their decisions, they referred to the
fact that the contested legal provisions, while set-
ting a two-year limitation period for the execution
of any administrative penalty, did not provide for
the review of the administrative expulsion decision
and the termination of its execution because there
was no actual possibility of such an expulsion of
a particular person.®

The Constitutional Court found the provisions
of Articles 31.7 and 31.9 of the CAO of the Russian
Federation to be incompatible with the Constitu-
tion of the Russian Federation.’ The Constitutional
Court has spoken out against the indefinite and
aimless confinement of foreigners and stateless
persons if their expulsion from the Russian Feder-
ation is effectively impossible. Similarly, the Con-
stitutional Court has demanded the adoption of
amendments that would provide for a procedure
for releasing such persons and a time limit for their
detention in the Temporary Detention Centre for
Foreign Nationals. Such amendments have not yet
been submitted to the State Duma.

Statelessness is a negative phenomenon for
both stateless persons and the state, as the former
cannot claim the political protection of any state
and are also restricted in their rights. A person who
is stateless cannot enjoy the full range of rights in-
herent in a citizen. Stateless persons enjoy the same
scope of rights as foreign nationals. For example,
stateless persons cannot be members of political
public associations, cannot hold public office in the
governing bodies of the Russian Federation, and
they cannot be subject to military service." Thus,

°  http://www.ksrf.ru/ru/News/Pages/Viewltem.aspx?Para-
mld=3331

1© Decision of the Constitutional Court of the Russian Feder-
ation of 23.05.2017 N 14-P “On the case of checking the
constitutionality of the provisions of Articles 31.7 and 31.9
of the Code of Administrative Offences of the Russian Fed-
eration in connection with the complaint of stateless per-
son N.G. Mshiladze".

" Ganaeva E.E., Madina A.A. On the legal status of state-
less persons in the Russian Federation: theoreti-
cal aspects // Education. Science. Scientific person-
nel. - 2021. - N2 4. URL: https://cyberleninka.ru/
article/n/k-voprosu-o-pravovom-statuse-lits-bez-grazhd-
anstva-v-rossiyskoy-federatsii-teoreticheskie-aspekty (date
of reference: 03.02.2022).



although it is unlikely that this is a mass phenom-
enon, minors with a de facto strong connection to
the Russian Federation (part 3 of Article 1 of the UN
Convention on the Reduction of Statelessness, the
Federal Law “On Citizenship of the Russian Feder-
ation”) are in a disadvantaged legal position due
to the above-mentioned gap in legal regulation.

Conclusion

The norms set out in the UN Convention on the
Reduction of Statelessness seem logical, aimed at
preventing an increase in the number of stateless
persons. The provisions of the aforementioned Con-
vention do not violate or contradict the norms of
the Russian Constitution, given that the Russian
Constitution does not directly regulate the prin-
ciples of acquisition of Russian citizenship (unlike,
for example, the US Constitution, which indicates
the “right of soil” as a basis for acquisition of Unit-
ed States citizenship). It seems important, in order
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to fill the gaps in Russian legal regulation, for the
Russian Federation to accede to the UN Convention
on the Reduction of Statelessness and to imple-
ment the norms of the Convention into Russian
legislation, including by introducing appropriate
point-by-point amendments to a number of laws
and by-laws.

The Russian Federation’s accession to the Con-
vention and the implementation of its norm in na-
tional legislation is possible in the longer term. For
the time being, it seems necessary to expand the
interpretation of “territory”in the text of Article 12
of the Federal Law “On Citizenship of the Russian
Federation” and extend it to sea, river and air ves-
sels flying the Russian Federation State Flag, based
on a systemic interpretation of Russian law, or to
supplement the said article with a note reading as
follows: “For the purposes of the said article, sea,
river and air vessels flying the Russian Federation
State Flag are also considered as the territory of the
Russian Federation”. =
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lNepesoa AHFANNCKOro 3aKOH3
o C(TpaxoBaHuu 2015 T.

Translation of the Insurance Act 2015

OBbIV @HMMNCKUN 3aKOH O CTpaxoBaHUu

6blN1 NPUHAT NapriameHToM BennkobpurtaHum
1 nonyunn Koponesckoe ogobpeHne 12 peBpa-
nsa 2015 r. (panee Takxke «3akoH 2015 r.»). 3aKoH
2015 r. sctynun B cuny 12 aBrycta 2016 r. 1 3aBep-
LI camyto 3HaunTeNbHY pedopmMy aHINNCKOro
CTpaxoBOro rpasa 3a npegwectsyowme 100 net
ero pa3sutuA. NpoekT 3akoHa O CTpaxoBaHUN
6611 nogrotosneH Komuccuamm no pedopme
3akoHopatenbcTBa AHrnun u WotnaHgnn (the
English and Scottish Law Commissions) B nepriopa
c 2006 no 2014 r.

MNopasnAwwaa YyacTb HOpM 3akoHa 2015 r.
NPUMeHAETCA KO BCeM AOroBOpam noTpebutenb-
CKOTO 1 HenoTpebnTeNbCKOro CTpaxoBaHuA, NoA-
UMHEHHbIM aHIMIMIACKOMY MPaBY W 3aKITIOYEHHbIM
nocne 12 aBrycta 2016 r. 3aKOH O CTpaxoBaHWK
TaKXKe NPUMeHAETCA KO BCEM M3MEHEHUAM JOro-
BOPOB MNOTPEObUTENICKOrO 1 HEMOTPEOUTENBCKOTO
CTpaxoBaHuA, COrnacoBaHHbIM CTOPOHaMM nocse
12 aBrycta 2016 r. BaxHble gononHeHnA B 3aKoH
o cTpaxoBaHun 2015 r. Oblnn BHECEHbI AHFNNCKUM
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3aKOHOM O NpeAnpPUHNMAaTENbCKON AeATeNbHOCTH
(the Enterprise Act) 2016 1.

3aKoH o cTpaxoBaHun 2015 r. BKtovaeT B cebs
HOBble /1A aHIIMIACKOrO CTPaxo0BOro 3aKOHOZa-
TenbcTBa HopMbl (1) 06 06A3aHHOCTY CTpaxoBaTens
«YeCTHO NPEeACTaBUTb PUCK» CTPaxXoBLUUKY (duty of
“fair presentation of the risk”), (2) o cpeacTBax npa-
BOBOW 3aLLMTbl CTPAXOBLUMKA B CllyYasx HapyLIEHUS
yKa3zaHHoW 06A3aHHOCTM cTpaxoBaTtenem (remedies
for breach of duty of fair presentation), (3) o ctpaxo-
BbIX rapaHTMAX (warranties) 1 3anpeTe T.H. <OrOBOPOK
06 ocHoBaHWK goroBopa» (basis of contract clauses),
(4) 0 MoLweHHnYecKnx TpeboBaHuAX, (5) o 3anpeTe
pacTopPXeHWsA JOroBOPOB CTPAXOBaHMA CO CCbINIKON
Ha HecobnoaeHne «HanBbICLIen JO6pPOCOBECTHO-
ctu» (utmost good faith), (6) o Bo3moXKHOCTM 3aKio-
YeHVA cornalleHuin, oTcTynarLwmx ot TpeboBaHWN
3akoHa 2015 . (contracting out), (7) o nogpasymeBa-
eMo 06A3aHHOCTY CTPaXOBLUMKa BbIMIATATL CTPa-
XOBOE BO3MELLEHME B TEUEHVE PA3yMHOIO BPEMEHN
(implied term relating to payment of claims within
reasonable time) 1 (8) o cpeacTBax NpaBoBoOW 3a-



WNTbI CTPaxXOBaTeNsA B TeX CyyasnX, Korga CTpaxoB-
WMWK ONYCTUA NPOCPOYKY B BbiMNJiaTe CTPaxoBOro
Bo3MeLleHus (remedies for late payment of claims).

HekoTopble obLme coobpakeHns B CBA3M C pe-
$OpPMOW aHIIMINCKOTO CTPAXOBOro 3aKOHOAATE b-
cTBa ObINN BbiCKa3aHbl aBTOPOM B MpeablayLei
CTaTbe, KoTopas ony6nnKoBaHa B XypHane «Mop-
cKkoe npaso» N2 3 3a 2021 r.

HacToAwmnn nepeBo aHrMMNCKOrO 3aKOHa
o cTpaxoBaHuu 2015 r. caenaH rno TeKcTy opurn-
Hana, ony6n1MkoBaHHOMY Ha UHTepPHeT-calnTe 6pu-
TaHCKOro npaBuTenbCTBa https.//www.legislation.
gov.uk/ukpga/2015/4/contents (N0 cocTOAHMIO
Ha 06.12.2021), C TeMx AOMNOMHEHUAMU, KOTOPbIE
OblNIM BHECEHDbI B HEFO CTaTbAMM 28 1 29 aHM -
CKOro 3akoHa o npeanpuHuMaTesibCKon aeatesnb-
HocTn 2016 T. (cm. pa3gen 4, cT. 13A n 14A 3akoHa
O cTpaxoBaHum 2015 r.).

[nA NonHOTbI OTpaXeHNA NPaBOBOro perynnpo-
BaHMA K HacToALeMy nepesogy 3akoHa O CTPaxo-
BaHUM 2015 I. TakXKe NpunaraeTca nepesof CT. 5A
aHrMncKkoro 3akoHa 06 nckosow gasHocT 1980 T,
KoTopas 6bina BHeceHa ctaTben 30 aHMMUNCKOro
3aKoHa O NpeanpPUHUMATENIbCKOWN AEATENbHOCTHU.
CtaTbsa 5A 3akoHa 06 nckosoi gaBHocTn 1980 r.
yCTaHaBNMBaeT FOQNYHbIN CPOK JABHOCTU MO NCKaM
CTpaxoBaTesiel 0 BO3melleHUn yObITKOB Bes-
CTBME NPOCPOUKM OMNaTbl CTPaxoBbix TpeboBaHMiA
CTpaxoBLYMKaMMU.

Kpome 3Toro, K HacToAwwemy nepeBoy 3akoHa
O cTpaxoBaHuu 2015 I. npunaraeTca nepesos CT. 1
AHIUICKOro 3akoHa O NoTpebuTenbCkoM CTpa-
XOBaHUM (packpbiTrie MHGOPMaLIMK 1 3asiBNEHNA)
2012 r., KOTOpaAa coaepunT onpepeneHne TepmMmm-
Ha «4OoroBoOp NOTPebUTENbCKOro CTPaxoBaHMUA»
(consumer insurance contract). 3HaueHune 3Toro
TEPMUHA ANA [OrOBOPOB HEMNOTPEOUTENBCKOrO
CTpaxoBaHKA (KOTopble yallle BCTPeYarTcA B TOPro-
BOM MOperiaBaHNK) packpbiBaeTcA B CT. 1 3aKoHa
0 cTpaxoBaHum 2015 ., COrnacHoO KOTOpPOW TePMMH
«[10rOBOP HEMOTPEOUTENIBCKOrO CTPaxXoBaHUsA» 03-
HauyaeT JOroBOP CTPAXOBAHWA, HE ABNAIOLWMIACA [O-
roBOpOM NoTpebrTeNbCKOro CTpaxoBaHusA. =

he new Insurance Act was enacted by the

UK Parliament and received Royal Assent on
12 February 2015 (the “2015 Act”). The 2015 Act
came into force on 12 August 2016 and completed
the most significant reform of English insurance
law in the previous 100 years of its development.
The Insurance Act was drafted by the English and
Scottish Law Commissions between 2006 and 2014.

IV. BAPYBEXHOE MNMPABO

The vast majority of the rules of the 2015 Act ap-
ply to all consumer and non-consumer insurance
contracts subject to English law entered into after
12 August 2016. The Insurance Act also applies to all
amendments to consumer and non-consumer insur-
ance contracts agreed by the parties after 12 August
2016. Important additions to the Insurance Act 2015
were made by the Enterprise Act 2016.

The Insurance Act 2015 includes provisions
new to English insurance law (1) on the duty of
“fair presentation of the risk” to the insurer, (2) on
remedies for breach of duty of fair presentation
by the insurer, (3) on insurance warranties and the
prohibition of so-called “basis of contract clauses”.
“(4) on fraudulent claims, (5) on the prohibition of
cancellation of insurance contracts on the basis of
utmost good faith, (6) on the possibility of agree-
ments that deviate from the requirements of the
2015 Act (contracting out), (7) on the implied term
relating to payment of claims within reasonable
time, and (8) on the remedies for late payment of
claims by the insurer.

Some general considerations in relation to the
reform of English insurance law were made by the
author in a previous article published in the Mari-
time Law Journal N 3/2021.

This translation of the English Insurance Act
2015 is based on the original text as published
on the UK government’s website https://www.
legislation.gov.uk/ukpga/2015/4/contents (as at
06.12.2021), as supplemented by sections 28 and
29 of the Enterprise Act 2016 (see section 4, sec-
tions 13A and 14A of the Insurance Act 2015).

For a complete reflection of the law, this transla-
tion of the Insurance Act 2015 is also accompanied
by a translation of Article 5A of the Limitation Act
1980, which was introduced by Article 30 of the En-
terprise Act. Section 5A of the Limitation Act 1980
sets out a one-year limitation period for claims by
policyholders for damages due to delayed payment
of claims by insurers.

Also attached to this translation of the Insur-
ance Act 2015 is a translation of section 1 of the
The Consumer Insurance (Representation and Dis-
closure) Act 2012, which defines the term “consum-
er insurance contract”. The meaning of the term
for non-consumer insurance contracts (which are
more commonly found in merchant shipping) is
explained in section 1 of the Insurance Act 2015.
Where the term “non-consumer insurance contract”
means an insurance contract which is not a con-
sumer insurance contract. =
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INSURANCE ACT 2015
2015 CHAPTER 4

An Act to make new provision about insur-
ance contracts; to amend the Third Parties (Rights
against Insurers) Act 2010 in relation to the insured
persons to whom that Act applies; and for connect-
ed purposes.

[12% February 2015]

Be it enacted by the Queen’s most Excellent
Majesty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the
authority of the same, as follows—

PART 1.
INSURANCE CONTRACTS:
MAIN DEFINITIONS

1. Insurance contracts: main definitions

In this Act (apart from Part 6)-

“consumer insurance contract” has the same
meaning as in the Consumer Insurance (Disclosure
and Representations) Act 2012;

“non-consumer insurance contract” means
a contract of insurance that is not a consumer in-
surance contract;

“insured” means the party to a contract of in-
surance who is the insured under the contract, or
would be if the contract were entered into;

“insurer” means the party to a contract of in-
surance who is the insurer under the contract, or

would be if the contract were entered into;

“the duty of fair presentation” means the duty
imposed by section 3(1).
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3AKOH O CTPAXOBAHWUU 2015 .
2015M1ABA 4

3aKoH onA BBeAeHMWA HOBbIX NPaBui O 4Oro-
BOpax CTpaxoBaHWUA; A4NA BHECEHUA N3MEHEHUN
B 3aKOH O TpeTbux nuuax (Npasa NPOTUB CTpa-
XOBLWMKOB) 2010 I. B OTHOLIEHUM 3aCTPAXOBaHHbIX
NN, K KOTOPbIM NPUMEHAETCA YKa3aHHbIN 3aKOH;

a TakKe 4NA CBA3aHHbIX C 3TUM Lienen.
[12 deBpana 2015 ]

E€ MNpeBocxogHenwnm Bennuectsom Kopone-
BOW MO COBETY 1 C COrMacua fYXOBHbIX N CBETCKUX
noppaos 1 obWwumH, cobpaHHbIX B HacToAwweMm [ap-
nameHTe, 1 BNacTbio NOC/IefHero NpuH1MaeTcA [3a-
KOH] crefytoLlero cogepkaHus:

PA3LEN 1.
AOroBopPbl CTPAXOBAHUA:
OCHOBHBbDIE ONPEAENEHUA

1. ﬂOI’OBOpr CTPpaxXoBaHNA: OCHOBHbIE€ Oonpe-
aAeneHnAa

B HacToswem 3akoHe (3a ucknovyeHnem Pas-
nena 6):

TEPMUH «1OFOBOP MNOTPEOUTENIbCKOrO CTPAX0-
BaHMA» UMEET TaKoe e 3HaueHne, Kak 1 B 3aKkoHe
0 NOTPeOUTENBCKOM CTPAXOBaHUN (PacKpbITUE UH-
dopmauum 1 3aasnenunn) 2012 r.';

TEPMUH «OrOBOP HEMoTPebUTeNbCKOroO CTPa-
XOBaHMA» O3HAYaeT JOrOBOP CTPAXOBAHUS, HE SIB-
NAKLWMIACA 4OrOBOPOM NOTPEOUTENBCKOro CTpa-
XOBaHUSA;

TEPMUH «CTPaxXoBaTeslb» 03HaYaeT CTOPOHY [0-
roBopa CTPaxoBaHWA, KOTOpas sSABNIAETCA CTPaxoBa-
TesieM No JOroBopy uauv Gbina 6bl TAKOBbLIM, ECIN
6bl JOroBop OblN 3aKOYEH;

TEPMUH «CTPAXOBLUMK» O3HAYaEeT CTOPOHY A10-
roBopa CTPaxoBaHMA, KOTOpas ABMSETCA CTPAXOB-
LMKOM MO JOrOBOPY MK Gbina Gbl TAKOBbIM, ECIN
6bl JOroBop OblN 3aKOYEH;

TEPMUH «0O6A3aHHOCTb YECTHO NpPeACTaBUTb
pVCK» O3HayaeT 06A3aHHOCTb, YCTAHOBIEHHYO
ctaTtben 3(1).

' Consumer Insurance (Disclosure and Representations) Act
2012. OnpegeneHne TepMnHa «NOTPEOGUTENBCKOE CTPAXo-
BaHMe» COAePXKMUTCA B CT. 1 3aKoHa 0 NoTpebunTeNnbCcKom
CTpaxoBaHUK (packpbiTve nHPopMaLUN 1 3aABNEHUSA)
2012 r., nepeBof KOTOPOW NPUBOANTCA HUXKE.



PART 2.
THE DUTY OF FAIR
PRESENTATION

2. Application and interpretation

(1) This Part applies to non-consumer insurance
contracts only.

(2) This Part applies in relation to variations of
non-consumer insurance contracts as it applies to
contracts, but-

(a) references to the risk are to be read as ref-
erences to changes in the risk relevant to the pro-
posed variation, and

(b) references to the contract of insurance are
to the variation.

3. The duty of fair presentation

(1) Before a contract of insurance is entered into,
the insured must make to the insurer a fair presen-
tation of the risk.

(2) The duty imposed by subsection (1) is re-
ferred to in this Act as “the duty of fair presentation”.

(3) A fair presentation of the risk is one-

(a) which makes the disclosure required by sub-
section (4),

(b) which makes that disclosure in a manner
which would be reasonably clear and accessible
to a prudent insurer, and

(c) in which every material representation as to
a matter of fact is substantially correct, and every
material representation as to a matter of expecta-
tion or belief is made in good faith.

(4) The disclosure required is as follows, except
as provided in subsection (5)-

(a) disclosure of every material circumstance
which the insured knows or ought to know, or

(b) failing that, disclosure which gives the insur-
er sufficient information to put a prudent insurer
on notice that it needs to make further enquiries
for the purpose of revealing those material circum-
stances.

IV. BAPYBEXHOE MNMPABO

PA3JEN 2.
OBA3AHHOCTb YECTHO
NPEACTABUTb PUCK

2. MpumeHeHMe N TONKOBaHue

(1) HactoAawmn Pa3gen npumeHAeTCA TONbKO
K lOroBOpam HernoTpebnTenbCKOro CTpaxoBaHUs.

(2) HacTtoawwmin Pasgen npumeHseTcsa B OTHOLLe-
HUW 3MEHEHWNI OTOBOPOB HEMOTPEOUTENBCKOTO
CTPaxoBaHUA TaK »Ke, Kak OH MPUMEHAETCA K CaMUM
[lOroBopam, 0gHaKo:

(a) yka3saHuA Ha pUCK criefyeT cunTaTb yKasaHu-
AMU Ha N3MEHEHUS PUCKa, UMeIoLNE 3HaUYeHre ana
npeanaraeMoro U3MeHeHus 4OroBopa; a

(b) ykazaHus Ha [OroBop CTpaxoBaHUA O3Haya-
0T U3MEHEHMEe JOroBOpa.

3.06:A3aHHOCTb YeCTHO NPEeACTaBUTb PUCK

(1) Oo 3akntoueHnAa goroBopa CTpaxoBaHUA
CTpaxoBaTesb 0653aH caenaTb YeCTHOEe NpeacTaB-
NeHne pucka CTPaxoBLUUKY.

(2) O6A3aHHOCTb, BO3MI0XKeHHas vacTbto (1),
MMeHyeTCA B HacToALeM 3aKoHe «00s3aHHOCTbIO
YeCTHO NPeACTaBUTb PUCK».

(3) YeCTHbIM NpeacTaBieHMEM PUCKa ABNAETCA
npeacTaBfieHue:

(a) koTopoe coBepLIaeT packpbiTue [MHbopMa-
Lunun] cornacHo TpeboBaHUAM Yactu (4);

(b) KoTOpOE coBeplUaeT yKasaHHOE pacKpbITUe
Takum 06pa3om, KOTopbIn ABNANCA Obl pa3ymMHO
ACHBIM 1 MOHATHBIM AN NPefyCMOTPUTENBHOMO
CTPaxoBLUMKa; U

(c) B KOTOPOM Karkpoe CyllecTBeHHOe 3asBre-
HMEe O KaKOM-NN60 dakTe ABNAETCA NPaBUSIbHbIM
Mo CyLLecTBY, a KaXAoe CyLeCTBEHHOE 3aAB/IeHNe
Mo BOMPOCY OXMAAHWA UV NPeAnoNoXKeHa cae-
naHo JobpocoBeCTHO.

(4) PackpbiTiem, koTopoe TpebyeTcs [no HacTo-
Aulemy 3aKoHy], 3a UCKNTIOUEHVEM CITyYaEeB, yKa3aH-
HbIX B YacTtu (5), ABnaeTca:

(@) pacKkpbITVEe KaykAoro CyLLeCTBEHHOMO 06CTOA-
TeNbCTBa, O KOTOPOM CTPaxoBaTesib 3HAET UK AOf-
»KeH 3HaTb, NMbo

(b) Npn HecoBepLlEHWN TaKOBOFO — pPacKpbl-
TVe, KOTOPOE JaeT CTPAxXOoBLMKY NHbOPMaLULO,
[OCTaTOYHYIO A1A TOro, YTOObl 06PATUTL BHMMaHNMeE
npenycMOTPUTENBHOMO CTPaxOBLUMKa Ha TO, UTO
emMy HeoOXofMMO caenaTb JOMONHUTENIbHbIE 3a-
NPOCbl ANA Lenn BbIABNEHNA TaKMX CYLLEeCTBEHHbIX
06CTOATENDBCTB.
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(5) In the absence of enquiry, subsection (4)
does not require the insured to disclose a circum-
stance if-

(a) it diminishes the risk,

(b) the insurer knows it,

(c) the insurer ought to know it,

(d) the insurer is presumed to know it, or

(e) it is something as to which the insurer waives
information.

(6) Sections 4 to 6 make further provision about
the knowledge of the insured and of the insurer,
and section 7 contains supplementary provision.

4. Knowledge of insured

(1) This section provides for what an insured
knows or ought to know for the purposes of sec-
tion 3 (4)(a).

(2) Aninsured who is an individual knows only-

(@) what is known to the individual, and
(b) what is known to one or more of the individ-
uals who are responsible for the insured’s insurance.

(3) An insured who is not an individual knows
only what is known to one or more of the individ-
uals who are-

(a) part of the insured'’s senior management, or

(b) responsible for the insured’s insurance.

(4) An insured is not by virtue of subsec-
tion (2) (b) or (3) (b) taken to know confidential
information known to an individual if-

(a) the individual is, or is an employee of, the
insured’s agent; and

(b) the information was acquired by the in-
sured’s agent (or by an employee of that agent)
through a business relationship with a person who
is not connected with the contract of insurance.

(5) For the purposes of subsection (4) the per-
sons connected with a contract of insurance are-

(a) the insured and any other persons for whom
cover is provided by the contract, and

(b) if the contract re-insures risks covered by
another contract, the persons who are (by virtue
of this subsection) connected with that other con-
tract.

(6) Whether an individual or not, an insured
ought to know what should reasonably have
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(5) Npw oTcyTCTBMM 3anpoca YacTb (4) He Tpe-
6yeT, UToObl CTPaxoBaTesib PACKPbIN Kakoe-nnbo
06CTOATENBCTBO, ECIIN:

(a) OHO YMeHbLUaeT pUCK;

(b) cTpaxoBLMK 3HaET O HeM;

(C) cTpaxoBLUMK AOMKEH 3HATb O HEM;

(d) npe3tomMunpyeTca, YTO CTPAXOBLUUK 3HaeT
0 HeMm; Unu

(e) oHO sABNAETCA YeM-TO, B OTHOLLUEHUN Yero
CTPAxOBLUMK OTKa3blBAETCA OT NPaBa Ha NojyyeHne
NHbopMauun.

(6) CtaTbu 4-6 Take yCTaHaBNMBAIOT NpaBuna
006 0CBEAOMIEHHOCTU CTPAXOBATENA U CTPAXOBLU-
Ka, a cTaTbA 7 BKJIIOYAET B ce0A JOMNONHUTEIbHbIE
npasuna.

4. OcBeAOMNIEHHOCTb CTpaxoBaTens

(1) HacToswan ctaTba ycTaHaBNUBAET, YTO CTpa-
XOBaTeslb 3HAeT UKW AOMIKEH 3HATb ANA Lenen cTa-
b1 3(4)(a).

(2) CrpaxoBatenb, KOTOpbI ABNAeTCA Ppusnye-
CKMM JINLIOM, 3HAET TOJIbKO:

() TO, UTO N3BECTHO 3TOMY PU3NYECKOMY NULLY; U

(b) TO, UTO N3BECTHO OAHOMY USIN HECKONBKNM
d13MYeCcKnM NnLam, KOTopble OTBEYAIoT 3a CTpa-
XOBaHue cTpaxoBaTens.

(3) CrpaxoBaTerib, He ABNALWMIACA GU3NYECKM
NINLIOM, 3HAET TOJIbKO TO, YTO M3BECTHO OJHOMY UMK
HECKObKUM GU3MUYECKNM TNLIAM, KOTOpPbIE:

(a) ABNATCA YaCTbiO CTapLUero 3BeHa ynpasne-
HWA cTpaxoBaTens; Nnbo

(b) oTBevatoT 3a CTpaxoBaHMe CTpaxoBaTens.

(4) CrpaxoBatenb B cuny yactu (2)(b) unnm (3)(b)
He cuMTaeTcA 3HaLWKM KOHOMAEHLMANbHYIO UH-
bopmaLmio, N3BECTHYIO PU3UYeCKoMY NNLLY, eCin:

(a) Takoe dur3MUecKoe ML ABNSETCA areHTOM
1y paboTHNKOM areHTa CTpaxoBaTens; u

(b) nHdopmaLma 6bi1a NonyyeHa areHTom cTpa-
xoBaTena (Unn paboTHMKOM 3TOrO areHTa) yepes
[enoBble OTHOLLEHNA C NINLIOM, KOTOPOE He CBA3aHO
C [LOrOBOPOM CTPAxXOBaHKA.

(5) Ona uenen yactu (4) nnuammn, CBA3aHHbIMUA
C [OFOBOPOM CTPaXOBaHWA, ABNATCA:

(a) ctpaxoBatenb 1 nobble Apyrye nuua, KoTo-
pbIM NPefoCTaBEHO NMOKPLITME [OFOBOPOM, a TaKXKe

(b) ecnun poroBop nepecTpaxyeTt pUCKK, NOKPbI-
Tble Apyrm JOrOBOPOM, — NNLA, KOTopble (cornac-
HO 3TOW YaCTW HACTOSALLEN CTaTbW) CBA3aHbI C 3TUM
APYrUM [OrOBOPOM.

(6) He3aBucmumo ot TOro, ABnAeTCA OH Ppusnye-
CKUM NIMLLOM WS HET, CTPaxoBaTesb O/MKEH 3HaTb
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been revealed by a reasonable search of informa-
tion available to the insured (whether the search
is conducted by making enquiries or by any other
means).

(7) In subsection (6) “information” includes infor-
mation held within the insured’s organisation or by
any other person (such as the insured’s agent or a
person for whom cover is provided by the contract
of insurance).

(8) For the purposes of this section-

(a) "employee’, in relation to the insured’s agent,
includes any individual working for the agent,
whatever the capacity in which the individual acts,

(b) an individual is responsible for the insured’s
insurance if the individual participates on behalf of
the insured in the process of procuring the insured’s
insurance (whether the individual does so as the
insured’s employee or agent, as an employee of
the insured’s agent or in any other capacity), and

(c) “senior management” means those individu-
als who play significant roles in the making of de-
cisions about how the insured’s activities are to be
managed or organised.

5. Knowledge of insurer

(1) For the purposes of section 3(5)(b), an insurer
knows something only if it is known to one or more
of the individuals who participate on behalf of the
insurer in the decision whether to take the risk, and
if so on what terms (whether the individual does so
as the insurer’s employee or agent, as an employee
of the insurer’s agent or in any other capacity).

(2) For the purposes of section 3(5)(c), an insurer
ought to know something only if-

(a) an employee or agent of the insurer knows
it, and ought reasonably to have passed on the
relevant information to an individual mentioned
in subsection (1), or

(b) the relevant information is held by the in-
surer and is readily available to an individual men-
tioned in subsection (1).

(3) For the purposes of section 3(5)(d), an insurer
is presumed to know-

IV. BAPYBEXHOE MNMPABO

TO, YTO AOMKHO 6bINO ObITb Pa3yMHO O6HapPYXeHO
nocpeAcTBOM Pa3yMHOro noncka nHbopmMauum, fo-
CTyMNHOW AnA cTpaxoBaTena (He3aBMCUMO OT TOro,
BedeTCA NOoWCK NyTem 3anpoca Uin Kakum-nmbo
VIHbIM CITIOCOBOM).

(7) B uactu (6) TepMUH «HPOPMALNA» BKIOYAET
B ce6a MHPOopMaLMIo, XPaHSALLYCA B OpraHm3aumm
CTpaxoBaTens unu y 1toboro MHOro NnLa (Takoro Kak
areHT CTpaxoBaTena Ui Nuuo, Ajs KOToporo fo-
rOBOPOM CTPaxoBaHWA NPefoCTaBIEHO MOKPbLITUE).

(8) Ans uenen HacToALlen CTaTby:

(@) TePMUH «PabBOTHMK» B OTHOLIEHWW areHTa
CTpaxoBaTens BKMUaeT B cebs noboe dursnyeckoe
nunuo, paboTaloLLee Ha areHTa, He3aBNCKMMO OT TOro,
B KAKOM KauecTBe 3T0 ¢pu3mnyeckoe 1Lo AencTayer;

(b) dPM3nueckoe NMLO ABNSETCA OTBETCTBEHHbIM
3a CTpaxoBaHWe CTpaxoBaTtens, eciv 370 ¢ur3m-
yeckoe NMLO Y4YacTBYET OT UMEHU CTPaxoBaTesns
B Nnpovecce NonyyeHnsa CTpaxoBaHua [ana] cTpa-
xoBaTens (He3aBUCMMO OT TOro, AeNCTBYeT Takoe
¢dusmyeckoe NMLO B KauecTBe PabOTHMKA U areH-
Ta CTpaxoBaTesisa, B KauecTBe paboTHMKaA areHTa
CTpaxoBaTenf Uin B KaKOM-NIMO6O MHOM KauecTse); 1

(C) TepMnH «CTapLuee 3BeHO ynpaBieHna» 03-
HavaeT Tex GpU3MYeCcKnx nuu, KOTopble UrpawT
3HAUNTENIbHYIO POJIb B MPUHATAN PELLEHWUI O TOM,
KaK [O/KHa YNpaBnATbCA Uy 6biTb OpraHM3oBaHa
LeATenbHOCTb CTpaxoBaTens.

5. OcBeOMNIEHHOCTb CTPaxoOBLMKa

(1) Ana uenen ctatbu 3(5)(b) cTpaxoBLMK 3HAET
yTO-NIN6O TOMBKO B TOM Cilyyae, eC/iv 3TO M3BeCT-
HO OZHOMY WJIN HECKONBbKUM GU3NUYECKUM NNLLAM,
KOTOpble y4acTBYIOT OT UMEHU CTPaxXOBLLMKa B pe-
LWEHUN BOMpPOCa O TOM, NPUHUMAET I OH PUCK
Ha CTpaxoBaHue, 1, eC/v A3, TO Ha KaKunX YCII0BUSX
(He3aBMCMMO OT TOrO, AIENCTBYET Takoe pu3amyeckoe
NNLO B KauecTBe paboTHMKa WM areHTa CTPaxoBs-
LUMKa, B KauecTBe paboTHIMKa areHTa CTpaxoBLymKa
WSV B KAKOM-NI6O0 MHOM KauecTge).

(2) Ons uenen ctatby 3(5)(c) cTpaxoBLMK AON-
XEeH 3HaTb YTO-TO TONIbKO B TOM Ciyyae, ecu:

(a) pabOTHVK UK areHT CTPaxXoBLLMKa 3HAET 3TO
1 [oSKeH Obln pa3yMHO nepefaTb COOTBETCTBYHO-
Lyt nHopMaLmo Gr3nyeckomy Ny, ykazaHHo-
My B Yactu (1); nnun

(b) cooTBeTCTBYIOWAnA MHGOPMALNA XPAHUTCA
y CTPaXOBLUMKa 1 OHa JIerko AOCTyrnHa Gpusmyecko-
MY N1Ly, yKazaHHoMy B YyacTu (1).

(3) Ona uenen ctatbu 3(5)(d) npestommpyeTtcs,
UTO CTPAxXOBLUMK 3HAET:
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(a) things which are common knowledge, and

(b) things which an insurer offering insurance
of the class in question to insureds in the field of
activity in question would reasonably be expected
to know in the ordinary course of business.

6. Knowledge: general

(1) For the purposes of sections 3 to 5, referenc-
es to an individual’s knowledge include not only ac-
tual knowledge, but also matters which the individ-
ual suspected, and of which the individual would
have had knowledge but for deliberately refraining
from confirming them or enquiring about them.

(2) Nothing in this Part affects the operation of
any rule of law according to which knowledge of
a fraud perpetrated by an individual (“F”) either on
the insured or on the insurer is not to be attribut-
ed to the insured or to the insurer (respectively),
where-

(a) if the fraud is on the insured, F is any of the
individuals mentioned in section 4(2)(b) or (3), or

(b) if the fraud is on the insurer, F is any of the
individuals mentioned in section 5(1).

7. Supplementary

(1) A fair presentation need not be contained in
only one document or oral presentation.

(2) The term “circumstance” includes any com-
munication made to, or information received by,
the insured.

(3) A circumstance or representation is material
if it would influence the judgement of a prudent
insurer in determining whether to take the risk and,
if so, on what terms.

(4) Examples of things which may be material
circumstances are—

(a) special or unusual facts relating to the risk,

(b) any particular concerns which led the in-
sured to seek insurance cover for the risk,
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(a) BOMpOCHI, KOTOpble ABNATCA 06LLen3BecT-
HbIMU; A TaKXe

(b) BONpPOCHI, 3HaHME KOTOPbIX 6bINIO Obl pas-
YMHO 0XKMfaTb OT CTPaXOBLLMKa, NpeasiaratoLlero
CTpaxoBaHuve JaHHOro BuAaa Afis cTpaxoBaTenen
B paccMaTpuBaemoi coepe AeATenbHOCTH Npu
06blYHOM Xofe BeAeHMA Jen.

6. OcBelOMJIEHHOCTb: 00OLLME NOJIoXKEeHUA

(1) Ona yenen ctaten 3-5 yKasaHUA Ha 3HaHWe
b13nYeCcKoro nrua BKIOYAOT He TONbKO paKkTunye-
CKYI0 OCBEJOMIEHHOCTb, HO TaK»e 1 obcToATeNb-
CTBa, O KOTOPbIX Takoe GpU3NYeCcKoe NnLO Noao-
3pEeBasio 1 0 KOTOPbIX Y TaKOro pusnyeckoro nmua
mmenacb 6bl 0CBEIOMSIEHHOCTb, €C/l Obl OHO Ha-
MEPEHHO He BO3[ePKanocCh OT X MOATBEPKAEHNSA
WY NonyyeHns nHGoOPMaL MK O HUX.

(2) Hnuto B HacToAwem Pa3sgene He BnuAeT
Ha [encTBue Nto6OoN HOPMbI NPaBa, B COOTBETCTBUN
C KOTOPOW 0CBeJOMIIEHHOCTb 06 0OMaHe, coBep-
LWEeHHOM pu3nYeckM nuuom («P») B OTHOLLEHWI
CTpaxoBatena MO0 B OTHOLIEHUN CTPAXOBLLMKA,
He JOJ/IKHA BMeHATbCA (COOTBETCTBEHHO) CTPAXo0-
BaTeSI0 U CTPAXOBLUUKY, €CTIN:

(a) B Tex cylyyasx, korga 0bMaH CoBepLUEH B OTHO-
weHum cTpaxosatens, O asnaetca nobbim 13 ¢pusn-
YeCKMX UL, yKa3aHHbIX B cTaTbe 4(2)(b) unu (3); unm

(b) B TeX cnyyasx, Korga 06mMaH COBEpLLEH B OT-
HolleHUn cTpaxoBLyKka, O aenAeTcs NobbiM 13 Pu-
3MYECKUX TNL, YKa3aHHbIX B cTaTbe 5(1).

7. JononHuTenbHbie NpaBuna

(1) He TpebyeTcs, utobbl YecTHOE NpefcTaBIe-
HVe prCKa COAepP»Kanoch TONbKO B O4HOM AOKYMEH-
Te UAN YCTHOM 3aABIEHMNN.

(2) TepMnH «OBCTOATENBCTBOY BK/IOYAET Ntloboe
coobLeHne, caenaHHoOe CTPaxXoBLUKKY, Un MHGop-
MaLo, NONTyYEHHYIO CTPAXOBLLMKOM.

(3) Ob6CcTOATENBCTBO WM 3asABIEHME ABNAETCA
CYLWeCTBEHHbIM, EC/I OHO MOBJIMAET Ha CyXKje-
HVe NpefyCMOTPUTENbHOIO CTPaxoBLMKa Npu
peLueHnn BONpoca O TOM, MPUHMMAET NN OH PUCK
Ha CTpaxoBaHVe 1, eCNN Aa, TO HA KaKUX YCJIOBUAX.

(4) NMprMepamm TOro, YTO MOXET ObITb Cylle-
CTBEHHbIM, ABAAOTCA:

(a) ocobble unm HeobblUHblE GaKTbl, MeloLue
OTHOLLEHVE K PUCKY;

(b) ntobble KOHKpPETHbIe OMaceHns, KOTopble
npviBeny CTpaxoBaTens K ToMy, UToObl NcKaTb CTpa-
XOBOe€ NOKpbITE ANA PUCKa;



(c) anything which those concerned with the
class of insurance and field of activity in question
would generally understand as being something
that should be dealt with in a fair presentation of
risks of the type in question.

(5) A material representation is substantially cor-
rect if a prudent insurer would not consider the
difference between what is represented and what
is actually correct to be material.

(6) A representation may be withdrawn or correct-
ed before the contract of insurance is entered into.

8. Remedies for breach

(1) The insurer has a remedy against the insured
for a breach of the duty of fair presentation only
if the insurer shows that, but for the breach, the
insurer—

(a) would not have entered into the contract of
insurance at all, or

(b) would have done so only on different terms.

(2) The remedies are set out in Schedule 1.

(3) A breach for which the insurer has a reme-
dy against the insured is referred to in this Act as
a“qualifying breach”.

(4) A qualifying breach is either-
(a) deliberate or reckless, or

(b) neither deliberate nor reckless.

(5) A qualifying breach is deliberate or reckless
if the insured-

(a) knew that it was in breach of the duty of fair
presentation, or

(b) did not care whether or not it was in breach
of that duty.

(6) It is for the insurer to show that a qualifying
breach was deliberate or reckless.

PART 3.
WARRANTIES AND OTHER TERMS
9. Warranties and representations

(1) This section applies to representations made
by the insured in connection with-

IV. BAPYBEXHOE MNMPABO

(c) BCE, uTO NMLa, MetL1e OTHOLLEeHNE K AaH-
HOMY BMAY CTpPaxoBaHWA U AaHHOW chepe pea-
TENbHOCTY, KaK NPaBuUSIo, CYNTanm 6bl BONMPOCOM,
KOTOPbIN AOMKEH ObITb OTPAXKEH B YECTHOM Mnpes-
CTaBNEHNN PUCKa AaHHOW KaTeropumn.

(5) CywecTBeHHOE 3adABNeHMe ABNAETCA Npa-
BUJIbHbBIM MO CYLLECTBY, eCIM NPeayCMOTPUTENbHbIN
CTPaXOBLUMK He MOCYMTaET CYLLeCTBEHHbIM OTInYME
MeXIy TeM, UTO 3aABJIEHO, 1 TEM, UTO AENCTBUTENb-
HO NPaBUbHO.

(6) 3anaBneHne MOXeT O6bITb OTO3BAHO WU UC-
NnpaBfieHO O MOMEHTa 3aKJIloUeHMA JOroBopa.

8. CpepcTBa NnpaBoOBOI 3aLMTbI

(1) CrpaxoBLWUK NMeeT CpeaCcTBO NPaBOBOW 3a-
LUTbI MPOTMB CTPAxXoBaTeNA Npu HapyLeHUn oba-
3aHHOCTU YeCTHO NPeACTaBUTb PUCK TOJIbKO B TOM
cylyyae, ecnm CTPaxoBLUMK JOKaXeT, uTo, ecnu 6bl
He 3TO HapyLLleHMe, CTPAXOBLLMK:

(a) He 3aKkntounn 6bl 4OrOBOP CTPAXOBAHWUA BO-
obue; nnn

(b) coenan 6bl 3TO Ha ApPYrMX YCIOBUSAX.

(2) CpencTta NpaBoOBOW 3aLMTbl yKa3aHbl B [pu-
noxeHun 1.

(3) HapylweHune, npy KOTOPOM y CTPaxOBLLU-
Ka MMeeTCA CpefCcTBO NPABOBOW 3alKTbl MPOTUB
CTpaxoBaTens, MMeHYeTCA B HaCTOALLEM 3aKOHe
«KBaNMOUUMPYIOLWNM HapyLLEHNEMY.

(4) Ksanudurympyrolee HapyLeHre MOXET ObITb:

(@) yMbILLIEHHBIM U COBEPLLEHHBIM MO rpy6OoI
HEOCTOPOXHOCTK; NbO

(b) He ABNATLCA HU YMbILWNIEHHBIM, HU COBEp-
LUEHHbIM MO rPpy6oIi HEOCTOPOXKHOCTU.

(5) KBanuourumpytoliee HapyLeHne ABNAETCA
YMbILUAEHHbIM W COBEpPLUEHHbIM Mo rpyboli He-
OCTOPOXKHOCTHU, €CSIN CTPaxoBaTerb:

(@) 3Han, YTO OH HapyLwaeT 06513aHHOCTb YECTHO
npeacTaBUTb PUCK; UK

(b) oTHOCKNCA 6e3pas3nMyHO K TOMY, HapyLuaeT
NN HET OH 3Ty 06A3aHHOCTb.

(6) CTpaxoBLNK AOMKEH AOKa3aTb, YTO KBanu-
durumpytoLLee HapyLleHWe GblfI0 YMbILLINIEHHbBIM UK
COBepLUEHHbIM MO rpyboI HEOCTOPOXKHOCTM.

PA3LEN 3.
CTPAXOBbIE TAPAHTUU U UHBIE YCNIOBUA

9. CtpaxoBble rapaHTUN N 3asABNEeHNA

(1 HacTosAwasa ctatba NPUMEHAETCA K 3aABJIe-
HUAM, cAenaHHbIM CTpaxoBaTesniemMm B CBA3U C:
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(a) a proposed non-consumer insurance con-
tract, or

(b) a proposed variation to a non-consumer in-
surance contract.

(2) Such a representation is not capable of being
converted into a warranty by means of any provi-
sion of the non-consumer insurance contract (or of
the terms of the variation), or of any other contract
(and whether by declaring the representation to
form the basis of the contract or otherwise).

10. Breach of warranty

(1) Any rule of law that breach of a warranty (ex-
press or implied) in a contract of insurance results
in the discharge of the insurer’s liability under the
contract is abolished.

(2) An insurer has no liability under a contract
of insurance in respect of any loss occurring, or
attributable to something happening, after a war-
ranty (express or implied) in the contract has been
breached but before the breach has been reme-
died.

(3) But subsection (2) does not apply if-

(a) because of a change of circumstances, the
warranty ceases to be applicable to the circum-
stances of the contract,

(b) compliance with the warranty is rendered
unlawful by any subsequent law, or

(c) the insurer waives the breach of warranty.

(4) Subsection (2) does not affect the liability of
the insurer in respect of losses occurring, or attrib-
utable to something happening-

(a) before the breach of warranty, or

(b) if the breach can be remedied, after it has
been remedied.

(5) For the purposes of this section, a breach of
warranty is to be taken as remedied-

(a) in a case falling within subsection (6), if the
risk to which the warranty relates later becomes
essentially the same as that originally contemplat-
ed by the parties,

(b) in any other case, if the insured ceases to be
in breach of the warranty.
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(a) NpeanoXKeHHbIM OroOBOPOM HenoTpebuTesb-
CKOro CTpaxoBaHus; unu

(b) npepnoXeHHbIM 3MEeHeHVeM OrOBOpa He-
NoTpebunTeNnbCKOro CTPaxoBaHKWA.

(2) Takoe 3asABneHNE HE MOXET ObITb NPE06-
pa3oBaHO B rapaHTUiO NPY NMOMOLLM Kakoro-nnbo
NoNoXKeHUA [oroBopa HenoTpebrTeNbCKOro CTpa-
XOBaHWA (UM YCIIOBUIA €ro U3MEHEHMA) U KaKo-
ro-nn6o gpyroro JOroopa (1 He3aBMCKMMO OT TOTO,
fenaetca 3To o6bABNeHreM, YTo 3aaBneHune Gop-
MUpPYeT OCHOBaHMe JOroBopa, UK Kak-To NHave).

10. HapyweHue rapaHTum

(1) Ntobaa Hopma npaBa (NPAMO BblpaXKeHHas
Unn nogpasymeBaemas), yCTaHaBNMBawLWasa, yto
HapyLleHVe rapaHTn Mo JOroBopy CTpaxoBaHMA
B/IeYET OCBOOOXKAEHME CTPAxXOBLMKa OT OTBET-
CTBEHHOCTM MO JOroBOPY, HACTOALLMM OTMEHAETCA.

(2) CTpaxoBLKNK HE HECET OTBETCTBEHHOCTU
Mo JOroBOpy CTPaxoBaHWA B OTHOLWeHUN ntoboro
yObITKa, KOTOPbIV BO3HUK UM MOXET OblTb OTHE-
CeH Ha Kakoe-nnmbo cobbiTne, nponcleLlee no-
CJle TOro, KaK rapaHTuA (MpAMO BblpaXkeHHasa unu
nogpasymMmeBaemas) B JOroBope 6bina HapyLueHa,
HO [10 TOTO, Kak Takoe HapyLUEHWE OblNIO YCTPAHEHO.

(3) OgHako yacTb (2) HacTosALeln CTaTby He Npu-
MeHSAeTCs, ecnu:

(a) n3-3a U3MeHeHMA OBCTOATENBCTB rapaHTUsA
npekpalwaeT 6bITb MPUMEHNMON K 06CTOSATENb-
CTBaM JOroBOpa;

(b) BbINONHEHWE FAaPaHTXKX CTaNo NPOTMBOMNPAB-
HbIM B CUJ1y KaKOW-NMb0o BNOCNeACTBUMN YCTAHOB-
NEHHOW HOPMbI MPaBa; TMbo

(c) cTpaxoBaTenb OTKa3blBaeTCA OT NpaBa CCbl-
NaTbCA Ha HapyLUeHMe rapaHTUu.

(4) YacTb (2) HacTOALLEN CTAaTbW He 3aTparvBa-
€T OTBETCTBEHHOCTb CTPAxXOBLY/Ka B OTHOLIEHUN
yObITKOB, KOTOPbIE BO3HUKAW WX MOTYT OblTb OT-
HeceHbl Ha Kakoe-nnbo cobbiTre, NpounclleLuee:

(a) Do HapyLweHMA rapaHTun; Unu

(b) ecnn HapyLeHVe MOXeT ObITb YCTPAHEHO —
nocne Toro, Kak OHO 6bl10 yCTpaHEeHO.

(5) Ona uenen HacToALEN CTaTbU HapyLleHne
rapaHTVY JOMKHO CUYNTATbCA YCTPAHEHHDbIM:

(a) B cnyyvae, nognagatoLlem noj fencTeue ya-
CTY (6) HacTOALLEN CTaTbW, — €CIIN PUCK, K KOTOPOMY
OTHOCWUTCA FrapaHTuXA, NO3[Hee CTaHOBMTCA MO CYy-
LLECTBY TAKNM K€, KaK 1 TOT, KOTOPbI U3HaYasibHO
npeanonaranca CTOpoHaMMu.

(b) B ntobom pgpyrom cnyyae — ecnm cTpaxo.a-
Teslb NpeKpaLlaeT HapyLleHne rapaHTuu.



(6) A case falls within this subsection if-

(a) the warranty in question requires that by an
ascertainable time something is to be done (or not
done), or a condition is to be fulfilled, or something
is (or is not) to be the case, and

(b) that requirement is not complied with.

(7) In the Marine Insurance Act 1906-

(a) in section 33 (nature of warranty), in subsec-
tion (3), the second sentence is omitted,

(b) section 34 (when breach of warranty ex-
cused) is omitted.

11. Terms not relevant to the actual loss

(1) This section applies to a term (express or im-
plied) of a contract of insurance, other than a term
defining the risk as a whole, if compliance with it
would tend to reduce the risk of one or more of
the following-

(a) loss of a particular kind,
(b) loss at a particular location,
(c) loss at a particular time.

(2) If a loss occurs, and the term has not been
complied with, the insurer may not rely on the
non-compliance to exclude, limit or discharge its
liability under the contract for the loss if the insured
satisfies subsection (3).

(3) The insured satisfies this subsection if it
shows that the non-compliance with the term
could not have increased the risk of the loss which
actually occurred in the circumstances in which it
occurred.

(4) This section may apply in addition to sec-
tion 10.

PART 4.
FRAUDULENT CLAIMS

12. Remedies for fraudulent claims
(1) If the insured makes a fraudulent claim under

a contract of insurance-
(a) the insurer is not liable to pay the claim,

IV. BAPYBEXHOE MNMPABO

(6) CuTyauus nognagaet noj AencTBue JaHHOM
YyacTn HacTosLelN CTaTby, eCln:

(a) rapaHTnAa TpebyerT, uTo K KakoMy-nnbo onpe-
LEeNMMOMY BPEMEHU YTO-TO JOJIKHO 6bITb cienaHo
(unwn He chenaHo), UK Kakoe-nNnbo yCsIoBMEe JOMK-
HO ObITb BbIMOJIHEHO, UM KaKoe-NTMbo NosioXKeHne
BelLLer JOMKHO (M1 He JOMIMKHO) CYLLeCTBOBATb; U

(b) 310 TPeboOBaHMe He cobntOAEHO.

(7) B 3akoHe 0 Mmopckom cTpaxoBaHum 1906 r.:

(@) B yactm (3) ctatbym 33 (CyWHOCTb rapaHTLm)
BTOpOeE NpefjioxKeHne yTpaumBaeT cuny;

(b) ctatba 34 (korga HapyLleHWe rapaHTUm Lo-
NyCcTUMO) YTpaunBaeT CUy.

11. YcnoBua, He nmelowme 3Ha4eHUA AnA
dakKTnueckoro y6biTKa

(1) HacToAwana ctaTba NPUMEHAETCA K YCITOBUIO
(NpAMO Bblpa)KeHHOMY MK NofgpasymMmeBaeMomy)
[lOroBopa CTpPaxoBaHUsA, OT/IMYHOMY OT YCJI0BUS,
KOTOpoOe onpepensaeT p1UCK B LE/IOM, eC/in ero co-
6nogeHvie NpuBedeT K YMEHbLUEHWIO PrICKa BO3-
HUKHOBEHMA OHOTO WU/ HECKOSIbKUX U3 HUXKENe-
peuncneHHbIx [y6bITKOB]:

(a) ybbITKa Kakoro-nnbo onpepesieHHoOro BUA3;

(b) ybbITKa B Kakom-nMbOo onpefeneHHOM MeCTe;

(c) ybbiTKa B Kakol-nMbo onpeaeneHHbIn Mo-
MEHT BPEeMEHMN.

(2) Ecnm y6bITOK BO3HUKAET 1 yKa3aHHOe ycJo-
B/e He CoO/oAeHO, CTPAXOBLLMK HE MOXET CCbl-
NnaTbCA Ha Takoe HecobnogeHne ana Toro, YTobbl
NCKITIOYNTb, OFPaHNYNTb U OCBOOOANTHLCS OT CBO-
ell OTBETCTBEHHOCT MO JOFOBOPY 3a YObITOK, ec/u
CTpaxoBaTesib CobMoaaeT TpeboBaHusA YacTu (3).

(3) CrpaxoBatenb cobntopaet TpeboBaHMA AaH-
HOW YacCTV HACTOALLEN CTaTbW, €CNIN JOKaXeT, UTo
HecobnofeHNe yKa3aHHOrO YC/TOBUS HE MOTJIO yBe-
NINYUTD PUCK YOBITKA, KOTOPBIV GAaKTUYECKU BO3HUK
npu Tex 06CTOATENbCTBAX, B KOTOPbIX OH BO3HUK.

(4) HacToAwana ctatba MOXeT NPUMeEHATbCA
B AonosiHeHune K ctatbe 10.

PA3LEN 4.
MOLWEHHWYECKUE TPEBOBAHUA

12. CpeacTBa NnpaBoBON 3aWTbl OT MOLUEH-
HUYecKnx Tpe6oBaHui

(1) Ecnn cTpaxoBaTenb 3aABNAET MOLEHHNYe-
CKoe TpeboBaHWe Mo [OroBOPY CTPAaXoBaHWA:

(a) cTpaxoBLWMK He 065A3aH OMnylauMBaTb Takoe
TpeboBaHue;
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(b) the insurer may recover from the insured any
sums paid by the insurer to the insured in respect
of the claim, and

(c) in addition, the insurer may by notice to the
insured treat the contract as having been terminat-
ed with effect from the time of the fraudulent act.

(2) If the insurer does treat the contract as hav-
ing been terminated-

(a) it may refuse all liability to the insured under
the contract in respect of a relevant event occurring
after the time of the fraudulent act, and

(b) it need not return any of the premiums paid
under the contract.

(3) Treating a contract as having been termi-
nated under this section does not affect the rights
and obligations of the parties to the contract with
respect to a relevant event occurring before the
time of the fraudulent act.

(4) In subsections (2)(a) and (3), “relevant event”
refers to whatever gives rise to the insurer’s liability
under the contract (and includes, for example, the
occurrence of a loss, the making of a claim, or the
notification of a potential claim, depending on how
the contract is written).

13. Remedies for fraudulent claims: group
insurance

(1) This section applies where-

(a) a contract of insurance is entered into with
an insurer by a person (“A”),

(b) the contract provides cover for one or more
other persons who are not parties to the contract
(“the Cs"), whether or not it also provides cover of
any kind for A or another insured party, and

(c) a fraudulent claim is made under the contract
by or on behalf of one of the Cs (“CF”).

(2) Section 12 applies in relation to the claim as
if the cover provided for CF were provided under an
individual insurance contract between the insurer
and CF as the insured; and, accordingly-
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(b) cTpaxoBLWMK MOXKET B3bICKaTb CO CTPAxOBa-
TenA nobble CYyMMbl, BbIMIAYEHHbIE CTPAXOBLLVIKOM
CTpaxoBaTesilo B OTHOLEHW Takoro TpeboBaHUs;
a Takxe

(C) B nONONHEHME K 3TOMY CTPAxOBLUMK MOXET
NnocpeaCcTBOM NoJaun HOTMCA CTPaxoBaTeNto CYun-
TaTb JOrOBOP CTPAXOBaHWA NPEKPATUBLUMMCA C MO-
MEeHTa MOLUEHHNYECKOrOo AeNCTBUS.

(2) Ecnun cTpaxoBLMK AENCTBUTENIbHO CYNTAET
[OroBOp NPEeKPaTUBLLINMCA:

(@) oH MOXeT OTKa3aTbCA OT BCEN OTBETCTBEH-
HOCTW nepep CTpaxoBaTesiemM Mo 3TOMY OrOBOpPY
B OTHOLLEHW MEIOLLIErO 3HaUYeHNe COObITUS, KOTO-
[poe BO3HMKJIIO NOCSie MOMEHTa MOLIEHHNYECKOTO
OeNCTBUS; a TaKXKe

(b) oH He 06A3aH BO3BpallaTb Kakue-nnbo
13 yriayeHHbIX MO JOroBOPY CTPAXOBbIX MPeMUIIA.

(3) To, uTo KOroBOP CUNTAETCA NPEKPATUBLIMMCA
COrnacHo HaCToALLEN CTaTbe, He 3aTparnBaeT NpaBa
1 06A3aHHOCTN CTOPOH AOroBOpa B OTHOLLIEHWN
MMEIOLLIEro 3HaueHne cobbIThA, KOTOpOoe NPon3o-
LU0 O MOMEHTa MOLIEHHNYECKOro AeNCTBUS.

(4) B vactax (2)(a) v (3) HacToALeN CTaTby Tep-
MVH «MMeloLLiee 3HauYeHne cobbITrE» O3HAYAET Jlto-
60e cobbITue, co3palollee OCHOBaHWe And OTBET-
CTBEHHOCTM CTPAXOBLUYMKa MO JOTOBOPY (U BKIIOYA-
€T, HanpuMep, BO3HMKHOBEHME YObITKA, 3asABNeHME
TpeboBaHWA UK yBeJOMEHME O NOTEHLANbHOM
TpeboBaHWW, B 3aBUCUMOCTM OT TOTO, KaK HanmcaH
[OroBop).

13. CpeacTBa NpaBoOBOIi 3alUTbl NPOTNB MO-
IIeHHNYeCKNX TpeboBaHMii: rpynnoBoe cTpa-
XOBaHMe

(1) HacTtoAwana ctaTba NpMMeHAeTCA B TeX Cy-
yasx, Kkorga:

(a) BOroBOp CTPaxoBaHMA 3aKJOUEH C TNLOM
(«A»);

(b) noroBop npefycMaTprBaeT CTPaXOBOe NOKpPbI-
TUe 41A OQHOrO N HECKOJTbKUX APYIUX ML, KOTO-
pble He ABNATCA CTOPOHaMM forosopa («imua C»),
He3aBMCUMO OT TOro, NpefyCcMaTpPMBaET NN HET OH
TaK»Ke CTPaxoBoe NMOKPbITVE KaKoro-nmbo popaa ans
A NN MHOW 3aCTPaxOBAHHOW CTOPOHbI, U

(c) moweHHMYeckoe TpeboBaHMe 3aABNEHO
no gorosopy ogHUm 13 nuy C uan oT ero MMeHn
(«CF»).

(2) CratbAa 12 NnpuMeHAETCA B OTHOLWEHUN
TpeboBaHuA, Kak ecnuv O6bl CTPAaXOBOE MOKPbITUE,
npepycmoTpeHHoe ana CF, 6bino npegycmoTpeHo
oTAeNbHbIM JOFOBOPOM CTPAXOBaHWA MeXIy CTpa-



(a) the insurer’s rights under section 12 are ex-
ercisable only in relation to the cover provided for
CF, and

(b) the exercise of any of those rights does not
affect the cover provided under the contract for
anyone else.

(3) In its application by virtue of subsection (2),
section 12 is subject to the following particular
modifications—

(a) the first reference to “the insured” in subsec-
tion (1)(b) of that section, in respect of any partic-
ular sum paid by the insurer, is to whichever of A
and CF the insurer paid the sum to; but if a sum was
paid to A and passed on by A to CF, the reference
isto CF,

(b) the second reference to “the insured”in sub-
section (1)(b) is to A or CF,

(c) the reference to “the insured” in subsec-
tion (1)(c) is to both CF and A,

(d) the reference in subsection (2)(b) to the pre-
miums paid under the contract is to premiums paid
in respect of the cover for CF.

PART 4A.
LATE PAYMENT OF CLAIMS

13A. Implied term about payment of claims

(1) Itis an implied term of every contract of in-
surance that if the insured makes a claim under
the contract, the insurer must pay any sums due
in respect of the claim within a reasonable time.

(2) A reasonable time includes a reasonable time
to investigate and assess the claim.

(3) What is reasonable will depend on all the
relevant circumstances, but the following are ex-
amples of things which may need to be taken into
account-

IV. BAPYBEXHOE MNMPABO

xoBwukom 1 CF B KauecTBe cTpaxoBaTens; 1, COOT-
BETCTBEHHO:

(@) ykazaHHble B cTaTbe 12 npaBa CTPaxoBLMKa
MOTYT OCYLLECTBIATLCA TONIbKO B OTHOLLEHUN CTpPa-
XOBOro NOKpbITUA, NpegycmoTpeHHoro ansa CF; u

(b) ocyulecTBneHme Kakoro-nnbo ns 3Trx npas
He 3aTparuBaeT CTPaxoBOe MNOKpPbITME, MPeayCcMo-
TPEeHHOe No J0roBopyY ANA elle Kakoro-nnbo nuua.

(3) Mpwn ee npuMeHeHUN B COOTBETCTBUN C Ya-
CTblo (2) HacToAWen cTaTby CcTaTbA 12 gelcTByeT
C yUYeTOM MpPUBEAEHHbIX HMXeE N3MEHEHNIA:

(a) nepBoe ynoMmnHaHe TepMUHa «CTPaxoBa-
Tenb» B Yactn (1)(b) ykaszaHHOW cTaTbn B OTHO-
WEHUM NIIOOOM KOHKPETHONM CYMMbI, BbIMiayeH-
HOW CTPaxoBLYMKOM, O3HaYaeT yKa3aHune Ha Toro
n3 iy A n CF, KOTOpOMy CTPaxoBLUUK BbIMaaTU
3Ty CYyMMY; OOHAKO, ec/ii cymma Obina BbinjaveHa
nuuy A n nepegaHa CF, 5TOT TepMUH ABNAETCA yKa-
3aHuem Ha CF;

(b) BTOpOE ynommHaHve TepMmHa «CTpaxoBa-
Tenb» B Yactu (1)(b) aBnaetca ykasaHvem Ha A nnm
CF;

(C) ynomMuHaHme TepMUHa «CTPaxoBaTesib» B Ya-
ctn (1)(c) ABnAeTcA ykasaHmem Ha CF u A;

(d) ykazaHue B yactu 2(b) Ha npemuu, ynnaveH-
Hble MO JOroBOpY, 03HAYaEeT NPEMUN, YTJIAUEHHbIE
B OTHOLLEHUM cTpaxoBoro nokpbitna ana CF.

PA3LEN 4A'.
NMPOCPOYKA B OMJIATE TPEBOBAHUN

13A. MoapasymeBaemoe ycnoBue o6 onnarte
Tpe6oBaHumN

(1) MoppasymeBaeMbIM YCNIOBMEM Kaxaoro fo-
roBopa CTpaxoBaHUA ABnAeTCA [MpaBuno o ToM],
4TO, €CNN CTpaxoBaTenb 3aABnAeT TpeboBaHue
Nno AOroBOPY, CTPAxXOBLMK 06:A3aH ynnatuTb fio-
6ble cyMMbl, KOTOpble NoasiexaT yrniaTte B OTHO-
LIeHMW TaKoro TpeboBaHWA, B TeYEHME Pa3yMHOro
BpeMeHWU.

(2) PasymHoe Bpems BKIOUaeT pa3yMHOe Bpems
AnA Toro, utobbl paccnefoBaTh 1 onpefennTb pas-
mMep TpeboBaHuA.

(3) YTo ABNAeTCA pa3ymHbIm, OyaeT 3aBUCeTb
OT BCEX MMeEIOLLMX 3HaUYeHe o6CToATENbCTB, OA-
HaKO HMXeyKa3aHHoe ABMAETCA NPMMepPamun Toro,
UTO MOXET NOoTPeboBaTbCA NPUHATL BO BHUMAaHWeE:

' Pazpgen 4A (cT. 13A) BHeCeH B 3aKOH O cTpaxoBaHum 2015T.
cT. 28(1) aHrnuinckoro 3akoHa O NpeanpPUHUMaTENbCKON
neatenbHoctn 2016 .
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(a) the type of insurance,
(b) the size and complexity of the claim,

(c) compliance with any relevant statutory or
regulatory rules or guidance,

(d) factors outside the insurer’s control.

(4) If the insurer shows that there were reason-
able grounds for disputing the claim (whether as to
the amount of any sum payable, or as to whether
anything at all is payable)-

(a) the insurer does not breach the term implied
by subsection (1) merely by failing to pay the claim
(or the affected part of it) while the dispute is con-
tinuing, but

(b) the conduct of the insurer in handling the
claim may be a relevant factor in deciding whether
that term was breached and, if so, when.

(5) Remedies (for example, damages) available
for breach of the term implied by subsection (1) are
in addition to and distinct from-

(a) any right to enforce payment of the sums
due, and

(b) any right to interest on those sums (whether
under the contract, under another enactment, at
the court’s discretion or otherwise).

PART 5.
GOOD FAITH AND CONTRACTING OUT

Good faith
14. Good faith

(1) Any rule of law permitting a party to a con-
tract of insurance to avoid the contract on the
ground that the utmost good faith has not been
observed by the other party is abolished.

(2) Any rule of law to the effect that a contract of
insurance is a contract based on the utmost good
faith is modified to the extent required by the pro-
visions of this Act and the Consumer Insurance
(Disclosure and Representations) Act 2012.
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(a) BUp cTpaxoBaHus;

(b) pasmep 1 cNOXHOCTb 3aABNEHHOrO TPebo-
BaHMS;

(c) cobnogeHvie NobbIX UMEIOLLMX 3HAUEHNE 3a-
KOHOZATesIbHbIX UM HOPMATUBHbIX NPaBu Nnbo
PYKOBOACTB;

(d) pakTopbl, KOTOPble HAXOAATCA BHE KOHTPONA
CTpaxoBLyMKa.

(4) Ecnu cTpaxoBLMK AOKaXeT, YTO UMENNCH
pa3yMHble OCHOBaHWUA ANA OcnapyrBaHuA Tpebo-
BaHWA (6yab TO B OTHOLLEHUN pa3Mepa Kakor-nnbo
noanexallen ynnarte CyMmmMbl Ui B OTHOLLEHUN BO-
npoca, NoaneXuT nu BoobLue Yto-nnbo ynnare):

(a) CTPaxoBLYMK He HAapyLUaeT yC/IoBME, MOgpasy-
MeBaeMoe COrlacHo YacTu (1), B cuny TONbKO NKLLb
Heonnatbl TpeboBaHMA (M COOTBETCTBYIOLLEN €r0
YacTK), NOKa NPOJOIKAETCA CMOP; HO

(b) noBefeHMe CTPaxoBLLMKa NPY PacCMOTPEHNN
Takoro TpeboBaHMA MOXeET ObITb GaKTOPOM, MMELO-
LUM 3HaYeHVe NP NPUHATUN peLlleHns, 6bi1o nu
TaKoe YCJIOBYE HAPYLLEHO 1, ecnin 6bI10, TO Korga.

(5) CpepctBa NpaBoBOW 3aWMThl (HaNpUmep,
B3blCKaHMe YObITKOB), AOCTYMHbIE NPU HapYLUEHWN
yCNnoBusA, NOApPasyMeBaeMoro cornacHo vactm (1),
NPUMEHSIOTCA B OMNOJIHEHWE U OTAENUMBI OT:

(a) ntoboro nNpasa Ha NPUHYAUTENBHOE B3blCKa-
Hue nopnealyymx ynnate cymm;

(b) ntoboro npasa Ha NPOLEHTbI NO TaKUM CyM-
Mam (6yab TO Ha OCHOBAHUM JOrOBOPA, UHOTO Npa-
BOBOFO aKTa, MO YCMOTPEHUIO Cyfa UM Ha KakoM-
NGO NHOM OCHOBaHUN).

PA3LEN 5.
[OBPOCOBECTHOCTDb 1 COMNALUEHUA
OB UCKJTIOYEHUN

JobpocosecmHocme
14. o6pocoBeCcTHOCTb

(1) Jlo6asa Hopma npaBa, paspeLlaoLlasn CTopo-
He [OroBopa CTPaxoBaHWA PaCcTOPrHyTb JOrOBOP
Ha TOM OCHOBaHMW, YTO HaMBbICLWasa fOOpPOoCcoBeCT-
HOCTb He Obina cobnogeHa Apyro CTOPOHOMN, Ha-
CTOALLMM OTMEHAETCA.

(2) Nobaa Hopma npaBa, ycTaHABNBAOLLASA,
YTO JOrOBOpP CTPAxOBaHUA ABNAETCA JOrOBOPOM,
OCHOBAHHbIM Ha HaunBbICLLIeN JO06POCOBECTHOCTMH,
HaCTOALLMM U3MEHAETCA HAaCTONbKO, HACKOJIbKO 3TO
TpebyeTcA B CUY NONIOKEHWI HACTOALLEro 3akoHa
1 3akoHa 0 NoTpebunTeNbCKOM CTpaxoBaHuK (pac-
KpbIThe nHdopmauum u 3aasneHmna) 2012 r.



(3) Accordingly-

(a) in section 17 of the Marine Insurance Act
1906 (marine insurance contracts are contracts of
the utmost good faith), the words from *, and” to
the end are omitted, and

(b) the application of that section (as so amend-
ed) is subject to the provisions of this Act and the
Consumer Insurance (Disclosure and Representa-
tions) Act 2012.

(4) In section 2 of the Consumer Insurance (Dis-
closure and Representations) Act 2012 (disclosure
and representations before contract or variation),
subsection (5) is omitted.

Contracting out

15. Contracting out: consumer insurance
contracts

(1) A term of a consumer insurance contract, or
of any other contract, which would put the con-
sumer in a worse position as respects any of the
matters provided for in Part 3 or 4 of this Act than
the consumer would be in by virtue of the provi-
sions of those Parts (so far as relating to consumer
insurance contracts) is to that extent of no effect.

(2) In subsection (1) references to a contract in-
clude a variation.

(3) This section does not apply in relation to
a contract for the settlement of a claim arising un-
der a consumer insurance contract.

16. Contracting out: non-consumer insurance
contracts

(1) A term of a non-consumer insurance con-
tract, or of any other contract, which would put
the insured in a worse position as respects rep-
resentations to which section 9 applies than the
insured would be in by virtue of that section is to
that extent of no effect.

(2) A term of a non-consumer insurance con-
tract, or of any other contract, which would put
the insured in a worse position as respects any of

IV. BAPYBEXHOE MNMPABO

(3) CooTBETCTBEHHO:

(a) B cTaTbe 17 3aKOHa O MOPCKOM CTPaxoBaHW
1906 r. (BoroBopbl MOPCKOro CTPaxoBaHUA ABNA-
I0TCA JOrOBOPaMM, OCHOBAHHbIMW Ha HauBbICLLEN
LOBPOCOBECTHOCTU) MONOMXKEHNA, HAUMHAOLWMECA
CO CNOBA «U», yTPAUMBAIOT CUNY; U

(b) npMeHeHMe yKa3aHHOW CTaTbW (M3MEHEH-
HOI O3HayeHHbIM 06pa3oM) JOJIKHO OCYLLeCT-
BIATLCA C YYETOM MOJNIOXKEHNI HacToALLEero 3akoHa
1 3aKoHa 0 NOTPebUTENIbCKOM CTpaxoBaHMK (pac-
KpbITre nHdopmauum n 3aasneHmna) 2012 r.

(4) B cTaTbe 2 (NpaBrna 0 packpbiTn MHbOpMa-
LN 1 3aABNEHMAX [0 3aKMNI0YEHNA U U3MEHEHNA
Jorosopa) 3akoHa 0 NoTpebuTenbCKOM CTpaxoBa-
HUW (pacKpbiThe MHPopMaLmn 1 3asBneHna) 2012 T.
yacTb (5) yTpaumBaet cuy.

CoznaweHus 06 UCK/II0YeHuU

15. CornawieHuns 06 NCKNIOYeHNN: JOroBOPbI
noTpe6muTenbCKOro CTpaxoBaHUA

(1) Ycnosue goroeopa notpeburTenbCcKoro cTpa-
XOBaHWA unu noboro MHOro JOroBopa, KoTopoe
CTaBUT NoTPebuTena B XyALlee NMosIoXKeHne B OT-
HOLLEeHWK Nto6Oro 13 BONPOCOB, MPeAyCMOTPEHHbBIX
B pa3gene 3 unm 4 HacToAwero 3akoHa, Mo Cpas-
HEeHWIo C TeM, B KOTOPOM NoTpebuTenb Haxogunca
6bl B C1Ny NONOXKEHWI YNOMAHYTbIX Pa3fgenos (Ha-
CKOJIbKO 3TO OTHOCWTCA K JOrOBOpamM noTpebutenb-
CKOro CTPaxoBaHMA), B YKa3aHHOWN YacTu ABNAETCA
HUYTOXKHbIM.

(2) B yactu (1) HacToALWEN CTaTbX YKa3aHUA
Ha 4OroBOP BKJIOYAIOT M3MeHeHMe [goroeopal.

(3) OTa cTaTbA HEe NPUMEHAETCA B OTHOLLEHUN
fJorosopa 06 yperynupoBaHun TpeboBaHuii, Bbl-
TEKalLWKX 13 JOroBopa NOTPebuTenbCckoro cTpa-
XOBaHWA.

16. CornawieHuns 06 NCKNIOYEHUN: JOrOBOPbI
HenoTpebuTeNbCKOro CTpaxoBaHus

(1) YcnoBue goroBopa HEMOTPEOUTENBCKOTO
CTpaxoBaHWA U NobOro MHOro AOroBopa, KOTo-
poe CTaBUT CTpaxoBaTess B XyALUee MooXKeHNe
B OTHOLLIEHWM 3a51BNIEHWI, K KOTOPbIM NMPUMEHSAETCA
CTaTbA 9, MO CPABHEHMIO C TEM, B KOTOPOM CTPAXo-
BaTeNb HaxoAwncaA 6bl B CUNY YNOMAHYTON CTaTby,
B YKa3aHHOW YacTu ABAAETCA HUUTOXKHbBIM.

(2) YcnoBue goroBopa HenoTpebuTenbCcKoro
CTpaxoBaHUA Uy No6Oro MHOro AOroBopa, KOTo-
poe CTaBMT CTpaxoBaTess B XyALUee NosoXKeHne
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the other matters provided for in Part 2, 3 or 4 of
this Act than the insured would be in by virtue of
the provisions of those Parts (so far as relating to
non-consumer insurance contracts) is to that extent
of no effect, unless the requirements of section 17
have been satisfied in relation to the term.

(3) In this section references to a contract in-
clude a variation.

(4) This section does not apply in relation to a
contract for the settlement of a claim arising under
a non-consumer insurance contract.

16A. Contracting out of the implied term
about payment of claims: consumer and
non-consumer insurance contracts

(1) A term of a consumer insurance contract, or
of any other contract, which would put the con-
sumer in a worse position as respects any of the
matters provided for in section 13A than the con-
sumer would be in by virtue of the provisions of
that section (so far as relating to consumer insur-
ance contracts) is to that extent of no effect.

(2) A term of a non-consumer insurance con-
tract, or of any other contract, which would put the
insured in a worse position as respects deliberate
or reckless breaches of the term implied by sec-
tion 13A than the insured would be in by virtue of
that section is to that extent of no effect.

(3) For the purposes of subsection (2) a breach
is deliberate or reckless if the insurer—

(a) knew that it was in breach, or
(b) did not care whether or not it was in breach.

(4) A term of a non-consumer insurance con-
tract, or of any other contract, which would put
the insured in a worse position as respects any of
the other matters provided for in section 13A than
the insured would be in by virtue of the provisions
of that section (so far as relating to non-consumer
insurance contracts) is to that extent of no effect,
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B OTHOLLEHWM JIOObIX APYrVIX BOMPOCOB, NPeaycMo-
TPEHHbIX B pasgenax 2, 3 unm 4 HacToALLEero 3akoHa,
Mo CPaBHEHMIO C TEM, B KOTOPOM CTpaxoBaTeslb Ha-
xoamnca 6bl B Uy NPaBUi YNOMAHYTbIX Pa3fesios
(NOCKONbKY 3TO OTHOCUTCA K HEMOTPEOUTENIbCKOMY
CTPaxoBaHUI0), B YKa3aHHOWM YacCTu ABNAETCA HU-
UTOXKHbIM, 332 UCKJIIOYEHNEM TeX CllyyaeB, Korga
B OTHOLLEHMW TaKOro YCNoBuA cobnogeHbl Tpebo-
BaHuA ctatbu 17.

(3) B HacTOALWEN CTaTbe yKa3aHUA Ha JOroBop
BKJIIOYAIOT M3MeHeHne [gorosopal.

(4) HacToAwaa ctatbA He NpUMEHAETCA B OT-
HolleHWK foroeBopa o6 yperynnposaHuu Tpebo-
BAHWI, BbITEKAOLLMX U3 AOFOBOPA HEMOTPEOUTESb-
CKOrO CTpaxoBaHuA.

16A'. CornaweHna 06 NCKAIOYeHUN Npume-
HeHuA noApasymMmeBaemMoro ycioBus o6 onnare
Tpe6oBaHui: noTpebuTenbckne N HenoTpebu-
TeNnbCKne AOoroBopbl CTPAaXoBaHUA

(1) Ycnosue noTpebutenbCcKoro 4OroBopa CTpa-
XOBaHuWA unu noboro MHOro JOroBopa, KoTopoe
CTaBUT NoTpebuTena B XyALlee NosioxKeHne B OT-
HOLUEHW KaKoro-nmbo 13 Bonpocos, Npeagycmo-
TPEeHHbIX cTaTben 13A, N0 CpaBHEHMIO C TEM, B KO-
Topom notpebuTtenb Haxoaunca 6bl B CMITy HOPM
YNOMAHYTOWN CTaTbX (HACKONIbKO 3TO OTHOCUTCA
K OrOoBOpaM NoTpebuTenbCcKOro CTpaxoBaHus),
B YKa3aHHOW YacCTu ABNAETCA HUYTOMXHbIM.

(2) YcnoBune HenoTpebuTenbckoro Jorosopa
CTpaxoBaHuA unu Nboro NHOro 4OroBopa, KOTo-
poe CTaBUT CTpaxoBaTesa B XyALLUee MOJIoXKeHne
B OTHOLUEHNN YMbILISIEHHOTO UJIN COBEPLUEHHOTO
no rpy6oi HEOCTOPOXKHOCTN HapyLLEHUA YCIIOBUS,
nogpasymeBaemoro B cuiy ctatbu 13A, no cpaBHe-
HUIO C TeM, B KOTOPOM CTpaxoBaTeslb HaXxoa4unca
Obl B CUy YNOMAHYTOW CTaTby, B YKa3aHHOW YacTy
ABNAETCA HUUYTOXKHbIM.

(3) Ana uenewn yacTn (2) HacToALLEN CTaTbW HaPY-
LLIeHWe ABNAETCA YMbILEHHbIM U COBEPLUEHHbIM
Mo rpy6oi HEOCTOPOXKHOCTU, ECTTV CTPAXOBLUVK:

(a) 3Han, uTo gonycTun HapyLeHune; NM6o

(b) oTHOCUNCA 6e3pa3nnyHO K TOMy, ONYCTUN
OH HapyLUeHNe NN HeT.

(4) YcnoBue goroBopa HenoTpebuTenbCcKoro
CTpaxoBaHuA unu nboro NHOro 4Orosopa, KoTo-
poe CTaBUT CTpaxoBaTesna B XyALUee MosioXKeHmne

! CratbA 16A BHeCeHa B TEKCT 3aKOHa O cTpaxoBaHun 2015 T.
cT. 29(1) aHrnuinckoro 3akoHa O NpeanpPUHUMaTENbCKON
neatenbHoctn 2016 .



unless the requirements of section 17 have been
satisfied in relation to the term.

(5) In this section references to a contract in-
clude a variation.

(6) This section does not apply in relation to
a contract for the settlement of a claim arising un-
der an insurance contract.

17.The transparency requirements

(1) In this section, “the disadvantageous term”
means such a term as is mentioned in section 16(2)
or 16A(4)

(2) The insurer must take sufficient steps to
draw the disadvantageous term to the insured’s
attention before the contract is entered into or the
variation agreed.

(3) The disadvantageous term must be clear and
unambiguous as to its effect.

(4) In determining whether the requirements of
subsections (2) and (3) have been met, the charac-
teristics of insured persons of the kind in question,
and the circumstances of the transaction, are to be
taken into account.

(5) The insured may not rely on any failure on
the part of the insurer to meet the requirements of
subsection (2) if the insured (or its agent) had actual
knowledge of the disadvantageous term when the
contract was entered into or the variation agreed.

18. Contracting out: group insurance con-
tracts

(1) This section applies to a contract of insurance
referred to in section 13(1)(a); and in this section -

“A" and “the Cs” have the same meaning as in
section 13,

IV. BAPYBEXHOE MNMPABO

B OTHOLUEHWW KaKoro-nbo 13 UHbIX BONPOCOB,
npefyCcMOTPEHHbIX B cTaTbe 13A, MO CpaBHEHUIO
C TeM, B KOTOPOM CTpaxoBaTesib Haxoamnca 6bl
B CMNY HOPM YMOMAHYTON CTaTbl (HACKOSbKO 3TO
OTHOCUTCA K JOroBOpaM HemnoTpebuTenbcKoro
CTPaxoBaHKsA), B YKa3aHHOW YacTu ABNAETCA HU-
UTOXKHbIM, 332 UCKJIIOYEHNEM TeX CllyyaeB, Korga
B OTHOLLEHMW TaKOro YCNoBuA cobnogeHbl Tpebo-
BaHWA cTaTbn 17.

(5) B HacToALWeN cTaTbe yKa3aHMA Ha JOroBOp
BKJTIOYAIOT M3MEHEHMe [oroBopa.

(6) HacToAwwanA cTaTbA He NPUMEHAETCA B OTHO-
LUeHKM JoroBopa 06 yperynnpoBaHum TpeboBaHus,
BbITEKalLLEro 13 JOroBopa CTpaxoBaHUs.

17. Tpe6oBaHNsA TPaHCMAaPEeHTHOCTHU

(1) B HacToALeN cTaTbe TEPMUH «HEBBIFOAHOE
yCnoBume» 03HayaeT Takoe yC/oBre, KOTOPOe yro-
MAHYTO B cTaTbe 16(2) nnu ctatbe 16A(4)".

(2) CTpaxoBLUMK JOMKEH MPUHATD OCTAaTOUYHbIE
Mepbl, YTOObI MPeACTaBUTb HEBLIFOAHOE YC/IOBME
BHUMAHWIO CTPaxoBaTenA A0 3aK/0YEHNA JOro-
BOpa Wx COrlacoBaHUA N3MeHeHMA [B gorosopel.

(3) HeBblrogHoe ycnoBue JOMKHO ObiTb ACHBIM
1 HeBYCMbIC/IEHHbIM B TOM, YTO KacaeTca ero no-
cneacTBun.

(4) Mpwn onpepeneHnn Toro, cobnogeHbl nu
TpeboBaHusA vacTen (2) n (3) HacTosiWeN CTaTby,
cnegpyeT NPUHUMaTb BO BHUMAHME XapaKTepHble
YyepTbl 3aCTPaxXOBAHHbIX NML, AAaHHOW KaTeropuu,
a Take 06CToATENbCTBA CALNKMU.

(5) CtpaxoBatefib He MOXKET CCbINaTbCA Ha Ka-
Koe-nnbo HeBbINOJIHEHNE TPeboBaHMI YacTu (2)
HacToALeln cTaTby, JONYLEHHOEe Ha CTOPOHE CTpa-
XOBLUMKa, €CNIN CTpaxoBaTesb (v ero areHT) men
bakTNUEeCKyo 0CBeJOMJIEHHOCTb O HEBLIFOAHOM
yCNoBUU, KOTAa Obin 3aK/lOUEH JOrOBOP UK CO-
rfacoBaHO ero N3MeHeHue.

18. CornaweHuns 06 NCKOUYEHUN: rPyNnoBoe
cTpaxoBaHue

(1) Hactoswwan ctaTba npuMeHAeTCA K JOroBopy
CTpaxoBaHusA, yka3aHHOMY B cTaTtbe 13(1)(a); n B
HacToALlEeN cTaTbe:

TepMuHbl «A» 1 «inya C» UMEIT TO Ke 3Have-
Hue, YTO 1 B CTaTbe 13,

' @pa3sa «unu ctatbe 16A(4)» BHeceHa B cT. 17(1) 3akoHa
o cTpaxoBaHuu 2015 1. ctatber 29(2) aHrnuncKkoro 3ako-
Ha O NpeanpuUHUMaTENbCKON featenbHocT 2016 T.
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“consumer C"means an individual who is one of
the Cs, where the cover provided by the contract
for that individual would have been a consumer
insurance contract if entered into by that person
rather than by A, and

“non-consumer C” means any of the Cs who is
not a consumer C.

(2) A term of the contract of insurance, or any
other contract, which puts a consumer Cin a worse
position as respects any matter dealt with in sec-
tion 13 than that individual would be in by virtue
of that section is to that extent of no effect.

(3) A term of the contract of insurance, or any
other contract, which puts a non-consumer C in
a worse position as respects any matter dealt with
in section 13 than that person would be in by virtue
of that section is to that extent of no effect, unless
the requirements of section 17 have been met in
relation to the term.

(4) Section 17 applies in relation to such a term
as it applies to a term mentioned in section 16(2),
with references to the insured being read as refer-
ences to A rather than the non-consumer C.

(5) In this section references to a contract in-
clude a variation.

(6) This section does not apply in relation to
a contract for the settlement of a claim arising un-
der a contract of insurance to which this section
applies.

PART 6.
AMENDMENT OF THE THIRD PARTIES
(RIGHTS AGAINST INSURERS)
ACT 2010

19. Power to change meaning of “relevant
person” for purposes of 2010 Act

For section 19 of the Third Parties (Rights against
Insurers) Act 2010 (power to amend sections 4 to 6
of the Act) substitute—

84

TEPMUH «noTpebuTenb C» 0O3HaYaeT NNLO, KO-
Topoe aBnaeTca ogHUM 13 nuy C, B ciyyasx, Korga
CTpaxoBoe MOKpbITNE, NpefoCTaBeHHOe [0ro-
BOPOM 3TOMY NuLly, ABNANOCL 6Gbl LOFOBOPOM MO-
TpebuTenbCKOro CTPaxoBaHus, eciiv Obl OH Gbin
3aKJIOYEH 3TUM NIMLOM, @ He NnLoM A; 1

TepMuH «nuuo C, KoTopoe He ABNAeTCA Mo-
Tpebutenem» o3Hauvaet ntoboe u3 nuy C, KoTopoe
He aBnseTca notpebutenem C.

(2) Ycnosue goroBopa CTpaxoBaHUs Uim itoboro
MHOro AOroBopa, KoTopoe cTaBuT noTpebutena C
B XyZLLee NOonoXeHre B OTHOLLEHWM JTObIX BOMPO-
COB, yperynmpoBaHHbIX B cTaTbe 13 HacToALwero 3a-
KOHa, MO CPaBHEHMIO C TEM, B KOTOPOM TaKOe INLo
Haxoamnnocb Obl B CMY NOSIOXKEHUIN YNOMAHYTOM
CTaTbW, B YKa3aHHOW YacCTu ABMAETCA HUYTOKHbIM.

(3) YcnoBue goroBopa CTpaxoBaHWUA Uiy ntoboro
WHOro [OroBopa, Kotopoe cTaBuT nuuyo C, He AB-
nAwLleecsa noTpebutenem, B XygLlee nonoxeHune
B OTHOLUEHU NtobObIX BOMPOCOB, YperynnpoBaH-
HbIX B CTaTbe 13 HacToALwero 3akoHa, MO CpaBHe-
HUIO C TEM, B KOTOPOM TaKOE JINLIO HAaXOAUIOCh Obl
B CUJTY YITOMAHYTOW CTaTby, B yKa3aHHOW YacTu AB-
NAETCA HAYTOXHDBIM, 33 UCKIIOUEHEM TeX CJTyYaes,
Korfa B OTHOLLEHWW TaKOro YCJI0BUA COb0AeH bl
TpeboBaHusA cTaTbh 17.

(4) Cratba 17 NprMeHAETCA B OTHOLLEHWM TaKoro
YCIIOBUSA TaK »Ke, Kak OHa NPUMEHSAETCA K YCNOBMUIO,
ynomMAHYTOMYy B cTaTbe 16(2) HacToALero 3akoHa,
M Mpu 3TOM yKa3aHMe Ha CTpaxoBaTena O3Haua-
eT yKasaHue Ha nmuo A, a He Ha nuuo C, KoTopoe
He ABNAeTCA noTpebuTtenem.

(5) B HacTOAWEN CTaTbe yKa3aHUA Ha JOroBop
BKJ1IOYAIOT M3MeHeHune [gorosopal.

(6) HacTosAwan cTaTba He NpMMeEHAETCA B OTHO-
LeHnK goroBopa 06 yperynnpoBaHum TpeboBaHus,
BbITEKAIOLLErO 13 JOrOBOPA CTPAXOBaHKA, K KOTO-
pOMy NPUMEHAETCA HAaCTOALLAA CTaTbA.

PA3JEN 6.
W3MEHEHUA B 3AKOHE O NMPABAX
TPETbUX JIULL (MPABAX NMPOTUB
CTPAXOBLLMKOB) 2010 .

19. MonHOMOUYME N3SMEHNTb 3HaYEeHNe Tep-
MUHa KCOOTBETCTBYIOLLEee NuLo» AnA uenen 3a-
KoHa 2010r.

Cratba 19 (NnonHOMOUME N3MEHUTb NMONIOKEHMA
cTaTen 4—6 3aKoHa) B 3aKOHe O TPeTbUX Nnuax (npa-
Ba NpoTMB CcTpaxoBLnkos) 2010 r. 3ameHAeTCA Cne-
OYOLWNMN NOSNOKEHNAMM:



“19. Power to change the meaning of “relevant
person”

(1) The Secretary of State may by regulations
make provision adding or removing circumstances
in which a person is a“relevant person”for the pur-
poses of this Act, subject to subsection (2).

(2) Regulations under this section may add
circumstances only if, in the Secretary of State’s
opinion, the additional circumstances-

(a) involve actual or anticipated dissolution of
a body corporate or an unincorporated body,

(b) involve actual or anticipated insolvency or
other financial difficulties for an individual, a body
corporate or an unincorporated body, or

(c) are similar to circumstances for the time be-
ing described in sections 4 to 7.

(3) Regulations under this section may make
provision about-

(a) the persons to whom, and the extent to
which, rights are transferred under section 1 in the
circumstances added or removed by the regula-
tions (the “affected circumstances”),

(b) the re-transfer of rights transferred under
section 1 where the affected circumstances change,
and

(c) the effect of a transfer of rights under sec-
tion 1 on the liability of the insured in the affected
circumstances.

(4) Regulations under this section which add or
remove circumstances involving actual or antici-
pated dissolution of a body corporate or unincor-
porated body may change the cases in which the
following provisions apply so that they include or
exclude cases involving that type of dissolution or
any other type of dissolution of a body-

(a) section 9(3) (cases in which transferred rights
are not subject to a condition requiring the insured
to provide information or assistance to the insurer),
and

IV. BAPYBEXHOE MNMPABO

«19. [MonHOMOuUMEe N3MEHNTb 3HaYeHNEe TepMUHa
»,COOTBETCTBYOLLEee NnLo”

(1) TocypapctBeHHbI CekpeTapb CBOMMUN NO-
CTaHOBNEHNAMM MOXKET YCTaHOBUTb HOPMbI, pac-
WwnpAKLwWmMe UaM orpaHuUYMBaoL e nepeyeHb
006CTOATENBCTB, MPU KOTOPbIX INLO CUMTaeTCs
,COOTBETCTBYIOWMM NULOM” ANA Lenen Hactoa-
Lero 3aKkoHa, € y4yeTom TpeboBaHuin YacTu (2) Ha-
CTOALLEN CTaTbW.

(2) NpenycmoTpeHHble HacTOALLEN CTaTben No-
CTaHOBJIEHNA MOTYT PacLIMpPUTb NepeyeHb 06CTo-
ATENbCTB TONIbKO B TOM CJlyyae, ecsiv, 0 MHEHMIO
lfocypnapcteeHHoro CekpeTaps, OMNOMHAEMble 06-
cToATENbCTBA:

(a) BKnoYaloT B cebA GpaKTMUeCKyo Un OXu-
Jaemyio NMKBUAALMNI0 MUHKOPNOPUPOBAHHOIO UK
HEVHKOPNOPWPOBAHHOIO NNLIA;

(b) BKNtoyaloT GaKTUUYECKYIO UK OXKULAEMYIO
HeCcoCToATeNbHOCTb NN UHble GUHAHCOBbIE 3a-
TpyaHeHuA aAna Gr3nyeckoro nuua, MUHKOpPNopu-
POBAHHOIO NrLa U HEMHKOPMOPUPOBAHHOIO
nvua; nnm

(c) aHanornyHbl ob6CcTOATENBCTBAM, KOTOPbIE
B HaCToOALLee Bpemsa OMNncaHbl B CTaTbAX 4-7.

(3) YKa3aHHble B HacTosALLEN CTaTbe NOCTAHOB-
NEeHNA MOTYT YCTaHaBMBATb HOPMbI:

(@) o0 nMuax, KOTOpbIM 1 TOWN CTENEHU, B KOTO-
poli, NepepatoTcA Npaga cornacHo crtatbe 1 npwu
06CcTOATENBCTBAX, LOOABEHHbIX UM NCKITIOYEHHBIX
N3 NnepeyHs 06CTOATENBCTB YKa3aHHbIMU NOCTa-
HOBNIEHNAMMU («3aTparnBaemble 06CTOATENbCTBAY);

(b) 06 0b6paTHOI Nepegaye Npa., NnepepaHHbIX
COrflacHo cratbe 1, B Tex ciiyyasx, Koraa 3aTparu-
Baemble 00CTOATENbCTBA N3MEHATCA; U

(c) o nocnepcTBMAX Nepefayy nNpas no cratbe 1
[1A OTBETCTBEHHOCTY CTPAXoBaTeNA Npw HacTyne-
HUW 3aTparnBaemMbIx 0OCTOATENbCTB.

(4) YKka3aHHble B HaCTOALLEN CTaTbe NOCTAHOB-
NeHus, KoTopble YBENIMYNBAIOT UM YMEHbLUAT
nepeyeHb 06CTOATENbLCTB, BKOYaOWNX GakTu-
YeCKyIo NN OXKMAAEMYHO NIMKBUAALMIO NHKOPMO-
PVPOBaHHOTO U HEUHKOPMOPUPOBAHHOTO ML,
MOTYT U3MEHUTb NepeyeHb C/lyyaes, B KOTOPbIX
NPUMEHAIOTCA YKa3aHHbIe HUXKe HOPMb, TaK1M 06-
pa3om, uTobbl JOOABUTD U UCKITYNTD Ciyyau,
BKJTIOYAIOLLME TAKOV BMA IMKBMAALMMN UK 0G0
WHOW BUA NNKBMAALNN NLLA:

(a) ctaTba 9(3) (cnyyawm, B KOTOPbIX NepeAaHHble
npaBa He NoanafalT Nog AeNCTBUE YCI0BUA, KO-
Topoe TpebyeT, UTobObl CTPaxoBaTeNb NPefOCTABUN
MHbOpPMaLMIO N OKasan cofencTBre CTPaxoB-
WKY); 1
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(b) paragraph 3 of Schedule 1 (notices requiring
disclosure).

(5) Regulations under this section which add
circumstances may provide that section 1 of this
Act applies in cases involving those circumstances
in which either or both of the following occurred
in relation to a person before the day on which the
regulations come into force—

(a) the circumstances arose in relation to the
person;

(b) a liability against which the person was in-
sured under an insurance contract was incurred.

(6) Regulations under this section which-

(a) add circumstances, and

(b) provide that section 1 of this Act applies in
a case involving those circumstances in which both
of the events mentioned in subsection (5)(a) and
(b) occurred in relation to a person before the day
on which the regulations come into force,

must provide that, in such a case, the person
is to be treated for the purposes of this Act as not
having become a relevant person until that day or
a later day specified in the regulations.

(7) Regulations under this section which remove
circumstances may provide that section 1 of this
Act does not apply in cases involving those circum-
stances in which one of the events mentioned in
subsection (5)(a) and (b) (but not both) occurred in
relation to a person before the day on which the
regulations come into force.

(8) Regulations under this section may-

(a) include consequential, incidental, supple-
mentary, transitional, transitory or saving provision,

(b) make different provision for different pur-
poses, and

(c) make provision by reference to an enact-
ment as amended, extended or applied from time
to time,

(and subsections (3) to (7) are without prejudice
to the generality of this subsection).
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(b) nyHKT 3 MpunoxeHus 1 (HoTucol, TpebytoLme
packpbITuA).

(5) Yka3aHHble B HacToALleln cTaTbe NOCTAHOB-
NeHuA, KOTopble paclMpPAIOT NepeyeHb o6cToA-
TeNbCTB, MOTYT YCTAaHOBUTD, UTO CTaTbA 1 HacTosALLe-
ro 3aKkoHa NPUMeHAETCA B CJIyYanX, BKIIOYAKOLLNX
Te 06CTOATENbCTBA, NPY KOTOPLIX toboe nnn oba
YKa3aHHbIX HUXKe COBbITUA NPOM30LWLM B OTHOLLE-
HUW LA 8O AaTbl BCTYMAEHWA B CUIY TaKUX MO-
CTaHOBMIEHU:

(@) B OTHOLIEHUN N1LI@ BO3HUKM AaHHble 06-
CTOATENbCTBA;

(b) BO3HMKNA OTBETCTBEHHOCTb, OT KOTOPOW
nruo 6bIN10 3aCTPaxoBaHO MO JOrOBOPY CTPAXO-
BaHUA.

(6) YKa3aHHble B HacToALleN cTaTbe NOCTAHOB-
NeHus1, KoTopble

(a) paclwmpstoT NnepeyeHb 06CTOATENBCTB; U

(b) yctaHaBnmBaloT, 4To CTaTbA 1 HacToALLErO
3aKoHa NoaneXxnT NPUMEHEHNIO B CJTyYasX, BKIItO-
yarLLKMX Te 06CTOATENbCTBA, NPY KOTOPbIX 06a CO-
6bITVA, yKasaHHbIX B yacTu (5)(a) u (b), npounsoLwwnm
B OTHOLLEHMW LA A0 HAaCTYMAeHWA JaTbl BCTyNe-
HWUA B CUNY TaKX NMOCTaHOBJIEHUN,

LOMKHbI NpefycMaTpUBaTh, YTO B TAKOM CJ1y-
yae anA uenen HactoAwero 3akoHa JaHHOe NnLUo
JOJMKHO CYMTATbCA He CTaBLUMM COOTBETCTBYIOLLMM
NMLOM [0 HacTynJieHna Takol aatbl unu 6onee
no3gHewn AaTtbl, yKa3aHHOW B 3TUX NOCTAHOBIEHUAX.

(7) YKa3aHHble B HacToALlen cTaTbe NOCTAaHOB-
NeHNA, KOTOpPble OrPaHNYMBAIOT NepeyYeHb 06-
CTOATENbCTB, MOTYT YCTaHAB/MNBATb, YTO CTaTbA 1
HacToALEero 3akoHa He NPUMEHAETCA B Cllyvasx,
BKJ/TIOUAOLNX T€ OOCTOATENbCTBA, MPU KOTOPbIX
OAHO 13 COOBbITUI, YKa3aHHbIX B YacTu (5)(a) n (b)
(HO He 06a), NpPoM30LLNN B OTHOLLEHWUN LA A0 Ha-
CTynyieHus Jatbl BCTYMAEHNA B CUY 3TUX NOCTa-
HOBJEHWN.

(8) YKa3aHHble B HacToALleln cTaTbe NOCTAHOB-
NEHNA MOTYT:

(a) BkNtoyaTb B cebA B3aMMOCBA3aHHbIe, CONyT-
CTBYIOLLME, LOMOSIHATENbHbIE, MEPEXOHbIE, Bpe-
MEHHbIE UM coepKaLLme N3bATUA HOPMbI;

(b) ycTaHaBnuBaTh pa3Hble HOPMbI AN1A Pa3HbIX
uenem; n

(c) ycTaHaBnMBaTb HOPMbI NyTEM OTCbUTKM K HOP-
MATUBHOMY aKTy B MU3MEHEHHOW pefaKkLumu, C pac-
LUMpPEHHON chepolt MPUMEHEHUS UK KaK OH Npu-
MEHSETCS BPeMs OT BpeMeHu

(v vactu (3)-(7) HacToALLEN CTaTbW NPUMEHSIOT-
cA 6e3 ywepba ana obuiero xapakTepa HacToALeln
yacTtn).



(9) Regulations under this section may amend
an enactment, whenever passed or made, including
this Act.

(10) Regulations under this section are to be
made by statutory instrument.

(11) Regulations under this section may not be
made unless a draft of the statutory instrument
containing the regulations has been laid before,
and approved by a resolution of, each House of
Parliament.”

20. Other amendments

Schedule 2 amends the Third Parties (Rights
against Insurers) Act 2010 in relation to the insured
persons to whom the Act applies.

21. Provision consequential on Part 2

(1) The provision made by this section is conse-
quential on Part 2 of this Act.

(2) In the Marine Insurance Act 1906, sections
18 (disclosure by assured), 19 (disclosure by agent
effecting insurance) and 20 (representations pend-
ing negotiation of contract) are omitted.

(3) Any rule of law to the same effect as any of
those provisions is abolished.

(4) In section 152 of the Road Traffic Act 1988
(exceptions to duty of insurers to satisfy judgment
against persons insured against third-party risks)-

(@) in subsection (2) -

(i) in paragraph (a), for “it either under the Con-
sumer Insurance (Disclosure and Representations)
Act 2012 or, if that Act does not apply,” substitute
“the policy under either of the relevant insurance
enactments, or the security’,

(i) in paragraph (b), for “or security under that
Act or” substitute “under either of the relevant in-
surance enactments, or the security”;

IV. BAPYBEXHOE MNMPABO

(9) Yka3zaHHble B HACTOALLEN CTaTbe NOCTaHOBJIEe-
HMA MOTYT U3MEHATb HOPMATUBHbIE aKTbl, HE3aBUCH-
MO OT TOr0, KOrfia OHY BbINN NPUHATDLI U BBEAEHDI
B JENCTBME, BKIIOUASA TAKXKe 1 HACTOALWMIA 3aKOH.

(10) YKa3aHHble B HAcTOALLEN CTaTbe NOCTAHOB-
NeHVA JOMKHbI ObITb BBEAEHDI B AeNCTBME B hopMme
3aKOHOAATENIbHOrO aKTa.

(11) Yka3aHHble B HacTosALLEN CTaTbe NOCTAaHOB-
NEHNA He MOryT ObITb BBELEHbI B 1eICTBUE, €C/N
NPOEKT 3aKOHOAATENbHOIO aKTa, CoepKalllero Ta-
K1e NoCTaHOBJIeHUA, He Obl1 NpeAcTaBiieH U 0fo-
6peH pe3ontouuer B Kaxxgol MNanate MNapnameHTa».

20. NMpouvie nsmeHeHnA

MpwunoxeHne 2 n3MeHAET 3aKOH O TPETbUX NK-
uax (mpaBa NpoTmB cTpaxoBLymKkoB) 2010 1. B OTHO-
LWEHNN CTpaxoBaTesien, K KOTOPbIM NPUMeHSAEeTCA
YKa3aHHbIN 3aKOH.

21.MonoxeHus, cBA3aHHbIe c Pasgenom 2

(1) Hopma, BBeeHHas B AeNCTBUE HaCToALLEeN
CTaTbel, B3aMIMOCBA3aHa C Pa3fesiom 2 HacToALLero
3aKoHa.

(2) B 3akoHe 0 mopckom cTpaxoBaHum 1906 r.
cTatby 18 (packpbiTve nHGopmaumy cTpaxosate-
nem), 19 (packpbiTie HPOPMALIMM areHTOM, 3aKJTto-
yaroLmm goroBop ctpaxoBaHus) u 20 (3asBneHns
B XOe MeperoBopoB O 3aK/IUYEHUM JOrOBOPa)
yTpaunBatoT cuny.

(3) NMrobas Hopma NpaBa, ycTaHaBNMBAOLLaA Takoe
e NpaBoBOe PerynnpoBaHue, Kak 1 fitobasn u3 yka-
3aHHbIX BblLLe CTaTeN, HACTOALLMM OTMEHAETCA.

(4) B ctatbe 152 3aKOHa 0 [OPOXXHOM [ABUKEHNN
1988 1. (MCKnoYeHMA U3 npaBusia 06 0683aHHOCTK
CTPaxOBLLUMKOB VUCMOMHUTb pelleHne Cyaa, BbiHe-
CEHHOe MPOTMB NINL, 3aCTPaxXOBaHHbIX OT PUCKOB
NPUYMHEHNA Bpeda TPeTbUM NrLam):

(a) B yacTm (2) ykazaHHOWM CTaTbu:

(i) B nyHKTe (a) ppa3a «oH NMbO B COOTBETCTBUN
€ 3aKOHOM O MOTPEOUTENBCKOM CTPaxoBaHuK (pac-
KpbITre nHdopmaumm 1 3aasneHns) 2012 r., nnbo,
€C/I1 3TOT 3aKOH HenprMeHuM» 3ameHsAeTcA ¢ppa-
301 «CTPaxOBOW NOMNC, BbIAAHHbIN B COOTBETCTBUN
C NoObIM MPUMEHUMbBIM 3aKOHOAATENbHbBIM aKTOM
0 cTpaxoBaHuK Nn6o obecneyeHnem;

(ii) B nyHKTe (b) dppasza «nmbo obecneueHviem
B COOTBETCTBUM C 3TUM 3aKOHOM, IM6O» 3aMeHsAeTCs
¢dpaszoi «B COOTBETCTBMM C NIIOObIM MPUMEHVMbIM
3aKoHofaTeNIbHbIM aKTOM O CTpaxoBaHuu Nnbo
obecneyeHnem;
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(b) in subsection (3), after “specifying” insert
“the relevant insurance enactment or, in the case
of a security,”;

(c) after subsection (4) add-

“(5) In this section, “relevant insurance enact-
ment” means the Consumer Insurance (Disclosure
and Representations) Act 2012 or Part 2 of the In-
surance Act 2015’

(5) In Article 98A of the Road Traffic (Northern
Ireland) Order 1981 (S.I. 1981/154 (N.I.)) (exceptions
to duty of insurers to satisfy judgement against
persons insured against third party risks)-

(@) in paragraph (2)-

(i) in paragraph (a), for “it either under the Con-
sumer Insurance Act (Disclosure and Represen-
tations) Act 2012 or, if that Act does not apply,”
substitute “the policy under either of the relevant
insurance enactments, or the security”;

(i) in paragraph (b), for “or security under that
Act or” substitute “under either of the relevant in-
surance enactments, or the security”;

(b) in paragraph (3), after “specifying”insert “the
relevant insurance enactment or, in the case of a se-
curity,’;

(c) after paragraph (4) add-

“(5) In this Article, “relevant insurance enact-
ment”means the Consumer Insurance (Disclosure
and Representations) Act 2012 or Part 2 of the In-
surance Act 2015

(6) In section 11 of the Consumer Insurance (Dis-
closure and Representations) Act 2012 (consequen-
tial provision), subsections (1) and (2) are omitted.

22, Application etc of Parts 2to 5

(1) Part 2 (and section 21) and section 14 apply
only in relation to-

(a) contracts of insurance entered into after the
end of the relevant period, and

(b) variations, agreed after the end of the rele-
vant period, to contracts of insurance entered into
at any time.
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(b) B uacTu (3) nocne cnoBa «yKa3blBalOLWMNA Ha»
BBOAMTCA Pppaza «MprMeHNMbIA 3aKOHOAATESbHbIN
aKT O CTpaxoBaHUM UNK B Ciyyae obecneyeHna;

(c) nocne yacTun (4) pobaBnaetca ¢ppasa:

«(5) B HacToALLEN CTaTbe TEPMUH ,TPUMEHNMbII
3aKoHOJaTesNIbHbIM aKT O CTPaxoBaHUN” O3HavaeT
3aKoH 0 NOTPebrTeNnbCKOM CTPaxoBaHMM (pacKpbl-
Tre nHdopmaumm 1 3aasnenmna) 2012 r. nnb6o Pasz-
en 2 3akoHa o cTtpaxoBaHum 2015 .

(5) B cTtatbe 98A lNocTaHOBNEHUA O [OPOXK-
Hom aBwkeHuK (CeepHana MpnaHngna) 1981 r. (S.1.
1981/154 (N.L.)) (uckntoyeHma us npasuna o6 o6s-
3aHHOCTU CTpaxoBaTesnen UCNOJIHUTb pelleHne
CYAa, BbIHECEHHOE MPOTMB NINL, 3aCTPAaXOBaHHbIX
OT pUCKa NPUYMHEHNA Bpeda TPeTbMM nLam):

(a) B yactm (2):

(i) B nyHKTe (a) dpa3a «OH B COOTBETCTBUM C 3a-
KOHOM O MOoTpebuTenbCKOM CTpaxoBaHUM (pac-
KpbITre nHpopmaumn n 3aasnenHns) 2012 r. nnbo,
€C/IN 3TOT 3aKOH HenpuMeHUM» 3aMeHsaeTca dpa-
301 «CTPaxOBOW NOANC, BblAAHHbIN B COOTBETCTBUN
C NtoObIM MPUMEHUMbBIM 3aKOHOAATENbHBIM aKTOM
0 cTpaxoBaHumM Nnbo obecneyeHnem;

(i) B nyHkTe (b) Pppasa «obecneyeHnem B COOTBET-
CTBUN C 3TM 3aKOHOM, TM60» 3ameHseTca Gpa3on
«B COOTBETCTBUM C NOOBIM MPUMEHUMBIM 3aKOHOAA-
TeNbHbIM aKTOM O CTPaxoBaHUK IM60 obecrneyeHnem;

(b) B nyHKTe (3) nocne cioBa «yKa3biBaKOLWMIA Ha»
BBOAUTCA Pppaza «MpPYMEHMMbIN 3aKOHOAATEbHbIN
AKT O CTPAxXOBaHUN WS B Cllyyae obecneyeHmnsy;

(c) nocne nyHkTa (4) nobaBnsaetca dppasa:

«(5) B HacTosALeNn cTaTbe TEPMUH ,MIPUMEHNMBIN
3aKOHOATENIbHbIV aKT O CTPaxoBaHUK" O3Ha4vaeT
3aKOH 0 MOTPebUTENbCKOM CTPAXOBAHMM (PacKpbl-
Tne nHdopmaumu 1 3aasnenmna) 2012 r. nn6o Pasz-
aen 2 3akoHa o cTpaxoBaHum 2015 r».

(6) B ctatbe 11 (cBA3aHHbIe NONOXKEHUA) 3aKO-
Ha O MOTPeOUTENBCKOM CTPaxoBaHUN (packpbiTue
nHbopMauun n 3aasnenna) 2012 r. vactu (1) n (2)
yTpaunBatloT Cuy.

22.MpyimeHeHMe 1 NpoYe NoNoXKeHus pas-
Aenos 2-5

(1) Pa3pen 2 (v cTatba 21), a Takke cTaTba 14
NPVMEHSIIOTCA TONbKO B OTHOLLIEHWN:

(a) pOroBOPOB CTPAXOBAHMA, 3aK/OYEHHbIX
nocsie OKOHYaHUA COOTBETCTBYIOLLEro Neprnoaa;
a Takxe

(b) cornacoBaHHbIX MOC/IE OKOHUYAHUA COOT-
BETCTBYIOLLErO Nepuoga N3MeHeHUn K oroBopam
CTpaxoBaHWA, 3aKJIlOUEHHbIM B JIl060€e BpeMs.
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(2) Parts 3 and 4 of this Act apply only in rela-
tion to contracts of insurance entered into after
the end of the relevant period, and variations to
such contracts.

(3) In subsections (1) and (2) “the relevant peri-
od”means the period of 18 months beginning with
the day on which this Act is passed.

“(3A) Part 4A applies only in relation to contracts
of insurance entered into after that Part has come
into force, and variations to such contracts.”

(4) Unless the contrary intention appears, refer-
ences in Parts 2 to 5 to something being done by or
in relation to the insurer or the insured include its
being done by or in relation to that person’s agent.

23. Extent, commencement and short title

(1) This Act extends to England and Wales, Scot-
land and Northern Ireland, except for-

(a) section 21(4), which does not extend to
Northern Ireland; and

(b) section 21(5), which extends to Northern
Ireland only.

(2) This Act (apart from Part 6 and this sec-
tion) comes into force at the end of the period of
18 months beginning with the day on which it is
passed.

(3) In Part 6-

(a) section 19 comes into force at the end of the
period of two months beginning with the day on
which this Act is passed; and

(b) section 20 and Schedule 2 come into force
on the day appointed under section 21(2) of the
Third Parties (Rights against Insurers) Act 2010 for
the coming into force of that Act.

(4) This section comes into force on the day on
which this Act is passed.

(5) This Act may be cited as the Insurance Act
2015.

IV. BAPYBEXHOE MNMPABO

(2) Pazgenbl 3 1 4 HacToALEro 3akoHa NPUMeHs-
I0TCA TONbKO B OTHOLIEHUW JOrOBOPOB CTPAxoBa-
HWA, 3aKNIOYEHHbIX MOC/IE OKOHYaHWNA COOTBETCTBY-
loLLIero Nepunoga, a Takxke B OTHOLLEHUN N3MEHEHWIA
TaKUX JOroOBOPOB.

(3) BuacTtax (1) n (2) HacToAwen cTaTby TEPMUH
«COOTBETCTBYIOWMWIA Nepuog» o3HayaeT nepwu-
oA NPOAOSKMNTENBbHOCTBIO 18 MecALeB, HaunHan
C AaTbl MPUHATMA HacToALlero 3akoHa.

(3A)! Pa3zgen 4A npuMeHAEeTCA TONbKO B OTHO-
LUEHMN AOrOBOPOB CTPAXOBAHUA, 3aK/TIOUYEHHbIX
nocne BCTyrnfeHna B cuiy 3toro Pasgena, a Takxe
B OTHOLLEHUW N3MEHEHNIN TaKNX [OTOBOPOB.

(4) Ecnn HOe HamepeHWe He BbITEKAET U3 TEKCTA
HacToALlero 3akoHa, ykasaHua B pa3genax 2-5 Ha-
CTOALLEro 3aKOHa Ha TO, UTO AOJIKHO ObITb CAENAHO
CTPAxXOBLUMKOM WM CTPaxoBaTesiem Moo B OTHOLLIE-
HMW CTPaXOBLUMKa U CTPaxoBaTess, BKIIOYaeT YKa-
3aHKe Ha TO, YTO 3TO AOJIXKHO ObITb CAEAHO areHTOM
VSN B OTHOLLIEHWM areHTa Takoro nunua.

23. Cdepa npuMmeHeHnA, BCTYIJIeHnE B cuny
N COKpaljeHHoe HauMeHoBaHue

(1) HacToAwmin 3akoH pacnpocTpaHAeTcA Ha AH-
rnvio 1 Yanbc, Lotnanguio n CesepHyto Vipnangutio,
33 UCKNIOYEHneM:

(a) ctatbn 21(4), KOTOpasa He pacnpPOCTPaHAETCA
Ha CeBepHyto VipnaHguio; n

(b) ctatbu 21(5), KOTOpaA pacnpocTpaHaeTcA
TonbKo Ha CeBepHyto Mpnanguio.

(2) HacToawwmim 3akoH (3a ncknoveHnem pas-
Jena 6 n HacToAWen CTaTbu) BCTyNaeT B Cuiy
no ucteyeHun 18 mecaues, HauMHaA C AaTbl ero
NPUHATUA.

(3) B pa3gene 6:

(@) cTatba 19 BCTyMaeT B Uy NO NCTEUYEHUN
[BYX MecsLleB, HAUMHAA C AaTbl NPUHATUA HACTO-
Aulero 3akoHa; n

(b) ctatba 20 1 MNpunoxeHuve 2 BCTyNatoT B CUy
B leHb, onpepeneHHbln B ctatbe 21(2) 3akoHa
0 NpaBax TpeTbux nuy (NpaBa NPOTMB CTPAXOB-
wmkos) 2010 r. 4nA BCTYNNEHNA B CUIY YKa3aHHOIO
3aKoHa.

(4) HacToAwas ctaTbA BCTynaeT B Culy C Aatbl
NPUHATXA HAaCToALLEro 3akoHa.

(5) HacToAawmmn 3aKOH MOXHO LMTUPOBATb Kak
3aKoH o cTpaxoBaHun 2015 T.

' YacTb (3A) €T. 22 BHECEHa B CT. 22 3aKOHa O CTPaxoBaHWK
2015 r. cT. 28(2) aHrNMICKOro 3akoHa O NpefnpuUHUMaTeNb-
ckol peatenbHocTn 2016 T.
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SCHEDULES

SCHEDULE 1
Section 8(2).
INSURERS’ REMEDIES
FOR QUALIFYING BREACHES

PART 1. CONTRACTS
General

1 This Part of this Schedule applies to qualifying
breaches of the duty of fair presentation in relation
to non-consumer insurance contracts (for variations
to them, see Part 2).

Deliberate or reckless breaches

2 If a qualifying breach was deliberate or reck-
less, the insurer—

(a) may avoid the contract and refuse all claims,
and
(b) need not return any of the premiums paid.

Other breaches

3 Paragraphs 4 to 6 apply if a qualifying breach
was neither deliberate nor reckless.

4 1f, in the absence of the qualifying breach, the
insurer would not have entered into the contract
on any terms, the insurer may avoid the contract
and refuse all claims, but must in that event return
the premiums paid.

5 If the insurer would have entered into the con-
tract, but on different terms (other than terms relat-
ing to the premium), the contract is to be treated as
if it had been entered into on those different terms
if the insurer so requires.

6(1) In addition, if the insurer would have en-
tered into the contract (whether the terms relat-
ing to matters other than the premium would
have been the same or different), but would have
charged a higher premium, the insurer may re-
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MPUNOXEHUA

MPUNOMXEHMUE 1
(cm. cTaTbio 8(2))
CPEACTBA NMPABOBOW 3ALLUTDI
CTPAXOBLUUKA NMPU KBAJTMONLUUPYIOLLUNX
HAPYLUEHUAX

PA3QEN 1. AOroBOPbI
O6wue nonoxeHus

1. HactoAwwmn pa3sgen gaHHoro NpunoxkeHuaA
NPUMEHAETCA K KBAaNUOULMPYIOLLMM HapyLLEHNAM
0053aHHOCTY YeCTHO NPEeACTaBUTb PUCK B fOrOBO-
pax HeNoTpPebunTeNbCKOro CTPaxoBaHUA (B OTHO-
LUEHNW N3MEHEHWA TaKMX JOTOBOPOB CM. pa3gen 2
HacToAwero MpunoxeHunsa).

HapyweHus, cosepuieHHble yMblWIeHHO
usu no 2py6oli HeocmopoxxHocmu

2. Ecnn kBanndbuumpyiolee HapyLieHre 6bino
YMbILAIEHHBIM U COBEPLUEHHBIM MO Fpy6oi He-
OCTOPOXKHOCTM, CTPAXOBLUKK:

(a) MOXeT pacToprHyTb JOroBOp M OTKas3aTb
B onnate Bcex TpeboBaHWii; 1

(b) He 06s3aH BO3BpaLLaThb Kakune-n1bo v3 ynna-
YEHHbIX CTPAXOBbIX MPEMUI.

UHeble HapyweHus

3. MNyHKTbl 4—6 NPVMEHSAIOTCA, eCnv KBanuu-
LMpyloLlee HapyLUEHME He ObifIo HY YMbILLIEHHbIM,
HU COBEpPLUEHHbIM MO rpy60o HEOCTOPOMKHOCTH.

4. Ecnu npy oTCYTCTBUMN KBannduumnpyoLiero
HapyLLIEHWA CTPAXOBLLMK He 3aKouum 6bl JOroBOp
Ha KaKnx-nnbo yCrIoBUAX, CTPAXOBLUMK MOXET pac-
TOPrHyTb JOrOBOpP M OTKa3aTb B onnaTe BCex Tpe-
60BaHMI, ogHaKo 0bA3aH B 3TOM Cjlyyae BEPHYTb
yrnayeHHble CTPaxoBble NpPeMuu.

5. Ecnu cTpaxoBLYKMK 3akntounn 6bl JOrosop,
HO Ha ApYrux YCNoBUAX (MHbIX, YeM YCIIOBUA, OTHO-
cAWmeca K CTPaxoBoOW Npemunn), JOroBop cnegyet
paccmaTpurBaTh Tak, Kak ecrivi Gbl OH Oblfl 3aKJHOYeH
Ha TaKUX APYrux yCroBUsX, eCiiv 3Toro notpebyet
CTPaxoBLLMK.

6(1) B pobaBneHne K ykazaHHOMY Bbllle, eciu
6bl CTPaAXOBLUMK 3aKIOUNS JOrOBOpP (He3aBUCK-
MO, Ha TeX Xe U APYrux YCI0OBUAX, NHbIX, YEM
CTpaxoBas npemus), HO Ha3Hauun 6bl 6onee Bbl-
COKYIO CTPaxXOBYI0 MPEMUIO, CTPAXOBLUNK MOXET



duce proportionately the amount to be paid on
a claim.

(2) In sub-paragraph (1), “reduce proportionate-
ly” means that the insurer need pay on the claim
only X% of what it would otherwise have been
under an obligation to pay under the terms of the
contract (or, if applicable, under the different terms
provided for by virtue of paragraph 5), where—

X = Premlgm actuallyhcharged % 100.
Higher premium

PART 2. VARIATIONS
General

7 This Part of this Schedule applies to qualifying
breaches of the duty of fair presentation in relation
to variations to non-consumer insurance contracts.

Deliberate or reckless breaches

8 If a qualifying breach was deliberate or reck-
less, the insurer-

(a) may by notice to the insured treat the con-
tract as having been terminated with effect from
the time when the variation was made, and

(b) need not return any of the premiums paid.

Other breaches

9 (1) This paragraph applies if-
(a) a qualifying breach was neither deliberate
nor reckless, and

(b) the total premium was increased or not
changed as a result of the variation.

(2) If, in the absence of the qualifying breach,
the insurer would not have agreed to the variation
on any terms, the insurer may treat the contract as
if the variation was never made, but must in that
event return any extra premium paid.

IV. BAPYBEXHOE MNMPABO

NPOMNOPLNOHANIBHO YMEHbLINTb pa3Mep CYMMbl,
noanexatyen Boinnarte no TpeboBaHMIo.

6(2) B nognyHkTe (1) TepMrH «NPONOPLNOHaNb-
HO YMEHbLUNTb» O3HAYAET, YUTO CTPAXOBLUMK JOSIKEH
BbINATVTb MO COOTBETCTBYHOLEMY TPeOOBaHMIO
TONbKO X% TOrO, YTO OH B MPOTUBHOM Cilyyae Obin
6bl 06513aH BbINNATUTb B COOTBETCTBUM C YCIIOBUA-
MW floroBopa (Mnw, ecnv oHY NPUMEHSAIOTCA, B COOT-
BETCTBUN C APYTMMU YCIIOBUAMM, YCTAaHOBJIEHHbBIMY
B CUJTY NOJIOXKEHMWI NMYHKTa 5), 1 Npu 3TOM:

DaKTnyeckn HazHaueHHasa npemus
X = P x 100%.
bonee BbicOoKkan cTpaxoBasa npemus

PA3JEN 2. '3AMEHEHVA JOTOBOPA
O6wue nonoxeHus

7. Hactoawumn Paszgen gaHHoro MNpunoxeHua
NPUMEHAETCA K KBaNMOULMPYOLLMM HapyLLEHWAM
00A3aHHOCTN YeCTHO NPeACTaBUTb PUCK NPU 13-
MEeHeHUN LOroBOPOB HEMOTPEOUTENBCKOrO CTpa-
XOBaHuA.

HapyweHus, cosepuwieHHbie yMbiw/IeHHO
unu no 2py6oli HeOCMopoXXHocmu

8. Ecnn kBanudumumpyiollee HapyLieHue 66110
YMbILUSIEHHBIM VN COBEPLUEHHBIM MO rpyboi He-
OCTOPOXXHOCTW, CTPAXOBLUYUK:

(@) MOXeT NocpeaCcTBOM NoJaYM HOTUCA CTPAXO-
BaTesIl0 CUMTAThb JOrOBOP NPEKPaTUBLUNMCA C MO-
MeHTa, Koraa n3MeHeHuve 6bino coBepLIeHO; 1

(b) He 06A3aH BO3BpaLLaTb Kakne-nmbo 13 ynna-
UeHHbIX CTPaXOBbIX MPeMUI.

UHble HapyweHua

9 (1) HacToAwwmn NyHKT NPUMEHAETCA, eCn:

(a) kBanudurumpyoLLee HapylweHne He Bblio
HW YMBbILLIEHHbIM, H/ COBEPLLEHHbIM MO rpy6o
HEOCTOPOXHOCTU; U

(b) obwan cymma npemun 6bina ysennyeHa unm
ocTanacb HeM3MeHHOIN B pe3ynbTaTe N3MeHeHNA
AOroBopa.

(2) Ecnn npu oTcyTcTBMM KBannduLmpyoLero
HapyLleHNA CTPaxoBLYUK He cornacunca 6bl ¢ us-
MeHeHMeM JOoroBopa Ha Kakunx-nnbo ycnosusx,
CTPaxOBLUMK MOXET CYMTaTb AOrOBOP AENCTBYIO-
MM, KaK ecsin 6bl ero n3meHeHve He 6bino coBep-
LIeHO, HO 0653aH B 3TOM C/lyyae BepHyTb nobyto
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(3) If sub-paragraph (2) does not apply-

(a) if the insurer would have agreed to the vari-
ation on different terms (other than terms relating
to the premium), the variation is to be treated as if
it had been entered into on those different terms
if the insurer so requires, and

(b) paragraph 11 also applies if (in the case of
an increased premium) the insurer would have in-
creased the premium by more than it did, or (in the
case of an unchanged premium) the insurer would
have increased the premium.

10(1) This paragraph applies if-

(a) a qualifying breach was neither deliberate
nor reckless, and

(b) the total premium was reduced as a result
of the variation.

(2) If, in the absence of the qualifying breach,
the insurer would not have agreed to the variation
on any terms, the insurer may treat the contract as
if the variation was never made, and paragraph 11
also applies.

(3) If sub-paragraph (2) does not apply-

(a) if the insurer would have agreed to the vari-
ation on different terms (other than terms relating
to the premium), the variation is to be treated as if
it had been entered into on those different terms
if the insurer so requires, and

(b) paragraph 11 also applies if the insurer
would have increased the premium, would not
have reduced the premium, or would have reduced
it by less than it did.

Proportionate reduction
11(1) If this paragraph applies, the insurer may

reduce proportionately the amount to be paid on
a claim arising out of events after the variation.
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JOMNOJNHUTENbHYIO CTPAxXOBYO Npemuto, KoTopas
6bl1a ynsiayeHa.

(3) Ecnn nognyHKT (2) He npumeHsaeTca, To Torga:

(@) ecnn 6bl CTPAXOBLINK COFNAaCcUICA Ha U3-
MEeHeHMe fOroBopa Ha ApYrux ycnoBuax (MHbix,
yeM YC/I0BMA B OTHOLLIEHMYM CTPAXOBOW Npemum),
N3MEHeHVEe JOMKHO CYNTATbCA COrNacoBaHHbIM
Ha TaKnx Qpyrux ycnosusx, ecyin 3Toro Tpebyet
CTPaxoBLUUK; U

(b) nyHKT 11 Takke npumeHAeTca, ecnu (B cny-
Yae, Korga cTpaxoBas npemus Obina yBennyeHa)
CTPaxoBLWUK yBennumn Obl CTPaxoBy NpPemMuio
Ha 60sbLUYIO CYyMMY, YUeM OH 3TO cenan, unu (B ciy-
yae, Korga cTpaxoBas NpPemMnsa He N3MEHUNACh)
CTPaxoBLUK yBennYmn 6bl CTPaxoByo NpPeMuIo.

10(1) HacToAwmin NyHKT NpUMeHAeTCA, ecnu:

(a) kBanudurumpyoLLee HapylweHne He Bblio
HW YMbILWJIEHHBIM, H/ COBEPLUEHHbBIM MO FPYy6ON
HEOCTOPOXXHOCTY; 1

(b) obwas cymma ctpaxoBol npemun 6oina
YMeHbLUEeHa B pe3ynbraTe U3MEeHEeHUsa JOroBopa
CTpaxoBaHMA.

10(2) Ecnu npu otcyTcTBUK KBanndunumnpyto-
LLlero HapyLLeHWA CTPaxXoBLLMK He cornacuncs ool
Ha U3MEHEHMe fOTOBOPA Ha KaKUX-Mbo yCnoBusx,
CTPAXOBLUMK MOXET CUYNTATb JOrOBOP CTPaxXoBa-
HUA [EeNCTBYIOLWMM, Kak ecnin Obl ero usmeHeHue
He 6bIfIO COBEPLLEHO, M B 3TOM Cilyyae TakxKe npu-
MeHsAeTCA NYHKT 11.

10(3) Ecnu nopgnyHKT (2) He NpuMeHseTcs,
TO TOrpa:

(a) ecnu cTpaxoBWUMK cornacunca 6bl Ha U3Me-
HeHVe f,OroBopa CTPaxoBaHMA Ha APYTUX YCII0BU-
AX (MHbIX, YEM YCJIOBMA B OTHOLLIEHUUN CTPAXOBOM
npemmnu), 3To M3MEHEHVEe [OIKHO CUUTATbCA Aei-
CTBYIOLLMM, KaK ecnii 6bl OHO 6bINO COrnacoBaHo
Ha TaKnx Qpyrux ycnoBusx, ecyinm 3Toro Tpebyet
CTPaxoBLUUK; 1

(b) nyHKT 11 Takke NpumeHsaeTca, ecnn 6bl cTpa-
XOBLUVK YBENNYW CTPAXOBYIO MPEMUIO, HE YMEHb-
LUXST CTPAXOBYIO MPEMUIO, UMM ecnnt Obl OH YMEHb-
LU CTPAXOBYHO MPEMUIO HA CYMMY MEHbLLYIO, YeM
OH 3TO caenan [B AencTBuUTenbHOCTH].

lMponopyuoHaneHoe ymeHbwieHUe

11(1) Ecnn npumeHAeTCA HaCTOALWMNIA MYHKT,
CTPaxOBLUMK MOXET MPOMNOPLNOHANbHO YMEHb-
WNTb CYyMMY [CTPaxoBOro BO3meLLeHUA], moasiexa-
LLYI0 BbIMiaTe B OTHOLIEHWM TpeboBaHUA, KOTopoe
BO3HUKNO BCNeACTBME COObITUN, NpOnCLIeALWNX
nocsie N3MeHeHuA JoroBopa CTPaxoBaHMA.



(2) In sub-paragraph (1), “reduce proportiona-
tely” means that the insurer need pay on the claim
only Y% of what it would otherwise have been un-
der an obligation to pay under the terms of the
contract (whether on the original terms, or as var-
ied, or under the different terms provided for by
virtue of paragraph 9(3)(a) or 10(3)(a), as the case
may be), where—

Total premium actually charged
P

Y= x 100.

(3) In the formula in sub-paragraph (2), “P"-

(a) in a paragraph 9(3)(b) case, is the total pre-
mium the insurer would have charged,

(b) in a paragraph 10(2) case, is the original pre-
mium,

(c) in a paragraph 10(3)(b) case, is the original
premium if the insurer would not have changed it,
and otherwise the increased or (as the case may
be) reduced total premium the insurer would have
charged.

PART 3.
SUPLEMENTARY

Relationship with section 84 of the Marine Insur-
ance Act 1906

12 Section 84 of the Marine Insurance Act 1906
(return of premium for failure of consideration) is to
be read subject to the provisions of this Schedule
in relation to contracts of marine insurance which
are non-consumer insurance contracts.

SCHEDULE 2
(Section 20)
Rights of third parties against insurers:
relevant insured persons

1 The Third Parties (Rights against Insurers) Act
2010 is amended as follows.

IV. BAPYBEXHOE MNMPABO

(2) B nognyHkTe (1) TepMUH «NPOMOPLIMOHANIbHO
YMEHbLUNTb» O3HAYaET, YTO CTPAXOBLUMK MOXET Bbl-
NNaTUTb NO TpeboBaHMIO TONBbKO Y% OT TON CyMMb,
KOTOPY!0 OH B MPOTUBHOM cJlyyae 6bin 6bl 06:A3aH
BbINAATUTb B COOTBETCTBUN C YCNOBUAMU [OTOBO-
pa cTpaxoBaHuA (6yab TO MO ero n3HayvanbHbIM
yCNOBMAM, UAN MO N3MEHEHHbIM YCII0BUAM, UK
no ApYrM yCIOBUAM, NOA/eXKaLLNMM MPUMEHEHNIO
B cuny nyHkTa 9(3)(a) unn 10(3)(a), B 3aBUCMMOCTM
OT 06CTOATENBCTB), U NPY STOM:

MonHas cymma haKkTyeCky HasHaueHHol npemun
Y= P x 100.

(3) B dopmyne, ykazaHHoOM B nognyHKTe (2) Ha-
CTOALEero NyHKTa, cnmeon «P» aBnaeTca:

(a) B cnyyae, NpefyCMOTPEHHOM NyHKTOM 9(3)
(b), — nonHOM cymmon CTpaxoBow MpemMui, KOTopyto
Ha3Haumn 6bl CTPAXOBLUUK;

(b) B cnyuyae, npegyCMOTPEeHHOM MYyHK-
Tom 10(2), — n3HaYaNbHO Ha3HAYEHHOW CTPaXOBOW
npemuen;

(c) B cnyvae, npegycMoTpeHHOM nyHKToM 10(3)
(b), — M3HaYaNbHO HAa3HAYEHHON CTPAXOBOW NPeMM-
el, eCNN CTPaxXOBLUMK HE U3MeHWN Obl ee, @ B UHbIX
cnyyasnx — yBenmyeHHoOM nunu (B 3aBUCUMOCTM OT 00-
CTOATENbCTB) YMEHbLUEHHOW CYMMOW MOIHON CTpa-
XOBOW NPemMuK, KOTOPYH Ha3Hauws Obl CTPAXOBLLUK.

PA3LEN 3.
AONOJIHUTENIbHbIE MPABUJIA

lpasuna npumeHeHua cmamou 84 3akoHa
0 MopcKom cmpaxoeaHuu 1906 e.

12. Ctatba 84 3aKOHa O MOPCKOM CTpPaxoBaHUM
(BO3BpaT CTPaxoBOW MpemMumn ns-3a OTCyTCTBUA
BCTPEYHOro yAOBNETBOPEHUA) AOMKHA Npume-
HATbCA K TeM [,OrOBOPaM MOPCKOro CTpaxoBaHUs,
KoTopble ABNAIOTCA JOrOBOPaMU HenoTpebuTesnb-
CKOro CTpaxoBaHWA, C y4eTOM NPaBuil HACTOALLEro
MpunoxeHwuA.

NMPUNOXEHUE 2
(cm. cTaTblo 20)
MpaBa TpeTbUX ML NPOTUB CTPAXOBLYNKOB:
COOTBETCTBYIOLYME 3acTPaxoBaHHble nnLa

1. 3aKOH O TpeTbux Nnuax (npaBax NPoOTMB CTpa-
X0BLMKoB) 2010 . M3MeHAeTCcA cnegylowmm ob-
pa3om:
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Individuals subject to debt relief orders
in Northern Ireland

2(1) Section 4 (relevant persons: individuals) is
amended as follows.

(2) In subsection (3), after paragraph (b) (deed
of arrangements registered under the Insolvency
(Northern Ireland) Order 1989) insert-

“(ba) subject to subsection (4), a debt relief or-
der made under Part 7A of that Order,’.

(3) In subsection (4) (individuals who are rele-
vant persons for the purposes of section 1(1)(b)
only), after“(1)(d)" insert “or (3)(ba)"

Corporate bodies etc in administration

3(1) Section 6 (corporate bodies etc) isamended
as follows.

(2) In subsection (2) (events under the Insolven-
cy Act 1986), for paragraph (b) substitute-

“(b) the body is in administration under Sched-
ule B1 to that Act,.

(3) In subsection (4) (events under the Insolven-
cy (Northern Ireland) Order 1989), for paragraph
(b) substitute-

“(b) the body is in administration under Sched-
ule B1 to that Order;"

Transitional cases

4 In section 1(5)(b) (definition of “relevant per-
son”), at the end insert“(and see also paragraph 1A
of Schedule 3)".

5(1) Schedule 3 (transitory, transitional and sav-
ing provision) is amended as follows.

(2) At the beginning insert-
“Application of this Act”.
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Qu3suydecKkue UUA, K KOMOPbIM NPUMeHAIoMCs
nocmaHossieHus 06 0oceo60x0eHuU
om 00/1208bIx 0653amesibcma
8 CesepHoli ipnaHouu

2(1) CraTba 4 (cooTBeTCTBYIOWME NULA: GU3N-
yeckme nnua) N3MeHAETCA cneayowmm obpasom.

2(2) B yactu (3) nocne nyHkra (b) (cornaweHnue
0 MeponpuAaTuax [Mo yperynuposaHuto Tpebosa-
HWUI], 3aperncTprMpoBaHHOE B COOTBETCTBUN C [1o-
CTaHOBJIEHMEM O HecocToAaTenbHoCTH (CeBepHan
WNpnangua) 1989 r.) BHocATCA cnegytowime rnoso-
XKeHus:

«(ba) ¢ yueTom nonoxeHun yactu (4) pacrno-
paxeHrne 06 0CBOOGOXAEHUM OT JONTOBbIX 06A3a-
TeNbCTB, MPUHATOE B COOTBETCTBUU C Pasgenom 7A
yKasaHHoro [loctaHoBReHuA».

2(3) B yactu (4) (pusnueckme nnua, Kotopble
nognagatoT nof onpeneneHne COOTBETCTBYHOLLNX
nvy Tonbko ans uenen ctatok 1(1)(b)) nocne ¢pasbl
«(1)(d)» BHOCUTCA Ppa3za «nmbo (3)(ba)».

WHKopnopuposaHHbie opzaHuzayuu
u np. nod aomuHucmpauyueu

3(1) CratbAa 6 (MHKOPNOPVPOBAHHbIE OPraHu-
3aUMn 1 Np.) HACTOALLMM U3MeEHAETCA CllieayoLWwnm
ob6pazom:

(2) B yactu (2) (cobbiTnA, NpefyCcMOTpPeHHble
3aKOHOM 0 HecocToATeNbHOCTU 1986 r.) NyHKT (b)
3aMeHAEeTCA CNeayoWMy NOSTIOXKEHMNAMMN:

«(b) opraHusauus HaxoguTca nod agMUHUCTPA-
Lmen B cooTBeTcTBUM C [prnoxeHnem B1 K ykasaH-
HOMY 3aKOHY».

(3) Buactu (4) (cobbiTnA, npesycMoTpeHHble [Mo-
CTaHOBNeHMeM O HecocToATenbHocTU (CeBepHas
Wpnangua) 1989 r.) nyHKT (b) 3ameHAeTcs cnepyto-
LMK NOJSIOXKEHUAMMN:

«(b) opraHm3sauma HaxoaUTCA Nog aAMUHNCTPa-
umen B cootBeTcTBUM C [MpurnoxeHnem B1 K ykasaH-
Homy [TocTaHOBMIEHWIOY.

MepexodHeie cnyyau

4. B koHue cTatbu 1(5)(b) (onpeneneHne «cooT-
BETCTBYIOLLErO NLa») BHOCUTCA ¢pasa: «(cmoTpu
Takxe NyHKT 1A MpunoxeHunsa 3)».

5(1) MpunoxeHue 3 (NnepexogHble, BPeMEHHbIe
N coeprkaliye N3bATUA HOPMbI) U3NOXKUTb B Clie-
ayiolen pegakumu:

5(2) B Hauane BHocuTCA dppasa:

«lNpumeHeHVe HacTosALLero 3akoHay.



(3) After paragraph 1 insert—

“Relevant persons

1A(1) An individual, company or limited liability
partnership not within sections 4 to 7 is to be treat-
ed as a relevant person for the purposes of this Act
in the following cases.

(2) The first case is where an individual-

(@) became bankrupt before commencement
day, and

(b) has not been discharged from that bank-
ruptcy.

(3) The second case is where—

(a) an individual made a composition or ar-
rangement with his or her creditors before com-
mencement day, and

(b) the composition or arrangement remains
in force.

(4) The third case is where—

(a) a winding-up order was made, or a resolu-
tion for a voluntary winding-up was passed, with
respect to a company or limited liability partnership
before commencement day, and

(b) the company or partnership is still wound up.

(5) The fourth case is where a company or limit-
ed liability partnership-

(a) entered administration before commence-
ment day, and

(b) is still in administration.

(6) The fifth case is where—

(a) a receiver or manager of the business or un-
dertaking of a company or limited liability partner-
ship was appointed before commencement day,
and

(b) the appointment remains in force.

(7) In those cases, the person is a relevant per-
son only in relation to liabilities under a contract
of insurance under which the person was insured
at the time of the event mentioned in sub-para-
graph (2) a), (3)(a), (4)(a), (5)(a) or (6)(a) (as appro-
priate).

(4) Before paragraph 2 insert—

“Bankruptcy and Diligence etc (Scotland) Act
2007"

(5) Before paragraph 3 insert-

“Application of 1930 Acts".

(6) Before paragraph 5 insert—

“Interpretation”.

IV. BAPYBEXHOE MNMPABO

5(3) Mocne nyHKTa 1 BHOCKTCA dpa3a:

«CooTBeTCTBYIOLWME LA

1A(1) Onsnyeckoe NMLO, KOMNAHUA U TOBa-
pULWEeCTBO C OrpaHNUYEHHOW OTBETCTBEHHOCTDIO,
K KOTOPbIM HE MPUMEHAIOTCA MONOXKEHNA CTa-
Ten 4-7, AOMKHbI CYNTATbCA COOTBETCTBYIOLW M
NMLIOM ANA Uenen HacToAwero 3akoHa B crefyto-
WMX Cyyanx.

(2) Bo-nepBbix, ecnu ¢prsmyeckoe n1uo:

(a) cTaHOBUTCA GAHKPOTOM [10 AaTbl Havana gen-
CTBUS; U

(b) oHO He 6b110 0CBO6OXKAEHO OT YKa3aHHOro
6aHKpOTCTBa.

(3) Bo-BTOPbIX, ECNN:

(a) dr3mnyeckoe NMLO 3aKNOUNIO KOMAPOMUCC-
HOe cornalleHre CoO CBOMMM KpeamnTopamm Ao Aatbl
Hayvana aencTBus; n

(b) ykazaHHOe KOMMNPOMUCCHOE corfalleHne
OCTaeTcA B cune.

(4) B-TpeTbux, ecnu:

(@) 6bin BblAAH NMPUKA3 O NUKBUAAUUK UK
NpvHATa pe3onouma o JOO6POBONIbHON NMKBUAA-
UMM B OTHOLIEHUM KOMMAHUW WX TOBapuLLecTBa
C OrpaHNYEeHHOW OTBETCTBEHHOCTbIO 10 AATbl Ha-
yana encTBua; n

(b) Takaa KomnaHMA AN TOBapULLECTBO MO-
NpeXxHemy HaxodATCA B IMKBMAALNN.

(5) B-ueTBepTbIX, €C/I KOMMAHWA UIN TOBapW-
LLeCTBO C OrpaHNYeHHOM OTBETCTBEHHOCTbIO:

(@) nonanu nog aAMUHUCTPAUMIO A0 AaTbl Ha-
yana gencTeus; n

(b) no-npexxHeMy HaxoaATcA Nof aAMUHUCTPa-
unen.

(6) B-nAaTbIx, ecnu:

(a) po paTbl Havana gencTeurs 6b1 HAa3HAUeH
KOHKYPCHbIV YNpaBAaowWwmnin nMbo ynpasnsatoLwmi
OGU3HECOM U CAENKOW KOMMaHWM UK TOBapuLLe-
CTBa C OrPaHNYEHHON OTBETCTBEHHOCTbIO; U

(b) 5To Ha3HaueHKe ocTaeTcs B cuse.

(7) B yKasaHHbIX ciyyasx n1uo ABAAeTCA CooT-
BETCTBYIOLLMM NINLIOM TOJIbKO B OTHOLLEHUN OTBET-
CTBEHHOCTM NO JOrOBOPY CTPAXOBAHWUA, COMMACHO
KOTOPOMY N1LIO OblNIO 3aCTPaxoBaHO BO BPeMs CO-
6bITVA, YKa3aHHOro B nognyHkTe (2)(a), 3(a), 4(a),
5(a) unn 6(a) (COOTBETCTBEHHO)».

5(4) Nepep nyHKTOM 2 BHOCUTCA dpasa:

«3aKOH 0 OGaHKpPOTCTBE, 06eCneynTeNbHbIX Me-
pax u 1.4. (Wotnangua) 2007 r.».

5(5) Nepep nyHkTOM 3 BHOCUTCA dpa3a:

«[MpnmeHeHne 3akoHoB 1930 r.».

5(6) Mepep nyHKTOM 5 BHOCUTCA CNIOBO:

«TonkoBaHue».
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Interpretation

6 After section 19 insert-

“19.A. Interpretation

(1)The references to enactments in sections 4 to
7,9(7) and 14(4) and paragraph 3(2)(b), (4) and (5)
of Schedule 1 are to be treated as including refer-
ences to those enactments as amended, extended
or applied by another enactment, whenever passed
or made, unless the contrary intention appears.

(2) In this Act,“enactment” means an enactment
contained in, or in an instrument made under, any
of the following-

(@) an Act;

(b) an Act or Measure of the National Assembly
for Wales;

(c) an Act of the Scottish Parliament;

(d) Northern Ireland legislation.”

Enterprise Act 2016

30. Additional time limit for actions for dam-
ages for late payment of insurance claims

After section 5 of the Limitation Act 1980 in-
sert-

“5A Additional time limit for actions for damag-
es for late payment of insurance claims

(1) An action in respect of breach of the term
implied into a contract of insurance by section 13A
of the Insurance Act 2015 (late payment of claims)
may not be brought after the expiration of one year
from the date on which the insurer has paid all the
sums referred to in subsection (1) of that section.

(2) Any payment which extinguishes an insur-
er’s liability to pay a sum referred to in section 13A
of the Insurance Act 2015 is to be treated for the
purposes of this section as payment of that sum”
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TonkosaHue

6. Mocne ctatbu 19 BHOCKTCA dppasa:

«19.A. TonkoBaHue

(1) Yka3aHme Ha 3aKoHOoAaTeNbHble aKTbl B CTa-
TbAX 4-7, 9(7) n 14(4), a Takxke B nyHKTax 3(2)(b),
(4) n (5) NMpunoxeHna 1 LONMMXHbI CYNTATLCA BKIIIO-
YaKLWMMN YKa3aHMA Ha Takne 3aKoHOAaTeNbHble
aKTbl B pedakuum nx N3MeHeHnn, 4OMNOoSHEHNN,
pacwmpsawmx chepy Nx NPUMEHeEHUA, MU NPWY-
MEHAEMOW B CUJTy APYrX 3aKOHOZATeNbHbIX aK-
TOB, KOrga 6bl OHW HW GbINV NPUHATbI UV BBeae-
Hbl B eNCTBME, eC/IM NHOE HaMepeHre He criegyeT
N3 KOHTEKCTa.

(2) B HacTOAWEM 3aKOHe TepMMH «3aKoHOAa-
TeNbHbIN aKT» O3HAYaeT 3aKoHOAATeNbHbIN UK
WHOW NPaBOBOW aKT, KOTOPbIN COAEPXKUTCA B TEKCTE
WA N34aH Ha OCHOBAHWUW:

(a) 3aKkoHa;

(b) 3akoHa vnu noctaHoBneHWA HaumoHanbHoOro
CobpaHus Yanbca;

(c) 3akoHa MapnamenTa LWoTtnananu;

(d) 3akoHopaTtenbcTBa 0 CeBepHoM MipnaHanm.

3aKOH O NpeAnpuHUMaTEeNbCKON
pearenbHocTn 2016T.

30. lononHNTENbHbIN CPOK NCKOBOMN AaB-
HOCTM AnA Tpe6oBaHUI 0 B3bICKaHNN YObITKOB
BC/IeiCTBME NMPOCPOYKM B OMJiaTe CTPaxoBbixX
Tpe6oBaHumn

Mocne cTatbu 5 3akoHa 06 UCKOBOW ABHOCTU
1980 r. BBOATCA cnefytoLwme nosoxeHns:

«CtatbA 5A [JonONHUTENbHbBIN CPOK MCKOBOWN
[JaBHOCTU AnA B3bICKaHMA YObITKOB 3a MPOCPOUKY
B OMJiaTe CTPAxXOBbIX TPeboBaHMI

(1) Vick B OTHOLLEHUW HapYLLEHWA YCNOBWA, NOA-
pa3ymeBaeMOoro B JOroBope CTPaxoBaHUA B CUNy
ctatbn 13A (MpocpouKa B onnaTe CTPaxoBbIX Tpe-
60BaHWMI1) 3aKoHa O cTpaxoBaHuu 2015 1., He MoXeT
ObITb NPeLbABIIEH NOC/E UCTEYEHUSA OAHOIO roga
C JaTbl, B KOTOPYIO CTPAXOBLUMK YNAaTua BCe CYyM-
Mbl, YKa3aHHble B YacTu (1) ynoMaHyTOM CTaTbu.

(2) NMiobon nnaTex, KOTOPbIN NpeKpaLlaeT oT-
BETCTBEHHOCTb CTPaXOBLUMKa MO onjarte CyMMmbl,
yKa3aHHou B cTaTbe 13A 3aKoHa O cTpaxoBaHUU
2015 r.,, Ans yenen 3ToM CTaTbyW JOMKEH CUMTATLCA
naaTeXom Takon CyMMmbl».

Mepesod ebinosHUM B.b. Ko3nos
© B.b. Kossos



IV. BAPYBEXHOE MNMPABO

CratbA 1 aHIMIACKOro 3aKoHa 0 NOTPEeOUTENIbCKOM CTPaxoBaHUM
(packpbiTne nHbopmauun n 3aasneHna) 2012 .

Consumer Insurance
(Disclosure and Representations)
Act 2012

«1. Main definitions

In this Act -

“consumer insurance contract” means a con-
tract of insurance between -

(@) an individual who enters into the contract
wholly or mainly for purposes unrelated to the in-
dividual's trade, business or profession, and

(b) a person who carries on the business of in-
surance and who becomes a party to the contract
by way of that business (whether or not in accor-
dance with permission for the purposes of the Fi-
nancial Services and Markets Act 2000);

“consumer” means the individual who enters
into a consumer insurance contract, or proposes
to do so;

“insurer” means the person who is, or would
become, the other party to a consumer insurance
contract».

3aKOH O NOTPe6UTEeNbCKOM CTPaxoBaHNU
(packpbiTue HpopMaLMn N 3aABJIEHNA)
2012r.

«1. OCHOBHble onpepeneHus

B HacToALwem 3aKoHe:

TEPMUH «A0roBOP NOTPEe6UTENbCKOro CTpa-
XOBaHUA» 03HaYaEeT JOroOBOP CTPaxXOBaHWA Mexay:

(@) dn3nYecKm NMLOM, KOTOPOE 3aKJoyaeT
[OroBOP MOSIHOCTBIO MV B OCHOBHOM AN1A LieNen,
He NMeLLMX OTHOLLIEHME K TOProBie, NpeanpuHn-
MaTeNIbCKOM AeATeNbHOCTM UM Npodeccnmn 3Toro
dur3mnyeckoro nuua; n

(b) nuuom, KoTopoe 3aHUMaeTCs NpeanpPUHUMa-
TeNbCKOW AeATeNIbHOCTbIO B 06/1aCTW CTPAXOBaHUA
N KOTOPOE CTaHOBUTCA CTOPOHOWM AOrOBOpa B Xoae
OCyLLeCTBNEHNA 3TOWN NpeanpUHMMaTEeNbCKON ae-
ATENbHOCTN (HE3aBMCMMO OT TOrO, OCYyLLeCTBAAET
OHO ee B COOTBETCTBMU C pa3peLlueHnem, nony-
YyeHHbIM ANA Lenei 3akoHa o prHAHCOBbIX ycsyrax
1 pbiHKax 2000 r., unn Kak-To nHave);

TEPMVH «NOTPEO6UTENb» 03HaYaeT Gpr3nyeckoe
N0, KOTOPOE 3aK/oYaeT JOroBop NoTpebuTesNb-
CKOroO CTpaxoBaHUA Unn npegnaraeT [3aKNoUmnTb]
Takown [gorosop];

TEPMUH «CTPaxXOBLMK» O3HAYAET NNLO, KOTO-
poe ABnAeTcA unv morno 6bl cTaTb Jpyromn cTopo-
HOW fOroBopa NOTPEOUTENBCKOIO CTPAaXOBaHWA.

Mepesod ebinosHU B.b. Ko3nos
Translated by V.B. Kozlov

© B.b. Kossnos

© V.B. Kozlov
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V. OB30P HOBNUHOK JINTEPATYPbBI 10 MOPCKOMY TMTPABY

1. Ponanpg Xoncr, P. k. U3smeHeHusA 8 mop-
cKom ny61u4HOM npase: KOHMeKCcM, MexaHu3mbl
u npakmuka | Roland Holst, R. J. (2022). Change
in the law of the sea: context, mechanisms and
practice. Brill Nijhoff.

OkeaHbl cniy»aT ApKOW UnncTpaymen s3aun-
MOCBA3U MeXY MOCTOAHHO MEHAOLMMCA KOHTEK-
CcTOM 1 popMasibHbIM NPaBOBbIM PEryNNPOBaHNEM.
KoHeeHuna OOH no mopckomy npasy 1982 ropa,
NPoBO3rnalleHHasa Kak OfHO 13 BeIMYanimx go-
CTVIXKEHUI MeXAYHapPOAHOro NPaBOTBOPYECTBA,
CTaNKMBAETCA C KapAMHanbHO HOBbIMM 3anpoca-
MV COBPEMEHHOCTU. [lJaHHasA KHUra npeacTasis-
eT cobol aHann3 N CMHTE3 MEXAHM3MOB, KOTOpbIe
NMO3BONAKT 3TOMY «CTapOMy» MeKAYHapO4HOMY
cornaweHunio AencTBoBaTb B COBPEMEHHOM KOH-
TeKCTe, MPOJIBas HOBbIN CBET HE TONbKO Ha TO, Kak
MEHSAETCA MeXAYHapOAHOe NPaBo, HO 1 Ha TO, Kak
npeobpasyloTcsa caMy MCTOYHUKNA MPOUCXOOALLNX
N3MEHEHNI.

2.JIn, Ax. Mopckue epanuybl Kumas e lOxHo-
Kumatickom mope: ucmopu4veckue u me»xoyHa-
podHo-npasossbie nepcnekmussi | Li, J. (2022).
China’s maritime boundaries in the South China
Sea: historical and international law perspectives.
Routledge.

Cnopbl 0 MoOpcKnx rpaHunuax B KOxkHo-KuTtam-
CKOM MOpe CYLLECTBYIOT y>Ke HECKOIbKO BEKOB,
N nccnefoBaTein U3 MHOXKECTBA CTPAH aHanm3u-
pOoBanu CUTYaLMIO C CaMbIX Pa3HbIX TOUEK 3PEHNA.
OpnHaKo, HecMoTpA Ha cTaTyc Kntaa Kak ogHoro
3 OCHOBHbIX rOCYapCTB PernoHa, ero Touka 3pe-
HUA HepeaKo He noJsiyyana OCBELLEHUA B MEXAY-
HapogHow nuTepatype. [laHHasA KHWra BOCNosHAeT
3TOT Npoben. O6beanHAA HayuHble UCCNefoBaHMA
B 0611aCTV MCTOPUN 1 MEXKAYHAPOAHOrO MPaBa, 3Ta
KHMra rno3BosifieT Noj HOBbIM YIIOM B3MIAHYTb
Ha MOpCKWue TepputopranbHble crnopbl B KOxHO-Ku-
Tallckom Mope. B Hell He ToMbKO Noapo6bHO paccma-
TPUBAIOTCA NCTOPUYECKUE 1 IOPUANYECKUE AOBOADI
B MONb3Y TeX UM NHbIX rpaHny B KOXKHO-Kntanckom
MOpe B 3aBMCMMOCTW OT 3aMHTEPeCcoBaHHOM CTO-
poHbl, HO 1 npu nomowm UNCLOS passeunBatoTca

HeKoTopble 3abNyXAeHWA, CBA3AHHbIE C «IUHUEN
neBATU NyHKTUPOB» Knutaa. Kpome Toro, B gaHHOM
paboTe npeanaraetca yrnybneHHoe nccnegoBaHme
1 aHanm3 nocnegHux TeHaeHuuin B KOXxHo-Kntan-
CKOM Mope.

3. Kpacka, Iix., Negpos3o, P. Hogeliwwue mex-
HoJlo2uu u 80eHHO-MopckKoe npaso | Kraska, J.,
Pedrozo, R. (2022). Disruptive technology and the
law of naval warfare. Oxford University Press.

Mopckne KOHPNUKTbI TpaHCchOpMMpOBaNuCh
noA BANAHMEM HOBENLUMX TEXHONOMMI, YTO NPU-
BEJ10 K CO34aHVIO AVHAMWYHOM 1 pacnpeaeneHHon
ornepaTMBHOWN Cpefbl, KOTOpas BbIXOAUT 3a npe-
[eNibl OKeaHOB 1 OXBaTbiBaeT BOEHHble feCTBUA
Ha cylle, B BO3JyxXe, KOCMUYECKOM 1 Knbepnpo-
CTpaHCcTBe. B CBA3M C 3TMM BO3HMKAOT BONPOChHI
BblOOpa NpaBa, BK/oUYaa BOEHHO-MOPCKOE NpaBo
1 NPaBO BOOPY>KEHHbIX KOHGINKTOB, NPaBo Hell-
TpanuTeTa N peXxnmbl MUPHOIro BPEMEHH, Npu-
MEHMMble B MOPCKOM, BO34YLIHOM, KOCMUYECKOM
N KMbepnpoCTPaHCTBE. DTa KHUMa MO3BOJNIAET YNTa-
TeJo MOHATL Pa3nnYHbIe, HO B TO Xe BpeMs nepe-
ceKarlmecsa NpaBoBble KOHCTPYKLNN, CBA3aHHble
C BOEHHO-MOPCKUM MPaBOM, a TakXKe COepPKNT
nccnefoBaHMe CMEXHbIX KOHLENLMiA BOEHHO-MOP-
CKOW fep»aBbl 1 BOEHHO-MOPCKNX TEXHOMOTUIA.

4. Tamapga, A., Koy, K. (Pepn.). UMmnnemenma-
yusa KonveeHyuu OOH no mopckomy npasy: 20-
cydapcmeeHHasa npakmuka Kumas u finoxuu |
Tamada, D., Zou, K. (Eds.). (2021). Implemen-
tation of the United Nations Convention on the
Law of the Sea: state practice of China and Japan.
Springer.

B 3TOW KHMre aHanM3npyeTca UMnaeMeHTaumus
UNCLOS B cBeTe rocygapcTBeHHON NpakTukm Kutas
1 AnoHUn. OCOBEHHOCTBIO KHUTUN ABASETCA CTPYK-
TYPUPOBaHNE CPaBHUTENIbHOIO aHaNn3a NPaKTUKK
Kutas n AnoHMM No HeCKonbKUM YacTam. OHW BKIO-
yaloT B cebs NCTopUYECKMe acneKTbl (YacTb |), umnne-
MeHTaumio UNCLOS (vacTb Il), HaBuraymio (Yactb llI),
CpeAnHHO-OKeaHn4yeckme apxunenaru (Yactb V),
MOPCKYI0 cpefy (4acTb V) n yperynupoBaHume cno-
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poB (4acTb VI). Takol nogxod No3BOASAET NPOACHUTb
pa3finyHble acneKTbl UCTOPUK, CTIOXKHOCTH, Npobne-
Mbl 1 NPOTMBOPEUMSA, BO3HMKaloLLMe B Xo4e nmrie-
meHTauumm UNCLOS aBymsa cTtpaHamu. Kpome Toro,
aBTopbl N3 Kntaa u AnoHnmn eMoHCTPUpYIOT pas-
nnYHble ToukmM 3penHna Ha UNCLOS, uto cengetenb-
CTBYeT O HEOOXOAMMOCTY AanbHeNLEeNR QNCKYCCUN
1 COTPYAHUYECTBA MeXAY YUYEeHbIMU ABYX CTPaH.

5. Jlaranbep, K. OmesemcmeeHHOCM®b 3a
mpaHcepaHu4Hoe 3azpsA3HeHuUe oKpyarouel
cpeOdbl Ha cmoblke MmeX0yHapoOH020 ny61U4YHO20
u yacmHoezo npasea | Laganiére, G. (2022). Lia-
bility for transboundary pollution at the inter-
section of public and private international law.
Hart Publishing.

OTa KHMra NocBALeHa TOMY, Kak B MeXAyHa-
POAHOM Ny6ANYHOM M YaCTHOM MpaBe peLLarTca
BOMPOCHI rPa)KAaHCKOM OTBETCTBEHHOCTH 3a TPaHC-
rpaHMyHOe 3arpsa3HeHre OKpyXKallLleln cpefbl.
B mexgyHapoaHoMm ny6nnyHOM npase fOroBOpbI
O rpa)kAaHCKoW OTBETCTBEHHOCTM obecneumBatoT
MMMAEeMEHTALMI0 MUHVIMAJIbHbIX NPOLeCcCyanbHbIX
CTaHAAPTOB ANA HALWOHANIbHOIO AeNIMKTHOrO npa-
Ba. DTOT NOAXOA NMOAPa3yMeBaeT OMNopy Ha MeXKAy-
HapoZHOe YacTHOe NpaBo C Uenblo obecneyeHns
rpakaaHCKoro npowecca no gefam NpoTyB «TPaHC-
rPaHUYHbIX» 3arpasHuTenen. Tem He MeHee 3Ta
CBA3b OCTAeTCA ManonsyvyeHHon. BocnonHAa pax-
HbIi Npo6en, 3Ta paboTa COAePKNUT KOHCTPYKTMB-
HbIV fUanor Mexay AByMsA yKa3aHHbIMY 06/1acTAMM
1 NO3BONAET MOHATb, KakK HaLMOHaNIbHOE MeXyHa-
pofHOe YacTHOe NPaBO MOXKET OTPaXKaTb MPUHLU-
nbl, pa3paboTaHHble B MeXAYHapPOAHOM SKONOr -
yeckoM npase. KHrra HaunHaeTcA C paccMOTpeHs
rpa)aaHCKoW OTBETCTBEHHOCTY B MEXAYHapPOAHOM
JKOJOrmyeckoM npase. 3aTtem B Hel onpeaenatTca
npeanoyTUTeNbHbIE NPaBuia OTHOCUTENIbHO Fpa-
[LaHCKOWM NoAcyAHOCTW, MHOCTPaHHbIX CyAebHbIX
pelueHni 1 NpaBa, NPUMEHUMOTO B CJlyYae 3KOmo-
rmuyeckoro yuepba. B kauecTse npmmepa ncnonb-
3yeTca MexJyHapoAHoe YacTHoe npaBo KaHagpbl,
KOTOpOe NOoAKPenAeTCA TakKe MHOrOYNCIEHHbIMM
CCblIKaMK Ha eBpOreickoe Npaso.

6. HukcoH, A. B., fJennu, M. Ox., ®apa-
an, C.E., NMoprep, P. . n BanimaH, . b. lpaeo-
8oe pe2y/niupoeaHue MOpCKUX U npubpexHbix
paiioHos: Kelicol u mamepuansi (3-e nspa.) | Nix-
on, D. W,, Daly, M. J., Farady, S. E., Porter, R. D.,
& Wyman, J. B. (2022). Marine and coastal law:
cases and materials (3" ed.). Praeger.
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3TO 3HauMTeNIbHO OOHOBIIEHHOE TPETbE U3Ja-
HUe Knaccnyeckoro cbopHMKa no npaBoBOMYy pe-
rynMpoBaHMo MOPCKMX U NPUOPEXHbIX PpalioHOB
npefocTaBaeT yMTaTeNAmM aBTOPUTETHOE, NMONTHOe
M aKTyanbHOEe PYKOBOACTBO MO BaXKHENLINM 3aKO-
HaM, MOA3aKOHHbIM aKTaM Y MPaBONPUMEHUTESb-
HbIM peLLeHMAM, 3aTparnsaloLwmmM perynnpoBaHmne
OBLWMPHBIX MOPCKNX 1 MPUBpexHbIX pecypcos Co-
enHeHHbIX LLiTaToB. B gaHHOI paboTe cogepunT-
cA dyHAAMeHTanbHbI 0630 3HAKOBbLIX PELLEHN
1 HOPMaTVBHbIX NPean1caHniA B MpaBOBOM perynu-
POBaHMM MOPCKUX 1 NpUbpexHbIx parioHos CLUA.
Ocob6blll aKLEHT cAenaH Ha 3MEHEeHNA B HOpMa-
TUBHO-NMPABOBOI 6a3e 1 PUANYECKME KONNTN3NN,
CBA3aHHble C U3MEHEeHWEeM KJnmaTa, YyCTONYnBo-
CTbi0/3aLLMTON NPUBPEXKHBIX 30H Y MOBbILIEHNEM
YPOBHA MOpA.

7. Mapaucr, ®.J1., Tannuran-mn., T. K., Cazep-
neHp, A. A. n Koto6en, C. b. Mopckoe yacmuoe
npaeo (cepua American Casebook) (4-e n3p.) |
Maraist, F. L., Galligan, T. C. Jr., Sutherland, D. A.,
& Kuebel, S. B. (2022). Maritime law (American
Casebook Series) (4" ed.). West Academic Pub-
lishing.

YeTBepTOoE nsgaHve 3Toro yuyebHvKa ans opu-
ANYEeCKUX LWKOJI, Kak U nepsble TPy, MOCBALEHO
COBPEMEHHbIM BOMPOCaM NPaKTUKN agMupanTei-
cKoro npasa. B nogobpaHHbIX Kelcax 1 MaTepuranax
06CcyKAaaTca TekyLmne Npobsiembl, C KOTOPbIMM
CTaNKMBaeTCA PUCT B 061aCTV MOPCKOrO YaCcTHOMO
npa.a, B JOMOJIHEHVE K UCTOPUYECKUM OCHOBaM
1 3BONIOLMN 3TKX Npobnem. YeTBepToe nsgaHne
BKJTIOYAET B Ce0s1 HOBbIE 11 3HAKOBbIE KEWNCbI, B TOM
yrcne No MOPCKMUM KOHTPaKTaM, CTaTyCy MOPAKOB
1 WTpadHbIM yObITKAM.

8. OctxareH, A. OKkeaHu4YecKkasa zeononumu-
Ka: MopcKue pecypcbl, Cnopbl 0 MOPCKUX 2paHU-
yax u mopckoe ny6nu4Hoe npaeo | @sthagen, A.
(2022). Ocean geopolitics: marine resources,
maritime boundary disputes and the law of the
sea. Edward Elgar Publishing.

Bbinyckaemas B anoxy 6ypHoW okeaHUYeCcKom
reonofINTVKN, Korga sKonornyeckrne npobnemel
1 [o6blua NoNe3HbIX PecypCcoB YyCUINBAIOT UHTe-
pec K BOMpPOCY 0 NPUHAANEXHOCTN TeX U MHbIX
MOPCKUX TEPPUTOPUIA, 3TA aKTyanbHaa paboTa no-
CBAALLEHa MeXXOYHapOLHOW NOINTHKE pasrpaHuye-
HMA rocyfapcTBamm COGCTBEHHOCTY U MHbIX NPaB
B OKeaHe. AHan13npysa, noyemy OfHU rocyfapcTaa
MMWPHO pa3peLlatoT CBOU Cropbl O MOPCKMX rpa-



HMLAX, a ApYrue BCTYNaT B KOHGNVKTbI, AHApeac
OcTxareH ncnonb3yeT MHHOBALMOHHbBIN NoAxos,
coyeTawoWM MeXAyHapoaHoe NpaBo 1 TEOPUIO
MeXKOYHapOAHbIX OTHOWeHW. B KHure paccma-
TPMBAKTCA YeTbIpe CTPaHbl U UX MOPCKKME CMOpbI:
ABcTtpanus, KaHaga, Konymbua n Hopserus.

9. OsHunenc, C. OmeemcmeeHHOCMb U NOOYU-
HeHHOCMb 8 MOPCKOM npaee: KpuMuHanusayus
delicmeuli kanumaHa cyoHa | Daniels, S. (2022).
Responsibility and accountability in maritime law:
criminalisation of the ship’s master. Informa Law
from Routledge.

KpuMmrHanuzauus aencTeunii MOpsKoB Habnoaa-
eTcA Kak Bce bonee pacnpocTpaHatoLeecs ABNeHme
y»ke 6onblle copoKa fieT 1 npeacrasnaet cobon
BCe 6OJbLUYIO CTEMEHb OTBETCTBEHHOCTU KanuTa-
Ha CyfiHa, HECMOTPA Ha TO, YTO ero 06A3aHHOCTU
B 3HAUMTENbHOW CTENEHN OCTAOTCA HEM3MEHHbIMM
Ha NPOTAXEHUN MHOTUX NET CyLLEeCTBOBAHNA MOpP-
CKoro npasa. B cBA3n ¢ o6LecTBEHHbIM 3aNPOCOM
Ha YCTaHOBNEHME N1La, BUHOBHOIO B 3KONOrnye-
CKMX 1 YenioBevecKmnx notepax, HabnogaeTca no-
CTOAHHbI MNOTOK CyAeOHbIX fef, KoTopble ciyaT
NnoATBePXKAEHUEM pacTyLlell KpYMUHanu3aumm,
HO He NpeAsiaraloT HKAKUX PeLIEHNI 418 3aLUTbl
HeBMHOBHbIX. CTPYKTypa MOPCKO OTpac/n, B KO-
TOpPOW paboTaloT KanuTaHbl CYQOB, CYLeCTBEHHO
N3MEeHUNacb, 0 YeM CBUAETENBCTBYET CJIOXKHASA
3BONOLMA BNAAEHUA N MEHeKMEHTa TOProBoro
dnota, pe3ynbTaTomM KOTOPOW CTAaHOBUTCA CHUMKe-
HMe BNVAHNA KanuTaHa Ha ynpaBneHune CyLHOM.

10. Kangu, M., ®eppanguc, E. M. (Pea.). Pum-
cKoe npaeo u mopckas mopezoensa | Candy, P.,
Ferrandiz, E. M. (Eds.). (2022). Roman law and
maritime commerce. Edinburgh University Press.

JT1a KHUra, 06beanHALWAA TPYAb CNELMannCToB
Mo APEBHEN NCTOPUM, apPXEONOTN 1 PUMCKOMY Mpa-
BY, MO3BOJIAET NO-HOBOMY B3rMIAHYTb Ha TOPrOBIIIO
Ha AanbHMe PaccToAHMA B puMckoM mupe. Mocnep-
HMe apxeosiornyeckre PackomnKky nokasanu, Yto
Mopckas Toprosna no scemy CpefnmseMHOMOpPbIo
3HaUMTENbHO aKTVBU3MPOBANach B TO Xe Camoe Bpe-
Mf, KOrja pYMCKOe rocyAapcTBO YKPEnnAno CBOio
BNIaCTb B 3aMOPCKUX rocyAapcTBax. B gaHHOM KHure
MccnenyloTCA acneKkTbl STOro Pa3BUTUA U €ro CBA3b
C 3MEHEHMVAMU B NPaBOBOM U MHCTUTYLMOHASb-
HOM annapaTe, Ha KOTOpbI onvpanacb MOpcKas
ToprosnA. B Hel aHann3npytoTca coumanbHo-Mpa-
BOBbl€ PaMKW, B KOTOPbIX BeslaCb MOPCKasA TOPro.-
NA, N TeM CaMbIM NpeanaraeTc HoBasA OLEeHKa Tow

V. 0B30P HOBUHOK JIMTEPATYPbI N0 MOPCKOMY MNMPABY

ponu, KOTOPYIO Urpanu NPaBoBble N coUnarnbHble
WHCTUTYTbl B SKOHOMUKE PUMCKOro mmpa. B coot-
BETCTBYIOLMX MflaBax pacCMaTpMBaOTCA: PUMCKas
MOpPCKas TOProBsis, BINAHNE KOMMePUYECKMX CO00-
paKeHW Ha NPUHATME HaBUMAUWNOHHbIX PeLLEeHNA,
OTBET PUMCKOrO MNpaBa Ha Yyrpo3bl MOPCKOro nu-
paTcTBa, BefieHne MOPCKOWM TOproenn B [lpeBHem
Prvme ¢ coumanbHO-NPaBOBOM TOUKU 3PEHNA, POSib
NNCbMEHHOWN JOKYMeHTaLMK1 B NpoLeccax no TpaHc-
NOPTUPOBKE, MOPCKME GMHAHCDI, a TaKXKe To npes-
cTaBneHne o6 acnekTax pUMCKOro YaCcTHOro Npasa,
KOTOPOEe MOKHO MOJYyUYnTb C MOMOLLbIO opranye-
CKOro aHann3a f,OroBoOpoB MOPCKOM NePEeBO3KN.

11. Comep, b., TerTreH60pH, 3. (Pea.). kcnny-
amayus cyoos: Hoeble pucku, o6s3amenbcmaa
U mexHonoauu 8 MOpcKkom cekmope | Soyer, B.,
Tettenborn, A. (Eds.). (2021). Ship operations:
new risks, liabilities and technologies in the mar-
itime sector. Informa Law from Routledge.

Ta KHMra O4HMM KOMMAKTHbIM TOMOM OXBaTbl-
BaeT BCe OCHOBHbIE BOMPOCbI, CBA3aHHbIE C SKCMTY-
aTayuen cynos. TwatenbHO CKOOPAUHNPOBAHHbIE
Ana obecneyeHuUs WNPOTbI OXBaTa, akTyaNlbHOCTU
N OTCYTCTBUA Qy6NMPOBAHNA, OHU paccMaTpuBa-
l0TCA aBTOpaMu — BeayLmMu npodeccnoHanamm
B CBOel 06nacTu — 1 NpefcTaBfieHbl B akTyanbHOM
1 NoHATHOW popme. YacTb 1 cogepXnT NoapPoOHbIN
KPUTUYECKII aHANN3 COBPEMEHHbIX BOMPOCOB, Ka-
CaIOLLMXCA HOBbIX PEXKUMOB OTBETCTBEHHOCTU U CO-
OTBETCTBYIOLWMX TPeHAO0B. B uactn 2 nposoaunTca
aHas3 Toro, Kak CTOPOHbI, B YaCTHOCTY OnepaTopbl
CYAOB, MbITAIOTCA CErOAHA Ha NpakTUKe pacrnpe-
JAennTb CBOW PUCKHN, CBA3aHHble C SKCMyaTaumen
cypoB. B yactu 3 npoBoauTcA oueHKa NpaBoBOro
MONOXeHNA TeX, KTO BOBJIEYEH CKOpee B onepawmm
BHYTPY KOMMaHUN.

12. Yepuunnno, P., Jloy, B. n Cangep, A. Mop-
cKoe nyb6nuy4Hoe npaeo (4-e uspa.) | Churchill, R.,
Lowe, V., & Sander, A. (2022). The law of the sea
(4* ed.). Manchester University Press.

OTa KHWra cogepXuT NoapobHbIN aHanm3 Kok-
BeHUmn OOH no mopckomy npasy 1982 roga 1 MHO-
rMxX ApYyrmx HOPMaTUBHbBIX aKTOB, PEryINPYIOLLNX
LeATeNnbHOCTb YenioBeka Ha Mope, a TakXKe B NoJ-
HOW Mepe YUMTbIBaeT MHOTOYMCIIEHHbIE peLleHNA
MeXYHAaPOAHbIX CYlOB 1 TPMOYHaNoB NocnegHNX
net. B Hen TakXe paccmaTpuBalOTCA UCTOpUYECKme
npeanocbINKN BO3HUKHOBEHWA NpaBa 1 ero 6onee
LUNPOKNI NOANTUYECKNIA, SKOHOMNYECKUI 1 KO-
NOrMyecKkuin KOHTEKCT. HoBoe usgaHne copepxut
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3HAUMTENBHO PACLLUMPEHHOE ONUCAHNE COBPEMEH-
HbIX YrpO3, KOTOPbIM NOABEPraeTcA MOPCKasa cpeaa
B pe3ynbTaTe AeATeNIbHOCTY YeNioBeKa, TakMX Kak
yTpaTa MopcKoro 6ropa3Hoobpasus, nocnencTena
N3MEHEHVA KNMATa /1 OKEAHOB, a TaKXKe OrpoMm-
HOe KONMYeCTBO MacTHKa, 3arpA3HAIOLLEro Mope.

13. AceHcmo-dppepa, A., Hopgksucr, M. X.
(Pen.). Koneenyus OOH no mopckomy npasy, pe-
xum Yacmu Xl u Mex0yHapoOHbIli op2aH no Mop-
cKomy OHy: nymewiecmeue 0/1uHoli 8 25 nem |
Ascencio-Herrera, A., Nordquist, M. H. (Eds.).
(2022). The United Nations Convention on the
Law of the Sea, part XI regime and the Interna-
tional Seabed Authority: a twenty-five year jour-
ney. Brill Nijhoff.

B sTOM KHMre ncnonb3yeTca YHUKanbHbIA MeX-
AVNCUUNIVIHAPHBIVA NOAXOA C aKLeHTOM Ha npaBo-
Bble, HayUHble Y SKOHOMUYECKNEe NepCcrneKkTmBbl
KoHeeHuun OOH no mopckomy npasy 1 Cornatue-
HKA 06 ocywecTteneHmmn Yactn XI KoHseHuun. Lien-
TpanbHOe MecTo B paboTe 3aHMMaeT MOBbILEHWE
0CBeJOMNIEHHOCTH O BaxHoW ponu MexayHapoa-
HOro opraHa o MOPCKOMY [IHY U O ero JOCTUMKEHN-
AX B paboTe Mo co3aaHunto pexrMa rinyboKkoBogHOM
pa3paboTKM MOPCKOro AHa B TeUYeHMe NoCefHUX
25 net. bnarogapa 6oraTomy 1 LWMPOKOMY Chek-
TPy MaTepunanoB YnTaTeNnv CMOryT NoslyuYnTb HOBOE
npeacTaBfieHne o nnaHoMepHow pabote OpraHa,
a TakXe 0 HOPMaTMBHO-NMPABOBbIX OCHOBAX €ro
LeATeNbHOCTN.
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14. KneiniH, H. (Pep.). HekoHeeHUuoHa/bHOe
npasomeop4ecmaeo 8 MOPCKOM ny6nuyHom npa-
ee | Klein, N. (Ed.). (2022). Unconventional law-
making in the law of the sea. Oxford University
Press.

B 37Ol KHUre uccnepytoTcs Cnocobbl, C MOMO-
b0 KOTOPbIX CYyObeKTbI, AENCTBYIOLNE HA MEX-
LyHapOJHOM YPOBHe, pa3pabaTtbiBatoT CTaHZAPTHI
rnoBefeHVa AnA PerynnMpoBaHna PasnyHbIX BULOB
MOPCKOW AeSATeNbHOCTY, MOMVMO TPAAULMIOHHOTO
npaBoTBOpYeCTBa. Kpome KOHBEHL I 1 OObIYHOTO
MeXAYHapO4HOro NpaBa, CyLecTByeT MHOXECTBO
MEXAYHAPOLHbIX COrNALIeHUN, KOTopble BAUAIOT
Ha NoOBefEeHMEe Ha MeXAYHAapPOAHOW apeHe. To
«MArkoe» nnm «HedopmMasnbHOe» NPaBo CErogHA
aKTVBHO MCMONb3yeTca B ynpasneHu Muposbim
OKeaHOM, a 3HaUUT, MPULLIO BPEMS PacCMOTPETb
€ro 3HauyeHve Ana MOPCKOro nNy6anyHoro npaea.
HedopmanbHoe nNpaBOTBOPUYECTBO aHANN3NpPYET-
CA BO B3aIMOCBA3MN C BONPOCAMN OKEAHNYECKNX
pecypcoB, 6e30nacHOCTN Ha MOpe, CYAOXOACTBA
M HaBUrauum, a TakKe MopcKom cpefbl. B kakgom
cJlyyae MMeloT MecTo pasfiyHble CyObeKTbl, Npo-
Lieccbl U pesysbTaThl, GopMupytoLiie HOPMATUBHOE
perynupoBaHue okeaHoB. B KHure nccnegyetcs,
YTO HETPAANLIMIOHHOE NPaBOTBOPYECTBO O3HaYaeT
B KOHTEKCTe NnpaBui 06 NCTOYHKKaX, popMMpPoBa-
HUW 1 TONIKOBAHUW MeXAyHapodHoro npasa. M3-
YUYeHVI0 NoABepraoTcs MacTabbl HepopMasbHOro
NnpaBOTBOPYECTBA B MOPCKOM My6INYHOM NpPaBe;
OLeHMBAETCA POSb 3TOro peHoMeHa. =

0630p nodzomosieH leaHom Kob4yeHKo



V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

1. Roland Holst, R. J. (2022). Change in the
law of the sea: context, mechanisms and practice.
Brill Nijhoff.

The oceans provide a vivid illustration of the
relationship between an ever-changing context
and a formalistic legal framework. The 1982 UN
Convention on the Law of the Sea, hailed as one
of the greatest achievements of international
law-making, is confronted with dramatically dif-
ferent present-day exigencies. Change in the Law
of the Sea provides an analysis and synthesis of the
mechanisms that allow this “old” treaty to respond
to its contemporary context, shining new light not
only on how change occurs in international law, but
also on how the sources of demand for change are
themselves changing.

2.Li, J.(2022). China’s maritime boundaries in
the South China Sea: historical and international
law perspectives. Routledge.

Maritime boundary disputes in the South Chi-
na have existed for centuries, and researchers from
a variety of countries have analysed the situation
from a great many points of view. Yet, and despite
its status as one of the major countries in the region,
Chinese perspectives have often been absent from
the international literature. This book redresses that
balance. Bringing together scholarship from histo-
ry and international law, this book provides a lens
through which maritime territorial disputes in the
South China Sea can be interrogated. Not only does
it detail the historical and jurisprudential evidence
that support maritime boundaries in the South Chi-
na Sea for different stakeholders, but it also clarifies
some misconceptions related to China’s nine-dash
lines by referring to the UNCLOS. Moreover, the book
offers in-depth discussion and observation on the
most recent developments in the South China Sea.

3. Kraska, J., Pedrozo, R. (2022). Disruptive
technology and the law of naval warfare. Oxford
University Press.

Conflict at sea has been transformed by disrup-
tive technologies, creating a dynamic and distribut-

ed operational environment that extends from the
oceans to encompass warfare on land, in the air,
outer space, and cyberspace. This raises choice of
law decisions that include the law of naval warfare
and the law of armed conflict, neutrality law, and
the peacetime regimes that apply to the oceans,
airspace, outer space, and cyberspace. This book
gives readers an understanding of the discrete but
overlapping legal frameworks connected to the law
of naval warfare and explores related concepts of
seapower and naval technology.

4. Tamada, D., Zou, K. (Eds.). (2021). Imple-
mentation of the United Nations Convention on
the Law of the Sea: state practice of China and
Japan. Springer.

This book analyses the implementation of the
UNCLOS in the light of state practices of China and
Japan. The special character of the book can be
found in its structure of comparative analysis of
the practices of China and Japan in each part. The
focus is on historical aspects (Part I), implementa-
tion of the UNCLOS (Part Il), navigation (Part Ill),
mid-ocean archipelagos (Part IV), the marine envi-
ronment (Part V), and dispute settlement (Part VI).
By taking this approach, the book elucidates a va-
riety of aspects of history, difficulties, problems,
and controversies arising from the implementation
of the UNCLOS by the two nations. Furthermore,
contributors from China and Japan tend to show
different perspectives on the UNCLOS, which, by
clarifying the need for further debate, are expected
to contribute to the continuing cooperation be-
tween the academics of the two states.

5. Laganieére, G. (2022). Liability for trans-
boundary pollution at the intersection of public
and private international law. Hart Publishing.

This book focuses on how public and private
international law address civil liability for trans-
boundary pollution. In public international law,
civil liability treaties promote the implementation
of minimum procedural standards in domestic tort
law. This approach implicitly relies on private in-
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ternational law to facilitate civil litigation against
transboundary polluters. Yet this connection re-
mains poorly understood. Filling the gap, this book
engages in a meaningful dialogue between the
two areas and explores how domestic private in-
ternational law can reflect the policies developed
in international environmental law. It begins with
an investigation of civil liability in international en-
vironmental law. It then identifies preferable rules
of civil jurisdiction, foreign judgments and choice
of law for environmental damage, using Canadian
private international law as a case study and mak-
ing extensive references to European law.

6. Nixon, D. W., Daly, M. J., Farady, S. E., Por-
ter, R. D., & Wyman, J. B. (2022). Marine and
coastal law: cases and materials (3" ed.). Praeger.

This extensively updated third edition of the
classic casebook Marine and Coastal Law provides
readers with an authoritative, comprehensive, and
up-to-date guide to landmark laws, regulations,
and legal decisions governing the United States’
vast marine and coastal resources. It provides an
essential overview of landmark legal decisions and
statutory provisions in U.S. marine and coastal law,
with a particular emphasis on regulatory changes
and legal conflicts involving climate change, coastal
resilience/protection, and sea level rise.

7. Maraist, F. L., Galligan, T. C. Jr., Suther-
land, D. A., & Kuebel, S. B. (2022). Maritime law
(American Casebook Series) (4*" ed.). West Aca-
demic Publishing.

The fourth edition of this law school casebook,
like the first three, focuses on modern admiralty
practice. The selected cases and materials discuss
current issues faced by a maritime lawyer, in addi-
tion to the historical bases and evolution of those
issues. This fourth edition includes new and signif-
icant cases, including maritime contracts, seaman
status, and punitive damages.

8. @sthagen, A. (2022). Ocean geopolitics:
marine resources, maritime boundary disputes
and the law of the sea. Edward Elgar Publishing.

In an era of turbulent ocean geopolitics, where
environmental concerns and resource extraction
are increasing interest in who owns what at sea,
this timely book examines the international pol-
itics involved in how states delineate ownership
and rights in the ocean. Analysing why some states
settle their maritime boundary disputes and why
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others erupt into conflict, Andreas @sthagen uses
the innovative approach of combining internation-
al law and international relations theory to examine
four countries and their maritime disputes: Austra-
lia, Canada, Colombia and Norway.

9. Daniels, S. (2022). Responsibility and ac-
countability in maritime law: criminalisation of
the ship’s master. Informa Law from Routledge.

The criminalisation of seafarers has been ob-
served as a growing phenomenon for more than
forty years, presenting a picture of increasing liabil-
ity upon the Master even though their responsibil-
ities remain essentially unchanged in generations
of maritime law. Because of the demand by society
to find someone to blame for environmental and
human loss, there is a constant flow of cases, which
serve to confirm the phenomenon but offer no
solutions to defend the innocent. The structure of
the maritime environment in which they work has
changed dramatically, as evidenced by the complex
evolution of fleet ownership and management,
leaving the Master with diminished management
influence.

10. Candy, P, Ferrandiz, E. M. (Eds.). (2022).
Roman law and maritime commerce. Edinburgh
University Press.

Bringing together specialists in ancient history,
archaeology and Roman law, this book provides
new perspectives on long-distance trade in the
Roman world. Recent archaeological work has
shown that maritime trade across the Mediterra-
nean intensified greatly at the same time as the
Roman state was extending its power overseas.
This book explores aspects of this development
and its relationship with changes in the legal and
institutional apparatus that supported maritime
commerce. It analyses the socio-legal framework
within which maritime trade was conducted, and
in doing so presents a new understanding of the
role played by legal and social institutions in the
economy of the Roman world. Chapters cover: Ro-
man maritime trade, the influence of commercial
considerations on navigational decision making,
Roman legal responses to the threat of piracy, the
conduct of Roman maritime trade from a socio-le-
gal perspective, the role of written documentation
in the transport process, maritime finance and the
insights provided by the juristic interpretation of
contracts of carriage-by-sea into aspects of Roman
private law.



11. Soyer, B., Tettenborn, A. (Eds.). (2021).
Ship operations: new risks, liabilities and technol-
ogies in the maritime sector. Informa Law from
Routledge.

This book covers in one handy volume all the
major topics associated with ship operations. Care-
fully co-ordinated to ensure breadth, relevance and
lack of overlap, the topics covered are addressed
by authors are the very top of their profession,
whether in legal practice or academia, and are
presented in a manner which is topical and clear.
Part | offers a detailed and critical analysis of issues
of contemporary importance concerning new lia-
bility regimes and developments. Part 2 discusses
how parties, in particular ship operators, attempt
in contemporary practice to allocate their risks con-
cerning ship operations. Part 3 evaluates the legal
position of those involved in more “back office”
operations.

12. Churchill, R., Lowe, V., & Sander, A. (2022).
The law of the sea (4" ed.). Manchester Univer-
sity Press.

The book provides a rigorous analysis of the
1982 UN Convention on the Law of the Sea and the
many other legal instruments that regulate human
activities at sea, as well as taking full account of the
numerous decisions of international courts and
tribunals in recent years. It also traces the historical
background to the law and its broader political,
economic and environmental context. The new
edition includes substantially expanded coverage
of contemporary threats faced by the marine envi-
ronment from human activities, such as the loss of
marine biodiversity, the effects of climate change
on the oceans and the vast amounts of plastic pol-
luting the sea.

13. Ascencio-Herrera, A., Nordquist, M. H.
(Eds.). (2022). The United Nations Convention

V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

on the Law of the Sea, part Xl regime and the In-
ternational Seabed Authority: a twenty-five year
journey. Brill Nijhoff.

This book adopts a unique multidisciplinary
approach by focusing on the legal, scientific, and
economic perspectives of the United Nations Con-
vention on the Law of the Sea and the Agreement
relating to the Implementation of Part XI of the
Convention. Central to its theme is raising aware-
ness of the important role of the International
Seabed Authority and how much it has achieved
over the last 25 years in creating a regime for deep
seabed mining. Through the rich and wide range
of contributions, readers will be able to draw inter-
esting new insight into the Authority’s evolutionary
work as well as its legal framework.

14.Klein, N. (Ed.). (2022). Unconventional law-
making in the law of the sea. Oxford University
Press.

This book explores the ways that actors oper-
ating at the international level develop standards
of behaviour to regulate varied maritime activities
beyond traditional lawmaking. Other than con-
ventions and customary international law, there is
a plethora of international agreements that influ-
ence international conduct. This “soft law” or “in-
formal law” is now prolific in ocean governance,
and so it is time to consider its significance for the
law of the sea. Informal lawmaking is examined
in relation to ocean resources, maritime security,
shipping and navigation, and the marine environ-
ment. In each instance, there are reflections on the
diverse actors, processes, and outputs shaping the
regulation of the oceans. The analyses in this book
further consider what this activity means within the
rules on the sources, formation, and interpretation
of international law. This book surveys the scope
of informal lawmaking in the law of the sea and
evaluates the significance of this activity. =

The Review was prepared by Ivan Kobchenko
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