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. OB30P CYAEBHOW MPAKTUKIWM POCCUHN

[lpeancnoBue
K 0630py cyaebHon NpakTMKu

JaHHbIN BbINYCK »KypHana «Mopckoe npaBo» ox- [ena B nepBON NHCTaHLUN
BATbIBAET KasleHZAPHbIV MEPUOZA C anpenis no NoHb
2021 r. Mbl npogonaem oTCNeXnBatb «<MOpCKme CornacHo baHKy pelueHnn apbuTpakHbIX Cy-
fena», pacCMOTPEHHble apbuTpaxkHbIMK cygamu poB (ras.arbitr.ru), 3a nccnegyemolii nepnog, Ha-
N BECTUN eXeKBapTasbHylo CTaTUCTUKY. Hanbonee cunTbliBaeTCA 54 pelleHns CyfoB NepBon NHCTaH-
3HauYMMble fenla 0603PEeBaOTCA U KOMMEHTUPYIOTCS umn ¢ ynomuHaHuem «KTM P®» n 239 - no 3a-
B XKypHane. npocy «Kogekc Toprosoro mopennasaHusa (PO /
AnennauunoHHbin | Kateropum gen
cyA
5-n AAC — 06 ncnonHeHnn BCeobLLErO YHUBEPCAbHOMO YapTepa (1);
— 06 OTBETCTBEHHOCTM 3a HapyLleHne 0bA3aTenbCTBa NO JOroBOPY Tam-
yapTepa (3);
— 06 OTBETCTBEHHOCTY 3a HapyLleHNe obA3aTeibCcTBa MO JoroBopy 6epboyT-
yaptepa (1);
— 006 OTBETCTBEHHOCTM 3a OTKa3 B MOCTAaHOBKe CyAHa K npuyany (1)
7-n AAC — 06 OTBETCTBEHHOCTM 3a HapyLleHne 0bA3aTenbCTBa NO JOrOBOPY TalM-
yaptepa (1)
9-n AAC — 006 OTBETCTBEHHOCTN 3a HapyLleHne obA3aTeNbCTBa MO NepeBaske rpysa (1);
— 006 OTBETCTBEHHOCT 3a HapyLleHne obA3aTenbCTBa NO JOroBOPY Tanm-
yapTepa (1)
13-n AAC — 06 OTBETCTBEHHOCTY 3a HapyLUeHne 06sa3aTenbCTBa NO JOrOBOPY MOPCKOTO
areHTMpoBaHuA (1);
— 06 OTBETCTBEHHOCTM 3a HapyLleHne obA3aTenbCTBa NO JOroBOpPY Talm-
yapTepa (2);
— 06 onnate ycnyr No BOCCTAaHOBIEHMIO OKPY»KatoLLel cpefbl B CBA3M
C pa3nueom byHKkepHoro Tonnmea (1)
14-n AAC — 0 BO3MeLLEeHMM PaCcXOf0B Ha cnacaTtenbHyto onepayuio (1);
— 06 OTBETCTBEHHOCT 3a HapyLleHne obA3aTenbCTBa NO JOroBOpY Talm-
yaptepa (1)
15-n AAC — 06 OTBETCTBEHHOCTH 3a HapyLleHne obA3aTenbCTBa No JoroBopy 6epboyT-
yaptepa (1);
— 0 BO3MeELLEHMM PAaCXOA0B Ha CTOAHKY cyaHa npwu norpyske (1)
21-n AAC — 0 B3MIMaHUM KaHanbHoro cobopa (1)
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Poccuinckon Oepepaunn)». M3 HUX K MOPCKOMY
npaBy MOXXHO OTHeCTU NuWb 42 cynebHbIX aKTa,
nofasnAtoLLee YNC0 KOTOPbIX — 3TO NpocTenne
NpoLecchbl O B3bICKAHUN 3aJ0/KEHHOCTU — dpax-
Ta, AeMepenxa 1 NPOoLUEeHTOB, — B KOTOPbIX CNOp
CBOAMNTCA K pa3peLleHnto BONpoca o nponycke
NCTLOM NCKOBOM AaBHOCTU. IHOrAa TakXe BCTpe-
YalTCA CNOPbl O CnacaHUK CyaoB U ApYyroro umy-
WecTBa, 06 yaep»aHum rpysa, Cnopbl € yyacTnem
CTpaxoBbix KOMMNaHu (cybporauns, B3blCKaHMe
CTPaxoBOro BO3MeLLEeHWsA), CMOPbl O BO3MELLEHNN
NPUUYNHEHHOTO OKpY»XKaloLLen cpefe Bpesa 1 egu-
HUYHble pa3brpaTeNnbCTBa MO APYrM BOMPOCAM.
Mo 3anpocy «KanuTaH MOPCKOro nopTa / cygHa»,
NOMUMO Y»Ke YKa3aHHbIX, B baHke pelweHuin ap-
GUTPaKHbIX CYAOB 3a UCCNIefyemMblil Nepuog Ha-
LWNOCh elle 18 «<MOPCKUX Aen»; Mo 3anpocy «Tanm-
yapTep» — 8; no 3anpocy «6epboyT-yapTep» — 0 HO-
BbIX Cyle6HbIX aKTOB; MO 3anpocy «/IOLMaHCKan
NPOBOAKa» — 2 MOPCKMX cnopa. o octanbHbIM 3a-
npocam (Hanpumep, <MOPCKOW 3a510r», KMOPCKOoe
NOCpPeAHNYECTBO») peneBaHTHbIX aKTOB, MOMUMO
y>Ke MOCUYMTaHHbIX, He HangeHo. Takum obpa3zom,
no AaHHbIM baHKa pelueHun apbuTparkHbix CygoB
3a anpesnb — noHb 2021 1., apbUTPaXKHbIMK CyAamu

NMepBOW MHCTaHLMK ObINIO paccMoTpeHo 70 cnopoB
no MOPCKOMY Mpasy.

Hena B anennayMoOHHON NHCTaHLNN

B nepvog c anpensa no mnioHb 2021 1. B anenna-
LMOHHOWM MHCTAHUMN BbINO paccMoTpeHo 82 pena,
B KOTOPbIX NPUCYTCTBOBaNa ccbiika Ha KTM PO.
M3 ykasaHHbIX gen nuwb 21 geno gencreutenb-
HO ABNANOCb KMOPCKUM». B OCTanbHbIX ciyyanx
KTM P® ynomumHanca nnbo B KauecTse npumepa 3a-
KOHa, YCTaHaB/MBALLEro 06a3aTeNbHbIN NpeTeH3u-
OHHBbI MOPSAAOK, MO0 B KAUECTBE NCTOUYHVIKA HOPM
npasa Npv PpacCMOTPEHNN AAMUHUCTPATUBHbIX Jer.
AOQMMHMCTPaTVBHbIE ieNa, B KOTOPbIX YTOMUHAETCA
KTM P®, B OCHOBHOM MOCBALLEHbI HE3aKOHHOMY
nepeceyeHmto rpPaHNnL, UM TaMOXEHHbIM HapyLue-
HUAM NPU feKnaprpoBaHN TOBapa Ha rpaHuLe.

Jena B KacCauMOHHOMN NMHCTAHLUMN
(cyabl okpyros)

B KaccaLMOHHOM MHCTaHLUMKY 3a Nepuog C anpens
no uioHb 2021 1. 6610 paccMOTPEHO 25 Aien ¢ yno-
MuHaHnem KTM PO. bonblunHcTBo gen — B [lanb-

KaccauvnoHHbIn cyp Kateropun gen

ApbutpaxkHbin cyq Bcero - 9 gen:

[anbHeBOCTOUHOrO
oKpyra

— 06 OTBETCTBEHHOCTN 3a HapyLeHne 0bA3aTenbCTBa NO JOroBOPY
Tanm-yaptepa (5);

— 06 OTBETCTBEHHOCTU 3a HapyLeHne 06A3aTenbCTBa NO JOrOBOPY
TPaHCMOPTHOW 3KCcneanymn (2);

— O BbIMNJiaTe CTPaxoBOro Bo3meLleHus (1);

— 0 HEOCHOBaTENbHOM OOOraLleHUN 3a CTOAHKY CyAHa

6e3 gorosopa (1)

ApbutpaxHbin cyq
CeBepo-3anagHoro
oKpyra

Bcero - 4 gena:

— 0 BO3MeLLeHUM NpuUYnHeHna Bpeaa B chepe mopckoro npaaa (1);
— O BO3MeLLEeHUV BpeMeHn NpoCcTon cyaHa (2);

— 06 OTBETCTBEHHOCTN 3a HeHaZnexallee NCNoIHeHe OoroBopa
6ykcnpoBku (1)

ApbutpaxkHbin cyq
CeBepo-KaBkasckoro
oKpyra

Bcero - 4 gena:

— 06 OTBETCTBEHHOCTU 3a HapyLeHne 06A3aTenbCTBa NO JOroBOpPY
OKasaHuA YCiyr no NorpyskKe, Bbirpy3ke 1 xpaHeHuio rpysa (1);

— 00 OTBETCTBEHHOCTU 3a HapyLleHne 06sA3aTenbCTBa No AOroBOpY
Tanm-yapTepa (2);

— 06 OTBETCTBEHHOCTU 3a HapyLeHne 0bA3aTenbCTBa NO JOroBOPY
BceobLlero yHnBepcanbHoro yaptepa (1)

Ap6uTpaxKHbIN cyq
LleHTpanbHoOro okpyra

Bcero - 1 peno:

— 06 OTBETCTBEHHOCTU 3a HEeHaaNeXxauwee NCnojiHeHne 06A3aTenbCcTBa

Nno nepeBO3Ke NacCakMpPoB Ha MOPCKOM NNHUK (1)




HeBocToUYHOM (11), CeBepo-KaBkasckom (6) un Ce-
Bepo-3anagHom (5) okpyrax. /3 ykasaHHbIx 25 gen
rpa4aHCKO-NPaBOBbIM OTHOLLEHMAM B <MOPCKOM»
cdepe nocaaweHo 18. OcTanbHble 7 fen — 0 Hanoro-
BbIX 1 aAMUHNCTPATUBHbIX HAPYLLEHUAX Kak CO CTO-
POHbI YAaCTHBIX NNL, TaK 1 CO CTOPOHbI rOCYAapCTBa,
Hanpvmep 06 ocnapriBaHUK pPe3ysbTaToB NPOBEPKU
OJ15 BblAauu NIULEH3UN.

DOeno B BCPO

Ewe oauH cnop, KOTopbili BCe e XoTenoch bbl
OTHECTU K «<MOPCKUMy, — aeno N2 A40-127542/2020.
B naHHOM cnyuyae KpuTepuem OTHeceHuA aena
K «<MOPCKNM» SIBAAETCA TO, UTO peyb naeT o6 oT-
MeHe peLleHna MopcKol apbuTpaKHON KOMUCCU
npv Toproeo-npombiweHHon nanate Poccninckon
Oepepaunm N2 1/2019. OyeBMAHO, UTO peLLeHmne
MAK npwu TIIM PO BbiHECEHO MO «MOPCKOMY CMO-
py», @ BONPOC ero 0TMEeHbl rOCyAapPCTBEHHbIM CYAOM
BECbMa MHTEpPECEH KakK C MPaKTUYECKOW TOUKN 3pe-
HWA, TaK 1 C TOYKU 3pEHA NPaBOBOro 060CHOBaHNA
€ro OTMeHbl.

OnpepeneHviem BC PO ot 15 uioHA 2021 T.
Ne 305-3C21-5826 B nepepnaye »*anobbl Ana pac-
CcMoTpeHuA B cyaebHom 3acepaHum CyagebHol Kon-
nervn no sKoHommnyeckum cnopam BC PO 6bisio
OTKa3aHo. Touka B criope 06 OTMeHe pelueHuns
MAK 6bina nocTtaBneHa. Becbma cnopHbie ¢ Tou-
K1 3peHunAa npasa nosuumm ApbutpaxHoro cyga
r. Mocksbl 1 ApbutpaxHoro cyaa MockoBckoro
OKpyra ycTtosanu.

I.0B30P CYLEBHOW NPAKTUKW POCCUU

Utor

Takum ob6pasom, 3a BTopoi kBapTtan 2021 r. ap-
6uTpaxkHble cyapbl paccmoTpenu 109 «MopcKux» aen:
70 6b1710 PACCMOTPEHO CyfaMM NEPBOV MHCTAHLMK,
21 - apbuTpaxkHbIMM anennAuMOHHbIMK CyaamMu
n 18 — KaccauMoHHbIMK Ccygamu oKpyros. [NpeBa-
NMpytoLLee KONMYECTBO AeN, Tak XKe Kak U B Npefbl-
ZylieM KBapTase, MoCBALEHO B3blCKaHUIO GppaxTa
N femepenka, a Tak»ke OTBETCTBEHHOCTU MO Talm-
yapTepy 1 CMeXHbIM JOroBOpaMm.

B HacToAwem Bbinycke aBTopamn O630pa
Cyne6HOM NPAKTUKN AaHbl KOMMEHTAPUNK K Cre-
AyloWnM genam, B pamkax KOTOPbIX OTMeYeHbl
Hanbosee NHTepecHble BONpOChl npaBa: N2 A40-
127542/2020, A73-7921/2020, A53-42452/2019,
A24-3915/2020.

0O630p gena N2 A40-127542/2020 (06 oTmeHe pe-
weHna MAK N21/2019) nogrotosneH Epoxoson M.A.,
K.lo.H, LL.M, poueHTom Kadenpbl rpaxkgaHCKoro
1 apbuTtpakHoro npouecca MoCKOBCKOW BbiCLLIEN
LUKOJIbl COLMANTbHbBIX 1 SKOHOMUYECKUX HaYK.

O630pbl gen N A73-7921/2020, A24-3915/2020
nogrotosun Mytpa K.E., K.1o.H., napTHep "NAVICUS.
LAW’, BuLe-npe3sungeHT Accoumanmnm MOpCKoro npa-
Ba "RUMLA", npenogasatesnib Kadeapbl rpaxaaHCKo-
ro npasa u npouecca HAY BLU3, CankT-MeTepbypr,
uneH LMAA.

0630p pena N2 A53-42452/2019 noaroToBeH
MartseeBbim A.B. n bypaenko 10.C.

Han Homepom Takxe pabotanu Kapumos b.P,
Kob6ueHko U.C., XapuTtoHoBa E.B. =



. REVIEW OF RUSSIAN CASE LAW

Foreword to the Review

This issue of the journal “Maritime Law"” 3/2021
covers the calendar period April-May-June of 2021.
We continue to track “maritime cases” considered by
commercial courts and keep quarterly statistics. The
most significant cases are reviewed and commented
on in the journal.

Cases which were heard in the courts
of first instance

According to the Archive of commercial courts
judgments (ras.arbitr.ru), for period under review,
there are 54 judgments of the first instance courts
with the mention of “MSC RF” and 238 - at the re-
quest of the “Merchant Shipping Code of the Rus-

sian Federation”. Only 42 judicial acts of these can be
attributed to the maritime law, the overwhelming
number of which are the simplest debt recovery
proceedings - freight, demurrage and interest, cases
in which dispute boils down to resolving the issue
of the claimant missing the prescriptive period.
Sometimes there are also disputes on the salvage
of vessels and other property, retention of cargo,
disputes with the participation of insurance compa-
nies (on subrogation, or recovery of insurance com-
pensation), compensation of damage caused to the
environment and single cases on the other issues.
On the request of the “captain of seaport / vessel’, in
addition to those already indicated, in the Archive of
commercial court judgments for the period under

Appellate court Categories of cases

of appeal (hereinafter -

The 5" Commercial court | — on fulfilment of the general charterparty (1);
- on liability for violation of obligation under the time charter agreement (3);

the CCA) - on liability for violation of the bareboat charter obligation (1);

- on liability for refusal to berth a vessel (1).
The 71" CCA - on liability for violation of obligation under the time charter agreement (1).
The 9" CCA - on liability for violation of the transshipment of cargo obligation (1);

- on liability for violation of obligation under the time charter agreement (1)

The 13" CCA

- on liability for violation of the maritime agency obligation (1);

- on liability for violation of obligation under the time charter agreement (2);
- on payment for environmental reinstatement services in connection

with the spill of bunker oil (1)

The 14" CCA

- on payment for environmental reinstatement services in connection
with the spill of bunker oil (1);
- on liability for violation of obligation under the time charter agreement (1)

The 15" CCA

- on liability for violation of the bareboat charter obligation (1);
- on compensation of costs for the vessel parking during loading (1)

The 21t CCA

- on the collection of canal dues (1)



https://ras.arbitr.ru/

review, there are 18 more “maritime cases’, on the
request “time charter’, there are 8 additional cases,
on the request “bareboat charter’, there is not any
unique judicial act, on the request “pilotage’, there
are 2 maritime disputes. For other queries (for exam-
ple, “maritime lien”, “maritime mediation”), relevant
acts, in addition to those already considered, were
not found. Therefore, according to the Archive of
commercial courts judgments for April-June of 2021,
the commercial courts of first instance considered
70 disputes under the maritime law.

Cases which were heard in the courts
of appeal

In the period from April to June 2021, 82 cases
were considered on the appellate instance, in which
there was a reference to the Merchant Shipping
Code of the Russian Federation. Only 21 of these
cases were maritime. In other cases, the Marchant
Shipping Code of the Russian Federation was men-
tioned either as an example of a law establishing
a mandatory complaint procedure, or as a source of
legal norms when considering administrative cases.
Administrative cases, in which the Merchant Ship-
ping Code of the Russian Federation is mentioned,
are mainly devoted to illegal border crossing or cus-
toms violation when declaring goods at the border.

I. REVIEW OF RUSSIAN CASE LAW

Cases which were heard in the cassation
instance (courts of circuits)

25 cases in which the Merchant Shipping Code
was mentioned were considered in the cassation
instance for the period April-June 2021. The majority
of cases were heard in the courts of the Far Eastern
(11), North Caucasus (6) and Northwestern (5) cir-
cuits. 18 cases out of those 25 are devoted to civil
law relations in this area. The remaining 7 cases deal
with tax and administrative violations both on the
part of individuals and on the part of the state — for
example, in regard to challenging the results of an
audit for issuing a license.

Case which was heard in the Supreme
court of the Russian Federation

It is desirable to attribute to the “maritime” cas-
es one more dispute - A40-127542/2020. In this
case, the criterion for qualifying the dispute as
“maritime” is that this case refers to the reversal
of the award of the Maritime Arbitration Commis-
sion at the Chamber of Commerce and Industry
of the Russian Federation No. 1/2019. It is obvi-
ous that the award of the MAC was rendered in
regard to the “maritime dispute”, and the issue
of its reversal by the state court is extremely in-

Cassation court Categories of cases

The commercial court 9 cases in total:

agreement (5);

of the Far Eastern circuit | — on liability for violation of obligations under the time charter

- on liability for violation of an obligation under forwarding contract (2);
- on the payment of insurance compensation (1);
- on unjustified enrichment for the parking of a vessel without a contract (1)

The commercial court 4 cases in total:
of the Northwestern

circuit

- on compensation for hard incurred in the field of maritime law (1);
- on the compensation of the vessel’s downtime (2);
- on liability for improper fulfilment of the towage contract (1)

The commercial court 4 cases in total:
of the North Caucasus

circuit

- on liability for breach of the services contract for loading, discharge

and storage of cargo (1);

- on liability for violation of obligations under the time charter agreement (2);
- on liability for violation of obligations under the general charterparty (1)

The commercial court 1 case in total:
of the Central circuit

on the sea lane (1)

- on liability for improper fulfilment of the obligation to transport passengers
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teresting both from a practical point of view and
from the point of view of the legal reasoning for
its reversal.

By the ruling of the Supreme Court dated June
15, 2021, the transfer of the complaint for consid-
eration at a court hearing of the Judicial Chamber
of the Supreme Court for Economic Disputes was
dismissed. The dispute regarding the reversal of the
MAC award was put to rest. The positions of the
Commercial court of Moscow and the Commercial
Court of the Moscow Circuit, which are very con-
troversial from the legal point of view, have been
upheld.

Conclusion

As the result, in the second quarter of 2021,
the commercial courts heard 109 “maritime” cas-
es. 70 cases were considered by the courts of first
instance, 21 — by the commercial courts of appeal,
and 18 - by the cassation courts of the circuits. The
bulk of the cases, as well as in the previous quarter,
deal with the recovery of freight and demurrage,
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as well as liability under time charter and related
contracts.

In this issue, the authors of the Review of Judicial
Practice provide comments on the following cas-
es, in which the most interesting issues of law are
observed: No. A40-127542/2020, A73-7921/2020,
A53-42452/2019, A24-3915/2020.

The review of the case No. A40-127542/2020
(on the reversal of the MAC award No. 1/2019) was
prepared by Erokhova M. A,, Ph. D., LL.M, associate
Professor of the Department of Civil and Commer-
cial Procedure of the Moscow School of Social and
Economic Sciences.

The reviews of the cases No. A73-7921/2020,
A24-3915/2020 were prepared by Putrya K.E., Ph.D,,
Partner of NAVICUS. LAW, Vice-President of the Mar-
itime Law Association RUMLA, lecturer of the De-
partment of Civil Law and Procedure of the HSE, St.
Petersburg, LMAA Supporting Member.

The review of the case No. A53-42452/2019 was
prepared by Matveev A.V. and Burdenko J.S.

Karimov B.R., Kobchenko I.S., Kharitonova E.V.
also worked on the issue. =
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33A0/NKeHHOCTb, KOTOPYIO
He yA3N0Cb B3bICKATb
n3-3a nybnnuyHoro nopsaaka PO

Heno N2 A40-127542/2020 (AO «<benomopmparc» v OO0 «Heea-Yapmep»)

[ocydapcmeeHHbIl cy0 npu3Haa hoemopHoe
paccmompeHue Oesia apbumpakHoiM CyOoM nocse
OMMeHbI 20 NePBUYHO20 peeHUs HapyuweHuUem ny-
6,1u4H020 nopsAdka Pocculickol @edepayuu U 8HOBb
ommeHun e2o peweHue. Takxe 20cydapcmeaeHHbIl
Cy0 npuwen K 861800y O HE3AKOHHOM cocmase ap-
bumpaxa, nockosibKy npedcedamesibcmayowuli
no desty apbump 6wl HaA3HA4eH 0J1F peleHUs 80-
npoca KomnemeHyuu, 00HAKO nepewesn K CayudaHuto
Oesnia no cyujecmay.

®akTbi: 01.06.2016 mexagy AO «BEJTOMOP-
TPAHC» n OO0 «HEBA-YAPTEP» 6bin 3akntoueH
JoroBop 06 okazaHuu ycnyr no 6yKCMpoBKe Ha yc-
NOBUAX CYTOYHOW HA€MHOW Nnatbl.

07.11.2016 AO «bEJTOMOPTPAHC» HanpaBun
00O «HEBA-YAPTEP» cueT -dakTypy 1 aKkT BbINon-
HeHHbIX paboT Ha cymmy 10 316 800,00 py6.

00O «HEBA-YAPTEP» nprn3Hano okasaHwue ycnyr
Ha cymmy 3 150 000,00 py6. OgHako BnociencTBumn
3Ta KOMMaHMA He Noracuna 3af0MKEHHOCTb Aaxe
B YacTu.

MyHKT 9.3 [loroBopa ycTaHaBnvBal, 4To B Clyyae
HeyperynmpoBaHuUa CNOPOB U Pa3HOMacuin nyTem
neperoBOpPOB OHW NepeAalnTCca Ha pacCMOTPeHne
B8 MopcKyto apbuTpakHyto Kommccuio npu Toproso-
npombiwneHHon nanate PO (ganee - MAK).

AO «BENTOMOPTPAHC» obpaTtunock B MAK c nc-
kom kK OO0 «HEBA-YAPTEP» o B3bickaHWK 3aa0-
XeHHocTu B obuem pasmepe 12 351 736,80 py6.
C YYEeTOM CaHKUUI 32 HENCMNOJIHEHNE JEHEXHOIo

obazatenbctea. MAK npusHana KomMneTeHUuUto
Mo pacCMOTPEHMIO Cropa.

27.07.2018 nck 6b11 yRoBNeTBOPEH YaCTUYHO,
n ¢ OO0 «HEBA-YAPTEP» B3bickaHO B nonb3y AO
«BEJTOMOPTPAHC» 8 351 736,80 py0., a Take neHun
B pa3mepe 528 164,13 py6. 1 apbuTpakHbi cbop
B pa3mepe 266 396,95 pyb. (geno N2 8/2017).

13.09.2018 gononHutenbHbIM peweHnem ¢ 000
«HEBA-YAPTEP» 6bino B3bickaHo B nonb3y AO «bE-
JIOMOPTPAHC» 3 199 063,20 py6. lononHuTenbHoe
peLueHre 6110 NPUHATO, TaK Kak YacTb TpeboBaHNIA
He 6blna Npucy>KaeHa.

000 «HEBA-YAPTEP» o6paTtumnoch B Apbutpax-
HbI cyp . MOCKBbI € 3asiBNeHmneM 06 oTMeHe pelue-
HnAa MAK no geny N28/2017 ot 27.07.2018.

06.03.2019 ApbuTtparkHbiii cya r. MockBbl 3asBne-
Hne OO0 «HEBA-YAPTEP» ygoBneTBopwn B MOSIHOM
obbeme 1 otmeHnN pelteHne MAK, nockonbKy ycTa-
HOBWJI, UTO «NPU paccMompeHuu 0es1a bbiiu Hapyuwie-
Hbl hyHOaMeHMasnbHble NPUHYUNbI He3d8UCUMOCMU
u 6ecnpucmpacmHocmu apbumpog npu paccmo-
MpeHUU cNopos, Komopeble 8X00AM 8 0OCHO8Y npouec-
CyanbHO20 MEX0YHapPOOHO20 Ny6/IUYHO20 NOPAOKA,
KpboMe mo2o, 8 npoyecce paccMompeHus oena bbiau
HapyweHbl 0CHOBONOIdzarouue NPUHYUNbI pocculi-
cko2o npaga». COOTBETCTBYOLLME HAPYLIEHNA Cy[,
YyCMOTpen B TOM, YTO NMOC/Ie€ OCHOBHOIO peLleHunn
cynebHas konnervst MAK BbiHecna fONONHUTEIbHOE
pelleHne, KOTOPbIM B3biCKana AOMNONIHUTENIbHbIE
LEeHeXHble CYMMbI, HE YNOMAHYTble B apOutpa-
HoM peleHnn ot 27.07.2018. OaKT BbIHECEHMA MO-
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[OGHOrO peLleHna CO CCbITKOW Ha UCMpaBieHne
TEXHUYECKOW OLNOKN 1 ero cogepaHue, No MHe-
HUI0 CyAa, BCTYMNaloT B NPOTMBOPEULe C BbIBOJaMM,
yKa3aHHbIM/ B OCHOBHOM PEeLUEHUM O YaCTUYHOM
YLOBNIETBOPEHNN MCKa.

Jletom 2019 1. AO «BEJTOMOPTPAHC» noBTOpHO
npeabAsmno nck kK OO0 «<HEBA-YAPTEP» o B3bicKa-
HUW 33J0MKeHHOCTH B pa3mepe 11 550 800,00 py6.
1 neHewn B pa3mepe 2 653 685,14 py6. B MAK.

14.05.2020 peweHnem MAK no geny Ne 1/2019
nck 6611 ygosneTsopeH yactnyHo. C OO0 «HEBA-
YAPTEP» B nonb3y AO «BEJTOMOPTPAHC» B3bicKa-
Hbl 8 110 800 py6. 00 KoM. 3a40/IXKEHHOCTH, NEHM
B pa3mepe 1863 378 py6. 25 Kon., pacxofbl No ynna-
Te perncTpaunoHHoro 1 apbutpakHoro cbopos
B pa3mepe 51 888 py6. 11 kon. B ygosneTsopeHum
ocTanbHown yactu 3asasneHnsa AO «bEJIOMOPTPAHC»
OTKa3aHo.

000 «HEBA-YAPTEP» n AO «BEJTOMOPTPAHC»
Nno OTAENbHOCTN O6PATUNNCH 338 OTMEHON pelle-
HuAa MAK no geny N2 1/2019. ApbuTtpakHblin cyq
r. MockBbl 06befMHUN Jena B OfHO NPOU3BOACTBO
C NprCcBOEHNEM 06beAHEHHOMY fieny Homepa A40-
127542/20.

Mo3suuna AO «<BEJIOMOPTPAHC», nctua
no ap6uTtpakHoMy geny, B NoJib3y OTMeHbl pe-
WeHnA apouTpaKHOro cyfa OCHOBaHa Ha cie-
Ayloux noBopax:

1) pewenmem MAK no geny N° 1/2019 HapyLueH
nyonmyHbIA nopagok PO;

2) nHpopmauun o6 apbutpe Kocmauesckom A.A.
HeT Ha cante MAK, cnegoBatenbHO, HapyLUeHbl MNO-
NOXEHWA O Ha3HaYeHUN apOUTPOB.

Mo3uyna 000 «<HEBA-YAPTEP», oTBeTumn-
Ka no ap6utpaxHomy feny, B N0/ib3y OTMEHbI
peweHns ap6uTpaKHOro cyaa ocHoBaHa Ha
cnepyloWmnxX 40BOAAX:

1) peweHnem MAK no geny N2 1/2019 HapyLueH
nyonuuHbIi nopagok Poccuinckon Oegepaumm, Tak
KaK nepBoe pelueHune Obi1o OTMEHEHO 13-3a Hapy-
WweHus nybnnyHoro nopsiaka PO, 3HaumT, NOBTOPHO
apbuTpakHbIN CyA He MMeN npaBa paccMaTpuBaTb
neno;

2) npepcepaTenbCTBYOWMUIA NO geny apobutp
BblLLeN 3a Npefenbl CBOUX NOSIHOMOYNIA. B gaHHOM
cnyyae gBa apbutpa no geny He NpUWNIN K ean-
HOMY MHEHMIO O KOMMNEeTEHUNN TPETENCKOro cyaa
Nno MOBTOPHOMY PaCcCMOTPEHUIO CMOPaA, MOSTOMY
cornacHo PernameHty MAK KomuTeT no Ha3HaueHu-
AM onpeaenun TpeTbero apbutpa — Apxunosy A.lL -
B KauecTBe npeacenaTefibCTBYyOLWEro no geny ana
peLueHna BOMpPOCca O KOMNETEHLUN apbUTPaXHOro
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cyga. lNocne pelueHuns Bonpoca o KomneteHuunn Ap-
xvnoBa A.l. o6bABMIa 0 Nepexofe K pacCMOTPEHUIO
cnopa no CyLecTsy, Ha YTO MpaBa He umena.

Cyae6Hble akTbl Mo geny 06 oTMeHe pelleHns
MopcKoin ap6uTpa>kHoi KOMUCCnun.

Cypn nepBoOW MHCTaHUUW YO,OBNETBOPWI 3asABIe-
Hue OO0 «HEBA-YAPTEP» 06 oTmeHe pelueHmsa MAK
no geny N2 1/2019 no cnegyowmm NnpuiYnHam:

1. OnpepeneHviem ApbutpakHoro cyga r. Mo-
CKkBbl 0T 06.03.2019 no geny NeA40-239401/18 pe-
weHue MAK no geny N2 08/2017 n gononHutenbHoe
peweHue oT 13.09.2018 otmeHeHbl. CornacHo u. 2
CT. 69 AlNK PO ob6cTOATENBCTBA, YCTAHOBMIEHHbIE
BCTYMVBLUVM B 3aKOHHYIO CUTY CyfeOHbIM akTOM
apbuTpakHOro cyfa no paHee pacCMOTPEHHOMY
[eny, He 4OKa3bIBaOTCA BHOBb NPY PaCCMOTPEHUM
apbuTpaxHbIM CyfOM ApPYroro fena, B KOTOpom
Yy4acTBYIOT Te e nuua. B xopge paccmoTpenma gena
N2 A40-239401/18 cynom yCTaHOBJIEHO, UTO pelLle-
Hne MAK ot 27.07.2018 no geny N¢ 08/2017 Hapy-
LaeT NPUHLMMbI PaBHOMPaBKA CNOPALLNX CTOPOH,
cocTA3aTeNlbHOCTM NpoLiecca, 6ecnpucTpacTHOCTH
paccmoTpeHna KOHONNKTA, CnpaBeavBOCTA Bbl-
HOCKMMOTO pelleHus. MNpu Taknx HapyLLUeHWAX ap-
O6UTPaxHbIN Cya He BNpaBe pacCcMaTpuBaTb AeN0
NMOBTOPHO (4. 4 cT. 234 ATIK PO).

2. PeweHne MAK no geny N2 1/2019 npoTtuBo-
peuunt nyénmyHomy nopsgky PO, yto Bbipa3unoch
B HapyLeHNN OCHOBOMOJAranwWmx NPUHLUNOB
POCCUINCKOro NpaBa, @ UMEHHO eC/n peLleHne Tpe-
TENCKOro Cyfla OTMEHEeHO apOuTpaxKHbIM CYy0M
MOJIHOCTbIO B CBA3M C TEM, YTO peLleHme TpeTen-
CKOro cyfa Hapywaet ny6nunyHbii nopagok PO,
CTOPOHbI TpeTenckoro pasbupartenbcTea MoOryT
06paTUTbCA 3a paspeLleHem Takoro cnopa B ap-
OGUTPaXKHbIV Cya No 06LWUM npasmiam, Npegycmo-
TpeHHbIM ATTK PO.

3. HapywweHa npoueaypa HazHauyeHuna apbuTpa.
B cootBetctBUM € N. 7 § 15 Pernamenta MAK B cny-
yae, ecnv Npu pasbupaTtenbCTBe Cnopa ABa apbutpa
He NpYAaYyT K eAMHOMY MHEHUIO MO BOMpPOCam Npasa,
npeaceaaTenbCTBYIOWMIA NO Aeny Ha3HadvaeTca Ko-
MUTETOM MO Ha3HAYeHMAM, KaK MpaBuUNo, U3 cnmcka
apbuTpos. B n3seweHun MAK ot 09.09.2019 ykasaHo,
yTO NpepcenaTesieM No Aesy HasHavyeHa Apxuno-
Ba A.l., Kak crefiyeT 13 BbllLenepeyncsieHHOro, Herno-
CpefcTBEHHO AN1A pa3peLLeHna BONpoca KOMNeTeH-
LMY, BMecTe C TeM YKa3aHHbI apouTp NpoaoiKumn
paccMoTpeHKe cropa Nno cyLlecTBy. B gaHHOM cnyvae
NMeeT MeCTO NpeBbILLEeHNe NOTHOMOYMI Npeaceaa-
TenA TPeTeNCcKoro cyaa, T.e. BbIxo cocTaBa apbuTpa-
Ka 3a npepfesibl CBOer KOMMETEHLUMN.



Cyn KaccauMOHHOM MHCTAHLUMW He HaLlen OCHO-
BaHWI AnA ygoBneTBopeHus xanobbl AO «bEJTIO-
MOPTPAHC» n nogaep»an MoTuBbl Cyaa NepBou
VHCTaHUUL.

Cynba BC PO MNasnoea H.B. He Haluna ocHOBaHWIA
ONA nepefayun gena Ha paccmotpeHune CynebHon
Konnernem no sKoHommn4veckmm cnopam BC PO.

KommeHTapuii: HacToAwwee Aeno 66110 Cnpo-
BOLMPOBAHO OTMEHOWN MEepPBUYHOrO pelleHuns
MAK 13-3a HapyweHuna nybnMyHoro nopsgka fo-
NOJIHUTENbHBIM peLleHnemM apbutpaka. MNosnuma
Cyha o HapyweHun ny6nmyHoro nopsaaka npen-
cTaBnAeTcA HebeCcCnopHOW, NOCKONbKY HEACHbIM
0CTanocb, B YeM NPOABUNIOCH Fpyboe HapyLueHne
HOPM POCCUNCKOrO NMpaBa, MOBJIEKLLEEe HEraTNBHbIN
pe3ynbTat!. ApbrTpaKkHbIV Cyf B OCHOBHOM pelue-
HUW NCK YAOBNETBOPWI HaCTUYHO, a B AOMOSHUTENb-
HOM peLleHnM [OB3bICKaN OCTaBLUYOCA CYMMY, Npu
3TOM BCe foKa3aTenbCcTBa Obinu ncciefoBaHbl Npu
paccmoTpeHun gena. besycnosHo, cyg gonyctun
TEXHNYECKOe HapyLUeHWe, O4HAKO BNeYeT N1 3TO Ha-
pyLleHue pe3ynbTaT, HeAoNYCTUMbIV C TOUKM 3peHMNsA
poccmnckoro npasa’?

lNoBTOpHOE paccmoTpeHune gena B8 MAK 1 no-
CNlefOBaBLUaA OTMEHa pelleHra cocTaBa apbuTpa-
»a rocyfapcTBEHHbIM CyJOM NO3BONAIT chopmy-
NNPOBaTb HECKOJIbKO aKTyanbHbIX ANA NPaKTUKN
BOMPOCOB NPaBa, 3ac/y>KNBAIOLLMX aHaNN3a, 1 oLe-
HUTb, KaKOW pe3ynbTaT oKa3ancA 6onee BpegHbIM
ONA XapaKTepUCTMKN POCCUNCKOro npaBonopaa-
Ka — npucyxgeHue gosfra B Nonb3y Kpegmtopa
OCHOBHbIM 1 [OMNOMHUTENIbHbIM peLleHNnAMM ap-
6uTpaxa nmbo nuweHne KpeanTopa npasa Ha Npu-
CyXOeHune 3af0MKeHHOCTN 13-3a npoueaypHbIX
HapyLeHunin apbuTpaxa.

1. UmeeT nu npaBo ap6uTpaxkHbIN CyA No-
BTOPHO paccCMOTPETb CMOP Nocsie OTMEHbI ro-
CcyAapCcTBEHHbIM CYJOM NEPBUNYHOrO pelleHus
TpeTelicKoro cypa n3-3a HapyweHus um ny6-
NnYHoro nopsagaka P@?

MNepepnaya BO3MOXKHOrO Criopa B Herocygap-
CTBEHHbIN (apbuTpax<HblIl) Cyn NpeacTaBnaeT co-
601 pe3ynbTaT BonensbABNeHna cTopoH. Cnepo-
BaTesIbHO, MPU peLleHN BONMpoca O KOMNeTeHUUM

' VIMEHHO KaK pe3ysnbTaT, HeJoNyCTUMbIV C TOYKY 3PEeHMs Ha-
LIMOHaNbHOro MpaBa, MPVHATO NMOHUMATb HApYLUEHMWEe My-
651myHoro nopsgka. loxoxee NoOHVMaHWe NpeCTaBNEHO
B .51 noctaHoBneHuA MNneryma BC PO ot 10.12.2019 N2 53
«O BbInonHeHun cygamu Poccuiickoi efepaumm GyHKUMIA
COLENCTBUA N KOHTPONA B OTHOLLEHMM TPETENCKOrO pasou-
paTenbCTBa, MeXAYHapOLHOro apbutpaska.
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cocTaBa apbuTparka HeO6XOANMO MAKCMMAJIbHO
YUUTbIBaTb BOJIIO CTOPOH, BbIPaXKEHHYI0 B JOrOBOpE.
Ecnn pelwueHune apbuTpa)KHOro cyaa OTMEHEHO U3-
3a HeeNCTBUTENBHOCTY apOUTPaXKHON OrOBOPKMU,
T.e. roCyAapCTBEHHbIN CYA YCTAaHOBWA OTCYTCTBME
BOJIEN3bABNEHMWA CTOPOH Ha apbuTpak, NoOBTOpHOe
paccMoTpeHue fena B apbuTparke HEBO3MOXHO.
Bo Bcex oCTanbHbIX ClyyYasax cUTyauusa MHaA: Ha-
pyLeHne, AONYLIEHHOE apbUTpaXkem, MOXKET ObiTb
NCrpaBieHo NPV NOBTOPHOM PacCMOTPEHUN Aena.

B nounckax oTBeTa Ha BOMPOC O npaBe apbuTpax-
HOro cyga NoBTOPHO paccmaTpuBaTtb Aeno nocne
OTMEHbI €ro peLleHns CyfoM criefyeT 06paTuTbCa
K 4. 3-4 cT. 234 ATIK PO, roe 3akpenneHo cnepyo-
Lee: OTMEHa peLleHna TPeTeNCKoro cyfa He npe-
MATCTBYET CTOPOHAM TPETENCKOro pa3bupartesibCcTea
MOBTOPHO 06PATUTLCA B TPETENCKUI CYA, ECAIN BO3-
MOXHOCTb 0OpaLLeHNA B TPETENCKUIA Cya He yTpaye-
Ha. OfHaKo B Y. 4 rOBOPUTCA O HEJOMYCTUMOCTM MO-
BTOPHOMO PacCMOTPEHNA Aena B apbuTpaxe, korga
HeOeNCTBUTENBHO apbUTPaKHOE CornalleHne 1nm
XapaKTep crnopa BbIXOAWT 3a Npefesibl 3TOro corna-
LWeHWA, a TakXKe HapyLeH NyonunyHbI nopagok PO.

JanbLie Heo6xoAMMO NPUBErHYTb K TONKOBAHMIO
u.3-4 cT. 234 ATK PO. TonkoBaHue 6bIBaeT rpaMmma-
TUYECKMM, KOTAa IOpPUCT yCTaHaBNMBaeT OyKBanbHbI
CMBbICJ1 CJI0B, MCMOMb30BaHHbIX B 3aKOHe, a 6biBaeT
TENeoNOrMYeCcKnM, Koraja PUCT CTPEMUTLCA NMOHATb
CMbIC/1 HOPMbI, €e MeCTO B CMCTeMe npasa 1 Lenb
chopmynrpoBaHHOro 3aKoHoAaTeNnem npasuna.

B KoMmmeHTUpyemom fiene rocygapcTBEHHbIe
CyAbl MoK no nyTy 6yKBanbHOro, rpaMMaTuye-
CKOrO TONKOBaHUA Y. 4 ¢T. 234 AlK P® n He cTanu
pa3burpaTbca, B UeM Obifo HapyLleHme nybnnmyHoro
nopsagka PO npu nepBn4yHOM pacCMOTpeHUN aena
B MAK.

Teneonornyeckoe TonkoBaHme 4. 4 cT1. 234
ATK PO TpebyeT onpefeneHnsa COOTHOLLEHNWA Npa-
BW1a O HEBO3MOXHOCTM MOBTOPHOr0 paccMoTpe-
HMA fena nocsie HapyLleHnA Ny6IMYHOro nopsagKka
C HeO6XOAVIMOCTbIO YUYETA BONEN3BABEHNA CTOPOH
Ha paccMoTpeHue cropa B apbuTpaxe. Hy>kHo Hai-
T paBHOBECKE MeX[Y, C OLHOWN CTOPOHbI, BONEN3b-
ABJIEHNEM CTOPOH B JOrOBOPE, @, C APYror CTOPOHbI,
HeoOXOANMOCTbIO COOMIOAEHUSA NYONAMUYHOTO NOPAA-
Ka apbutpaxHbim cyfom. Takoe paBHOBEC/IE MOXET
obecneunBaTb OLeHKa YCTPAHMMOCTY JOMNYLEHHbIX
TpeTencKnm Cygom HapyLleHn Npy NOBTOPOM pac-
CMOTpPeHUV fena B apbutpake. MiHaue rosops, ecnv
Mpv NOBTOPHOM PacCMOTPEHUN fiena apOnTpaKHbIi
Cy[ MOXeT YCTPaHUTb HapyLleHne ny6MyYHoro no-
pALKa, OH BNpaBe pacCMOTPETb AeS10; eC/IN HE MO-
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XeT, 3auHTepecoBaHHaa CTOPOHa UMeeT NpaBo
Ha obpalleHre NMLWb B rocyfapCTBEHHbIN Cya.

B paHHOM cilyyae C TOUKU 3peHns Kputepus
YCTPAHMMOCTU AOMYLEHHOrO HapYLeHWA Hanpa-
LUMBAETCA BbIBOA O NpaBe apbuTpaxa Ha MOBTOPHOE
paccmoTpeHuve aena. BabickaHne cymmbl fonra oc-
HOBHbIM 11 OMOMHUTENIbHBIM PELIEHNAMM ABNAETCA
HapyLleHreM YCTPaHMMbIM, KOTOPOE apOnTPaKHbIN
Cyq He MOBTOPUT NPV HOBOM PacCMOTPEHMI Criopa.

OnpepeneHne cnyyaes, Korga TpeTeNCKUN cyq
BMpaBse NOBTOPHO PAaCcCMOTPETb A1ef10 NOC/Ie OTMEHDI
NMepBUYHOrO PELLIEHMSA 13-3a HapyLIeHNA Ny6anyHo-
ro nopsAfKa, Ha OCHOBAHUN KpUTEPUWA YCTPaHUMO-
CTW HapyLleHna BUANTCA 6oniee rmbK1Um NoaxoLoMm.

2. BnpaBe nu ap6uTp, Ha3HauYeHHbIN ANA pe-
LWeHNA Bonpoca 0 KOMNeTeHUuu, nepexoanTb
K pacCMOTpPEeHMIo fiena no cyuecTsy?

Mpv paccMOTpeHMM HacToALLEro Aena Cyabl Aanu
OTpULATENbHbIN OTBET HAa MOCTaB/IEHHbIN BOMNPOC
1 noaaep»kany Tem caMbiM JOBOA oTBeTUMKA. OfHa-
KO no3uuusi 06 OTCyTCTBMM y apOuTpa, NPU3BaHHOIO
peLmnTb BONPOC O KOMMNETEHL MM TPETENCKOTO CYAa,
npaea NepexoanTb K PacCMOTPEHUIO iena no cyle-
CTBY ABNATCA KparHe CNOPHOMN.

B poccuiickom npaBonopsAgke obwme npasuna
Ha3HauyeHua apbuTpos perynupytotca cT. 2 Oepe-
panbHoro 3akoHa ot 29.12.2015 N2 382-03 «06 ap-
6uTtpae (TpeTerickom pasbupatenbctae) B Poccmin-
ckonn Mepepaunny», a KOHKPETU3MPYIOTCA B perna-
MeHTax TpeTencKux cynos. B cuny 1. 2 Ha3BaHHOro
DepepanbHoro 3akoHa apbuTp Bcerga n3brpaerca
W Ha3HaYaeTCa As pa3peLleHuns Crnopa, a He pe-
LeHVA OTAeNbHOro BOMPOCa, Hanprmep Bonpoca
0 KomneTeHunun. pyrumu cnosamm, MO3nLKA O Ha-
3HauYeHUn apbuTpa ANA PacCMOTPEHUA OTAENbHOMO
BOMPOCA, a He JeNa B Le/IoM, MPOTMBOPEUMNT Ha-
3BaHHOW CTaTbe 3aKOHa.

3. Mouemy NOBTOpPHOE pelueHne apbuTparka
OTMEeHEHO CO CCbINIKOI rocyfapcTBeHHOro cyaa
Ha npeoANLMIO U3 cyae6HOro akta 06 oTmeHe
nepBUYHOro peweHus (4. 2 ct. 69 AMK PO)?

Mpetoanumsa, T.e. ocBOOOXKAEHME OT AOKa3blBa-
HMA 06CTOATENBLCTB, YCTAaHOBNEHHBIX B PYroM fiene
MeXIY TEMU e CMOPALLMMU CTOPOHAMU, ABNAETCS
OJHUM 13 CaMblIX 3arafiOuHbIX UHCTUTYTOB POCCUINCKO-
ro npoteccyanbHoro npasa. [pasuna o npeoguumm,
NPUHATbIE B POCCUACKOM MPaBe, CUITbHO OT/IMYaOTCA
OT aHANIOMMYHOTO MO HA3BaAHMIO UHCTUTYTa B APYrUX
lopvcanKkumax. B gaHHom pene cyn chopmynmnposan
ouepenHyio NpeanumnanbHyio 3aragky.

[Jeno B TOM, UTO CyA CCbiaeTca Ha npelguum-
aNbHbIN XapaKTep pelleHnsa apbutpakHoro cyaa,
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KOTOPbIM OblJI0 OTMEHEHO NEPBUYHOE PELLEHNE ap-
6uTparka 1 Ha TOM OCHOBaHWM NMPUXOANT K BbIBOAY,
YTO MOBTOPHOE peLLeHMe apOuTpaxa TakKe Henb3s
NpVBOAUTb B UCMOIHeHMe. Ha nepBbi B3rnAag, o-
rMKa He ACHA, TaK Kak MOBTOPHOE peLleHne NHOe
N OHO MOXET coflepaTb MCrnpaBfieHne oWmnbOoK,
MOCNY>KMBLUMX OCHOBaHWEM A1 OTMEHbI NepBuY-
HOro peLleHus.

Jlorvika cyna cTaHOBUTCA MOHATHON NPy obpalle-
HUN K 4. 4 cT. 234 ATK PO, rae 6yKBanbHO HanMcaHo
06 oTCyTCTBMM Y apbuTpaxXHOro cyaa npasa Ha no-
BTOPHOE pacCMOTpeHre fiena, ecnv npu nepBom
paccMoTpeHumr ObiN HapyLweH Ny6nyHbIA Nopsa-
oK. OgHako ana npumeHeHuA u. 4 cT. 234 AMNK PO
CCbUIKM Ha Npeloguumio He TpebyeTcs, — OHa NULLb
YCIIOXHAET BOCNPUATME NO3ULUN CYAa.

4, UmeeT NN KpeauTop TpeTbio MONbITKY
no B3blCKaHUIO 3aA0/HKEHHOCTHN 3a Heonnarty
ycnyr no gorosopy 6ykcuposku? NMpo6nema uc-
KOBOW JaBHOCTH.

Mpu n3yyeHUn KOMMEHTUPYEMOTO fAefia BCMOMU-
HaeTcA aHeKAoT Havana XX B. 0 MOJIOAOM U MHOTO-
CNOBHOM afBoKaTe, NpeAcTaBnABLLIEM OTBETUMNKA,
N NOXKWUIOM MPUCAXKHOM NMOBEPEHHOM, BbICTYMNaB-
LemM Ha CTOpoHe ncTua. Monogon agBokar Ha oc-
HOBaHNWN BUTMEBATbIX MPABOBbIX KOHCTPYKLUN
MnblTanca 060CHOBaTb OTKAa3 B CKE, @ NPUCAXKHbIN
NOBEpPEeHHbIN NPOM3HeC BCero napy cnos: «Ecau
eCTb 0N, ero Hago6Ho B3blckaTtb». Cya noaaep-
Xan ncrua.

B maHHOM cnyyae mncrew okasan ycnyry, MoXxeT
N C TPOCPOYKON, HO KOTOPAsA He onlayeHa. Kak emy
B3bICKaTb JOI B POCCUACKOW IOPUCANKLMM NOCe
[BYKpPaTHOW OTMEHbI peLleHnsa apbrTpakHoro cyaa
rocygapCTBeHHbIMM Cygammu?

M3 u. 3 cT. 233 AMNK PO cnepyet npaso nctua 06-
pPaTUTbCA B rOCYAapPCTBEHHbIN CY[, C UCKOM O B3bl-
CKaHum gonra. OgHako B JaHHOM Ciyyae eCTb Be-
POATHOCTb, UTO TpeboBaHKe 3a4aBHEHO.

Mo cnopam u3 6yKCMPOBKM YCTaHOBJIEH FO4MY-
Hblll CPOK MCKOBOW faBHOCTH (CT. 409 KTM P®). Kor-
[a [eno HaXoAuTCA B TPETENCKOM Cyfe, MCKOBas
JaBHOCTb NpuoctaHaenmaaetca (n. 3 cT. 202 [K PO),
a Korga B rocyfapCTBEHHOM Cyfie — NCKOBasA [aB-
HOCTb He TeveT (n. 1 cT. 204 TK PO). Ecnn nocne npu-
OCTaHOBNEHNA U HETEYEHWA CPOKa Crop Mo CyLle-
CTBY He pelleH, NCKOBas AaBHOCTb YBeNMUmnBaeTca
Ha wecTb mecsues (M. 4 cT. 202 u n. 3 cT. 204 TK PO).

be3 n3yuyeHna matepuanos gena gatb OTBET
Ha Bonpoc 06 NCKOBOW AaBHOCTU HEBO3MOXHO,
OfiHAaKO eCTb OCHOBAHMA MonaraTtb, YTO 3TOT CPOK
NponyLLeH, Tak Kak HapyLleHKe npaBa Npou3oLwwsno



oceHblo 2016 1., a Mexxkay pa3brpaTtenbCcTBaMu B ap-
6uTpaxe 6binNM NONYrofoBble NepepbIBbI.

MpencTaBnAeTCA, YTO BOMPOC O AasibHENLWeN
3aWmTe UCTUa U CMTyaumio C MICKOBOW AaBHOCTbIO
LOMXKeH OblN yunTbiBaTb rOCYLAPCTBEHHBIN CYA,
Korga oH no ¢GopmanbHbIM OCHOBaHNAM OTMEHAN
NMOBTOPHOE peLleHne apbuTpaka.

5. Mouemy cya ynoBneTBopseT 3asABNeHUe OT-
BeTunKa 06 oTMeHe pelleHnA apbuTpakHoro
cypa, a He 06eunx ctopoH? UcTel no geny Toxe
npocun oTMeHbl MOBTOPHOrO peLleHns TpeTei-
cKoro cypa.

O6e CTOpPOHbI NMPOCUNIV FOCYAAPCTBEHHbIN CY[
OTMEHWTb NMOBTOPHOE pelleHne apbuTpaxa, oa-
HaKO Cy[, YKa3blBaeT Ha yAOBNeTBOPEHME TONbKO
3aasnenna 000 «HEBA-YAPTEP»». MHaue rosops,
CyneOHbIN aKT NPUHAT B €ro nosb3y. D70 06cToA-
TenbcTBo Aaet npaBo OO0 «HEBA-YAPTEP» no-
TpeboBaTb Bo3MeLleHUA cyaebHbix pacxopos ¢ AO
«BEJTIOMOPTPAHC», KoTOpOMY Tak 1 He yganocb
B3bICKaTb 3a[0JIKEHHOCTb B POCCUICKON KPUCAVK-
LK 33 OKa3aHHble yCnyri.

BHOBb npoueccyanbHoe aencTemne cyfa Bbi3bl-
BaeT COMHeHue. Buaumo, noruka cyna bbina takas:
MOTUBbI B MOJIb3Y OTMEHbI peLlleHns apbuTpaxa
y OO0 «HEBA-YAPTEP» ybegutenbHee, No3ToMy
€ro 3asBneHue cnegyeT yaoBNeTBOPUTD.

B 10 ke Bpemsa B cnny cT. 168 1 170 AMK PO cyg,
NPVIHUMAA CyAebHbIN aKT, He CBA3aH MPaBOBbIMU JO-
BOAaMU CTOPOH, a CBA3aH NLWb AOKa3aTeNnbCTBaMu,
KOTOpble NpefCcTaBuN CTOPOHbI. DTO O3HaYaeT, YTo
CY[, B MepByto ouepeb JOMKEH OLleHUBATb, UMeeT
NV MPaBO 3aABUTESIb HA TOT pPe3yfbTaT, O KOTOPOM
OH npocuTt. CnegoBaTenbHO, Cya MMen BO3MOXHOCTb
yAoBneTBOpuUTb TpeboBaHme o6enx CTOPoH 06 oT-
MeHe apOUTParKHOMO peLleHns 1 TeM CaMbiM OCTa-

I.0B30P CYLEBHOW NPAKTUKW POCCUU

BUTb Ha KaKaom CTOPOHE NMOoHeCEHHbIe CyﬂE6HbIe
pacxoabl.

BbiBOpg

KommeHTpurpyemoe aeno ABnsaeTca npumepom
rpaMMaTMyYeCcKoro ToNKoBaHuMA Y. 4 cT. 234 AMNK PO
I MO3BONIAET CAENaTb BbIBOA: €C/V peLleHne apou-
TPaXXHOrO CyZla OTMEHEHO rOCYapPCTBEHHbBIM CYyJOM
13-3a HapyLeHua nybnunyHoro nopsaaka PO, Tpeten-
CKWI CY[, He MeeT npaBa NOBTOPHO PacCMOTPETb
[leno, He3aBUCUMO OT TOTO, ABMAETCA NN JOMNYLLEH-
HOe NPV NePBOM PACCMOTPEHUM Aena HapyLleHne
YCTPaHMMbIM. ITO cnopHaa ¢opmManbHasa Nno3muus,
KoTopas MOXET ObITb 3MEHEHa C TeUeHVEM BPEMEHN
C NMOMOLLIbIO TENIEONOMMYECKOrO TOIKOBAHMA 3aKOHa.

Kaxablin unTtatenb MMeeT BO3MOXHOCTb OLEHUTD,
Kakow 13 pe3ynbTaToB ABNAeTCA 6bonee BpeaHbIM
ONA XapaKTePUCTUKM POCCUNCKON IOPUCANKLNN:
1) ocTaBneHune B cuse NPUCYXOEHUA KpeantTopy
3a10J’>KEHHOCTU OCHOBHbIM N AOMOJIHUTEIbHbIM
peweHnaMn apOnTPa)KkHOro cyaa, UTo ABNAETCH,
Mo CyTW, TEXHUYECKUM HapyLleHnem; nmbo 2) npu-
CyX[eHune KpeanTopy 3a0/MKEHHOCTU apOunTpark-
HbIM CYAOM NPY HOBOM PacCMOTPEHMI, HECMOTpPSA
Ha OTMeHyY npeablAyLero peweHnsa no OCHOBaHWIO
npoTuBopeunsa Ny6nMyHomy nopsaakKy (a He no oc-
HOBaHVAM HEAENCTBUTENBHOCTY apOUTPAXKHOTO CO-
rnaweHnsa nam Bbixoda XxapakTepa cnopa 3a npege-
Nbl 3TOTO cornawleHnn), seb apbuTpakHoe corna-
WeHwe, obnagatoLiee aBTOHOMHOCTbIO, 3aK/TIOUYEHO
1 NPOJOSIXKAET CBOE AencTame; Mnbo 3) nuweHne
KpeanTopa BO3MOXHOCTY MOYyYUTb NPUCYKAEHNE
3a[0/KEHHOCTM U3-3a ABYKPATHOW OTMEHbI peLle-
HUIA apbuTpaxKHoOro cyaa Ha GoHe CoKpaLleHHOoro
CpOKa UCKOBOW AaBHOCTY No TpeboBaHuio. =
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Indebtedness That Was Not Collected
due to the Public Policy
of the Russian Federation

Case No. A40-127542/2020 (JSC “Belomortrans” v LLC “Neva-Charter”)

The state court ruled that the revising of the case
by the arbitral tribunal after the reversal of the award
was a violation of the public policy of the Russian Fed-
eration and the award was reversed again. Also, the
state court concluded that the arbitral tribunal was
convened unlawfully since the presiding arbitrator
was appointed to resolve the issue of jurisdiction, but
it proceeded to the hearing on the merits.

Facts of the case: On June 1, 2016, the towing
contract was concluded between JSC “BELOMOR-
TRANS” and LLC “NEVA-CHARTER" on the terms of
daily rental fee.

On November 7, 2016, JSC “BELOMORTRANS”
sent to LLC“"NEVA-CHARTER” an invoice and a certif-
icate of work performed in extent of 10,316,800.00
rubles.

LLC “NEVA-CHARTER” admitted that services
were rendered to it in amount of 3,150,000.00 ru-
bles. However, subsequently, LLC “NEVA-CHARTE”
did not pay off the debt, even partially.

It was set out in clause 9.3 of the Contract that
in case of non-settlement of disputes and disagree-
ments through negotiations, they shall be brought
to the Maritime Arbitration Commission at the
Chamber of Commerce and Industry of the Russian
Federation (hereinafter — the MAC).

JSC “BELOMORTRANS” filed a claim to the MAC
against LLC “NEVA-CHARTE" to recover the debt in
the total amount of 12,351,736.80 rubles, including
the penalties for non-fulfillment of the monetary
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obligation. The MAC established its jurisdiction over
the dispute.

On July 27, 2018, arbitration tribunal found
partially in favour of JSC “BELOMORTRANS".
8,351,736.80 rubles, as well as penalties in the
amount of 528,163.13 rubles and arbitration fee in
the amount of 266,396.95 rubles, were recovered
from LLC “NEVA-CHARTER" in favour of JSC “BELO-
MORTRANS” (case No. 8/2017).

On September 13, 2018, 3,199,063.20 rubles
were recovered through additional award from LLC
“NEVA-CHARTER" in favour of JSC“BELOMORTRANS".
The additional award was rendered because some
of the damages had not been awarded previously.

LLC “NEVA-CHARTER" filed a claim to the Com-
mercial court of Moscow to reverse the award of the
MAC in case No. 8/2017 dated July 27, 2018.

On March 6, 2019, the Commercial court of
Moscow found fully in favour of LLC “NEVA-CHAR-
TER” and reversed the MAC award. It established
that “during the consideration of the cases, the fun-
damental principles of independence and impatrtial-
ity of arbitrators, considering disputes, which form
the basis of procedural international public policy,
were violated. Moreover, in the process of consider-
ing the case, the fundamental principles of Russian
law were violated”. The court found the relevant
violation in the fact that after the main award,
the MAC arbitral tribunal rendered an additional
award. It recovered additional sums which were
not mentioned in the award dated July 27, 2018.



In the opinion of the court, rendering such an
award with reference to the correction of a techni-
cal mistake and its content contradicts the conclu-
sions set out in the main award partially in favour
of the Claimant.

In the summer of 2019, JSC “BELOMORTRANS”
repeatedly filed a claim to the MAC against LLC“NE-
VA-CHARTER" recover the debt in the amount of
11,550,800 rubles and penalties in the amount of
2,653,685.14 rubles.

On May 14, 2020, by the award of the MAC in
case No. 1/2019, the arbitral tribunal found partial-
ly in favour of the Claimant. The debt in amount
of 9,110,800.00 rubles, penalties in amount of
1,863,378.25, and registration and arbitration fees
in amount of 51,888.11 rubles were recovered from
LLC “NEVA-CHARTER” in favour of JSC “BELOMOR-
TRANS". The rest of the claims of JSC “BELOMOR-
TRANS” was dismissed.

LLC “NEVA-CHARTER” and JSC “BELOMOR-
TRANS” separately applied to reverse the award
of the MAC in case No. 1/2019. The Commercial
court of Moscow consolidated the claims into one
proceeding and assigned the joint case number
A40-127542/20.

Position of JSC”BELOMORTRANS", the claim-
ant to the case, pleading for reversal of the ar-
bitration award:

1) the MAC award in case No. 1/2019 violated the
public policy of the Russian Federation;

2) there is no information regarding the arbi-
trator Kosmachevsky A. A. on the MAC website,
therefore, the terms in regard to the composition
of arbitral tribunal are violated.

The position of LLC“NEVA-CHARTER’, the de-
fendant to the case, pleading for the reversal of
the arbitration award:

1) the MAC award in case No. 1/2019 violated
the public policy of the Russian Federation since
the initial award was reversed due to violation of
the public policy of the Russian Federation. That
means that the arbitral tribunal was not entitled to
reconsider the case;

2) the presiding arbitrator exceeded its com-
petence. In this case, two arbitrators did not come
to the common opinion on the jurisdiction of the
arbitral tribunal to revise the dispute, therefore, ac-
cording to the MAC Rules the Appointing Commit-
tee appointed the third arbitrator — A.G. Arkhipova
as the presiding arbitrator to adjudge in regard to
the jurisdiction of the arbitral tribunal. After resolv-
ing the issue of the jurisdiction, A.G. Arkhipova an-

I. REVIEW OF RUSSIAN CASE LAW

nounced the transition to the hearing on the merits,
even though she was not entitled to.

Judgments reversing the Maritime Arbitra-
tion Commission award.

The court of first instance found in favour of LLC
“NEVA-CHARTER’, reversed the MAC award in case
No. 1/2019 on the following grounds:

1. By the Ruling of the Commercial court of
Moscow dated March 3, 2019, in case No. A40-
239401/18, the MAC award in case No. 8/2017 and
an additional award dated September 13, 2018
were reversed. According to part 2 of Art. 69 of the
Commercial Procedure Code the circumstances es-
tablished by an effective act of a commercial court
in a previously considered case shall not be proved
again if the arbitration court considers another case
with the same parties. During the consideration of
the case No. A40-239401/18, the court established
that the MAC award dated July 27, 2018, in case
No. 08/2017 violates the principles of equality of
the parties to the dispute, adversarial procedure,
impartiality, fairness of the award. In the event of
such violations, the arbitral tribunal is not entitled
to hear the case again (part 4 of Art. 234 of the Com-
mercial Procedure Code of the Russian Federation).

2. The MAC award in case No. 1/2019 violates
the public policy of the Russian Federation. There
was a violation of the fundamental principles of
Russian law, namely, if the award of the arbitral tri-
bunal was fully reversed by the commercial court
due to the fact that the award of the arbitral tribunal
violates the public policy of the Russian Federation,
the parties to the commercial dispute may apply for
a resolution of such dispute to a commercial court
on accordance with the general rules provided for
by the Commercial Procedure Code of the Russian
Federation.

3. The procedure for appointing an arbitrator
was violated. In accordance with subparagraph 7
of paragraph 15 of the MAC Rules in the event that
during the proceedings two arbitrators do not come
to a common opinion on issues of law, the presid-
ing arbitrator shall be appointed by the Appointing
Committee, as a rule, from the list of arbitrators. In
the notice of the MAC dated September 9, 2019, it
is set out that A. G. Arkhipova was appointed as a
presiding arbitrator. As follows from the above she
was appointed only to resolve the issue of jurisdic-
tion, at the same time, this arbitrator proceed to
the hearings on the merits. In this case, there is an
excess of the jurisdiction of the chairman, i.e. the
arbitral tribunal exceeded its jurisdiction.
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The cassation court found no grounds for ren-
dering judgment in favour of JSC*"BELOMORTRANS"
and supported the reasoning of the court of first
instance.

The Supreme Court Judge N.V. Pavlova found no
grounds for referring the case to the Judicial Cham-
ber of the Supreme Court of the Russian Federation
for Economic Disputes.

Comment: the present dispute was triggered
by the reversal of the MAC initial award due to the
violation of the public policy of the Russian Fed-
eration. The position of the court on the violation
of public policy seems to be controversial since it
remains unclear why a gross violation of the norms
of Russian law, which led to negative result, took
place’. The arbitral tribunal found in the main award
partially in favour of the Claimant and through ad-
ditional award recovered the remaining sum, while
all the evidence were examined during the consid-
eration of the case. Of course, the court committed
a technical violation. However, there is a doubt as
to whether this violation leads to the result that is
inadmissible according to Russian law.

The reconsideration of the case in the MAC and
the subsequent reversal of the arbitration award
by the state court suggests several issues of law,
which have practical relevance and deserve to be
analysed. We also can assess what result turns out
to be more harmful for the portrait of the Russian
legal order - the recovery of debt in favour of the
creditor through the main and additional awards of
the arbitral tribunal or the deprivation of the right
to recover debt due to procedural violations of the
arbitral tribunal.

1.Is the arbitral tribunal entitled to reconsid-
er the dispute after the state court had reversed
the initial arbitration award due to violation of
public policy of the Russian Federation?

The transfer of a possible dispute to a non-state
court (arbitration) is the result of the expression of
the parties’ will. Therefore, when deciding on the
jurisdiction of arbitral tribunal, it is necessary to
consider the will of the parties, expressed in the
contract. If the arbitration award is reversed due

' Itis customary to interpret the violation of public policy
precisely as a result that is inadmissible according to na-
tional law. A similar interpretation is set out in § 51 of the
Resolution of the Plenum of the Supreme Court of the Rus-
sian Federation dated December 10, 2019 No. 53 “On the
performance of the functions of assistance and control by
the courts of the Russian Federation in relation to arbitra-
tion procedure, international arbitration”.
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to invalidity of the arbitration clause, i.e., the state
court has established the absence of the will of the
parties to arbitration, reconsideration of the case
in arbitration is impossible. In all other cases, the
situation is different, the violation committed by the
arbitral tribunal can be eliminated when the case is
being reconsidered.

In search of an answer to the question of the ar-
bitral tribunal’s right to reconsider the case after the
state court has reversed its award, one should refer
to Parts 3-4 of Art. 234 of the Commercial Procedure
Code of the Russian Federation, which establish the
following: the reverse of a tribunal’s award shall not
interfere with the right of the parties of the arbitra-
tion procedure to turn to the arbitration tribunal
again, if the possibility of turning to the tribunal is
not lost. However, inadmissibility of reconsideration
of the case in arbitration is established in the part
4 of this article. It takes place the arbitration agree-
ment is invalid, or the nature of the dispute exceeds
the scope of this agreement, or the public policy of
the Russian Federation is violated.

Then it is necessary to rely on the interpretation
of Parts 3-4 of Article 234 of the Commercial Proce-
dure Code of the Russian Federation. The interpre-
tation can be grammatical, when the lawyer estab-
lishes the literal meaning of the words used in the
statute, and it can be teleological, when the lawyer
tries to comprehend the meaning of the norm, its
place in the legal system and the purpose of the rule
formulated by the legislator.

In the case under comment, the state courts
followed the path of a literal grammatical interpre-
tation of Part 4 of Article 234 of the Commercial
Procedure Code of the Russian Federation and did
not endeavour to establish what was the violation
of public policy of the Russian Federation during the
initial consideration of the case by the MAC.

The teleological interpretation of Part 4 of Arti-
cle 234 of the Commercial Procedure Code of the
Russian Federation requires determining the cor-
relation of the rule where it is impossible to recon-
sider the case in arbitration after violation of public
order, with the necessity to take into account the
will of the parties to resolve the dispute in arbitra-
tion. It is necessary to find a balance between, on
the one hand, the will of the parties to the contract,
and, on the other hand, the necessity for public
policy to be obeyed by the arbitral tribunal. Such
a balance can be provided by an assessment of the
eliminability of violations committed by the arbitral
tribunal when the case is being revised by the arbi-



tral tribunal. In other words, if the arbitral tribunal
can eliminate the violation of public policy during
the revising of the case, it is entitled to hear the
case; if it cannot, the party concerned has the right
to take legal action only with the state court.

In this case, from the point of view of the criteri-
on of the eliminability of the violation, the conclu-
sion offers itself that the arbitral tribunal is entitled
to revise the case. The recovery of the debt by the
main and additional award is an eliminable viola-
tion, which the arbitral tribunal will not repeat at
a reconsideration of the dispute.

Determining the circumstances when the arbi-
tral tribunal is entitled to revise the case after the
reversal of the initial award due to a violation of
public policy, on the basis of the eliminability of
the violation, seems to be a more flexible approach.

2. Is the arbitrator appointed to resolve the
issue of jurisdiction entitled to proceed to the
hearing on the merits?

In consideration of the present case, the courts
gave a negative answer to the question raised
and thereby sustained the defendant’s argument.
However, the position that the arbitrator, who is
appointed to resolve the issue of the jurisdiction
of the arbitral tribunal, is not entitled to proceed
to the hearing on the merits is highly controversial.

In the Russian legal order, the general rules for
appointing arbitrators are established by Article 2
of the Federal Law “On Arbitration (Arbitration
Proceedings) in the Russian Federation”, and are
specified in the rules of arbitration courts. By virtue
of Article 2 of the aforementioned Federal Law, an
arbitrator is always and only elected or appointed
to resolve a dispute, and not to resolve a separate
issue, for example, the issue of jurisdiction. In other
words the position where the appointment of an ar-
bitrator to resolve as separate issue and not the case
altogether, contradicts to the above article of law.

3. Why was the new award reversed with the
reference of the state court to res judicata in re-
gard to the judicial act on the reversal of the ini-
tial award (part 2 of Article 69 of the Commercial
Procedure Code of the Russian Federation)?

Res judicata, that is, the exemption from proof-
ing the facts established in another dispute be-
tween the same parties, is one of the most mys-
terious institutions of Russian procedural law. The
rules on res judicata adopted in Russian law are very
different from the similar institution in other juris-
dictions. In this case, the court formulated another
res judicata mystery.

I. REVIEW OF RUSSIAN CASE LAW

The point is that the court refers to the pre-
judicial nature of the state court’s judgment, which
reversed the initial arbitration award, and on this
basis comes to the conclusion that the new arbitra-
tion award shall also not be enforced. At first glance,
the reasoning is not clear, since the new award is
different and it may contain elimination of errors
that were the basis for reversal of the initial decision.

The reasoning of the court becomes clear when
referring to Part 4 of Article 234 of the Commercial
Procedure Code of the Russian Federation, where
it is expressly stipulated that the arbitral tribunal is
not entitled to revise the case if public policy was
violated at the first consideration. However, for the
application of Part 4 of Article 234 of the Commer-
cial Procedure Code of the Russian Federation, a
reference res judicata is not required, this reference
only complicates the comprehension of the court’s
position.

4.Is the creditor entitled to the third attempt
to recover the debt for non-payment of services
under the towing contract? The problem of a pre-
scriptive period.

When studying the case under comment, an
anecdote of the early twentieth century can be re-
called. Itis about a young and verbose lawyer who
represented the defendant, and an elderly counsel-
lor-at-law who acted on behalf of the claimant. The
young lawyer tried to sustain the dismissal of the
claim on the basis of ornate legal constructions, and
the counsellor-at-law said only a couple of words: if
there is a debt, it shall be recovered. The court found
in favour of the claimant.

In this case, the claimant rendered services, may-
be with a delay, but services were not paid. How can
the debt be recovered in the Russian jurisdiction
after the two-fold reversal of the arbitration award
by state courts?

The claimant is entitled to file a claim to the state
court for the recovery of the debt under part 3 of
Article 233 of the Commercial Procedure Code of
the Russian Federation. However, in this case, there
is a chance that the claim will be time-barred.

A one-year prescriptive period is established for
disputes arising from towing contract (Article 409
of the Merchant Shipping Code). When the dis-
pute is heard before the arbitration court, the run-
ning of the prescriptive period shall be suspended
(Part 3 of Article 202 of the Civil Code of the Russian
Federation), and when it is heard before the state
court — the prescriptive period shall not run (Part 1
of Article 204 of the Civil Code of the Russian Fed-
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eration). If, after the suspension or the period when
the prescriptive period was not running, the dispute
is still not resolved, the prescriptive period shall be
extended to six months (Part 4 of Article 202 and
Part 3 of Article 204 of the Civil Code of the Russian
Federation).

Itis impossible to deal with the issue of the pre-
scriptive period without studying the case materials,
but there are reasons to believe that this period ex-
pired since the violation of the right was committed
in the fall of 2016, and there were six-month breaks
between the proceedings in the arbitration.

It seems that the issue of further defence of the
claimant and the situation with the prescriptive pe-
riod should have been taken into account by the
state court when it reversed the new arbitration
award on formal grounds.

5. Why does the court find in favour of the
respondent and reverse the arbitration award,
but not in favour of both parties? The claimant
also pleaded for the reversal of the new arbitra-
tion award.

Both parties asked the state court to reverse the
new arbitration award, but the court finds only in
favour of LLC“NEVA-CHARTER" This entitles LLC“NE-
VA-CHARTER” to recover reimbursement of legal
costs from JSC “BELOMORTRANS’, which has not
succeeded to recover the debt in the Russian juris-
diction for the services rendered.

Once again, the procedural action of the court
is questionable. Apparently, the reasoning of the
court was as follows: the arguments in favour of
reversal the arbitration award provided by LLC“NE-
VA-CHARTER" are more convincing, therefore its ap-
peal should be allowed.

At the same time, by virtue of Articles 168 and
170 of the Commercial Procedure Code of the Rus-
sian Federation, when taking a judicial act, the court
is not bound by the legal arguments of the parties
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but is bound only by the evidence submitted by the
parties. This means that the court shall first assess
whether the applicant is entitled to the result that
he is seeking for. Consequently, the court was enti-
tled to find in favour of both parties, to reverse the
arbitration award and thereby leave on each side
the legal costs incurred.

Conclusion

The case under comment is an example of the
grammatical interpretation of part 4 of Article 234
of the Commercial Procedure Code of the Russian
Federation and brings us to the conclusion that if
the arbitration award is reversed by a state court
due to a violation of public policy of the Russian
Federation, the arbitral tribunal is not entitled to
reconsider the case, regardless of whether the vi-
olation committed during the first consideration
of the case is eliminable. This is a controversial for-
mal position that can be changed over time with
the help of the teleological interpretation of the
statute.

Each reader can evaluate which of the results
is more harmful to the portrait of the Russian ju-
risdiction: 1) the upholding of the recovery of the
debt in favour of the creditor through the main and
additional arbitration awards, which is essentially
a technical violation; or 2) the arbitration award of
the debt in favour of the creditor during a reconsid-
eration, despite the reversal of the previous award
on the grounds of violation of public policy (and not
on the grounds of invalidity of the arbitration agree-
ment or because the nature of the dispute goes
beyond the scope of this agreement), because the
arbitration agreement, given its autonomy, has been
concluded and continues to be valid; or 3) the cred-
itor is deprived of the right to recover the debt due
to the two-fold reversal of the arbitration awards
amid a reduced prescriptive period for its claim. =



I.0B30P CYLEBHOW NPAKTUKW POCCUU

KTo NNaTtuT 33 BbIrpy3Ky rpysa
Nnpu CMeHe NopTa Ha3Ha4yeHunAa?

Jeno N° A73-7921/2020 (OO0 «AnesaHc-[1B Kamyamka» v OO0 «Benmypa»)

O6cToaTenbcTBa cnopa: Mexay OO0 «AnbsaHc-
B KamuaTtka» (MepeBo3umk) n OO0 «BeHTypa» (3a-
Ka3uuK) OblS1 3aK/IOYEH JOrOBOP MOPCKON nepe-
BO3KM rpy3a, No YCNOBUAM KOTOPOrO rpy3 AOSKeH
6bITb focTaBneH B n/n MNanaHa v BbigaH Ny, ynon-
HOMOYEeHHOMY 3aKa3umkom. Kpome Toro, JOroBop
cofepxan ycnoBue, COrnacHO KOTOPOMY BbIrpy3Ka
rpysa B NOPTY Ha3HaYeHUA NPOU3BOAMNTCA CMNaMK
1 3a cyet lNepeBo3unKa.

B xopne cnepoBaHuAa cygHa py3sononyyatenb
(OO0 «MupacTpoli») fan UHCTPYKUUK MNepeBo3umnKy
Ha BbIrpy3Ky rpy3a B nopty leTponaBnosck-Kamuat-
CKNIA BMECTO M3HaYasnlbHO COrnacoBaHHOro nopTa
BbIFPY3KM NO OrOBOPY MOPCKOW NepPeBO3KU rpysa.

BmecTe c uHcTpyKumen [pysononyyatenb Hanpa-
BUN B apgpec NepeBo3unka NNCbMO, MO YCII0BUAM
KOTOPOro rapaHTMpOBas onnaTy Norpy3ovHo-pas-
rpy304HbIX paboT B NopTy MNeTponasnoBck-Kamyat-
CKWI, @ TaKKe ANCOYPCMEHTCKMX PacXomoB.

Mo pe3ynbTaTam yCrnewHOWN BbIrpy3Ku rpysa
B M3MEHEHHOM NOpPTY Ha3HauyeHuAa NepeBo3unkK
obpaTtunca K pysononyyatento 3a onnaton guc-
OYPCMEHTCKMX PAaCXOA0B U BbITPY3KM Fpy3a C CyfHa.

lpy3ononyuaTtenb NpeTeH3unio ocTaBun 6e3 yaos-
NeTBOPEHUA, YTO 1 CTano NoBOoAOM A obpalleHus
MNepeBo3uMKa C UICKOM B apOUTpaKkHbI Cyg,.

Cype6GHble aKTbl: YLOBNETBOPAA UCKOBbIE
TpeboBaHuA, ApbuTpaxkHbii cyn XabapoBcKoro
Kpaa KBanudnumMpoBan npaBoOTHOLLEHNA MeXOY
MNepeBo3unkom 1 [pysononyyatenem Kak JOroBop
BO3Me34HOro okasaHua ycnyr. Cya nocumran, uto
rapaHTMirHoe NucbMo py3ononyyaTens, Copepa-
Liee UHCTPYKLMIO MO BbIrpy3Ke rpy3a B MHOM MNop-
TY M rapaHTWIO OMnaTbl TAaKOW BbIFPY3KK, ABNAETCA

odepTon, a pakTnyeckme genctema MNepeBosumka
Mo BbIrpy3Ke — ee akLenToMm.

Mpwu aTom cyn otmeTun, uto pysononyyatenb
CTOPOHOW AOroBOpa MOPCKOWM NepeBO3KM rpy3a
He ABNAETCA, B CBA3M C YEeM YCNyru Mo BbIrpy3Ke
rpy3a B HOBOM MOPTY AOMKHbI ObITb OMIaYeHbl UM
1 He MOTyT ObITb BO3NIOXKeHbI Ha [lepeBo3uniKa.

B pamkax pasbupartenbctsa [pysononyyartenb
TaKe Bo3parkas, uTto rpys ot [lepeBo3unka B yKa-
3aHHOM MM B rapaHTUNHOM NUCbME MOPTY He NoJy-
yan. OgHaKo cyf 3TOT OBOZ OTKIOHWUIT CO CCbITKOM
Ha TO e caMoe rapaHTUNHOE NUCbMO, B KOTOPOM
lpy3ononyyatens nogTBEpAMA ONNaTy yCIyr HOBOro
YyKa3aHHOro UM rnopTa Ha3HayeHus.

JTlo60MNbITHO OTMETUTDb, UTO [epeBo3UnK B MaTe-
puanbl gena npefcTaBui 4OroBOP NepPeBO3KU MHOMN,
Hexenu 6blN1 B LeICTBUTENIbHOCTM 3aKITIOUEH MEXAY
MepeBo3unKoMm 1 3aKazunMKoM. ITO 06CTOSTENbCTBO
6bl10 NOATBEPKAEHO 3aKa3urKoM. BrnonHe BepoAT-
HO, YTO NpeAcTaBNeHHbIN [TepeBO3UYNKOM dK3eM-
NAAp JOroBopa Mor cofiepaTb YCNOBMe O BbIrpy3Ke
rpy3sa 3a cuetT [py3ononyyatens ans o60cHoOBaHWA
TpeboBaHusA MNepeBo3urka. OfgHaKo NOCKONbKY A0-
roBOp MOPCKOW NepeBO3KM rpy3a He 6bin OCHOBa-
HVeM AN B3bICKaHWUA NnaThbl, TO Cyf He CTan BHUKaTb
B BOMPOCHI peflaKkL1ii IBYX JOFOBOPOB.

Ha nepBbili B3rnag, MoXeT NokKasaTbCA Hecrnpa-
BEAJIMBbIM, YTO COrNacoBaHHbIE PACXOAbl Ha BbIrpy3-
Ky rpy3a B MHOM NopTy 6biiiv BO3N0XeHbl Ha [py30-
nosyuaTens, B TO BpeMs Kak, O4eBUIHO, HeCyyal-
HO B JOTOBOpPE NepeBO3KN COAEPKANOCh YCIIOBUE
0 BbIrpy3Ke rpy3a UMeHHO 3a cueT lNepeBo3uuKa.

OpOHaKo MOXHO BO3pPa3nTb, UTO 1 NEPEBO3UYMK
Npw 3aKJIYEHNN LOroBOPa C 3aKa3uMKOM, BO3MOXK-
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HO, He cornacunca 6bl Ha BbIFPY3KY rpy3a B MHOM
nopTy B CUNY, HaNpuUMmep, Kakmx-nmbo TexHosoru-
YyecKnx 0cCobeHHOCTEN NOPTa UK NO KpaiHen mepe
yBenuuun 6bl pasmep ¢paxta. MHbIMK cnosamu,
MepeBO3unK COrnacmca Ha BbIrPy3Ky rpysa B KOH-
KPETHOM MOPTY Ha KOHKPETHbIX YCIOBUAX. Takum
o6pa3om, [epeBo3UnK JOSIKEH COXPAHATb BO3-
MOXHOCTb MepecMoTpa CBOEro BO3HarpakaeHus
B C/lyYae M3MeHeHUsA N3HavyanbHO COrNacoBaHHOIoO
nopTta BbIrpy3Kku. B paccmaTpriBaeMom ciyyae Takas
BO3MOXHOCTb peann3oBasacb NyTem 3aknioveHns
o6ocobneHHoro gorosopa c [pysononyyatenem,
XOTA TO e camoe MOoro ObiTb cieNnaHo 1 B paMKax
OTHOLUEHMI C 3aKa3uNKOM.

NHTepecHbIM ABNAETCA BONPOC NPaBOMEPHOCTU
M3MeHeHVA NopTa Ha3HaueHuA [py3ononyyartenem.
py3ononyuatenb obnagaet BeCbMa OrpaH1yYeHHbIM
KOJIMYeCTBOM MpaB 1 06A3aHHOCTEN NO AOroBOpPY
MOPCKOW nepeBo3Ku rpysa. lpeacraBnaeTcs, 4to
npasa Ha U3MeHeHue YCNoBUIM JOroBOopa MOPCKOM
nepeBo3KM rpysay [py3ononyuatens B paccmaTpu-
BaeMOM cJly4yae HeT. IMeHHO No3Tomy cyA 1 NocYu-
Tan, uto mexay pysononyyatenem n lNepeBo3um-
KOM CNOXMUN1Ccb 060co6neHHbIE MPABOOTHOLLEHMA.

B paccmaTtpuBaemon cutyauunm NepeBo3unk
Ha MOMeHT obpaLlyeHua K Hemy OO0 «MupacTpoin»
6biN, CKOpee BCero, NoCTaBfieH B U3BECTHOCTb
0 TOM, KTO siBnAeTcA [pysononyyaTtenem, u 6bin
yBepeH B TOM, YTO CO CTOPOHbI TPETbMX L Npe-
TEH3UIN NO BbIrpy3Ke rpy3a B MHOM MOPTY, Yem
yKa3aHHbIN B JOroBope, He byaeT. BepoAaTHo, 310
CTano npuYnHON, No Kotopon lMepeBo3unk npu-
HAN MHCTPYKUMKM [py3ononyyatens, HECMOTpPA
Ha M3HayYyasNibHO COrNaCcoOBaHHbIN B JOrOBOPE NHOM
NYHKT BblJauu rpy3a. Ha npaktuke Takue cutyaumm
4acTo NPUBOZAT K TOMY, UTO NEPEBO3UMK TPebyeT
npefocTaBneHna eMy rapaHTUiiHoro nncbma (Let-
ter of Indemnity), no ycnosuam koToporo nepe-
BO3UMKY OyayT BO3MelLeHbl BO3MOXHble YObITKY,
Bbl3BaHHble, HaNpuMep, BbiJayel rpysa B nopry,
OT/INYHOM OT MOpPTa Ha3HayYeHus, nonyyatento 6e3
KOHOCaMeHTa (MNn MHOMY, HeXeNnn yKa3aHHbI
B KOHOCaMeHTe, nonyvatento). Kny6bl B3auMHOro
CTPaxoBaHMA OTHOCATCA K TaKOW NpPaKTUKe OTpu-
LaTenbHO, MpU3HaBas Takne AeNCTBNA NepeBo3un-
Ka B KauecTBe fieBMaLnn, BegyLlen K BO3MOXHOM
yTpaTe CTPaxoBOro NOKPbITUA.

BmecTte ¢ TeM MOXXHO OLEHNTb Takne gencTBusA
MNepeBo3uMKa Kak HapyLlLeHre fOroBopa MOPCKOW
nepeBO3KM rpy3a, ecnu Obl BbIrpy3Kka rpysa B HO-
BOM MOPTY NnoBJiekna 6bl Kakoro-nnbo poaa yobITKK,
NOCKOJIbKY NPUHATKE [TepeBo34nKOM NHCTPYKLUUI
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ot [py3ononyyaTens no N3MeHeH o NopTa BbIrpy3-
K1 nget Bpaspes c oba3aTtenbcTsamu NepeBo3surka
nepep 3akasumkom. PazymeeTcs, MHOroe 3aBnCuUT
OT YC/I0BMI AOrOBOPAa MOPCKOW NepeBO3KU rpysa
mexay 3akaszumkom v Nepeso3unkom. B 3Tom cmbic-
ne MNepeB0o3uKK B3N Ha ceba onpefeneHHbIe PUCKN.
[na Toro uto6bl UX MMHUMK3NPOBATb, [epeBO3UNKyY
cnepoBaso 6bl y3HaTb y 3aKa3urkKa O BO3MOXHOCTH
N3MEeHEHWA NopTa BbIrPY3KM B COOTBETCTBUN C UH-
CTpyKumamm Mpy3sononyyatens.

C opyrou cTopoHbl, fenctaua lpysononyyartens,
MMEOLLEro NPaBo 1 06A3aHHOCTb MO NMOyYEHUIO
rpysa, B 06xof 3aka3umka no HOMMHaLUN HOBO-
ro nopTa BbIrPy3Kn NPUBENN K TOMY, YTO PaCXOAbl
Mo BbIrpy3Ke rpysa, KOTopble n3HayanbHO Mo yc-
NOBUAM JOroBopa npeanonaranincb K HeCEHUIO
MepeBo3umKkom, nernu Ha nneym camoro pysono-
nyyatens.

HakoHel, HY>XHO OTMeTUTb, YTO CUTyauus,
OnurcaHHasA B Crope, N pe3ynbraT ee paspeLleHmns
BO MHOrOM OCHOBbIBAOTCA Ha AaBHEM TeopeTuye-
CKOM Crnope O MPaBOBOM MOSIOKEHNN rpy30Monyya-
TenA B LOroBOpe MOPCKON NepeBo3KM rpysa. Bkpat-
Lie HaNOMHVM, YTO B OOLLEM 1 LIENTOM CYyLLeCTBYIOT
No3uLMK, COrNacHO KOTOPbIM rpy3ononyyarenb
MO>KeT BbICTyNnaTb MO0 CTOPOHOW JOroBopa, CaMo-
CTOATENbHbIM CYObEKTOM OTHOLLEHWI NEPEBO3KM,
BCTYNaKLLMM B HUX Ha onpefeneHHon CTagumn ero
NCMONHeHNA, NGO TPEeTbMM NINLIOM, B MOJb3Y KO-
TOPOro 3aK/y4aeTca 4OroBOp UM NPON3BOAUTCA
NCMOJIHEHUE NO HeMy, T.e. IMLOM, He ABNAIOWNUMCA
CTOPOHOW JOroBopa.

Poccuninckoe npaBo ncxoguT U3 TOro, YTo rpy-
3omnosnyyaTenb He ABNAETCA CTOPOHON JOroBopa
MOPCKOW MepeBO3KN rpy3a, UTO BbITEKAET M3 Nerasb-
HOro onpegeneHua gorosopa. Kpome Toro, ct. 119
KTM PO 3TOT Te31C NOATBEPKAAET 1 YTOUHAET, UTO
OTHOLLEHMWA MEXAY NEPEBO3UNKOM U HE ABAIOWUM-
€A CMOpOHOU 002080pa MOPCKOU nepeso3KuU 2py3a
nosiydamersieM onpefenarTca KOHOCaAMEeHTOM.

Hy»HO 3ameTnTb, 4TO ecnu 6bl poccUinckoe npa-
BO MCXOAWIO M3 KOHLENLMM TPEXCTOPOHHEro [0ro-
BOpa MOPCKOW NepeBO3KU rpy3a, To, CKopee BCero,
penctena Mpysononyyatensa 6oy 6bl KBanuduym-
pOBaHbl MHaye, a YC/I0BMA OroBOpa O BbIrpy3Ke
rpysa 3a cyet [lepeBo3ymKa B c/iydyae n3MeHeHns
nopTa 1 B OTCYTCTBUE BO3pakeHu MNepeBo3urka
Ha TaKyto 3aMeHy Morv bl 6bITb MPYIMEHEHbI B MOJ-
HOW Mepe.

LlecTton apbuTpakHbli anenfaunOHHbIN Cyq
n ApbutpaxkHbin cyg JanbHeBOCTOYHOrO OKpyra
C pelueHnemM cyaa NepBo MHCTAHLUM COrNacuInCh,



NOMYTHO OTMETUB, YTO FPY3 BbIFPYXXeH MO NPOChb-
6e py3ononyyatena B UHOM NOPTY, B CBA3M C YeM
LO0BOAbI O TOM, YTO BbIrpy3Ky NepeBo3unk oba3aH
OKa3aTb 3a CBOW CYET B paMKax fOroBopa, 3akKito-
YEHHOrO C TPETbUM NTNLOM (3aKa3umMKoMm), NpPaBo-
MEPHO OTKNOHEHbI CYAOM MEPBON MHCTAHL K.

CTouT 3aMeTnTb, YTO B 060CHOBaHKe JOBOAA
0 HenonyyeHun rpysa ot lNepeso3unka [pysonony-
yaTesb CCbI1aNCA Ha TO, UTO HM €My, HW 3aKa3umKy
He ObINo M3BECTHO NNLO, KOTOPOE MOMYUYUISIO rpys3.
Mpwn 3TOM MHCTPYKUMKN [py3ononyyatensa B ra-
PaHTUMNHOM NMCbME He COfepKann KOHKPETHOro
nmua, KOTOPOMY rpy3 JOMKeH 6bln ObITb BblAaH.
OpnHako, N0 MHeHMIo cyAa NepBOM MHCTaHL MW, 3TO
He CBMAETeNbCTBOBAsIO O TOM, YTO rpy3 BCe-TaKu
He 6bin BblAaH (BONPOC NULLb KOMY, HO B pamMKax
3TOro cnopa OH He uMen 3HauveHua). Ecnu rpys
LEeNCTBUTENbHO Obln BblAaH HEM3BECTHOMY NULY
(1 5TOT fOBO/, He ABNAETCS CNOCOOOM COBMECTHOMN
3aWnTbl 3aKasumka n lpysononyyaTtensa npoTus
ncka NepeBo3unka), To TOrMYHBLIM NPOAOTIKEHNEM
MHUMAEeHTa CTaHeT NCK 3aka3umka/lpy3ononyya-
Tena B agpec NepeBo3yrika 0 B3biCKaHMM YObITKOB
B CBA3M C Bblgayen rpysa HeynosHOMOYEHHOMY
nnuy. OgHako, cyasa no TeKCTy cyaebHOoro akTa,
rpy3 Obin BbilaH paboTHMKaM NopTa, KoTopble,
cKopee Bcero, ObInn MHCTPYKTUPOBaHbI B OTHOLLE-
HUM NONyYeHNA 1 NocneayLen nepeaayun rpysa
[py3ononyuatentio.

BbiBOoAbI

1. CnepyeT pa3rpaHnynBaTb M3MEHEeHUe nopTa
BbIFPY3KK, KOTOPOE OCYLLECTBNAETCS CTOPOHAMM
AOrOBOPa MOPCKOV NepeBO3KM rpy3a OTHOCUTESb-
HO M3HayaslbHO OFOBOPEHHOTO MOPTA BbIrPY3KY,

I.0B30P CYLEBHOW NPAKTUKW POCCUU

OT «HOBOTO» (MHOrO) MopTa BbIrPy3KK, KOTOPbIN
nepeBO34YMK MOXET MPUHATb B pe3ynbrate HOMU-
Hauuun rpy3ononyyartesieM Ha CBOWM CTpax 1M pUCK
BHE PamMOK [JOroBopa MOPCKOM NepeBO3Ku rpysa.

2. HanpaBneHue Kaknx-nnbo NHCTPYKLUIA rpy-
3onony4yatenem B agpec NepeBo3ynKka, ecsivi NHoe
He NpenyCcMOTPEHO OFOBOPOM MOPCKOW MEPEeBO3KM
rpy3a, 1 X BbIMOSIHEHME NePEBO3UYNKOM MOTYT CBU-
AeTeNbCTBOBATb O 3aKNioUueH 060cobneHHoro fo-
roBopa Mexay rpy3onosnyyaresieM 1 NepeBo3UnNKOM,
OT/INYHOTO OT MX OTHOLUEHMWI B paMKax fOroBopa
MOPCKOW NepeBO3KM rpy3a. B cBA3M C BbINOAIHEHNEM
TaKMX MHCTPYKLUMIA y rpy30ononyyvatensd BO3HUKHET
06A3aHHOCTb MO OMaTe OKa3aHHbIX MePEeBO3UYNKOM
yCNyr BHE 3aBUCKMMOCTM OT cofepKaHnA YCIOBUN
[lOroBOpa MOPCKOW NepeBO3KN rpy3a, faxe ecnu
nocfiefHne yCTaHaBAMBAlOT OKa3aHne Taknx ycnyr
CUIaMM 1 3@ CYET NepeBO3YlKa.

3. B cnyyae Heo6xoQMMOCTU M3MEHEHNA nopTa
BbIFPY3KM B X0[e ClefoBaHnA CyiHa rpy3onony-
yaTento cnegyet 06paTUTbCA C COOTBETCTBYIOLLEN
NHCTPYKLUMERN K FPy300TNpaBuTesNio, KOTOpbI foN-
XeH faTb yKa3saHuA nepeso3unky. B niobom cny-
Yyae CTOPOHaM MPaBOOTHOLLEHUI peKOMeHAYyeTCA
MaKCMManbHO TOYHO 0603HAUUTb, YTO M3MEHeHNe
nopTa BbIrPy3KnN NPON3BOAMNTCA MPUMEHUTENBHO
K OTHOLUEHMAM, BbITEKaloLWKM U3 JOroBopa Mop-
CKOW nepeBO3KM rpysa.

4. B cnyyae nonyyeHna MHCTPYKLUMIA O 3aMeHe
nopTa Ha3HaYeHUA CO CTOPOHbI YNPaBOMOYEHHbIX
TPEeTbMX UL, BKIOYaA rpy3ononyyartens, nepeBos-
UMKy pekoMeHayeTcA MHPOPMMPOBaTb 06 3TOM rpy-
300TNpaBuUTena/3akasumka, YTobbl CHU3UTb PUCK
BO3MOXHbIX MPeTeH31I B CBA3U C BblAayen rpysa
B MOPTY, OT/IMYHOM OT COrNIaCOBAaHHOIO B JOrOBOpe
MOPCKOM NepeBO3Kn rpysa. |
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Who Pays for the Discharge of Cargo
When the Port of Destination

Is Changed?

Case No.A73-7921/2020 (LLC “Alliance-DV Kamchatka” v LLC “Ventura”)

Facts of the case: an agreement for the carriage
of goods was concluded between LLC “Alliance-DV
Kamchatka” (the Carrier) and LLC“Ventura” (the Con-
signor), under which the cargo shall be delivered to
the destination point Palana and handed over to
a person authorized by the Consignor. In addition,
the contract contained a provision under which the
discharge of cargo at the destination port shall be
carried out by and at the expense of the Carrier.

In the course of the vessel’s passage, the
Consignee — LLC “Mirastroy” — gave instructions
to the Carrier to discharge the cargo in the port
Petropavlovsk-Kamchatsky instead of the initially
agreed discharge port under the contract of car-
riage of goods by sea.

Together with the instructions, the Consignee
sent a letter to the Carrier, under which he guaran-
teed payment for loading and discharge operations
in the port Petropavlovsk-Kamchatsky, as well as to
compensate disbursements.

After the successful discharge of the cargo at
the changed destination port, the Carrier asked the
Consignee to compensate the disbursements and
pay for the discharge of the cargo from the vessel.

The Consignee dismissed the complaint, which
became the reason for the Carrier to file a claim with
the commercial court.

Ruling of the courts: the Commercial Court of
Khabarovsk Krai pronounced in favour of the Claim-
ant and qualified the legal relationship between the
Carrier and the Consignee as a services agreement.
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The court held that the Consignee’s letter of guar-
antee containing instructions for the discharge of
cargo in another port and a guarantee of payment
for such discharge is an offer, and the actions of the
Carrier — discharge — are its acceptance.

In this respect, the court noted that the Consign-
ee is not a party to the contract for the carriage of
goods by sea, and therefore the services for dis-
charge of cargo in the changed port shall be paid
by the Consignee, and cannot be imposed on the
Carrier.

In the proceedings, the Consignee also objected
that he had not received the cargo from the Carrier
in the port emphasised in the letter of guarantee.
However, the court dismissed this argument with
reference to the same letter of guarantee in which
the Consignee confirmed payment for the services
of the new destination port.

It is interesting to notice that the Carrier submit-
ted a contract for the carriage other than it was ac-
tually concluded between the Carrier and the Con-
signor. This fact was confirmed by the Consignor.
It is likely that the copy of the contract submitted by
the Carrier could contain a provision regarding dis-
charge of the cargo at the expense of the Consign-
ee to justify the Carrier’s claim. However, since the
contract for the carriage was not the basis for the
award of payment, the court did not delve into the
questions of the wording of the two contracts.

At first glance, it may seem unfair that the agreed
costs for discharge of cargo in another port were



imposed on the Consignee, while, obviously, it was
not accidental that the contract for the carriage con-
tained a provision regarding the discharge of cargo
at the sole expense of the Carrier.

However, it can be argued that the Carrier, when
concluding a contract with the Consignor, might
not have agreed to discharge the cargo in another
port, for example, because of some technological
characteristics of the port. The carrier also might
at least have raised the freight. In other words, the
Carrier agreed to discharge the cargo at a particular
port and given particular terms. Thus, the Carrier
should be entitled to change its remuneration when
there is a change of the initially agreed discharge
port. In the case under consideration, such a right
was exercised by concluding a separate contract
with the Consignee, even though the same conse-
quences could be reached within the legal relations
with the Consignor.

An interesting question is the lawfulness of the
destination port’s change made by the Consignee.
The consignee has a very limited number of rights
and duties under the contract for the carriage of
goods by sea. It seems that the Consignee is not
entitled to change the terms of the contract for the
carriage of goods in this case. That is why the court
held that there were separate legal relations be-
tween the Consignee and the Carrier.

In the situation under consideration, the Carrier
was most likely informed, at the time of LLC “Mir-
stroy” contacted it, regarding who the consignee
was, and the Carrier was sure that there would be no
claims brought by third parties for discharge of car-
go at a port other than specified in the contract. This
was probably the reason why the Carrier accepted
the instructions of the Consignee despite the other
destination port initially stipulated in the contract.
In practice, such situations often lead to the fact
that the Carrier requires the provision of a letter
of indemnity to him, under the terms of which the
carrier will be reimbursed for possible losses caused
by for example, the release of cargo at a port other
than the port of destination, to a party other than
the one specified in the bill of lading etc. P&l Clubs
do not approve of this practice, recognizing such
actions of the carrier as a deviation, which could
jeopardize insurance cover.

At the same time, it is possible to consider such
actions of the Carrier as a violation of the contract
for the carriage of goods by sea, if discharge of the
cargo in a new port would lead to any losses, since
the Carrier’s acceptance of instructions provided
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by the Consignee to change the discharge port is
contrary to the Carrier’s obligations towards the
Consignor. Of course, much depends on the terms
of the contract for the carriage between the Con-
signor and the Carrier. In this aspect, the Carrier
has assumed certain risks. In order to minimise
them, the Carrier should have asked the Consign-
or regarding the possibility of changing the dis-
charge port in accordance with the instructions
of the Consignee.

On the other hand, the actions of the Consignee,
who has the right and obligation to accept the car-
go, bypassing the Consignor by nominating a new
discharge port led to the fact that the costs of dis-
charge, which were originally (under the terms of
the contract) supposed to be borne by the Carrier,
rested on the shoulders of the Consignee himself.

Finally, it should be noted that the situation de-
scribed in the dispute and the result of its resolution
are largely based on a long-standing theoretical
dispute about the legal status of the consignee in
the contract for the carriage of goods by sea. Let
us briefly recall that, in general, there are positions
according to which the consignee can act either as
a party, an independent subject of relations, or as a
third party in whose favor the contract is concluded
or the performance under it, that is, a person who
is not a party to the contract.

Russian law proceeds from the fact that the
consignee is not a party to the contract of carriage
by sea, which follows from the legal definition of the
contract. In addition, Article 119 of the Commercial
Shipping Code of the Russian Federation confirms
and clarifies that the relationship between the car-
rier and the supplier of services for the carriage of
goods by sea who is not the party to the contract shall
be governed by the bill of lading.

It should be noted that if Russian law proceeded
from the concept of a trilateral agreement for the
carriage of goods by sea, then, most likely, the ac-
tions of the Consignee would have been qualified
differently, and the terms of the agreement on the
unloading of goods at the expense of the carrier in
the event of a change in the port and the absence
of objections to such a replacement, could be fully
applied.

The Sixth Commercial Court of Appeal and the
Commercial Court of the Far Eastern Circuit upheld
the decision of the court of first Instance. The court
noted that the cargo was discharged in another
port at the request of the Consignee, and in that
sense, the arguments that the Carrier is obliged to
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discharge the goods at its own expense under the
contract concluded with a third person (the Con-
signor) were lawfully dismissed by the court of first
instance.

It is worth mentioning that in support of the ar-
gument regarding failure to accept the cargo pro-
vided by the Carrier, the Consignee referred to the
fact that neither it nor the Consignor were aware
of the person who accepted the cargo. At the same
time, the instructions of the Consignee in the letter
of guarantee did not contain a particular person
to whom the cargo was to be handed over. How-
ever, according to the court of first instance, these
circumstances did not indicate that the cargo was
not actually handed over (the question is only to
whom, but within this dispute, this question did
not matter). If the cargo was indeed handed over
to an unknown person (and this is not a joint de-
fence of the Consignor and the Consignee against
the Carrier’s claim), then the logical continuation
of the incident will be the claim of the Consignor/
Consignee to the Carrier for damages in connection
with the discharge of the cargo to an unauthorized
person. However, given the text of the judgment,
the cargo was handed over to the port employees,
who, most likely, were instructed to accept and then
deliver the cargo to the Consignee.

Conclusions
1.1t is necessary to distinguish the change of the
discharge port by the parties to the contract for the

carriage in regard to the initially agreed discharge
port, and the “new” (other) discharge port, which
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the carrier can accept as a result of the nomination
by the consignee at its own risk not under the con-
tract for the carriage of goods by sea.

2. Forwarding of any instructions by the consign-
ee to the carrier, unless otherwise provided for in
the contract for the carriage of goods by sea, and
their performance by the carrier may indicate that
there is a separate contract between the consignee
and the carrier, which is different from their relations
under the contract for the carriage of goods by sea.
In connection with the performance of such instruc-
tions, the consignee has an obligation to pay for the
services rendered by the carrier, regardless of the
terms of the contract for the carriage of goods by
sea, even if the latter stipulates that such services
are to be rendered by and at the expense of the
carrier.

3. If it is necessary to change the discharge port
in the course of the vessel’s passage, the consignee
should apply with according instructions to the con-
signor, who should give instructions to the carrier. In
any case, the parties are recommended to accentu-
ate as accurately as possible that the change of the
discharge port is made in relation to the contract
for the carriage of goods by sea.

4. If the Carrier accepts instructions regarding
the change of the destination port provided by
authorized third parties, including the consignee,
the carrier is recommended to inform the consign-
or concerning that in order to reduce the risk of
possible claims in connection with the discharge of
the cargo at a port other than that stipulated in the
contract for the carriage of goods by sea. =



Apecta 6oAaTbca -

I.0B30P CYLEBHOW NPAKTUKW POCCUU

CYAHO He apeHA0BaTb

MocmaHoeneHue Ap6umpakHozo cyoa Cegepo-Kaska3zckozo okpyaa
om 13 masa 2021 a. no 0eny N2 A53-42452/2019 (OOO «¥Ynpasnamowas
KomnaHus «Peka-Mope»» v 000 «llpocmopebi»)

®akTtbi: 000 «YK «Peka-Mope»» (CygoBna-
aeney, Victeu) npepgoctaBuno OO0 «lMpocTtopbi»
(®dpaxToBaTenb, OTBETUMK) B TaliM-4apTep CyQHO —
T/x «Kazak».

B nepuog peictBus goroopa cyaHo 6bino ape-
CTOBaHO TypeuKMMK Bnactamm B nopty MepcumH
3a Heynnaty fonra nepeg TpeTbmn nuuamu. MNe-
prioZ HaxOXAEeHUA CyAHa Noj apecTom COCTaBuU
8 cyToK.

B cBA3M ¢ apecTtom B nopTy MepcuH, cyaHo
He MOrJ10 NCNOJIb30BaTbCA MO Ha3HaveHuo,  Ppax-
TOBaTes/lb HE CMOT UCMOJTHUTb JOFOBOP MOPCKON
nepeBO3KN rPy30B, KOTOPbIN B CBA3M C 3TUM Oblin
pPacToprHyT.

BrnocnencTenn cygHo 6bino Bo3spalleHo Cynos-
nagenbuy, 3arnpaBiaeHHOEe TOMIVIBOM.

Mo ycnoBumAm foroBopa NoMUMO onaTtbl GpaxTa
¢dpaxToBaTtenb 6bln1 0653aH NPefoCTaBATb U Onfa-
ynBaTb BCe BUbl OYHKEPHOro TOMNBA, areHTCKne
pacxogbl U T.4.

B cBA3M c 06pa3oBaBLIelicA 3a[0/IKEHHOCTBIO
CynoBnapgenel obpatunca B apbuTpaxHbIi Cyf € NC-
Kom K OpaxToBaTento o B3blcKaHUn 657 376,40 pyob.
CTOMMOCTY TOonNMBa, 3 092 206,09 py6. cTOMMOCTH
¢dpaxta, 70 000,00 py6. B BO3MELLEHME ClOPBEiEp-
CKUX YCNYT 338 UHCMEKUMI0 KonmyecTBa TONINBA,
Macna, Boabl Ha 60pTy (3KcnnyaTaLunMoHHbIe pac-
XOfbl) MO TaM-YapTepy.

B cBoto ouepenb QPpaxToBaTenb obpaTtuics
kK CypoBnagenbLy CO BCTPEYHbIM MCKOM O B3bl-
ckaHum 4 200 000,00 py6. ynyuwieHHOW BbIroAbl
n 1931 997,50 py6. pacxofoB no nprobpeTeHnto

AJ15 CyOHa TOMNNMBa, KOTOPbIM OHO 6bINO 3anpaBsne-
HO Ha MOMeHT Bo3BpaTa McTuy.

BcTpeuHble TpeboBaHMA 6bINv MOTUBMPOBAHDI
TeMm, uTo (i) no ycnosuam gorosopa CynoBnageney,
LOMXKeH 6bin 0becneunTb MOPEXOLHOCTb CyAHa
N BO3MOXHOCTb ero 6ecnpenAaTCTBEHHOrO UCMOMb-
30BaHMA, @ BMECTO 3TOro CyAHO HaXxOAWnocb Nog
apectowm; (ii) cynHo 6b1i10 BO3BpPALLEHO 3anpaBieH-
HbIM TOMIMBOM, CTOUMOCTb KOTOPOrO MOANEXNUT
BO3MELLEeHMIO.

Cype6Hble aKTbl: pelleHneM cyaa nepBom MH-
CTaHLMW, OCTABNEHHbIM 6€3 N3MeHeHUs BbILeCTonA-
WMMM MHCTAHUWAMK, MEPBOHAYabHbIN NCK Obln
YAOBMIETBOPEH MNOMHOCTbI0. OTBETUMK He ocrapmBan
TpeboBaHuAa VcTua.

BcTpeuHbiit UCK 6bin ya0BNETBOPEH TOMBKO B Ya-
ctn pacxogos OTBeTUMKA Ha BO3BpalleHHoe To-
nnueo. MNpwu 3Tom McTey npusHaBan GakT NprUHATHA
TOMNNMBA, HO NPOCKN OTKa3aTb B YAOBIETBOPEHUN
TpeboBaHMA BBMAOY Henepesaun emy TOBapHO Ha-
KrnagHom Ana Bo3melleHua Hanora. [pwn atom cyq
yKasar, YTo OTCyTCTBME TOBAPHOW HAaKNagHOW Ha To-
MIVBO HE MOXET CNTY»KUTb OCHOBaHWEM A1 OCBO-
60 aeHnA VicTua oT BO3MeLLeHs YKa3aHHOM CyMMbl.

Cynom npou3sBeaeH 3a4eT TpeboBaHUA.

OcHOBHoOW cnop pa3BepHyNca BOKpyr Tpebo-
BaHMWA O B3bICKaHUW ynyLeHHON Bbiroabl GpaxTo-
BaTeNA, UTO NOCNYKWUIO0 NPUYNHON JasibHenLwero
ob6xanoBaHusA peweHna OTBETYMKOM B yKa3aHHOM
yacTu.

Otka3biBaA OTBETUMKY BO B3bICKAHWM YMyLLEH-
HOW BbIrofdbl, Cya NepBON MHCTAHUUM NCXOAUN

27



MOPCKOE NMPABO | MARITIME LAW | 3 = 2021

13 TOTO, YTO 13 MaTePUaANOoB Aiena CeayeT, YTo Ha-
XOX[AeHve cyaHa Nog apecToM B yKa3aHHbI neprof
He 3aBKCeNo OT AeNcTBMI VicTua, OTCYTCTBYIOT fOKa-
3aTeNIbCTBa, UTO YObITKM DpaxToBaTesNo NPUUYMHEHDI
HEUCNONHEHNEM UIN HEHAZNEXKALLMM UCMONHEHN-
em ob6a3atenbctBa CygoBnagenbLem.

B pamkax HacToALllero aena cygbl oLeHnBanu
pelleHne TypeLKux BracTen (cyna) o HanoXeHum
apecTa Ha CYAHO, 13 KOTOPOro C/ieAyeT, UTo apecT
cyAHa 6bin cBA3aH C HeonnaTon ero 6yHKepoBKY,
a Takke peLleHvie NepBoro TOProBoro cyfa nepeoi
WHCTaHLMK (B KauecTBe MOPCKOro cyaa) r. MepcumHa
O CHATUM apecTa C T/x «Kazak».

Kak noateepxaaetca peleHnem MepBoro Topro-
BOro cyaa MepcuHa, apect 6b11 HanoXeH Ha CyfHO
owWKnbOoYHO, B pe3ysibTaTe HE3aKOHHbIX JeNCTBUIA
TpeTbUX nuL (No TPeboBaHUI0 K KOMMaHWK, He AB-
nAsLwenca ppaxToBaTenem CygHa).

Mpu 3TOM Cyabl NPUHANN BO BHMMaHKe o6CTo-
ATENbCTBA, CBUAETENbCTBYIOWME O OOMKHON 3a-
6oTnnBocTu McTua B o6ecneyeHn MOPEXoaHOCTH
CyfHa 1 BO3MOXKHOCTM ero 6ecnpenAaTCTBEHHOrO
MCMOJb30BaHMA:

+  CYOHO B MOPEXOAHOM COCTOSIHUM 6blS1I0 NOJAHO
rOTOBbIM K MOrPYy3Ke BO BCEX OTHOLLIEHMAX B NOP-
TY MepcuH, o yem QOpaxToBaTtento 6bin NogaH
COOTBETCTBYIOLUNIN HOTUC;

+  WcTeu npuHan mepbl Ana cBOeBpeMeHHOro ocna-
pVIBaHUA apecTa;

+ WcTey 0o CHATMA apecTa BHeC rapaHTuio ans
0CBOOOXKAEeHNA CyHa, HECMOTPA Ha TO, UTO
apecT HanoXeH B obecrnevyeHne UCMONIHEHUA
TpeboBaHWI K JIMLY, HE UMEIOLLEMY OTHOLLEHNA
K CYQHY.

Cyn KaccaumoOHHOW MHCTaHL MM NpULen K BblBO-
Ly, UTO HUPKECTOoALLME Cyabl MPAaBOMEPHO He YyCMO-
TPpenu oCHOBaHUIM AnA oueHKn nosegeHuna Mcrtua
KaK NpoTrBOpeYaLLero NprMHATbIM MO TakM-YapTepy
006A3aTeNnbCTBaM U HaXOA4ALLEroca B NPUYNHHOM
€BA3Y ¢ yobITKamy OTBETUNKA.

OTmenbHO cyn KacCauMOHHOW MHCTaHUUKM OT-
MeTus, 4To MexxayHapoHaa KOHBeHUMA 06 YHU-
drKaLmMm HEKOTOPbIX MPaBWI, KaCaloLMXCA apecTa
MOPCKMX CyAoB (3akntoyeHa B 1. bpioccene 10.05.
1952), u cT. 393 KTM PO HenpuMeHMMbI B HaCTOSI-
Lem fene, NOCKOJSIbKY OHM OTHOCAT BO3MELLEHNE
yObITKOB K OTBETCTBEHHOCTU N1MLLA, MO TPeboBaHMio
KOTOPOro CyAHO 6bl10 HE3aKOHHO NN HEOBOCHO-
BaHHO apecToBaHo.

KommeHTapumii: gaHHOe Aeno rnokasaTeslbHO
C TOUKW 3peHUsA TOro, YTO PUCK apecTa CyaHa (1 co-
OTBETCTBYIOLLMX YObITKOB) MOXET HECTU Kak CyA0B-
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nageneu, Tak u ¢ppaxtoBatenb. bonee Toro, pacnpe-
[eneHve 3Toro prcka 3aBUCUT OT CyfoBnagenbLa,
LEeNCcTBUA KOTOPOro noanexart cyaebHol oLeHke
Ha npeAMeT YyCTaHOBNEHWA TOro, 6bl1a N M NPo-
AB/IeHa OOJKHAs 3a00T/IMBOCTb, YTOObI N36eXKaTb
apecTa UM MMHUMU3NPOBATb YObITKN.

Haunbonee nHTepecHbIM NpeacTaBseTca BONpPoC
0 TOM, KaKune OeNCTBUA OOMKEH NPeanpuHATL Cy-
JoBrageney ona cHATUA ¢ ceba 3toro pucka. Cya
He paccmaTpKrBan AaHHbIN BONPOC JOCTAaTOYHO NOA-
POG6HO, MOCKONbKY 06CTOATENIbCTBA NO3BOSANMN Pa3-
pewnTb Crop, He AaBas MOSIHOrO OTBETA Ha Hero.
Mpu 3TOM OTMETUM, UTO B pacCMOTpPeHHOM fene Cy-
posnagenel (Mcteu) pencTBuTenbHO He MOr npega-
BMAETb, UTO CyAHO OyfeT apecToBaHO, a TakxXe OH
MPOsBU BbICOKYIO CTeneHb 3ab0TINBOCTU — CBO-
€BPEMEHHO oCropun pelleHre 06 apecTte 1 BHeC
obecneyeHue ansa oceoboxaeHns cygHa. lMostomy
CTOWUT COINACUTbCA C BO3/IOXKEHNEM PUCKA apecTa
Ha OpaxToBatena (OTBeTUMKA).

Cyn cnpaBennvMBo OTMETWS, YTO NONoXeHNA KoH-
BeHUUM 06 apecTe cynos 1 cT. 393 KTM PO B ntobom
cnyyae He MOryT 6bITb NPUMEHEHbI K NPAaBOOTHO-
weHuam mexgy Victuom n OTBETUMKOM, MOCKOSIbKY
3TV HOPMbI YCTaHaBNBAKT OTBETCTBEHHOCTb JINLLA,
no Tpeb6oBaHNI0 KOTOPOro CYAHO OblI0 HE3aKOHHO
N HeobOCHOBAHHO apecToBaHo. McTel He ABNAET-
CA TaKUM JIMLLOM, €r0 OTBETCTBEHHOCTb PerflaMeHTU-
pyeTcA 06LWMMU NONOXKEHNAMN 06 OTBETCTBEHHOCTH
3a HapyLlUeHne 06a3aTeNbCTB.

Coenaem Take OroBOpPKY O HEO6XOAMMOCTH
pasrpaHuyeHna o6A3aHHOCTU cypgoBnajenbla
obecneunTb 6ecnepeboiHyI0 SKCNyaTaLuio CyaHa
1 ero 06A3aHHOCTI MO NPUBELEHNIO CYAHA B MOpe-
XO[AHOE COCTOAHNME N ero NoaaepKaHuno B TaKOM CO-
cTosHUN. HekoTopas nyTaHuUUa Mexay YKa3aHHbIMU
00513aHHOCTAMM MO TEKCTY CYAEOHbIX aKTOB MOXET
06bACHATLCA GopMynMpoBKoN N. 13 TaiM-yapTepa,
Ha KoTopbll OTBETUMK CCbINlaeTcsi B 060CHOBaHME
CBOEero TpeboBaHA O B3bICKAHWM YYLLEHHOW BbIFO-
Ibl. Kak npeacTaBnsaeTca, apect CyaHa He OTHOCUTCA
K MOPEXOAHOCTU Mo cMmbicny cT. 203 KTM PO.

OnpepeneHHbIn HTEpeC NpeacTaBnsaeT eue
opHa npasoasa nosuuma. Cyn ykasas, uto 06s3aH-
HOCTb CyfoBaAenbLia BO3MECTUTb pacxofbl Ha TO-
MMBO, KOTOPbIM OHO 6bINO 3anpPaBieHO HAa MOMEHT
BO3BpaTa, He 3aBUCUT OT HaNM4MA TOBAPHOWN Ha-
KrnagHom Ha 3To Tonmeo. COOTBETCTBEHHO, TOBap-
HaA HakfagHas ABNAETCA He eAUHCTBEHHbIM BO3-
MO>KHbIM [OKa3aTe/lbCTBOM Mepegayn Tonamvea.
[aHHbIN noaxon NpeacTaBnAeTcs NpPaBOMEpPHbIM
1 CrpaBeasnvBbIM.



MocKoMbKy NOPAAOK pPacyeTa ynyLLeHHOW BbIrogpl
Mo aHaNOrMYHbIM eNaM, KaK NpaBusio, BbI3bIBAET CMO-
pbl, OTAENbHO XOUeTCA 06PaTUTb BHMaHVE Ha No3u-
LMo CyAa NePBON MHCTAHLMK MO AAHHOMY BOMPOCY.
B yactHocTu, cyn otmeTnn, uto OTBETUNK B KauecTBe
yMyLEeHHOW BbIroAbl 3asiB/ISIET O B3bICKAHMWN AOX0Aa
OT CZEeNIKM MO NepeBo3Ke rpysa, Npy 3TOM He yun-
TbIBadA, UTO Ha NCMOJIHEHME KOHTPAKTA UM [OSIXKHbI
ObIIN ObITh TaKXKe 3aTpayeHbl AeHEXHbIE CPeacTBa:

I.0B30P CYLEBHOW NPAKTUKW POCCUU

Ha TonnMBo, cbopbl, 3apnnaTy v T.n. B To e Bpems cya
yKasblBaeT, uTo McTel, He foKasan, 4To pasmep pac-
XO[0B Ha BbINOJSIHEHNE JaHHOIO KOHTPaKTa NpeBbl-
cun cymmy goxopa. K coxkaneHuto, BBy OTCyTCTBMA
OCHOBaHWI 415 yROBNETBOPEHUA TPeOOBaHWI O B3bl-
CKaHWM yMyLEeHHOW BbIrofAbl CyAbl He paccmaTpuBanm
AaHHbIA BOMPOC NoApo6bHO, OAHAKO Mbl Nonaraem
BO3MOXHbIM YUMTbIBaTb AAHHYIO MO3ULMIO B Lienax
aprymeHTaLmm No CXOXMM BOMpocam. =
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Do Not Hire a Ship

If You Are Afraid of Arrest

Judgement of the Commercial (“Arbitrazh”) Court of the North Caucasus District
dated 13 May 2021 in case No. A53-42452/2019 (LLC “Management Company

“River-Sea” v LLC “Vastness”)

Facts: LLC"MC“River-Sea™ (Shipowner, Claimant)
provided LLC“Vastness” (Charterer, Respondent) the
ship m/v“Caucasus” for time-charter.

During the period of the contract, the ship was
arrested by the Turkish authorities in the port of
Mersin for non-payment of a debt to third parties.
The period when the ship was under arrest was
8 days.

In connection with the arrest in the port of
Mersin, the ship could not be used for its intended
purpose, and the Charterer was unable to fulfill the
contract of carriage of goods by sea, which was ter-
minated in this regard.

Subsequently, the ship was returned to the Ship-
owner filled with fuel.

Under the terms of the contract, in addition to
paying of the freight, the charterer was obliged to
provide and pay for all types of bunker fuel, agency
costs, etc.

In connection with the resulting debt, the Ship-
owner applied to the commercial court with the
claim against the Charterer for the recovery of RUB
657,376.40 fuel cost, RUB 3,092,206.09 freight cost,
RUB 70,000.00 in compensation of survey services
for the inspection of the amount of fuel, oil, water
on board (operating costs) under a time-charter.

In turn, the Charterer applied to the Shipown-
er with a counterclaim for the recovery of RUB
4,200,000.00 missed profits and RUB 1,931,997.50
expenses for the purchase of fuel for the ship, with
which it was fueled at the time of return to the
Claimant.
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The counterclaims were motivated by the fact
that (i) under the terms of the contract, the Ship-
owner had to ensure the seaworthiness of the ship
and the possibility of its unimpeded use, but in-
stead, the ship was under arrest; (ii) the ship was
returned filled with fuel, the cost of which is subject
to compensation.

Ruling of the courts: by the decision of the
court of first instance, upheld by the higher instanc-
es, the initial claim was satisfied in full. The Respon-
dent did not dispute the claims of the Claimant.

The counterclaim was satisfied only in part of the
Respondent’s expenses for the returned fuel. Mean-
while, the Claimant admitted the fact of accepting
the fuel, but asked to refuse to satisfy the claim due
to the failure to hand over the consignment note
to him for tax refund. At the same time, the court
stated that the absence of a consignment note for
fuel cannot justify exempting the Claimant from
compensation of the specified amount.

The court set off the claims.

The main dispute revolved around the claim to
recover the missed profits of the Charterer, which
caused the further appeal of the decision by the
Respondent in this part.

Refusing to the Respondent to recover the
missed profits, the court of first instance proceed-
ed from the fact that it follows from the materials
of the case that the ship’s being under arrest during
the specified period did not depend on the actions
of the Claimant, there is no evidence, there is no
evidence that the Charterer’s losses were caused



by non-performance or improper performance of

the obligation by the Shipowner.

In this case, the courts assessed the decision of
the Turkish authorities (court) to seize the ship, from
which follows that the arrest of the ship was associ-
ated with non-payment of its bunkering, as well as
the decision of the First Commercial Court of First
Instance (as a maritime court) in Mersin on removal
of arrest from the ship m/v“Caucasus”.

As confirmed by the decision of the First Com-
mercial Court of Mersin, the seizure was imposed on
the ship by mistake, as a result of illegal actions of
third parties (at the request of a company that was
not a charterer of the ship).

At the same time, the courts took into account
the circumstances testifying to the Claimant’s due
diligence in ensuring the seaworthiness of the ship
and the possibility of its unimpeded use:

+ the ship in a seaworthy condition was handed
over ready for loading on all grounds in the port
of Mersin, about which the Charterer was given
an appropriate notice;

« the Claimant took steps to challenge the arrest
in a timely manner;

« the Claimant, prior to the lifting of the arrest,
made a guarantee for the release of the ship,
despite the fact that the arrest was imposed in
order to ensure the fulfillment of the require-
ments for a person not related to the ship.

The court of cassation concluded that the lower
courts rightly did not see the grounds for assess-
ing the behavior of the Claimant as contrary to the
obligations accepted under the time-charter and
being in causal connection with the losses of the
Respondent.

Separately, the court of cassation noted that the
International Convention relating to the arrest of
seagoing ships (signed at Brussels, on 10 May 1952)
and Art. 393 of the Merchant Shipping Code of the
Russian Federation, are inapplicable in the present
case, since they attribute compensation for dam-
ages to the responsibility of the person at whose
request the ship was unlawfully or unreasonably
arrested.

Comment: this case is significant from the point
of view of the fact that both the shipowner and the
charterer can bear the risk of the arrest of the ship
(and the corresponding losses). Moreover, the distri-
bution of this risk depends on the shipowner, whose
actions are subject to judicial review to determine
whether he has been given due diligence to avoid
arrest or minimize losses.

I. REVIEW OF RUSSIAN CASE LAW

The most interesting question seems to be what
actions the shipowner should take to remove this
risk from himself. The court did not consider this
issue in sufficient detail, since the circumstances
made it possible to resolve the dispute without giv-
ing a full answer to it.

At the same time we note that in the consid-
ered case the Shipowner (Claimant) really could
not foresee that the ship would be arrested, and
he also showed a high degree of care — he timely
challenged the decision on the arrest and made
security for the release of the ship. Therefore, the
assignment of the risk of arrest to the Charterer (Re-
spondent) should be agreed.

At the same time the court rightly noted that the
provisions of the International Convention relating
to the arrest of seagoing ships and Art. 393 of the
Merchant Shipping Code of the Russian Federation
in any case cannot be applied to legal relations
between the Claimant and the Respondent, since
these rules establish the responsibility of the person
at whose request the ship was illegally or unreason-
ably arrested. The Claimant is not such a person, his
liability is governed by the general provisions on
liability for breach of obligations.

We will also make a clause about the necessity
to delimit the shipowner’s obligation to ensure the
uninterrupted operation of the ship and his obli-
gation to bring the ship to a seaworthy condition
and maintain it in such a condition. Some confu-
sion between these obligations under the text of
judicial acts can be explained by the wording of
§ 13 of the time-charter, to which the Respondent
refers in support of his claim to recover the missed
profits. It appears that the arrest of the ship does
not relate to seaworthiness within the meaning
of Art. 203 of the Merchant Shipping Code of the
Russian Federation.

Another legal position is of certain interest. The
court indicated that the shipowner’s obligation to
compensate the cost of the fuel with which it was
fueled at the time of return does not depend on
the presence of a consignment note for this fuel.
Accordingly, a consignment note is not the only
possible evidence of fuel transfer. This approach
seems legitimate and fair.

Since the procedure for calculating missed prof-
its usually causes disputes in similar cases, there is
a wish to draw your attention to the position of the
firstinstance court on this issue separately. In partic-
ular, the court noted that the Respondent claims to
collect income from the transaction for the carriage
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of goods as a missed profits, while not taking into
account that he should has also spent money on
fuel, fees, salaries, etc. to fulfill the contract. At the
same time the court points out that the Claimant
did not prove that the amount of expenses for the
execution of this contract exceeded the amount of
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income. Unfortunately, due to the lack of grounds
for satisfying the claims for the recovery of missed
profits, the courts did not consider this issue in de-
tail, however, we believe it is possible to take this
position into account for the purpose of argumen-
tation on similar issues. =



I.0B30P CYLEBHOW NPAKTUKW POCCUU

NcknrounTenbHaa noACYyAHOCTb
Mo MmecCTy HaXoXXAeHUA NepeBO34YnKa

Heno N2 A24-3915/2020 (OO0 «KamuyamckaHepzo» v OO0 «<HUKO»)

OakTbi: mexgy OO0 «KamuaTtcksHepro» (Opax-
ToBatenb) n 000 «HUKO» (MepeBo3uuK) Obin 3aKnio-
YeH JOroBOp MOPCKOM NepeBO3KM rpysa — masyTa
B Konnuyectee 6711 T (3gecb 1 ganee ana ynobcTea
yKa3aHo nNpubnun3nTtenbHOe KOJMYecTBO rpys3a),
no ycnosusm Kotoporo lNepeBo3unk obasancs
nepese3T! Ma3yT Ha TaHKepe 13 nopta Haxogka
B nopT [NeTponaBnock-KamyaTckui.

B nopty norpy3sku rpy3 6bi1 norpy»eH Ha 6opT
TaHKepa 13 6eperoBbix pe3epsyapos. B nopTy BbI-
rPy3KKM rpy3 BbIFPY>KEH 13 TaHKepa Takxe B bepe-
rosble pe3epsyapbl.

[lo OKOHYaHMKY BbIFPY3KKU rpy3a 1 ero 3amepos
ObI/10 YCTAHOBEHO, UTO KONTMYECTBO BbIFPYXKEHHOTO
rpysa coctaBuno 66741, T.e. C pa3HuLen okono 37 T.
OcraTka rpysa Ha 60pTy cyaHa He obHapy»KeHO.

MOpaxToBaTenb nocymTan, uto MNepeBo3unk gony-
CTUA yTpaTy rpysa B Konnyectse 37 T, B CBA3N C YEM
npeabABWa TpeboBaHWE O B3bICKAHUN CTOUMOCTM
yTpayeHHoro HedTenpoaykTa.

Cype6Hble akTbl: Ap6UTpaxkHbIn cyn Kamuart-
CKOro Kpas yAoBIeTBOPUIT UCK B MOSTHOM O0Obeme,
nocumTtas, 4To [lepeBo3unK He fOKa3an OTCyTCTBME
€ro BVHbl B yTpaTe rpy3a 1 Hannume o6CcToATeNbCTB,
VCKJTIOYaLWMX ero OTBEeTCTBEHHOCTb. [1pn 3TOM
baKT, xapakTep 1 MOMEHT BO3HVKHOBEHUA CUTY-
auun, NOBMIeKLWEeN yTpaTy CNOPHOro rpysa, obinn
yCTaHOBJIeHbl CYAOM B xofe cynebHoro pasbupa-
TenbCTBa.

MATbI apOUTPaXKHbBIN anenALNOHHDBIN Cyf, CO-
rnacuca C BbIBOAAMM Cyfia HUMXKeCTOALLEeN MHCTaH-
U1, oTMETMB cobnoaeHne NpaBun o pacnpege-
neHnn 6pemeHy foKa3blBaHNA Y MOQYEPKHYB, UTO
OTBETUMK KaK NepeBO34nK B JaHHOM Cilyyae HeceT

OTBETCTBEHHOCTb 3a YTpaTy rpy3a, BBEPEHHOro emy
NCTLOM.

Mpn paccMOTPEHNN KAacCAaLWMOHHOW »Kanobbl
ApbuTtpaxHbim cynom [JanbHeBOCTOYHOMO OKpyra
6blN YCTAHOBMEHbI CYLeCTBEHHbIE HapyLIeHUs
HOPM MpoLeccyanbHOro nNpaea, Bekylure 6esyc-
NOBHY0 OTMEHY cyfebHOro akTa.

Takum HapyLleHneM CTano paccMOTpeHre cnopa
ApbuTparkHbiM cyioMm KamuaTckoro Kpas, KoTopbli
Npv NPUHATAN 1 PaCCMOTPEHUM NCKa NO CyLLecTBYy
PYyKOBOACTBOBAJICA MYHKTOM JOrOBOPA, OTHOCALLMM
paccMoTpeHme BCex CNOPOoB 13 OrOBOPA K €ro KOM-
neTeHuumn (JoroBopHas NOACYAHOCTD).

Cyn KaccauVoHHOW MHCTaHUMW OTMeHUN cyae6-
Hble aKTbl HUXKECTOALNX MHCTAHLMIM 1 HanpaBun
[lef10 Ha HOBOE PacCMOTPEHNME MO MeCTY HaXoXKae-
HuA MNepeBo3umKa B CBA3N C HapyLleHem npasu
NCKNIOYNTENIbHOW NOACYAHOCTY, MPEefYCMOTPEHHbIX
u. 3 cT. 38 ATK PO. MNocnepHAa ycTaHaBAUBAET, YToO
NCK K MepeBO34KKY, BbiITeKaloLWwuii N3 Jorosopa ne-
peBO3KU rpy30B, B TOM YMCIIE B C/lyYae, ecv nepe-
BO3UMK ABNAETCA OAHUM 13 OTBETUMKOB, NPeabAB-
NAETCA B apOUTPaXKHbIV Cy MO MECTY HaXOXKAEHMSA
nepeBo3ynKa.

KommeHTapumin: Hy>HO OTMETUTb, YTO COraco-
BaHMe CTOPOHAMW JOrOBOPa MOPCKOW NepeBO3KU
rpy3a KOMNeTeHTHOro cyfa (QoroBopHaa noacyn-
HocTb (cT. 37 ATK PO)) — pacnpocTpaHeHHoe sBfne-
Hue. OfHAKO 3a4acTyto CTOPOHbI He YUUTbIBAIOT, UTO
3aKoHofAaTeNb MMMNEepPaTUBHO OTHEC CMOPbI MO Tpe-
60BaHUAM, BbITEKAIOLWNM 13 JOTOBOPaA NEPEBO3KN
rpy3a, K UCKNIYMTeNbHON NOACYAHOCTN CyAa No Me-
CTY HaxOXJeHWA nepeBo3ymrKa, YTo AenaeTt Takoe
CorniacoBaHue no cyTn 6eccMbICIEHHBIM 1 BBOAA-
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WKUMm B 3abnyxaeHne CTOpOHbl AoroBopa. KoHKy-
peHunAa Mexay JOrOBOPHOWM U NCKMUYNTENbHON
noAcCyAHOCTbIO 3aKaHuYMBaeTcA nobenon nocnen-
Hen. Tem He MeHee B cUTyauuu, KOrga B JOroBop
Mo TOW UM VIHOM NPUYMHE BCE »Ke Oblnn BKOYEHDI
YCNOBUA O KOMMNETEHTHOM Cyfie MHOM, YeM Mo MeCTy
HaxoXXAeHnA nepeBo3urKa, To 6ecrnone3HoCTb Tako-
ro BK/IOYEHMA He BCcerga abconoTHa. 370 CBA3AHO
C TeM, YTO UCK/TIUNTENbHAA NOACYAHOCTb ABNAETCA
OAHOW W3 «rapaHTWiA» NPaB NepeBo3yrKa 1 «3aLm-
LaeT» TONbKO MHTepechl nepeBo3umrKa. 3 storo
crnepyeT, UTO JOrOBOpPHAaA NOACYAHOCTb, COrna-
COBaHHaA CTOPOHaMU, AOJKHA UTHOPMPOBATbCA
no TpeboBaHNAM MPOTMB NepPeBO3YnKa, HO Npu-
MEHSATbCA K TpeboBaHNAM NepeBo3unKa K GpaxTo-
BaTento. IHbIMK CnoBamMu, OHa AOJXHa AeNCTBOBATb
NULWb B O4HOCTOPOHHEM MopsAAakKe (MOCKoNbKy obe
CTOPOHbBI 6blIM COrnacHbl Ha onpefeNieHHbIn Cya,
yTO AenaeT HenpaBUibHbIM MOJIHOE UTHOPUPOBa-
HVe TaKOW COrnacoBaHHOW NOACYAHOCTMW.

Takrm 06pa3om, CTOpOHaM OTHOLLEHUI nepe-
BO3KWU crieflyeT MOMHUTb O HEBO3MOXHOCTU 13Me-
HeHVA No CBOeMY YCMOTPEHMIO KOMMNEeTeHUUN Cyaa
Mo MeCTy HaXOXKAEHNA NepeBo3ymKa. [loroBopHble
YC/I0BMA, yCTaHaBAMBalOLW e TaKyto NOACYAHOCTb
(ecnn Tonbko dakTUUECKN cornacoBaHHas [oro-
BOpPHaA NOACYAHOCTb He COBNajaeT C UCKoYU-
TeNIbHOW; TaKoe PpaKTMUecKoe COBMafeHMe, pasyme-
eTcA, He 03HayaeT, YTo JOroBOPHasa NOACYAHOCTb
umeeT AnA Cyaa Kakylo-nnbo cuny), He umetoT ana
cyfa Kakon-nubo cunbl, Kpome cuTyaumm obpa-
LeHMA B Cy CaMOro nepeBo3urka C UCKOM K 3a-
Ka3uuKy, GpaxToBaTesio.

Bonpockl nogcygHocTy no TpeboBaHMAM K3 ne-
PEeBO3KM — 4OCTAaTOYHO OYEBUAHDIN, HO OYEHb BaXK-
HbI acneKT cyaebHbIX CNOpoB B 061acTy NepeBos-
KU, MOCKOMNbKY NepecMoTp Aena ApYyrum, KOMNeTeHT-
HbIM CY[JOM He TOJIbKO BJieYyeT yBenmyeHune cyneb-
HbIX PacXOOB M BPEMEHHbIX 3aTpaT, HO 1 co3aaeT
PUCK NPUHATUA CyAbeln MHOTO PEeLLEeHUsA, HEeXenn
TO, KOTOpOe ObINo BbIHECEHO paHee.

Bnpouem, nocnegHee BoBce He ob6A3aTenbHO
NJ0X0 ANA TON CTOPOHbI CMIOPA, HE B NOJb3Yy KOTO-
poW BblHeceH cynebHbIN akT no cywecTsy. M xoTa
$OopManbHO KOMNETEHTHBIN CYA HE CBA3AH YKe Bbl-
HeCeHHbIM Y OTMEHEHHbIM pPeLLeHnEM, Ha NPaKTuKe
CYAbW OYEeHb YacTO 3aHUMALOT MO3ULUIO, aHANOTNY-
HYIO TOW, UTO 3aHAN CY[, HEMPAaBOMEPHO PacCMO-
TpeBLMiA cnop (B 0CO6EHHOCTM B ieNnax, B KOTOPbIX
BblLLECTOALME CyAbl YKA3blBAOT NMLLb Ha HapyLue-
HMe NpaBw NOACYAHOCTH, @ HE Ha MHble HapyLUeHWA
no geny).
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CKopee BCero, UMeHHO Tak 3aKOHUUTCA U KOM-
MEHTUPYeMoe Leno Npu ero pacCMOTPEeHKK nocne
nepegayun no NOACY[HOCTU B ApOUTpakHbIA cyq
MNprmopcKkoro Kpas. B 3Ton cBA3M B 3TOM BbINyCKe
Mbl He 6yfem faBaTb NOAPOOHbI KOMMEHTapWUii
Mo CyLecTBy Criopa, OrpaHUYUBLINCH NULIb He-
KOTOPbIMU NpoLieccyanbHbIMU BONPOCamMu, 1 [0-
XaemcA BblHeCeHUs CyaebHbIX aKTOB CYIOM, K Ubeii
NoACYAHOCTM PacCMOTPEHME 3TOrO Aefna OTHECEHO.
BesycnosHo, Aeno npeacTaBnfaeT He TONbKO TEO-
peTnYeCcKniA, HO 1 NPaKTUYECKNA HTepec 1 byaeT
0653aTeNbHO OCBELLEHO HAMU B CNEAYIOLNX BbIMy-
CKax Mo pe3ysibTaTaM BblHECEHMA CyAeOHbIX aKTOB.

HakoHeL, ocobbli MHTEpPeC Npu pacCMOTPEHMM
BOMPOCOB NCKIOYMTENBHO NOACYAHOCTM NO NCKaM
K nepeBO34YMKaM NpefcTaBnstoT cobom TpeboBaHmA
NNL, OCHOBaHHbIE HA HOPMaX O NMPUYUHEHUN BHE-
[OrOBOPHOro Bpefa (AenukTHble TpeboBaHKA). XoTA
KOMMEHTMpYeMoe 1eN10 K TaKUM Copam He OTHO-
CUTCA, Ha HaL B3rNAA, 30ecb OyaeT yMeCcTHO cenaTtb
OrOBOPKY O TaKMX AeNIUKTHbIX NCKaX.

Bonbluas yacTb CNOPOB, BbITEKaOLWUX N3 OTHO-
LWEHUI NepeBO3KN, ENCTBUTENIbHO CBA3aHa C JO-
FOBOPHbIMY TPEOOBaHUAMMU, U B TaKUX CITyUasiX, Kak
npaewno, Npobsiem C NPUMeHeHNeM NpPaBu 06 nc-
KNoUnTENbHOM NOACYAHOCTM HE BO3HUKAET.

OpnHaKo Kak 6bITb, ec/i Ha CTagun NPUHATUA
MCKa K MPOW3BOACTBY WM B XOA€e NPefBapUTENbHO-
ro cynebHoro 3acefjaHuns Cyf He MOXET OHO3HAYHO
onpepenuTb, ABNAETCA N TpeboBaHMe 4OroBOpP-
HbIM UK genuKTHbIM? Mpobnema ycyrybnsaetca tem,
YTO MCTEL, CAMOCTOATENbHO GOPMYNMPYET UCKO-
Bble TPe6OBaHWA 11 B HEOUEBUIHbIX CNly4asX, B ge-
nax ¢ 60NbWUM KONMYECTBOM JOKYMEHTOB, B TOM
yncne NpepcTaBlieHHbIX Ha onpefeneHHoM STarne
Ha MHOCTPaHHOM A3blke 6€3 NPUNoXeHnA nepe-
BOAA, MOXET (OWMOOUYHO NN LieneHanpaBneHHo)
CCbINATbCA HAa HOPMbI O fiennKTax. B Takon cutya-
LMn CywecTByeT PUCK PacCMOTPEHNA Jena CYAoM
C HapyLLEeHeM MpaBui NOACYAHOCTM (KpOMe CUTY-
auuii, KOrga NepeBO3YrK ABNAETCA €QUHCTBEHHBIM
OTBETUYMKOM MO AieNly, MOCKOMbKY B TaKOM CJlyyae UCK
npeabABAAETCA N0 MeCTy HaXOXAeHUA OTBETUMKA,
yTO aKTMUECKM COBMAZAET C NpaBmiamm o6 NCKILo-
ynTeNIbHOWM NOACYQHOCTU; B TAaKOW CUTYaLMM NTOTMKA
[OJ1Ha O6bITb POBHO TaKOW e, Kak U B OMMCaHHbIX
BbiLLEe CJTyYasx C JOTOBOPHON NOACYAHOCTbIO). Tak,
Hanpumep, B gene Ne A40-174613/2019 no Tpebo-
BaHMAM K IBYM OTBETUYMKaM (JOroOBOPHOMY 1 daK-
TUYEeCKOMY NnepeBO3YriKaMm) ncTew, B3bICKMBa CTO-
MMOCTb NOBPEXAEHHOrO rpy3a Ha CyAHe, CCbanach
OQHOBPEMEHHO 1 Ha HOPMbI O JOTOBOPax MOPCKOM



nepeBO3KM rpy3a, M Ha HOPMbl O MPUYUHEHUN BHE-
LlOoroBopHoro Bpega. lNpu npoeepke onpeaeneHna
cyfa nepBol MHCTaHUUKM 06 OTKa3le B nepepaye
[ena no noAcygHoCTW, CyAbl BCEX BbILECTOALLMX
WHCTAHLMI MOCUYUTANN, YTO HaPYLLUEHWIA UCKIOUN-
TeNbHOW NOACYAHOCTY HET, MOCKONbKY NCK 3asABeH
Ha OCHOBaHWK HOPM O BHEAOrOBOPHOM MPUYNHE-
HUW Bpeaa, a cyf He 06A3aH BbIACHATb BCe 06CTOA-
TeNIbCTBa Aesa NPV NPUHATUN NCKA K MPOW3BOACTBY
[A onpejeneHnsa NpaBUIbHOM KOMMNETEHLUN Cyaa
(C yeM, KOHEYHO, CNOXKHO COMNACUTBLCA, MOCKOSbKY
TakoW NoAXo[ CyLeCTBEHHO HarpyaeT cyaebHyto
CcuCTeMy, Koraa BNoCnenCcTBUM Cyf BCe-Taku NPUAET
K BbIBOAY O MPYMEHEHNN HOPM O NEPEBO3KE).

B nopo6HbIX Aenax ClIoXHOCTb KpoeTca B ByK-
BasibHoOM popmynumposke u. 3 cT. 38 AlK PO, yka-
3bIBalOLLEN HA NCKK, BbITEKAOLWME UMEHHO U3 [10-
roBopa (0OCHOBaHHble Ha JOrOBOpPE).

OpHako Ha npakTuKe Cyfibl MHOMAA NPU3HAKT He-
06X0AUMOCTb MPUMEHEHNA HOPM O NepPEeBO3KeE K 3a-
ABJIEHHBIM TPEOOBaHNAM 1 B CJTyYasnX C A€SIMKTHbIMY
TpeboBaHMAMM K NepeBo3UYMKaM. Tak, Hanpumep,
B CJIyYasx C AeNIMKTHbIMY TpeboBaHUAMY K NepeBo3-
YrKam Cyabl MIHOTAA YKa3blBaOT HA HEOOXOAMMOCTb
cobnoaeHns 06A3aTeNIbHOro NPETEH3MOHHOro No-
pAapKa (XxoTa no AeNnKTHbIM TpeboBaHNAM Takom
nopsafoK He TpebyeTca). Takke cyabl MPUMEHAIOT
HOPMbI O MePeBO3Ke K TaKUM AENTUKTHbIM Tpebo-
BaHVAM, MOTUBMPYSA 3TO TEM, UTO TPEOOBAHMA XOTA
1 He BbITEKAOT 13 JOroBOpa NePEBO3KM, HO Npeab-

I.0B30P CYLEBHOW NPAKTUKW POCCUU

ABNIEHbl 8 CB8A3U C nepego3KoU 2py3a (Hanpumep,
B aenax N2 A51-7384/2011, A63-10184/2015, A40-
174613/2019). OTctofa MOXKHO cienaTtb NOrNYHbIN
BbIBOZ, UTO U NpaBusia 06 NCKOUYNTENIbHON Noa-
CYAHOCTN MO JENUKTHbIM TPEOOBAHMWAM K NepeBO3-
YrKaM MOTyT NPUMEHATbCA aHaNIOMMYHbIM 06Pa3oM.

Bonpoc onpepeneHnsa gencTBUTeNbHON NpUpo-
[bl Tpeb6oBaHUsA, OT KOTOPOro MOXKET 3aBUCETb Mpa-
BUIbHOE onpeaeneHne nNoaCyaqHOCTU, MOXKET CTO-
ATb BECbMa OCTPO, NOCKOMNbKY 3a4acTyl0 CTOPOHbI
npeabABAAT CBOM TpeboBaHMA Noj KOHeL, CpoKa
NCKOBOW JABHOCTW. Bce 3aBUCUT OT TOro, Ha Kakow
CTagun cyp yCTaHOBUT HapyLleHne NOACYAHOCTN.
Ecnn HapyweHue 6ygeT ycTaHOB/IEHO NPU Paccmo-
TpeHWu fena, To oHo BydeT nepefaHo no Noacys-
HocTu (cT. 33 ATK PO), paBHO Kak 1 Npuy OTMEHE Bbl-
LIECTOALLMM CYAOM, KaK B pacCMaTpUBaeMoM fiefle
(cT. 287 AMNK PO). OgHako ecnn HapylleHue noa-
CcyaHoOCTU 6yfeT yCTaHOBNEHO CYLOM [0 NPUHATUA
MCKa K MPOV3BOACTBY, TO NCK OyaeT BO3BpPALLEH 3a-
ABUTESIIO, UTO NPV OMNpPefeSIEHHbIX 0O6CTOATENbCTBAX
MO>KeT CO3[aTb AIA HEro Cepbe3HbI PUCK NPOoMnycKa
CpoKa nckoom gaBHocTu (cT. 129 ATK PO), Kak, Ha-
npumep, B gene N° A41-34703/2021. Takon puck,
CKaXkeM, BO3MOEH, eC/in oLWr604YHO KBannduumpo-
BaHHbIN 3aABUTENEM AeNUKTHbIN UCK NpeabaABneH
B MocnefHne AHW cneumanbHOro Cpoka NCKOBOM
[ABHOCTM, UTO MOXET CYLIeCTBEHHO 3aTPYAHUTb
CBOEBPEMEHHYI0 MOBTOPHYIO MOJAYY NCKA B KOM-
NeTeHTHbIN CyA. ®
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Exclusive Jurisdiction at the Place
of Seat of the Carrier

Case No. A24-3915/2020 (LLC “Kamchatskenergo” v LLC “NIKO”)

Facts of the case: LLC“Kamchatskenergo” (Char-
terer) and LLC“NIKO” (Carrier) concluded an agree-
ment for the carriage of goods by sea - fuel oil in
the amount of 6,711 tons (hereinafter, the amount
of cargo is approximate for convenience), under
which the Carrier had to transport fuel oil from the
port of Nakhodka to the port of Petropavlosk-Kam-
chatsky. At the port of loading, the cargo was loaded
on board the tanker from shore tanks. At the port of
discharge, the cargo was unloaded from the tanker
also into the shore tanks.

Upon completion of the discharge of the cargo
and its measurements, it was established that the
amount of the unloaded cargo was 6,674 tons, that
is, with a difference of about 37 tons. The rest of the
cargo on board the vessel was not found.

The Charterer alleged that the Carrier allowed
the loss of cargo in the amount of 37 tons and filed
a claim to recover the value of the lost oil product.

Ruling of the courts: the Commercial Court
of the Kamchatka Territory found fully in favour
of the Claimant, considering that the Carrier did
not prove absence of its fault in the loss of cargo
and the existence of circumstances precluding his
responsibility. The fact, nature and moment of the
situation that resulted in the loss of the disputed
cargo were established by the court.

The 5" Commercial Court of Appeal agreed with
the conclusions of the first instance court, noting
the observance of the rules on the distribution
of the burden of proof and emphasizing that the
defendant as a carrier in this case is responsible for
the loss of the cargo entrusted to it by the claim-
ant.
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When considering the cassation appeal, the
Commercial Court of the Far Eastern Circuit con-
fined itself to establishing a significant violation of
the rules of commercial procedure law, which leads
to the unconditional reversal of the judicial act.

Such a violation was the consideration of the
dispute by the Commercial Court of the Kamchatka
Territory, which, when accepting and considering
the claim, was essentially guided by the clause of
the contract, which set out the consideration of all
disputes from the contract to its jurisdiction (juris-
diction clause).

The court of cassation overruled the judgments
and remitted the case for revising at the location
of the Carrier in connection with violation of the
rules of exclusive jurisdiction provided for in part 3
of Article 38 of the Commercial Procedure Code of
the Russian Federation. The latter establishes that a
claim against the carrier arising from the contract for
the carriage of goods, including the event that the
carrier is one of the defendants, shall be brought to
the commercial court at the location of the carrier.

Commentary: It should be noted that the juris-
diction agreement between the parties to a contract
for the carriage of goods by sea (jurisdiction clause,
Article 37 of the Commercial Procedure Code of
the Russian Federation) is a common phenomenon.
However, often the parties do not take into account
that the legislator imperatively attributed disputes
arising from the contract for the carriage of goods to
the exclusive jurisdiction of the court at the location
of the carrier, which makes such an agreement in
fact meaningless and misleading of the parties to
the contract. The competition between jurisdiction



clause and exclusive jurisdiction ends in victory for
the latter.

Nevertheless, in a situation where the clauses
in regard to the competent court other than at the
location of the carrier were included in the contract,
then the unenforceability of such clauses is not al-
ways absolute. This is due to the fact that exclusive
jurisdiction is one of the “guarantees” of the carrier’s
rights and it “protects” only the interests of the car-
rier. It follows that the jurisdiction clause agreed by
the parties should be ignored in case of the claim
against the carrier, but it should be applied in rela-
tion to the claims of the carrier against the charterer.
In other words, it should have force only unilaterally
since both parties agreed to a certain court, which
makes it wrong to completely ignore such an agreed
jurisdiction.

Therefore, the parties to the carriage relationship
should remember that it is impossible to rescind at
their own discretion the jurisdiction of the court at
the location of the carrier. The contractual clauses
establishing such jurisdiction have no effect for the
court, except for the situation when the carrier itself
files a claim against the customer, the charterer.

The issues of jurisdiction over claims arising from
the carriage of goods are of great importance for
litigation in the field of carriage by sea since the
revising of the case by another, competent court
not only leads to an increase in legal costs and time
costs, but also creates the risk of a judge making
a judgment different from that which has been ren-
dered previously.

However, the latter is not at all necessarily ad-
verse for the party to the dispute that lost the case
on the merits. And even though the competent
court is not formally bound by the already rendered
and reversed judgment, in practice, the judges very
often take a position similar to that taken by the tri-
bunal that improperly heard the dispute (especially
in cases where the higher courts only establish a
violation of the commercial procedure law, but not
other violations in regard to the case).

This is how the commented case most likely will
terminate when it is heard after it has been trans-
ferred in accordance with prescribed jurisdiction to
the Commercial Court of the Primorsky Territory. In
this regard, we will not give here a detailed com-
mentary on the merits of the dispute, confining our-
selves to only some commercial procedure issues,
and we will wait for the judgments by the court,
whose jurisdiction over this case is established.
Of course, the case is not only of theoretical inter-
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est, but also of a practical one, and it will certainly
be expanded on in the next commentary, based on
the judgments to be rendered.

Finally, a particular interest in of the sphere of
exclusive jurisdiction over claims against carriers is
the claims arising from non-contractual damage (in
tort claims). Even though the considered case does
not refer to such a dispute, in our opinion, it would
be appropriate to make a reservation in regard to
such tort claims.

Most of the disputes arising from the carriage re-
lationship are indeed related to contractual claims,
and in such cases, as a rule, there are no problems
with the application of the rules of exclusive juris-
diction.

However, what if the court cannot unambigu-
ously determine at the stage of accepting the claim
for consideration or during the preliminary court
hearing — whether the claim is nevertheless con-
tractual or a tort one? The problem is aggravated
by the fact that the claimant formulates its claims
independently and in non-obvious cases, i.g. with
a large number of documents, including those
submitted at a certain stage in a foreign language
without due translation, may (erroneously or pur-
posefully) refer to the rules of tort law. In such case,
there may be a risk of the case heard in lack of
the jurisdiction (reservation — except for situations
where the carrier is the only defendant in the case,
since in this situation the claim is brought at the
court if the respondent’s location, which actually
coincides with the rules on exclusive jurisdiction; in
such situation the rationale should be exactly the
same as in the situations with jurisdiction clauses
described above).

So, for example, in case No. A40-174613/2019 in
regard to claims against two defendants (contrac-
tual and actual carrier), the claimant recovered the
value of the damaged cargo on the vessel, referring
simultaneously to the contract and tort law. In the
appellate proceedings the judgment of the court
of first instance concerning the dismissal to transfer
the case to the competent court, the courts of all
higher instances held that there were no violations
of exclusive jurisdiction since the claim was filed on
the basis of the contractual terms, and the court was
not obliged to explore all the circumstances of the
case when accepting the claim for consideration
to establish the correct jurisdiction (of course, it is
difficult to agree with this position since such an
approach significantly burdens the judicial system,
when the court nevertheless comes to the conclu-
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sion that the rules of the carriage by sea are to be
applied).

In such cases, the challenge is the literal wording
of part 3 of Article 38 of the Commercial Procedure
Code of the Russian Federation, dealing with claims
arising from the contract (based on the contract).

However, in practice courts sometimes finds that
the rules concerning carriage shall be applied even
to the tort claims against carriers. So, for example,
the courts sometimes finds that the mandatory
complaints procedure for claims against carriers
shall be obeyed (for tort claims, such a procedure
is not stipulated). The courts also apply the rules of
the carriage by sea to such tort claims, arguing that
the claims, although they do not arise from the con-
tract of carriage, are brought in connection with the
carriage of goods (for example, in the cases No. A51-
7384/2011, A63-10184/2015, A40-174613/2019).
Hence, it can be concluded that the rules regard-
ing exclusive jurisdiction can be applied to the tort
claims against carriers in a similar way.

The issue of determining the actual nature of the
claim and often accordingly the correct jurisdiction

can be very pressing since often the parties bring
their claims at the end of the prescriptive period. It
all depends on the stage at which the court estab-
lishes a violation of jurisdiction rules. If a violation
is found during the consideration of the case, then
it will be transferred according to the jurisdiction
rules (Article 33 of the Commercial Procedure Code
of the Russian Federation), as well as if the judg-
ment was reversed by a higher court as in the case
under consideration. However, if a violation of ju-
risdiction rules is established by the court before
the claim is accepted for consideration, the claim
will be returned to the claimant (Article 129 of the
Commercial Procedure Code of the Russian Fed-
eration), which, under certain circumstances, may
pose a serious risk of the prescriptive period to be
time-barred, as, for example, in the case No. A41-
34703/2021. Such a risk, for example, is possible if
a claim was erroneously qualified as a tort claim by
the claimant, and it is filed in the last days of the
special prescriptive period, which can significantly
complicate the timely re-bringing the claim to the
competent court. =



. TTYBJTNKALIN W

ap6uTtp MAK 1 MKAC npw TMMN PO

Amuntpun JleoHnaosuny flaBbiaeHKO,

K.I0.H., OLeHT Kadeapbl MeXXAYHapPOAHOTO YacTHOMO
1 rpaxkaaHckoro npaea um. C.H. Jlebegea MI'MIMO,

OcobeHHOCTU apOUTPAXKA YACTHbLIX
MOPCKUMX crnopos. B Poccun

B cmamee paccmampusaromcs ocobeHHocmu apbumpaxa MopcKux cnopos 8 Poccuu. AHanu3 npo-
8o0umcs Ha ocHoge 3akoHa PO om 7 uronia 1993 2. N2 5338-1 «O Mex0yHAapOOHOM KOMMepHeCcKoM ap-
bumpaxe», lMonoxerHusa o Mopckol apbumpaxHou Komuccuu npu Top2o8o-npomsiwiIeHHOU naname
Poccutickoti ®edepayuu (0anee — MAK), komopoe a81aemca npunoxeHuem K yKasaHHOMY 3aKOHY,
a makxe Peznamenma MAK 2017 a.

Xomsa MAK He eduHcmeeHHOe apbumpaxxHoe y4pexoeHue 8 Poccuu, 8 KOMOpPOM paspewaromcs YacmHsie
MOPCKUe Cnopebl, OHA A8J1Aemca cmadpeliuumM U Cneyuaiu3upo8aHHbIM apbumpaxHsiM y4pexoeHuem,
scsiedcmaue 4e20 pedb udem noOpobHo o Hell.

B cmamee paccmompeHsi cneyugpuka Peenamenma MAK 2017 2., npeOMem cnopo8 u npuHyunsl ap-
b6umpaxHo20 paszbupamesnbcmad, NopA0oK hopMUPOBAHUA mMpemelicko2o cydd, omao0osbl apbumpos,
nodzomoska pazbupamenscmeaa 0end, nposedeHue CaywarHul no 0esam.

OcHo8HbIM 8bI80OOM A8/19emcs mo, Ymo MAK umeem 3HayumesibHbIli NOMeHYUan U WuUpoKue 803MOX-
Hocmu yyema nompebHocmeli CMOPOH 8 COBPEMEHHBIX YC/I08UAX. IMOM nomeHyuaa Moxem 6bime
80CmMpeb0o8aH pocculickumu U 3apy6exHbIMU KOMNAaHUAMU MOPCKoU ompac/u.

LOHVM 13 FNaBHbIX BOMPOCOB, CBA3aHHbIX C MOP-

CKOW oTpacsiblo, ABnAeTcA 3pdeKTMBHOE paspe-
LLIEHVWE CNOPOB B Chepe TOProBoro MopeniaBaHus.
Ha npotaxeHnn 6onee 90 net cnopbl, BO3HMKal0-
Wwme B 31O chepe, paspeluatotca B Mopckon apbu-
TPaXKHOM KoMrcCcnm npm ToproBo-NpPOMbILLIIEHHOW
nanate Poccuiickon QOepepaunn (nanee — MAK)'.

' Cm.: MexZayHapoAHbl/i KOMMepYeCKnii apbuTpax: onbIT

oTeyecTBeHHoOro perynunposaHua. 80 net MAK nipn TIM

C MmomeHTa ee obpa3zoBaHua B 1930 r. B MAK pac-
cmoTpeHo 6onee 4000 gen. MNpasosoi ctatyc MAK
onpepeneH 3akoHoMm PO ot 7 utona 1993 . Ne 5338-|
«O MeXayHapOAHOM KOMMepPUEeCKoM apounTpakey.
MonoxeHve o MAK aBnaeTca NnpunoXeHnem K yka-
3aHHOMY 3aKOHY.

CCCP/TMN P®. 1930-2010 rr.: Co0pHMK N36PaHHbBIX [OKY-
MEHTOB W aHaNUTNYECKNX MaTepranoB. Pa3melleH Ha canTe
MAK no agpecy: http://mac.tpprf.ru/ru/information/.
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NMomnmo MAK npakTunka paspelueHmnsa YacTHbIX
MOPCKUX CMOPOB €CTb 1 B APYrnxX apObuTpaHbIX
yupexpgeHusax, Hanpumep 8 MKAC npwu TII PO.
OpHako MAK aBndaeTca cneunanmn3npoBaHHbIM ap-
6UTpPaxXHbIM CylOM, BCNIeACTBME YEero Janee peyb
nonaet nogpo6bHo o Heln. B 2017 r. 6binu yTBEpKAE-
Hbl HOBbIV PernameHT 1 peKoMeH[0BaHHbIN CMNCOK
apbutpos? MNocnegHuin BKNOYaeT BeOyLmX poc-
CUNCKKX U MHOCTPaHHbIX CreLnanncToB B chepe
TOProBOro MopenaBaHnA, MOPCKOro Npasa 1 ap-
6uTpaka, BKNoYan cynoBoauTeneil, KopnopaTue-
HbIX OPUCTOB, aABOKATOB 1 aBTOPUTETHbBIX YUEHbIX.

1. Oco6eHHocTn Pernamenta MAK 2017 r.

PernameHT MAK 2017 r. yunTbIBa€T MHOFONETHUN
onbIT paspeweHns cnopoB B MAK 1 obuwemunpo-
Bble TeHAeHUMM apbuTpaxka. OH npegycmaTprBaeT
Hanuume o6LLeN 1 YCKOpeHHOW npoueaypbl pas-
6UupaTenbCcTBa; BO3MOXKHOCTb A1 UCTLA NONYyYUTb
obecrneunTenibHble Mepbl ewe A0 GoOPMMPOBaHUSA
cocTaBa apOUTPOB?; LLMPOKOE MCMONb30BaHMe SekK-
TPOHHOro o6mMeHa MHbopMaLUnen; BO3MOXKHOCTb
COeAVHUTb HECKOMbKO TPpeboBaHUN B OLHOM UCKe
(B TOM Uncne NpeabaABUTb NCK N3 HECKObKUX JOro-
BOPOB); BO3MOXXHOCTb 06 beAnHEHNA apOUTPaKHbIX
pa3brpaTenbCTB MO HECKONBKUM fenaMm.

B otnnume ot npexHero PernamenTa 2007 r.,
y apbuUTPOB HET OrPaHNYNTENBHOIO CPOKa ANA Bbl-
HeCceHUA peLleHus No geny, KOTopbl paHee 6bin
paseH 30 gHAM nocne AaTbl NocneHero ciyLwaHmna
no geny. BMmecto 3Toro npegycmoTpeH Cpok AnA 3a-
BEPLUEHMA pa3bupaTenbCcTBa No geny — WecTb Me-
cAaues ¢ faTbl GOPMUPOBaAHNA COCTaBa TPETENCKOro
cypa“.

B 6ymaxxHom Buae Cekpetapuat MAK HanpaBs-
NAET TONIbKO CaMble BaXKHble IOKYMEHTbI, TaKMe Kak
NCKOBble 3aABNEHNA, OT3bIBbl Ha NCKOBbIE 3asABJle-

2 Cm. cant MAK (http://mac.tpprf.ru/ru/).

3 Tpepcenatens MAK MoxeT no npocbbe CTOPOHbI yCTa-
HOBUTb pa3mep 1 popmy obecneveHus TpeboBaHUA,
B YaCTHOCTU BbIHECTV MOCTAHOBJIEHNE O HAJTOXKEHUN ape-
CTa Ha HaxopALWMeca B POCCUACKOM NOPTY CYAHO Un
rpy3 gpyrown ctopoHbl. [peacenatens MAK Bnpase no-
Tpe6oBaTb OT N1060 CTOPOHBI MPefOCTaBUTb Haj/exa-
Lee obecrneyeHve B CBA3M C yKa3aHHbIMK Mepamm (§ 2
«O6ecneunTenbHble mepsbl MNpegcenatena» Pernamex-
Ta MAK; 3gecb n ganee numeetca B Bugy PernameHnt MAK
2017 r.). ObecneuunTtenbHble MEPbI MOTYT NMPUHMMATb 1 ap-
6uTpbl (cM. § 31 «ObecneynTenbHble Mepbl» PernameHTa
MAK).

4 DTOT CPOK MOXET ObITb NMPY HeOOXOANMOCTM NpoasieH Mpe-
3ugmymom MAK.
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HUSA, MOBECTKN, apOUTPaKHble pelleHns 1 NnocTa-
HOBNEeHUA>.

2. MpepmeT CNOPOB 1 NPUHLUUNDI
ap6uTtpaxHoro pasbuparenbcrBa

B MAK paccmaTpuBaloTca cnopbl U3 Jorosop-
HbIX U OPYTUX FPakAaHCKO-MPaBOBbIX OTHOLIEHWI
13 TOProBoro MopensaaBaHusa, B TOM Yncne U3 fo-
roBOPOB MepeBO3KM rpy30B, GDpaxToBaHWA CyLOB,
MOPCKOro CTPaxoBaHWA, CNacaHnA N CTOJIKHOBE-
HUA mexay cygamu. CTopoHamu No NOCTYNUBLUMM
B MAK B 2016-2020 rr. enam BbICTyNann KOMNaHUu
He ToNbKo 13 Poccnn, HO 1 N3 APYrX rocyaapcTs,
B TOM umncrie u3 BenukobputaHum, loHKoHra, Kunpa,
Hopseruun, Manstbl, Monblm, OA3, TypkmeHun, Cein-
Wenbckmx u MapLuanniosbix OCTPOBOB.

Moctynuswue B 2016-2020 rr. CKN BblTEKAOT
N3 OTHOLLUEHUI MO MOPCKOMY CTPaxoBaHMIo (Ha ce-
FOOHALWHUIA AeHb 3TO Hamboree pacnpoCcTpaHeH-
HaA KaTeropuma CrnopoB., paccMaTpuaemMbix B MAK);
nepeBo3Ke; GPaxToBaHWIO; PEMOHTY CyLO0B; OyKcu-
POBKE; BbINOMHEHWNIO MOPCKUX CEMCMOpPa3BefOUHbIX
paboT; cnacaHuo CyaoB 1 FPy30B.

Paspeluan cnop, apbuTpbl pyKOBOACTBYHOTCA 3a-
KOHOM, PernameHTom 1 ABHO BbIPaXeHHbIM COrna-
WweHnem cTopoH. OHKM 06A3aH NPOABAATL K CTOPO-
HaM paBHOE OTHOLLEHME N NPefOCTaBAATb KaXKaoM
13 HUX Pa3yMHble BO3MOXHOCTM ANA 3alUTbl CBOUX
NHTepecoB. [Tpy 3TOM CTOPOHbI AOMMKHbI MOb30-
BaTbCA CBOMMU NpaBamMu JOOPOCOBECTHO, He fony-
CKaTb 3/10ynoTpebneHnsa STumMm npasamu 1 cobsto-
[aTb YCTAaHOBJIEHHbIE CPOKM UX OCYLLECTBAEHUSC,

CnepyeT OTMETUTb, YTO €f1Ba /M He BO BCeX Aenax
MAK aKTMBHO yuyacTByIOT (Yepe3 npeacTaBuTenen)
06e CTOPOHbI, a He TONbKO ucTel,.

3. Mopsapok popmupoBaHus
TpeTelcKoro cyaa

TpeTtenckun cyg dopmMmmpyeTcs, Kak NnpaBuo,
B COCTaBe ABYX apbutpoB. Kaxkgasa cTopoHa BnpaBse
1n36paTb OCHOBHOIO 1 3aMacHoro apbutpa’. Apou-
TPOM MOXET ObITb N36PAHO KakK 1L, BKITIOYEHHOE
B PeKOMeHAOBaHHbIN cnucok MAK, Tak n n1uo, Ko-
TOPOe B 3TOT CMNCOK He BXOAUT. KOMUTET Mo Ha3Ha-

> TyHKT 3 § 11 «<HanpaBneHve n BpyyeHne fOKYMeHTOB» Pe-
rnameHTa MAK.

5  Taparpad 19 «O6wme Hauana pasbupartenbcTea» Perna-
MeHTa MAK.

7 Ecnu cTopoHbl He 136epyT apbrTpa B CPOK, €ro 3a H1X Ha-
3HauaeT KoMMTET MO Ha3HAYEHUAM.



YEHMVAM MOXET PEeLUWTDb, YTO Aef10 NOANEXMNT pa3pe-
LUeHVI0 eAVHONMNYHBIM apOUTPOM, e pa3mep Tpe-
60BaHWI He NpeBbILWAET, Kak npasuno, 15 000 gonn.
CLUA B 3kBMBaneHTe. Takoe pelleHne MOXKET ObITb
NPUHATO U B NHbIX ClyYasnx, Hanpumep, ecnv aeno
ABHO HecnoxkHoe. OAHaKo 3a4acTylo CTEMEHb CIIOX-
HOCTW [iena Henb3A onpefenTb Ha CTagnm NocTy-
NieHNA NCKOBOTO 3asAB/IEHNA.

Ecnu npu pa3bupatenbctBe cnopa Asa apbu-
TPa He NpuAYyT K e4MHOMY MHEHWIO, KaK pa3peLumnTb
cnop, npeacefaTesnb TPETENCKOro Cyfa Ha3HavaeTca
Komutetom no HasHauveHnAM. Takme cuTyaumm Bpe-
MA OT BpeMeHU AeNCTBUTENIbHO BO3HMKaloT. OgHako
Ha pa3mepe apbutpaxHoro cbopa 3To He OoTpaxa-
eTtcA. B 90% cnyyaeB CTOPOHbI aKTUBHO MOJb3YyH0TCA
CBOVIM MPaBoOM 136paTb apbuTpa.

4. OTBOADI apOUTPOB

Kaxkgaa 13 cTOpoH Bnpase 3asBUTb 06 0TBOAE
apbuTpa, ecnun y Hee eCTb 060CHOBaHHbIE COMHEHMA
B 6eCnpuUCTpacTHOCT NN HE3aBUCUMOCTN NN6Oo
ecnv apbuTtp He COOTBETCTBYET MHbIM TPeOOBaHMAM,
npegbABASEMbIM COrNalleHneM CTOPOH W nNpu-
MEHVIMbIM 3aKOHOAATENTbCTBOM.

3aaBneHne o6 oTBogde nopaetca B Komuter
Mo Ha3HayeHWAM He no3gHee 15 aHen nocne ToOro,
KaK CTOpOHa y3Hasna 0 GopMMpPOBaHUN TPETENCKOrO
cyna unu 06 ocHoBaHUAX Ana oteoAa. Mpu Hesa-
ABNeHUn 06 oTBOAE B YKa3aHHbIN CPOK CTOPOHa
CYMTaeTcA OTKa3aBLUeNca OT CBOero npasa 3asBUTb
Takom otBop?.

Ecnu nnuo, KoTopomy 3aaBneH oTBog, He 6epeT
CaMOOTBOA UMM Apyraa CTOpOHa He cornallaeTcs
C HUM, BOMpoc 06 oTBoAe apbuTpa pelaet KomuteT
no Ha3HavyeHuam. OH BNpaBge pewwnTb BONpoc ob oT-
BOZE 1 NO CBOEN NHMLMaTKBE.

Ha npakTrke cTOpoHbI MHOrAa NONb3yoTCA Npa-
BOM 3asBMTb OTBOJ apOuUTPa, 06bIYHO TOrO, KOTOPbIN
He BXOAUT B PEKOMEHAOBAHHBIN CNCOK apOnTPOB.

Bnpouem, ana oTBOAA HYXXHbl BECKME OCHOBaA-
HuA. Hanpumep, camo no cebe genoBoe 3HaKOMCTBO
apbuTpa c npeacTaBUTENAMU CTOPOHbI MPUYNHOW
Is oTBOAA He ABnseTcA. CTopoHam cnefyeT pyKo-
BOACTBOBATbLCA, B NepByio ouepenb, [NpaBunamum
0 6ecnpncTpacTHOCTU U HE3AaBMCMMOCTU TPeTeNn-
cKkmx cygen 2010 r.?, a Takxke PykoBogctBom Mexx-

& TlyHKT 4 § 16 «OTBOL apbuTpa» PernameHta MAK.

°  [lpaBuna o 6ecnpucTPacTHOCTU U HE3aBUCUMOCTU TPeTe-
CKUX CyAen, yTBep»KaeHHble Npuka3omM ToproBo-npombiLl-
neHHou nanatbl PO o1 27 aBrycta 2010 . N2 39.

1. NYBJINKALUN

LyHapOoJHOI accoumaumm lpUCToB No KOHGANKTY
NHTEPEeCoB B MeXAyHapo4HOM apbutpaxe (B akTy-
anbHom pepakumn)'®.

5.MoproToBKa pas6upaTtenbcTBa gena

Ha npakTrke apbuTpbl BCe Yalle NpUHUMAIOT
Ha paHHeln CcTaguy NOCTaHOBJIEHUE, B KOTOPOM
ycTaHaBnuBaT rpadpuk pasbupartenbctsa. Bo-
NPOC O NPUHATUN OT CTOPOH HOBbIX MaTepranos
pellaeTca ¢ yuetom cobntofeHuns 3toro rpaduka.
Mpy HapyLeHUN YCTaHOBNEHHbIX CPOKOB apOuTpbI
LENCTBYIOT B 3aBUCMMOCTUN OT 06CTOATENBCTB, B TOM
yncne oT ero NpUUUHbLL. ApOUTPbI BNpaBe yyecTb
3TO HapyLeHWe Npu pacnpeaeneHn aponTpaXKHbIX
pacxofos no geny''.

6. CnywaHuna

CnywaHua npoxogat B 3gaHuu TII, rge Haxo-
antcs Cekpetapuat MAK™,

Yale Bcero ana paccMoTpeHmsa cnopa ogHoOro
CnyLWwaHuA okasblBaeTcsA HegocTaTouHo. O6bIYHO
NoTOMY, YTO NpeAcTaBUTENN OAHOWN U3 CTOPOH XO-
JaTanCTBYIOT O NPefoCTaBAEHNN UM BO3MOXHOCTH
nogaun B MAK gononHuTenbHbIX 4OKa3aTenbCTB.
B cpegHem no geny MAK nposogutca 2-4 cnywa-
HuA. Kak npaBuio, B CNyLIAHUAX y4acTBYIOT 0be
CTOpOHbI. bbiBaloT, 0AHAKO, Crlyyan, Korga CTOPOHa
NPOCUT PacCMOTPETb AeNo B ee OTCYTCTBME.

MpakTke MAK TakXe n3BeCTHbl Clyyaun, Korga
Mo [OrOBOPEHHOCTU MeXAY CTOPOHaMU pa3bu-
paTenbCTBO fAefla NPOXo[uNo 6e3 ycTHoro cnylua-
HUA'S,

19 Cm. noppobHee: Casparckuli M.KO. HesaBrncmmocTb 1 6ec-
MPUCTPACTHOCTb apOUTPOB: HOBbIE MEXAYHAPOAHbIE CTaH-
[apTbl // BeCTHNK MeXKayHapOAHOro KOMMepUeCcKoro apou-
Tpaxa. 2016. N@ 2 (http://arbitrationreview.ru/wp-content/
uploads/2017/03/Vestnik_MKA_2016_2.pdf).

""" 3T0 NpaBo BbITEKAET 13 MOSIHOMOYUVS apPBUTPOB B3bICKaTb
B MOJb3Yy OAHOMN M3 CTOPOH C APYroli CTOPOHbI MOHECeH-
Hble MepBOW U3NNLLIHME PAaCcXOfbl, Bbl3BaHHbIE HeLeneco-
06pa3HbIMU NN HeJOOPOCOBECTHLIMU AENCTBUAMMU BTO-
poi4, B TOM UKcC/ie NOBNEKLWMMU 3a COBOI HEOMpPaBLaHHY0
3a7epKKy pasbupatenbcTsa (§ 11 «MHoe pacnpegeneHve
apbuTpakHbIX pacxogos» PernameHta MAK).

12 CTOpOHbI MOTYT IOFOBOPUTLCA 06 MHOM, OfHAKO TOrfa OHW
CaMu HeCyT COOTBETCTBYIOLLVIE PACXOAbI.

3 Maparpad 28 «Pa3bumpaTenbcTBO AeNa Ha OCHOBE NCbMEH-
HbIX MaTepuanos» PernameHTta MAK. TpeTelickuin cyn Bnpa-
BE MPOBECTN pPa3brpaTenbCTBO Aena Ha OCHOBE NMUCbMEH-
HbIX MaTepranoB 1 6e3 Takol JOroBOPEHHOCTN CTOPOH,
ecnv 6e3 HeonpaBgaHHOW 3alePXKKM HU OfiHa U3 HKIX He Mo-
NpPOCUT NPOBECTY CIyLLIAHUE.
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7. 3aKknw4yeHue

0O630pbl npakTnkn MAK ny6nukytoTca B oTpac-
NeBbIX MepPUOANYECKNX N3AaHNAX', a n3BNeYeHns
13 ee peLleHnn — B Buae COOpHUNKOB',

4 Cm., Hanpumep, HekoTopble Nybnunkauuw: JassideHko [.J1.

BaxTeHHbI ycHyn oT yctanocTtu. PaspelueHne B8 MAK cnopa
KacaTenbHO pblbHOro Npombicia // Mopckue Bectu Poccun.
2018. Ne 2. C. 7-8; XKoaH-IMywkuHa [.A. MpakTuka Mopckoi
apbuTpakHon kommuccuu npw TIM PO no cnopam 13 goroso-
poB cTpaxoBaHuA: 2015-2016 rr. // Mopckoe cTpaxoBaHue.
2017.Ne 1. C. 22-29; Ky3Heyos 3.A. B3rnag He coO CTOPOHbI —
2 // Mopckoe cTpaxoBaHue. 2017. N2 1. C. 30-37; Mapkarno-
8a H.I. Ygep»aHue rpy3a no fOroBopy MOpPCKON NepeBo3Ku
rpy3a // Tpyabl AT PAH. 2017.N2 6. T. 12. C. 74-92.

Cm.: VI3 npakTrkn Mopckoi apburTparkHOM KOMUCCAX NP
Toproso-npombiwneHHol nanate Poccuinckon Gegepauym.
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MAK nmeeT 3HauuTeIbHbI NOTEHUWAN U WN-
pOKMe BO3MOXHOCTW yyeTa NnoTpebHOCTel CTOPOH
B COBPEMEHHbIX YC/IOBUAX. DTOT MOTEHLUMAN MOXET
6bITb BOCTPEOOBAH POCCUMINCKMMU 1 3apyOEXHbBIMY
KOMMaHVAMM MOPCKOW oTpac/iu. =

1987-2005 roapl / Mop pen. C.H. Nlebenesa, A.N. Jloboabl,
0.b. ®unumorosa. M.: CratyT, 2009; U3 npaktukn Mop-
CKOW apbuTpakHoi kommccum npu ToproBo-npombILLNIEH-
Hol nanate Poccunckon Oepgepaymm. 2005-2010 rogbl /
Coct. AW. NNobopa, .6. dDunumoHos; noa pen. C.H. Nlebege-
Ba, A.. NNobogabl, [.5. Dunumorosa. M.: CratyT, 2011.
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Ph.D., Associate Professor of the Department of International Private
and Civil Law named after S.N. Lebedeyv,

Moscow State Institute of International Relations (University),
Arbitrator of MAC and ICAS at the RF CCI

Specific Features of Private Maritime
Disputes Arbitration in Russia

The article deals with specific features of private maritime disputes arbitration in Russia. The analysis is
based on the Law of the Russian Federation of July 7, 1993, No. 5358-O “On International Commercial
Arbitration’] Regulation on Maritime Arbitration Commission at the Chamber of Commerce and Industry
of the Russian Federation (hereinafter — MAC), which is an appendix to this Law, and the 2017 MAC Rules.

Although MAC is not the only arbitration institution in Russia, which resolves private maritime disputes, it
is the oldest and specialized arbitration centre, hence it will be discussed further in detail.

The article discusses the specifics of the 2017 MAC Rules, subject matters of disputes, principles of arbitration,
procedure for the composition of an arbitration tribunal, disqualification of arbitrators, preparations of
the cases, preparation to the hearings.

The main conclusion is that MAC has significant potential and extensive opportunities to meet the needs of
the parties in modern conditions. This potential can be helpful for Russian and foreign maritime companies.

ne of the main issues related to the maritime in-

dustry is the effective resolution of disputes in
the merchant shipping area. For more than 90 years
the disputes arising in this sphere have been re-
solved in the Maritime Arbitration Commission at
the Chamber of Commerce and Industry of the
Russian Federation (hereinafter - MAC)'. Since its

! See: International Commercial Arbitration: experience of
domestic regulation. 80 years of MAC at the USSR CCl / RF
CCl. 1930-2010: compilation of selected documents and

establishment in 1930, MAC has considered more
than 4,000 cases. The legal status of the MAC is set
by the Law of the Russian Federation of July 7, 1993,
No. 5338-1 “On International Commercial Arbitra-
tion". The MAC Rules is an appendix to this law.
MAC is not the only arbitration institution in
Russia, which resolves private maritime disputes.
For example, the ICAS at the RF CCl has such expe-

analytical materials. MAC website: http://mac.tpprf.ru/ru/
information/.
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rience. However, MAC is a specialized arbitration
centre, so it will be discussed further in detail. In
2017, the new Rules and the recommended list
of arbitrators were approved?. The latter includes
leading Russian and foreign experts in the area of
maritime shipping, maritime law, and arbitration,
including navigators, corporate lawyers, advocates
and reputable scientists.

1. Features of the 2017 MAC Rules of 2017

The 2017 MAC Rules considers many years of
experience in dispute resolution of MAC and global
trends in arbitration. It provides for general and ex-
pedited procedure; the opportunity for the claimant
to obtain interim measures before the composi-
tion of the arbitral tribunal®; widespread usage of
electronic exchange of information; the ability to
combine several claims in one claim (including filing
a claim under several contracts); the possibility to
combine arbitration proceedings of several cases.

In contrast to the previous 2007 Rules, there is no
time limit for arbitrators to render a judgment in a
case, which was previously 30 days after the date of
the last hearing. Instead, there is a time limit for the
completion of the proceedings - six months from
the date of the composition of the arbitral tribunal®.

In paper form, the MAC Secretariat forwards only
the most important documents, such as claims, re-
sponses to claims, subpoenas, arbitration awards
and rulings®.

2. Subject matter of disputes and
principles of arbitration

MAC considers disputes from contractual and
other civil law relations arising from merchant

2 See: MAC website: http://mac.tpprf.ru/ru/.

3 Chairman may, at the request of a party, determine the ex-
tent and the form of interim measures for a claim in arbitral
proceedings to be administered by MAG; for instance, he /
she may impose a lien on a vessel of the other party an-
chored in a Russian port or a cargo of the other party locat-
ed in a Russian port. MAC Chairman may demand that any
party provides an appropriate security (§ 2 “Interim mea-
sures imposed by Chairman” of the MAC Rules; hereinafter
the 2017 MAC Rules are to be meant).

Arbitrators are also entitled to impose interim measures
(see: § 31 “Interim measures” of the MAC Rules).

4 This period can be extended, if necessary, by the Presidium
of MAC.

® Point 3 of § 11 “Forwarding and Delivery of Documents” of
the MAC Rules.
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shipping, including contracts for carriage of
goods, chartering of ships, marine insurance,
salvage, and ships collisions. The parties to the
disputes resolved by MAC in 2016-2020 were
not only Russian companies, but also of other
countries, including the United Kingdom, Hong
Kong, Cyprus, Norway, Malta, Poland, the United
Arab Emirates, Turkmenistan, the Seychelles and
Marshall Islands.

Claims filed in 2016-2020 are based on relations
of marine insurance (today it is the most common
category of disputes considered in MAC); carriage;
chartering; vessels repair; towing; accomplishment
of seismic exploration works; salvage of vessels and
cargo.

While resolving the disputes, the arbitrators are
guided by the law, the Rules and the express agree-
ment of the parties. They should exercise equal
treatment to the parties and provide each of them
with reasonable opportunities to protect their in-
terests. At the same time, the parties shall use their
rights in good faith, prevent abuse of these rights
and comply with the established deadlines to enjoy
these rights®.

It should be noted that in almost all cases to be
resolved by MAC both parties are actively involved
in proceedings (through representatives), not only
the claimants.

3. Procedure for the composition
of an arbitration tribunal

An arbitration tribunal is formed, as a rule, on
the composition of two arbitrators. Each side has
the right to appoint main and substitute arbitra-
tors’. An arbitrator can be the person included in
the recommended list of MAC, or a person who is
not included in this list. The Appointing Commit-
tee may decide that a dispute shall be resolved
by a sole arbitrator, if the extent of the claim does
not, as a rule, exceed the ruble equivalent of US
$ 15,000. Such a decision can also be made in other
cases, for example, if the case is apparently not
complex. However, the complexity of the case of-
ten cannot be determined at the stage of receipt
of the claim.

6 Paragraph 19“General Principles of Proceeding” of the MAC
Rules.

7 If the parties do not select an arbitrator timely, the
Appointing Committee will appoint him / her instead of
them.



If, during the dispute, two arbitrators do not
come to a common opinion on how to resolve the
dispute, the chairman of the arbitral tribunal shall
be appointed by the Appointing Committee. Such
situations do arise from time to time. However, this
does not affect the amount of the arbitration fee. In
90% of cases, the parties exercise actively their right
to appoint an arbitrator.

4, Disqualification of arbitrators

Any party may file a motion for disqualification
of an arbitrator if it has justifiable doubts regarding
the arbitrator’s impartiality or independence.
A motion can also be filed if an arbitrator lacks the
qualifications set in an agreement between the
parties or in applicable laws.

The motion for challenge is filed to the Appoint-
ing Committee no later than 15 days from the date
after the party knew about the composition of the
arbitral tribunal. Unless the party fails to file a mo-
tion within the above period it shall be deemed to
have waived its right to challenge®.

If the challenged arbitrator does not abstain vol-
untarily or if the other party does not agree to the
disqualification, a decision on the disqualification
of the arbitrator shall be made by the Appointing
Committee. It may, on its sole discretion, make the
decision on the disqualification of the arbitrator.

In practice, the parties sometimes exercise the
right to challenge an arbitrator, usually one who is
not on the recommended list of arbitrators.

However, reasonable grounds are needed for the
disqualification. For example, business acquaintance
of the arbitrator with the representatives of the par-
ty, in itself, does not lead to the disqualification.
The parties should be guided primarily by the 2010
Rules on the impartiality and independence of ar-
bitrators®, as well as the IBA Guidelines on Conflicts
of Interest in International Arbitration (in current
edition)'.

8 Point 4 of § 16 “Challenge of an Arbitrator” of the MAC
Rules.

° Rules on the impartiality and independence of arbitrators,
approved by order of the Chamber of Commerce and
Industry of the Russian Federation of August 27, 2010,
No. 39.

19 See more: Savranskiy M.Yu. The Independence and Impar-
tiality of Arbitrators: New International Standarts // Interna-
tional Commercial Arbitration Review. 2016. No. 2 (http://
arbitrationreview.ru/wp-content/uploads/2017/03/Vest-
nik_MKA_2016_2.pdf).

I1. PUBLICATIONS

5. Preparations of the case for arbitration

In practice, arbitrators are increasingly issuing
aruling at an early stage setting a schedule for the
proceedings. The issue of accepting new materials
from the parties is decided considering the obser-
vance of this schedule. In case of non-compliance
with the established time periods the arbitrators
act depending on the circumstances, including the
cause of the non-compliance. Arbitrators are enti-
tled to take this violation into account at the stage
of arbitration costs’ distribution'.

6. Hearings

Hearings are held in the building of the CCl,
where the MAC Secretariat is located'

In most of the cases, one hearing is not enough
to resolve a dispute. It is usually so because
representatives of one of the parties apply for the
possibility of providing additional evidence to the
arbitral tribunal. On average, 2-4 hearings are held
in the MAC. As a rule, both parties participate in
hearings. There are, however, cases when a party
asks to hear the case in its absence.

MAC also has experience of cases when, under
the agreement between the parties, the proceed-
ings were held without oral hearings™.

7. Conclusion

Judicial reviews of MAC cases are published
in specialized periodicals'™, and extracts from

" This right arises from arbitrators’ entitlement to award
in favor of one party from the other party the excessive
costs borne by the former because of the unreasonable
or unfair actions of the latter, including those that caused
an unjustified delay in the proceedings (§ 11 “Other
distribution of arbitration costs” of the MAC Rules”).

12 The parties can agree otherwise, but then they bear the
corresponding costs on their own.

3 Paragraph 28 “Proceeding in the Case on the Basis of
Written Materials” of the MAC Rules. The arbitral tribunal
may resolve the dispute on the basis of written documents
even in the absence of agreement between the parties to
this effect if neither of the parties requests without an
unjustified delay that an oral hearing to be held.

4 See, for example, some publications: Davydenko D.L. The
Watchman Fell Asleep from Fatigue. Resolution of a Dispute
over Fishing at the Maritime Arbitration Commission //
Maritime News of Russia. 2018. No. 2 P. 7-8; Zhdan-
Pushkina D.A. Judicial Practice of the Maritime Arbitration
Commission at the Chamber of Commerce and Industry
of the Russian Federation: disputes arising from insurance
contracts in 2015-2016 // Marine Insurance. 2017. No. 1.
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its judgment are published in the form of di-
gests’.

P. 22-29; Kuznetsov E.A. A View not from the Outside - 2 //
Marine Insurance. 2017. No. 1. P. 30-37; Markalova N.G.
Cargo retention right in the contract of carriage goods by
sea // Works of The Institute of State and Law of The Russian
Academy of Science. 2017.Vol. 12. No. 6. P. 74-92.

> See: From the Judicial Practice of Maritime Arbitration
Commission at the Chamber of Commerce and Industry of
the Russian Federation. 1987-2005. / Ed. by S.N. Lebedeyv,
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MAC has significant potential and extensive
opportunities to meet the needs of the parties in
modern conditions. This potential can be helpful for
Russian and foreign maritime companies. =

A.l. Loboda, D.B. Filimonov. M.: Statut, 2009; From the
judicial practice of Maritime Arbitration Commission at
the Chamber of Commerce and Industry of the Russian
Federation. 2005-2010. / Ed. by S.N. Lebedev, A.l. Loboda,
D.B. Filimonov. M.: Statut, 2011.



Hapba Xpan-MywknHa,
Ynen Redstone Chambers,
apbuTtp GMAA,

uneH LMAA,
noknagumk MAK npw T PO

1. NYBJINKALUN

[lpenmyLlecTBa N NOPAAOK
yperynmposaHma MOpCKOro Crnopa

nytem meavauum

B cmamee udem peyb 0 mom, 4Hmo makoe meouayus, Kakue meodudamusHole 02080pKU Mmo2ym 66iMmb

peKoMeHO08AaHbI 0718 NposedeHus Meouayuu.

[MokazaHel npeumywecmesa meduayuu, npogooumMou No pocculickomy npasy.

B cmamee makxe paccmampusaromcs Mopckol cnop U mo, Kak ¢ HUM pabomaem meouamop, Kakum
06pa3omM CMopoHsI MO2ym npulimu K ype2ysiupo8aHuto KOHGIUKMa.

1. Y10 Takoe meguaunna?

Meguauma — oanH 13 cnocoboB yperynmposa-
HMA KOHOJIMKTA. DTO NPOLIECC, B KOTOPOM HENTpasb-
HasA TPeTbA CTOPOHA NMOMOTaeT KOHPNIMKTYIOWUM
CTOPOHAM COTPYAHMYaTb APYr C APYrOM 1 HanTh
B3aMIMOBbIFO[JHOE pPeLleHNe.

Megawnauunio NpoBoOANT NNLO, KOTOPOMY CTOPO-
Hbl goBepstoT. CTOPOHbI M3061MpaloT MeamnaTopa, Ko-
TOPbIN MOXKET KBanndnunpoBaHHO pa3obpaTbca
B Criope.

Ons yperynmpoBaHua KOHGNKTA CTOPOHbI MO-
ryT Ha3HauYMTb OJHOTO WM HECKONbKUX MefuaTo-
poB.

MegnvaTop BnageeT TEXHUKaMM YPerynnpoBaHUs
KOHOIMKTa, U B €ro (ee) 3aaayun BXO4AT NPOACHEHNE
baKTNUECKNX 06CTOATENbCTB AeNa, BbIABEHNE UC-
TVHHO CMOPHbIX BOMPOCOB 1 NOMOLLb CTOPOHaM
B 00CY>XAEHUN 3TVIX CMOPHbIX BOMPOCOB.

Meanauma NnogxoauT Kak Ana ciy4yaes, Korga
CTOPOHbI XOTeNN 6bl COXPaHUTb OTHOLLEHUSA, TaK
W 4f1A ClyyaeBs, Koraa CTOPOHbI He HaMepeHbl MpPo-

LOMKaTb COTPYAHUYECTBO, HO XOTAT MUPHO pac-
TOPrHYTb JOFOBOP UMW NOZennTb busHec.

B MopcKux cnopax neperoBopbl U MeanaLus
MOTYT 6bITb 3GdEKTMBHBIMY CPeACcTBaMM YCTpaHe-
HMA KoHdNUKTa. Meanauma no3BoNsAeT COXpaHUTb
BPEMS, AeHbr1, HaNTV rMbKoe peLleHne 1 AaeT CTo-
POHaM BO3MOKHOCTb MOJIHOCTbIO KOHTPONIMPOBaTb
npotiecc.

Megwmaunsa ocHoBaHa Ha nprHLune fo6poBosb-
HocTK. CTOPOHbI MOTYT B OO0 MOMEHT NpeKpa-
TUTb MeAVALMIO 1 NePEeNTUN B CTaANI0 PaCCMOTPEHNSA
cnopa B cyge.

2. MeagnaTuBHbIe OrOBOPKU N NpaBuna
ANA YYaCTHUKOB «MOPCKNX» OFOBOPOB

B TeKyLNX 3KOHOMUYECKNX YCSTIOBUAX TPaHC-
MOPTHbIE KOMMAHWN 1 CTPAXOBLLUVKN MOPCKOTO PbIH-
Ka OCOOEHHO OCTPO HYXAAKTCA B CTabUSIbHOCTY,
B COXPaAHEHWMN OTHOLLEHWIA, B YCTPAHEHNN 3aTAXKHbIX
KOHONMKTOB, a Tak»Ke, BO3MOXHO, B MepecmoTpe
YCJIOBUIA COTPYAHMYECTBA C KJIMEHTAMM.
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Yuactue B cyne6bHOM cnope 1nv B apbutparke ya-
CTO HaKansAeT KOHGVKT 1 NPUBOAUT K TOMY, UTO OfiHa
13 CTOPOH OCTAeTCA B NMPOUrpbILLIE, HECET pPacxobl
Ha BefleHVe cyaebHoro npowecca v gpyrue yobITKu.

lNopow CTOPOHbI HAXOZATCA B TAKOW CTagUN KOH-
bNNKTa, UTO HE MOTYT LOrOBOPUTLCA O CNocobe ero
yperynnmpoBaHus.

Moatomy ana Toro, Ytobbl Megnauusa fencTBn-
TeNbHO paboTana, KenaTtenbHO 3apaHee (ewe
Ha CTaZMK 3aKJTIYEeHNA OCHOBHOIO JOrOBOpPa) yC/o-
BUTbCA, YTO B CJlyyae BO3HWKHOBEHUsA crnopa bynet
MCrnonb3oBaHa npoleaypa Mearauum.

MepnaTriBHble OroBOPKM, NpoLeaypbl LOMKHbI
6bITb 3apaHee ofobpeHbl PyKOBOACTBOM KOMMaHWK,
N3yyeHbl PUCTAMK U MeHeKepamu, 1 CTOPOHaM
HeobX0oAMMO ObITb FOTOBBIMU K TAKOMY CMOCObY pas-
peLieHus crnopa.

InAa Toro uyto6bl NOArOTOBUTBLCA K TaKOMY CMO-
coby pa3pelleHus cropa CTOPOHbI U3yyatloT HopMa-
TUBHbIE aKTbl U CTaHAAPTHbIE NPaBuWIia NpPoBeaeHNs
npoueaypbl Meanaumnn. TakKe MOXHO 06paTUTbCA
K MeanaTopam AnA pasbACHEHUA KaKUx-N1Mbo BO-
NpoCoB.

lepmaHCKasi MOpCKas apbuTparkHasa accolmanns
(German Maritime Arbitration Association (GMAA))
npepgaraeT UCNONb30BaTb CJIEAYIOLLYI0 OFOBOPKY
0 NpoBeAeHNn Meanauni:

«JTrobble cropbl, BO3HMKLLME U3 WA B CBA3M C Ha-
CTOAWMUM JOrOBOPOM, pPa3peLllaloTca B NOpsigKe
Meamnaumm n B COOTBeTCTBMM C MpaBunamm megu-
auunm fepmaHCKo MOPCKOI apbuTpaxKHoM acco-
umaummy». lNMpaswuna nposegeHna megrnaumn GMAA
MOXHO HanTu 3geck: https://gmaa.de/index.php/
en/mediation/mediation-rules.

JIoHOOHCKaa MopcKana accourauma apbuTpos
(London Maritime Arbitration Association (LMAA))
onybnukoBana [MpaBuna npoBeaeHns megnaumm
B 2002 r. (cm.: https://Imaa.london/wp-content/
uploads/2020/08/mediationterms.pdf). MNpasuna
megmnaumm LMAA moryT npuMeHATbCA, eCiin CTOpo-
Hbl JOrOBOPA AafyT Ha HMX CCbINTKY B MEAUATVMBHOM
OroBoOpKe.

BantTunckunn n mexgyHapogHbI MOPCKOW COBET
(Baltic and International Maritime Council (BIMCO))
npeanaraet ciegyoLLyo OroBOpKy 0 Meguauum (co-
rnacHoO 3TOW OroBOpKe MeanaLnsa MOXKeT NpPOBO-
AVTbCA 1 B Xoae apbuTpaxa) (B pegakumm 2020 1.):

«Orosopka o meguaunm BIMCO 2020

CTOpOHbBI MOTYT B 11060 MOMEHT JOrOBOPUTLCSA
0 nepepaye Ha MeaunaLmto NOObIX pazHornacuim un/
VN CMOPOB, BO3HMKALWMX N3 HACTOALLErO KOH-
TpaKTa unm B CBA3M C HAM. B cniyyae nto6oro cnopa
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MO HACTOSILLEMY KOHTPaKTY, B OTHOLLEHUN KOTOPOTO
6bl110 HavaTo apbUTPaXKHOe pPa3brpaTenbCTBO, NPU-
MeHsAeTCA crefytolee:

(a) lobana 13 cTopoH MmoxeT B noboe Bpems
N HEOAHOKPATHO MPUHATb peLleHre o nepepave
cropa 1Y YacTu crnopa Ha meguaLmio nyTem Bpy-
YeHVA ApYro CTOPOHE NMUCbMEHHOTO YBEeJOMIEHUA
(«YBepomnieHvie 0 MeamaLmm») ¢ NPOCbOON K Apyromn
CTOPOHE COMMACUTLCA Ha Meanauuio.

(b) Mocne sToro gpyraa ctopoHa foOXKHa B Te-
yeHme yeTblpHaguaTty (14) KaneHgapHbIX gHEN
C MOMeHTa MnosyyeHus YsBegomneHns o Megraumm
NoATBEPAUTb, UTO OHa COrflacHa Ha Meguauuio,
1 B 3TOM C/ly4ae CTOPOHbI BMNOCNEACTBUN JOSMHbI
cornacoBaTtb KaHAUAATYpYy MeanaTopa B TeuyeHune
cnepyoLmx yetblpHaguaTty (14) KaneHgapHbIX gHEN.
W ecnn oHM He cMOryT cornacoBaTb KaHAUAATYpY
MeguaTopa, To No 3asABAEHUI0 NOOOM U3 CTOPOH
mMegmaTtop 6ynet He3aMeLnUTENbHO Ha3HauveH Ap-
6UTparkHbIM TPUOYHaNoMm (fanee — «TprbyHan») unu
nnyom, kotopoe TprbyHan MOXKeT HazHaAUUTb Ans
31O uenu. Megmauma NnpoBOAUTCA B TAKOM MeCTe,
B COOTBETCTBMU C TaKOM MpoLeaypon 1 Ha Takux
YCNOBMAX, KOTOPbIE CTOPOHbI CMOTYT COMNacoBaTh,
UNK, B CAlyYae pa3HOrnacuii, Ha yCoBMAX, KOTopble
MOTYT ObITb YCTaHOBNEHbI MEANATOPOM.

(c) Ecnn gpyraa cTopoHa He cornacHa Ha Mefua-
Luio, 3TOT GaKT MOXKET ObITb OBEAEH [0 CBeAeHUSA
TpubyHana n MoXeT 6bITb NPUHAT BO BHYMaHMe
TpnbyHanom npu pacnpegeneHnn apoUTPaKHbIX
pacxofoB Mexay CTOPOHaMM.

(d) Megnaumna He gonXHa BAUATb Ha NMpPaBoO
Mo6o N3 CTOPOH TPeboBaTb TaKOW 3alUNTbI UK
npeAnpPUHUMATbL TaKKe Laru, KOTopble OHa CYMTaeT
HeobXoANMbIMM ANA 3aLMTbl CBOUX MHTEPECOB.

(e) JTlob6as 13 CTOPOH MOXeT yBegoMmuTb Tprby-
HaN O LOCTUIHYTOM COrflaCuK NPOBECTN MELMALMIO.
ApbutpaxKHoe pa3burpaTenbCTBO NPOAOSIKAETCA
BO BpemsA npoBefeHna meamnaumu, Ho TpnbyHan
MOXET NMPUHATb BO BHUMaHMe rpaduk meguaumm
npw ycTaHOBNEHUN rpadrka apbuTparkHoro pas-
6upaTtenbcTaa.

(f) Ecnu nHoe He COrnacoBaHoO WK He yKa3aHo
B YCJTOBMAIX MeAMALIMM, Kaxaa CTOPOHa HeCeT CBOU
Ccob6CTBEHHbIE PAcX0Abl, BO3HUKLLME B XOA4€e Meana-
LMK, NPy STOM CTOPOHbI MOPOBHY OMNJlaynBatoT BO3-
HarpakgeHune 1 pacxoabl MeamaTopa.

(g) Mpouecc mearaumy JomKkeH NpoxoanTb 6e3
yuep6a Ana npaB CTOPOH, 6bITb KOHVAEHLMANb-
HbIM, 1 HMKaKaa MHGOpMaLma Um JOKYMeHTbI, pac-
KpbITble B X04e Mearaunm, He AO/MKHbI NepeaaBaTb-
cA TpmbyHany, 3a NCKNIOYEHVEM TEX CJTyYaEeB, KOraa


https://gmaa.de/index.php/en/mediation/mediation-rules
https://gmaa.de/index.php/en/mediation/mediation-rules
https://lmaa.london/wp-content/uploads/2020/08/mediationterms.pdf
https://lmaa.london/wp-content/uploads/2020/08/mediationterms.pdf

OHW NoANEXaT PACKPbITHIO B COOTBETCTBUM C 3aKO-
HOM U1 NpoLeaypPON, PerynnpyoLwmnmm apoutpax».

Bbrnarogapa nyHKTY (C) MegMaTMBHOWM OrOBOPKMU
BIMCO Ha cTopoHy cnopa, 0TKa3aBsLUyoCa OT MUP-
HOrO yperynmpoBaHus 6e3 BeCKMX NPUUnH, apou-
TPbl MOTYT BO3/I0XKWTb apObuUTpaxkHble pacxopbl. Tem
cambim BIMCO noby»xpaeT cTopoHbl KOHONMKTA Ha-
YyaTb MeperoBopbl N He OTKa3bIBATbCA OT HUX, Ha-
XOAACh B SMOLMOHa/IbHOM MOpPbIBeE.

O6wecTtBo Mopcknx apbutpos (https://www.
smany.org/about.html) (CLUA, Hbto-MopK) npea-
naraet cnefyoLyio MeauaTrBHY / aponTpakHYHo
OrOBOPKY:

«TvinoBan oroBopka o nocpegHunyecTse / apbu-
Tpaxe

Ecnn B pamKax HacTosLlero KOHTpaKTa BO3-
HVKaeT Crnop, CTOPOHbI MOTYT JOTOBOPUTbLCA
O MVPHOM YpEerynmpoBaHumM 3Toro cnopa nytem
mMeamnauum B cootTseTcTBun ¢ MpaBunamm menu-
aumm Ob6uiecTBa MOpCKMx apbuTpos Hblo-Vopka,
OENCTBYOWUMM Ha TOT MOMeHT. Ecnu meguauns
He NPMBOAUT K YPerynmpoBaHuio Uin ecnm cTo-
POHbI He COrnaLlalTCcA Ha Mefuraunio, Cnop nepe-
[aetca B apobuTtpax...»

B cnyuae ecnn meguaunsa He 3aBepLunTCA ycnew-
HO, CTOPOHbI MOTYT NMepenTn K aponTpakHbIM pas-
6upaTenbcTBaM, OCHOBbIBasACH Ha lNpasumnax, npea-
naraembix O6LLeCcTBOM MOPCKNX apOUTPOB.

Poccuincknin apbutpaxkHbin LeHTp (PAL) aHa-
NOrnYHbIM 06pPa3oM pekoMeHayeT NCMoNb30BaTb
Me[MaTNBHYIO OFOBOPKY C MocC/ieaytoLlel BO3MOK-
HOCTbIO YTBEPXKAEHUA MeAVATUBHOIO COrMaLLeHnA
B popme apOnTPa’KHOTO peLleHNs Ha COrNTacoBaH-
HbIX ycnoBuax (cm.: https://centerarbitr.ru/about/
mediation/pekoMeH0BaHHOe-cornaLleHne/).

PAL, ogHako, He 3aHUMaeTCA afMUHUCTPUPOBA-
HUEM Npoueaypbl MEAALUN U, COOTBETCTBEHHO,
He MeeT NpaBua NpoBeAeHUA MeanaLnn.

B Poccnun gencTByeT cneumanbHoe yypexge-
Hue — Konnerva nocpegHUKOB Mo NPOBefeHMI0
npumupuTenbHbIX Npouegyp npu TMM PO, kotopas
npepsiaraeT UCNosb30BaTh CliefyoLLYI0 OrOBOPKY:

«Ycnosume 06 UCMOMNb30BaHNY MPUMUPUTENBHOW
npoueaypsl

[lo pa3peLueHns B NopagKe, NPeaycMOTPEHHOM
3aKOHOM NIN6O HaCToALMM AOrOBOPOM (cornatle-
HUeM), BCe CMOpbI, BO3HUKAIOLLME U3 HAaCTOALLEro
[0roBopa (cornaweHus) Unm B CBA3M C HAM, Nepeda-
I0TCA CTOPOHaMWM Ha yperynmpoBaHue B Konneruio
NnocpefHUKOB MO NPOBEAEHMWIO NMPUMUPUTENTbHbBIX
npouenyp npv ToproBo-npoMmbILLIEHHON NanaTe
Poccuninckon ®epepauymn».

1. NYBJINKALUN

B Konnerunm nocpeaHukos npwu TMNM PO paspabo-
TaHbl MpaBuia NPOBeAEHUA MeanaL M 1 MeTCA
AOMVHUCTPATMBHbBIN annapaTt 1 CTaHAAPTHbLIN Jo-
KYMeHTOO060pOT A1 OpraHm3aL v Meavauni.

3. Kak perynupyerca meguauunsa B Poccun?
MpenmywecTea nposegeHNAa megnayun
Nno poCcCUNCKOMY npaBy

B Poccunm K npouenype megmaumm npruMeHaeTca
QepepanbHbIl 3akoH oT 27 niona 2010 r. N2 193-03
«O6 anbTepHATUBHOWN Npouenype yperynmposa-
HUA CMOPOB C yyacTneM nocpegHuKa (npoueaype
meavaumn)».

B cooTBeTCTBMU C yKa3aHHbIM 3aKOHOM MNpu-
MeHeHuVe npoueaypbl MenaLumm ocyLecTBiaAeTca
Ha OCHOBAHWUM COrMALIEHNA CTOPOH, B TOM Yncne
Ha OCHOBaHMM COrnaweHna o NPUMeHeHNN Npo-
Lueaypbl MegnaLlmm.

Ccbinika B JOroBope Ha AJOKYMEHT, cogepKaLini
YC/TIOBUA YPErynnpoBaHmaA crnopa npu CogencTanm
mMeamaTopa, NpU3HaeTcA MefmMaTMBHOM OrOBOPKOW
npwv yCnoBmn, YTO JOrOBOP 3aKIOYEH B NMUCbMEH-
Hon dopme (M. 1 cT. 7 3aKoHa).

Mopapgok NpoBefeHUA NpoLeaypbl Meguaunum
CTOPOHbI MOTYT YCTaHOBUTb B JOrOBOpPE (Hanpumep,
Ha OCHOBe KaKuMx-N1Mbo CTaHZaPTHbIX NPaBui) Un
[laTb OTCbUIKY Ha NpaBusia NpoBeAeHA Megraunn,
yTBEPXKAEHHbIE OpraHm3auuen, KoTopasa oCyLecT-
BNAET AieATeNIbHOCTb No obecneyeHnto NpoBeaeHNA
npoueaypbl MegunaLmu.

K npeumyLectsam npoBeeHNs npoLeaypbl Me-
Anaunn No poCCUMNCKOMY NMpaBy MOXHO OTHECTU
cnegyloulee:

1. Ecnn cTopoHbl Nprbernu K npegycMoTpeHHoOM
3aKOHOM npoueaype paspeLLeHuns Crnopa Bo BHe-
cynebHoM nopsagke (Npoueaypa Meguaumu, no-
CpeAHNYecTBO, aAMNHNCTPATUBHAA NpoLeaypa
N T.N.), TeYeHne CpoKa NCKOBOW JABHOCTY Npu-
OCTaHaBNMBAETCA Ha CPOK, YCTAHOB/EHHbIN 3aKO-
HOM 417 MPOBEeEHMA TaKoW npoLeaypbl, a Npu
OTCYTCTBUM TAKOrO CPOKa — Ha LWeCTb MecALeB
CO [iHA Havana COOTBETCTBYIOLLEN NpoLeaypbl
(cm.n. 3 cT. 202 TK PO).

2. B cnyuvae ecnu cnop paccmaTtpuBaeTca B ap-
6UTpaxXHOM cyde, CyA MOXeT Mo xoJaTancTay
CTOPOHbI OTNIOXKUTb PAacCMOTPEHMe cnopa and
nposefeHnsa meguaumnm (cm. n. 2 n 7 ct. 158
ATIK PO).

3. MNpouenypa meanaLmm MoXeT 6blTb MCMOMb30Ba-
Ha Ha noboi cTagmn apbuTpakHoro npouecca
HeO[HOKpPATHO.
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4. MepmnaTuBHOe cornaweHune, JOCTUTHYTOe CTO-
poHamMu B pesynbTaTe npouedypbl meguauny,
nposefeHHo 6e3 nepefayn crnopa Ha paccmo-
TpeHune cyda Uim TPeTenckoro cyaa, B cyiyyae
ero HoTapuasibHOro y4OCTOBEPEHUA UMeeT Cuy
WNCNOAHUTENBHOTO AOKYMEHTA.

5. Ecnn e mefumaTuUBHOE cornalleHve yTeepKaa-
eTCA CyAOM, TO OHO MMeeT CUy MUPOBOTO CO-
rnalweHns, YTo Tak»Ke AaeT BO3MOXHOCTb ero
WNCNONHUTD.

6. MNpoueaypa Mmegmnaunm HOCUT KOHbUAEHUMANb-
HbI XapaKkTep.

4. Kak paboTtaet meguaTtop co COpALMMHN
cTopoHamun?

PaccmoTpuim «MopCKol» Clop, Y Ha ero NpumMepe
A NOACHIO, KaK paboTaeT MeamnaTop CO CNOPALLUMM
CTOPOHaMW.

O6cToATeNnbCTBa Aena.

Mexay Cynosnagenbuem 1 OpaxToBaTtenem Obin
3aKJ/Il0YeH TaHKepPHbIN percoBbii YapTep. B xoge
ofHOI 13 nepeo3ok mexay CygoBnagenbuem
n QpaxToBaTenem (ganee — Takxe OTBETYMK) BO3-
HUK KOHPNIKT OTHOCUTENbHO ONnaThl AeMepensa.

Cyposnageneu nepegan ceoun TpeboBaHuMA Tpe-
TbeMy NuLy No JOoroBopy Leccuu (ganee 6yaem Ha-
3bIBaTb 3TO TPeTbe Nnuo — Mctuom).

WcTey yTBEPXKAAN, YTO CYMMa iIeMeperka nog-
TBEepXAeHa akToM, KoTtopbi nognucanu Cynosna-
aeneu n OpaxtoBaTenb.

OTBeTUMK YCOMHWICA B 4eNCTBUTENbHOCTM YKa-
3aHHOrO aKTa, TaK KaK Ha akTe OTCYTCTBOBasa AaTa
1 TaK KakK McTel, He Mor 06 bACHUTD, Kakum 06pa3om
6bl1 aKT NoANKCcaH, Kak oH 6bi1 nonyyeH Uctuom.

OTBeTUMK MCNOSIb30Bas BCe BO3MOXKHble CTpa-
Ternm 3awmTbl. OH YCOMHUACA B NOAMUCU Ha aKTe
1 B NOAMNCK Ha TaHKEPHOM PErcoOBOM YapTepe,
TpeboBan NpoBeAeHNA KCNepTU3bl NOAMNUCK.
Kpome Toro, OTBeTuMK yTBEpKAas, YTO AaxKe ecnu
noanucb OTBETUNKA U Oblna AeNCTBUTENIbHON, TO K
TpeboBaHuio 06 onnaTte gemepenka HeobxoanMmo
NPUMEHUTb CPOK MCKOBOW AaBHOCTW.

o Toro, kak Vctey obpatunca Kk OTBeTUUKY
C TpeboBaHMeM o BbinnaTe aemepenxa, OTBETUNK
y>Ke BblUrpan gpyrom cnop ¢ obpatHbiMu TpeboBa-
HMAMMK B OTHOWeHUW McTua, T.e. KOHONUKT nmen
3aTAXHOM XapakTep.

Kak npoxogut megunauuna B nogo6Hom gene?

Ha nepBoii 06Luein BCTpeye co CTOPOHaMU Meau-
aTop BbIC/yLWMBAET odpuLManibHble NO3ULMM CTOPOH
B TOM BUAE, KaK ecn 6bl OHU 13n1aranu rx B cyae.
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3aTem MegmaTop npeanaraeT CTOPOHaM BblCKa-
3aTbCA 00 NCTUHHbBIX MOTMBAX CMOPa, O TOM, Kakue
MPWYMHbI, HE 03BYYEHHbIEe B Cyfe, CTa/ln OCHOBaHW-
€M BO3HVKHOBEHUA KOHGNMKTa. Tak, B Cnope Bbllue
Cyposnapeneu, Vctew n ®paxtoBatenib — KOMNaHM,
paboTaBlne B 04HOM HeGONbLIOM MPYMOPCKOM
palioHe; ynpasnsLme KOMNaHnii Obinn cBA3aHbI
0o6LWKMIN 3HAKOMCTBAMMN B OLHOM MOPTY, AaBHUMM
NapTHEPCKNUMW B3aUMOOTHOLWEHUAMU. Ho 4To-TO
MOLLNIO He Tak.

Ecnn ctopoHa He MOXeT BbiCKa3aTbCA B Npu-
CYTCTBUW OPYrO CTOPOHbI, MeAnaTop NpoBOANT
NHANBUIYaNbHYIO BCTPeuUy (KOKYC) C KaX[oW 13 CTo-
POH, B KOTOPOW NCCNeAyoTCA NCTUHHbIE MPUYNHDI
KOH®NMKTa, onaceHna n nHTepecsbl. Tak, megmaTtop
MO>KeT BbIACHWTb B XOf€e UHAMBUAYaNbHON BCTpe-
4u, UTO MeXAy CTOPOHAMM MMEETCA CMOpP JINYHOTO
XapakTepa, YTO OfjHa U3 CTOPOH CYMTaeT nosepe-
HVe [pYyrov CTOPOHbI HeJOOPOCOBECTHbIM, HapY-
LALLM MOPaJibHbIE HOPMbI, JIMYHbIE OTOBOPEH-
HoCTU. Ml noaTomy Tekywme cyaebHble npouecchl
MeXay CTOPOHaMUN He UMEeIOT HUKAKOro peasibHoOro
OTHOLLEHMA K KOHGNUKTY Mexay HUMMN.

B xone mepgunaumv megrnaTtop npeanaraet CTopo-
HaM NPUOCTaHOBUTb BCE UMEIOLLMECA MEXAY HUMI
cyfebHble npoLecchl ANA TOro, YTobbl paccMoTpeTb
X COP MO COBOKYMHOCTU BONPOCOB. ECIM CTOPOHbI
yUacTBYIOT B MEAMaLNW, OHW AAIOT APYr Apyry obe-
LWaHe He HauMHaTb HOBbIX CyAeOHbIX NPoLeccoB
A0 ee OKOHYaHWA.

MepawnaTtop [OMKeH BbIACHUTb, KTO MPUHMMaeT
peLleHe Mo crnopy, YTo6bl Ha BCTpeye NPUCyTCTBO-
BaJIM He TONbKO NpefCcTaBUTEN, KOTOPbIM HEO6XO-
AMMO COrflacoBaTb Kax/bll CBOW LLAr C BNagenbLem
KOMMaHMMN N KOTOpble MOTYT NCKaxaTb UCTUHHbIE
no3unuMmn 1 nHTepecbl. Ha Megnaunm JOMKHbI Npu-
CYTCTBOBaTb NINLA, KOTOPbIE MOTYT NPUHATL peLue-
HVe O NpeKpaLLeHNn KOHGANKTA.

B xope BTOpOW BCTpeun megmatop BbIACHAET,
XOTAT NN CTOPOHbI COXPAaHUTb OTHOLLEHWSA, 0603Ha-
yaet TeMbl ANA OOCYKAEHUA U BbIACHAET YCNIOBUA,
Ha KOTOPbIX CTOPOHbI FOTOBbI NPUATY K MEeANaTHB-
HOMy COrnaLleHuio.

Temamu ana obcyxaeHna MoryT 6biTb, Hanpwu-
mep, cnegylolyme:

1. JInuHble B3aUMOOTHOLLEHMA CTOPOH: KaK1Mm
06pa3om JOSIKHO NOMEHATLCA NOBefleHVe CTOPOH,
4TOObI MEXAY HAMU N3MEHWNCD JINYHbIE B3aUMO-
OTHOLUEHWA.

3pecb MeanaTop MOXeT MOACKa3aTb, Kak nyuylue
BbICKa3blBaTbCA O CBOMIX MHTEpecax v rpaHuLax,
He 3ajieBad NMYHOCTb cobecepHnKa. Megnatop



MOXeT pacckaszaTb 06 acCepTUBHOM MOBEAEHUN
1 MblLLUIEHUK, HAMPABIEHHOM Ha COTPYAHUYECTBO.
MegamaTop Tak»e MOXeT NOMOYb CTOPOHAM OTKPbITO
pacckasaTb O CBOUX OMACEHMSAX, €C/IN OHU, Hanpu-
Mep, YKe oW A0 B3aMMHbIX YIPO3 1 LWAHTaXa,
N CHATb SMOLMOHAsbHbIV HaKan 1 npepybexaeHna
pa3Horo popga.

2. Kommepueckne B3aMMOOTHOLWEHUA: KakK
He JoNyCTUTb MNPOCTOS CyAHa, Kak MOMOYb Apyr
APYTY B aAMUHUCTPUPOBAHNN KOMMEPYECKMX
NpoLeccoB, Kak HanaguTb 06MeH CoobLeHAMYN
N JOKYMEHTaMM, KOFO Ha3HAYUTb OTBETCTBEHHbIM
3a UCMOJTHEHUE TOW UM MHOW YacTu YapTepa, YTo-
6bl B3aMIMOAENCTBME NPOXoAnIo bonee rmagko.

B BbileynoMaHYTOM criope CTOPOHbI MOMN
Obl COXPaHNTb OTHOLLEHWSA, TaK KaK OHU paboTatoT
Ha OJIHOM HEOOJbLLIOM PbIHKE, BCTPEUAIOTCS B OAHNX
N TEX e NMopTax U SBNIAIOTCA B KAKOW-TO CTEMNEHM
«COCEMICKMMM» KOMMaHUAMU. B nx oblime nHtepe-
Cbl BXOAUNN N3BeYeHne NpubbIn N3 NepeBo3oK
1 cTabunbHan oblas paborTa.

CynebHble NpoLecchl, BO3HMKLLVE MeXAy CTOPO-
HaMK, OCTaBWIN UCTLA B NPOUTPbILLHOM MOOXe-
Huw. Mocne psapa cyaebHbIX Aen NX IMYHble OTHOLE-
HUA HACTONBbKO YXYALUWINCD, UTO O COTPYLHUYECTBE
He mMorsio 6bl 6bITb 1 peyn.

K coxkaneHuto, B To Bpems, koraa mexay Cy-
posnagenbuem n OpaxToBaTenem BO3HUK CMNoOp,
1M He Oblf10 M3BECTHO O BO3MOXHOCTU NPOBECTY
mMeanauuio.

1. NYBJINKALUN

MeperoBopbl, KOTOPblE CTOPOHbI MPOBOAUIN
camu, He NPUBEeNN K yCrexy, Tak Kak Kaxzas cTopo-
Ha NpPOCTO [lO0Ka3blBana BEPHOCTb CBOEN No3uuuu,
OCHOBbIBasACb HAa HOPMax 3aKOHa.

Ecnu 66l OHM 06PaTUNINCE K HENTPAJSIbHOW TPETEN
CTOPOHE, UMEOLLEN COOTBETCTBYIOLMI ONbIT Ype-
rySMpPOBaHusA, TO OHM CMOTN 6bl HAYaTb FOBOPUTb
0 CBOUX OOLWKX NHTEPECAX, @ HE O TEKCTaX HOPM
1 JOrOBOPOB 1 VX IHTEPMpeTaunax. 3To AeNlo Mor-
no 6bl 06epHyTbCA AnA 0benx CTOpoH Kyaa bonee
pagy>KHbIMK NepcrekTBamMm.

Takm 06pa3om, ecin YY4aCTHUKU MOPCKOTO
PbIHKa XOTAT NCNONb30BaThb NPOLEAypPY MeamnaLny,
TO Heo6X0AMMO elle [0 BO3HUKHOBEHMA criopa m3-
YUnTb OrOBOPKM U NMpaBusia, PEKOMEHIOBAHHblE
accoumaumamMmn apbrTpos 1 MearaTopPOB AJ1A «<MOp-
CKIX» CnopoB.

Ona Toro utobbl Megmnauma Gbina cBOeBpPEMEH-
HOW, NpaBuia 1 OroBOPKM O MearaLunumn fOMKHbI
6bITb COrNacoBaHbl CTOPOHAMU U X PYKOBOACTBOM
3apaHee.

B npouenype megnauunm Heo6XxoaMmo y4acTBo-
BaTb NMLiaM, KOTOPble YNOMHOMOYEHbI NMPUHATb
peLueHrie OTHOCUTENBHO CyAbObI Cropa 1 BrageloT
nHdopmaLmen 06 NCTVHHBIX MPUUYNHAX KOHGIMKTA.

Ecnn cTopoHbl MOPCKOro fOroBopa UMeIOT B3a-
WUMHbIN UHTEPEC B COXPAaHEHMN OTHOLIEHWIA, cocea-
CTBYIOT B OQHOM MOPTY WU B3aMMOCBA3aHbl VHbIM
06pa3om, TO MeanaLna MOXET OblTb As HUX nep-
CNeKTUBHbIM CNOCOBOM yperynupoBaHus crnopa. =

51



MOPCKOE MPABO | MARITIME LAW | 3 « 2021

Daria Zhdan-Pushkina,
Member of Redstone Chambers
Member of the GMAA,
Supporting member of the LMAA,
Reporter of the MAC at the RF CClI

Advantages and Procedure
for the Settlement of a Maritime
Dispute through Mediation

The article discusses what mediation is, and what mediation clauses can be recommended for mediation.

The article shows the advantages of mediation conducted under the Russian law.

The article also considers a maritime dispute and how a mediator is managing such a dispute, how the
parties to the conflict can come to a settlement of the dispute.

What is mediation?

Mediation is a method of conflict resolution. It is
a process where a neutral third party helps the con-
flicting parties to cooperate with each other and to
find a mutually beneficial solution.

Mediation is conducted by a person whom the
parties trust and who, in the parties’ opinion, may
competently understand the dispute.

To resolve the conflict, the parties may choose
one or more mediators.

A mediator is proficient in conflict resolution
techniques, and his / her tasks include clarifying
the factual circumstances of the case, identifying
truly controversial issues and helping the parties
to discuss these controversial issues.

Mediation is suitable both for cases where the
parties would like to keep the relationship, and for
cases where the parties do not intend to continue
cooperation, but when they wish to peacefully ter-
minate the contract or split the business

In maritime disputes, negotiation and mediation
can be effective means of resolving conflict. Media-
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tion allows you to save time, money, find a flexible
solution and gives the parties full control over the
process.

Mediation is based on the principle of voluntari-
ness. The parties may terminate mediation at any
time and proceed to the stage of considering the
dispute in the court.

Mediation clauses and rules for the parties
to a maritime contract

In the current market conditions, transport com-
panies and insurers of the maritime market are es-
pecially in need of stability, maintaining relations,
eliminating protracted conflicts and also, possibly,
revising the terms of cooperation with clients.

Participation in a litigation or arbitration often
heightens the conflict and leads to the fact that one
of the parties is left as a loser, bears the costs of the
litigation and other losses.

Sometimes the parties are in such a stage of
the conflict that they cannot agree on a way to
resolve it.



Therefore, in order for mediation really works, it
is advisable to agree in advance (even at the stage of
starting the cooperation) that in the event of a dis-
pute, the mediation procedure will be used.

Mediation clauses, procedures should be ap-
proved in advance by the company’s management,
studied by lawyers and managers, and the parties
are advised to be prepared for this method of re-
solving the dispute.

In order to prepare for this method of resolv-
ing a dispute, the parties study the regulations and
standard rules of mediation procedure. You may also
contact mediators to clarify any questions.

The German Maritime Arbitration Association
(GMAA) suggests using the following mediation
clause:

“Any disputes arising out of or in connection
with this contract shall be submitted to mediation
under the Mediation Rules of the German Maritime
Arbitration Association”. The GMAA Mediation Rules
can be found here: https://gmaa.de/index.php/en/
mediation/mediation-rules.

The London Maritime Arbitrators’ Association
published the Mediation Rules in 2002 (see: https://
Imaa.london/wp-content/uploads/2020/08/medi-
ationterms.pdf). The LMAA mediation rules can be
applied if the parties to the contract refer to them
in the mediation clause.

BIMCO suggests using the following mediation
clause (according to this clause, mediation may also
take place in the course of arbitration) (2020 revi-
sion):

“BIMCO Mediation Clause 2020

The parties may agree at any time to refer to me-
diation any difference and/or dispute arising out of
or in connection with this contract. In the case of
any dispute under this contract in respect of which
arbitration has been commenced, the following
shall apply:

(a) Either party may at any time and from time
to time elect to refer the dispute or part of the dis-
pute to mediation by service on the other party of
a written notice (the “Mediation Notice”) calling on
the other party to agree to mediation.

(b) The other party shall thereupon within
fourteen (14) calendar days of receipt of the Me-
diation Notice confirm that they agree to medi-
ation, in which case the parties shall thereafter
agree a mediator within a further fourteen (14)
calendar days, failing which on the application of
either party a mediator will be appointed prompt-
ly by the Arbitration Tribunal (“the Tribunal”) or

I1. PUBLICATIONS

such person as the Tribunal may designate for
that purpose. The mediation shall be conducted
in such place and in accordance with such proce-
dure and on such terms as the parties may agree
or, in the event of disagreement, as may be set
by the mediator.

() If the other party does not agree to mediate,
that fact may be brought to the attention of the
Tribunal and may be taken into account by the Tri-
bunal when allocating the costs of the arbitration
as between the parties.

(d) The mediation shall not affect the right of
either party to seek such relief or take such steps as
it considers necessary to protect its interest.

(e) Either party may advise the Tribunal that they
have agreed to mediation. The arbitration procedure
shall continue during the conduct of the mediation
but the Tribunal may take the mediation timetable
into account when setting the timetable for steps
in the arbitration.

(f) Unless otherwise agreed or specified in the
mediation terms, each party shall bear its own costs
incurred in the mediation and the parties shall share
equally the mediator’s costs and expenses.

(g) The mediation process shall be without prej-
udice and confidential and no information or doc-
uments disclosed during it shall be revealed to the
Tribunal except to the extent that they are disclos-
able under the law and procedure governing the
arbitration”

By virtue of Clause (c) of the BIMCO Mediation
Clause, a party to a dispute that has refused from
an amicable settlement without compelling reason
can be obliged to pay arbitration costs. Thus, BIM-
CO encourages the parties to the conflict to start
negotiations and not abandon them, being in an
emotional rush.

The Society of Maritime Arbitrators (https://
www.smany.org/about.html) (USA, New York) rec-
ommends using the following mediation / arbitra-
tion clause:

“Model Mediation/Arbitration Clause

If a dispute arises under this contract, the parties
may agree to seek an amicable settlement of that
dispute by mediation under the Mediation Rules
of the Society of Maritime Arbitrators, Inc. (SMA) of
New York then in force. If there is then a mediation
but it does not result in a settlement, or if the par-
ties do not agree to mediate, the dispute shall be
referred to arbitration ..."

If the mediation is not successfully completed,
the Parties may proceed to arbitration based on
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the Rules proposed by the Society of Maritime Ar-
bitrators.

The Russian Arbitration Center similarly rec-
ommends the use of a mediation clause with the
subsequent possibility of approving a mediation
agreement in the form of an arbitration award on
agreed terms (see: https://centerarbitr.ru/about/
mediation/recommended-agreement/).

The RAC, however, does not administer the me-
diation procedure and, accordingly, does not have
mediation rules.

In Russia there is a special institution — the Board
of Mediators for Conducting Conciliation Procedures
at the RF CCl, which proposes to use the following
clause:

“Stipulation of Conducting Conciliation Proce-
dure

Any and all disputes, differences or claims arising
out of or in connection with this Contract (Agree-
ment), before be settled in a manner required ei-
ther by law or by this Contract (Agreement) shall
be brought for conciliation procedure before the
Panel of Mediators in Conciliation Proceedings at
the Chamber of Commerce and Industry of the Rus-
sian Federation”.

The Board of Mediators at the RF CCl has devel-
oped rules for mediation and has an administrative
support and standard document flow for organizing
mediation.

How is mediation regulated in Russia?
The advantages of conducting a mediation
procedure under Russian law

In Russia, the mediation procedure is subject
to the Law on the Alternative Dispute Resolution
Procedure with the Participation of a Mediator (Me-
diation Procedure) No. 193-FZ of 27 July 2010.

In accordance with the specified law, the appli-
cation of the mediation procedure is carried out on
the basis of an agreement of the parties, including
on the basis of an agreement on the application of
the mediation procedure.

A reference in the agreement to a document
containing the terms of the dispute settlement
with the assistance of a mediator is recognized as
a mediation clause, provided that the agreement
is concluded in writing (Clause 1 of Article 7 of
the Law).

The parties can determine the rules of the me-
diation in the contract (for example, on the basis
of any standard rules) or provide a reference to the
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mediation rules approved by the organization that

manages the mediation procedure.

The advantages of conducting a mediation pro-
cedure under Russian law include the following:

1. If the parties have resorted to an out-of-court
dispute resolution procedure provided for by
law (mediation procedure, mediation, adminis-
trative procedure, etc.), the limitation period is
suspended for the period established by law for
conducting such procedure, and in the absence
of such period - for six months from the date of
the commencement of the corresponding pro-
cedure (see Clause 3 of Article 202 of the Civil
Code of the Russian Federation).

2. If a dispute is being considered in an Arbitrazh
(commercial) court, the court may, at the request
of a party, postpone consideration of the dis-
pute for mediation (see Paragraphs 2 and 7 of
Article 158 of the Arbitration Procedure Code of
the Russian Federation).

3. The mediation procedure can be used at any
stage of the arbitration process repeatedly.

4. The mediation agreement reached by the parties
as a result of the mediation procedure carried
out without referring the dispute to a court or
arbitration tribunal, in the case of its notarization,
has the force of an executive document.

5. If the mediation agreement is approved by the
court, then it has the force of an amicable agree-
ment, which also makes it possible to enforce it.

6. The mediation procedure is confidential.

How does a mediator deal with disputing
parties?

Using an example of a maritime dispute, | will
show how a mediator may work with disputing
parties.

Circumstances of the case.

A voyage tanker charter was entered between
the Shipowner and the Charterer. During one of the
shipments, a conflict arose between the Shipowner
and the Charterer (also — the Respondent) regarding
the payment of demurrage.

The shipowner decided to transfer his claims to a
third party under an assignment agreement (here-
inafter we will call this third party — the Claimant).

The Claimant argued that the amount of demur-
rage was confirmed by an act signed by the Ship-
owner and the Charterer.

The Respondent doubted the validity of the said
act, since the date was missing on the act and since



the Claimant could not explain how the act was
signed, how it was received by the Claimant.

The Respondent used all possible strategies
of defence. He doubted the signature on the act
and the signature on the tanker voyage charter,
he demanded an examination of the signature. In
addition, the Respondent argued that even if the
Respondent’s signature was valid, the statute of lim-
itations should be applied to the claim for payment
of demurrage.

Before the Claimant addressed the Respondent
with a demand to pay demurrage, the Respondent
had already won another dispute with opposite
claims against the Claimant, that is, the conflict was
of a protracted nature.

How is mediation going in such a case?

At the first general meeting with the parties, the
mediator listens to the official positions of the par-
ties as if they were setting them out in court.

Then the mediator invites the parties to speak
out about the true motives of the dispute, about
what reasons, which were not voiced in court, be-
came the basis for the conflict.

Thus, in the dispute above, the Shipowner, the
Claimant and the Charterer are companies operat-
ing in the same small seaside region, the manage-
ment of those companies were linked by common
acquaintances in the same port, and by long-stand-
ing partnerships. But something went wrong.

If a party cannot speak in the presence of the
other party, the mediator holds an individual meet-
ing (caucus) with each of the parties, in which the
true causes of the conflict, concerns and interests
are investigated.

So, the mediator can find out during an individ-
ual meeting that there is a dispute of a personal
nature between the parties, that one of the parties
considers the behavior of the other party to be un-
fair, violating moral norms, personal agreements.
Therefore, the current litigation between the par-
ties has no real bearing on the conflict between
them.

During mediation, the mediator invites the par-
ties to suspend all litigation between them in order
to consider their dispute on a set of issues. If the
parties are involved in mediation, they promise
each other not to start new litigation until after
itis over.

The mediator shall find out who makes the deci-
sion on the dispute, so that the meeting is attended
not only by representatives who need to coordinate
every step with the owner of the company and who
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can distort the true positions and interests. The me-
diation should be attended by persons who can
decide to end the conflict.

During the second meeting, the mediator as-
sesses whether the parties want to maintain the
relationship; indicates topics for discussion; and clar-
ifies the conditions on which the parties are ready
to come to a mediation agreement.

Discussion topics may be, for example:

1. Personal relationships of the parties: how
should the behavior of the parties change so that
personal relationships between them may change.

Here, the mediator can suggest how best to
speak out about your interests and boundaries,
without touching the personality of the interlocu-
tor. The mediator can talk about assertive behavior
and cooperative thinking. The mediator can also
help the parties openly disclose their concerns if, for
example, they have already reached mutual threats
and blackmail, and remove emotional tension and
various kinds of prejudices.

2. Commercial relationships: how to prevent ves-
sel downtime, how to help each other in adminis-
tering commercial processes, how to establish the
exchange of messages and documents, whom to
appoint responsible for the execution of one or
another part of the charter, so that the interaction
goes smoother.

In the aforementioned dispute, the parties could
retain relations, since they operate in the same small
market, meet in the same ports, and are, to some
extent, neighboring companies. Their common in-
terests included making profit from transportation
and stable common work.

The litigations between the parties left the
Claimant in a losing position. After a number of
court cases, their personal relations have deterio-
rated so much that there could be no question of
cooperation.

Unfortunately, at the time when the dispute
arose between the Shipowner and the Charterer,
they were not aware of the possibility of mediation.

The negotiations, which the parties conducted
themselves, were not successful, since each party
simply was proving the correctness of its position,
based on the norms of the law.

If they turned to a neutral third party with rele-
vant settlement experience, they could start talking
about their common interests, and not about the
texts of regulations and treaties and their different
interpretations. This case could turn out to be much
more rosy prospects for both of them.
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Thus, if the participants in the maritime market
would like to use the mediation procedure, then
it is necessary to study the clauses and rules rec-
ommended by the associations of arbitrators and
mediators for maritime disputes even before the
dispute arises.

For mediation to be timely, mediation rules and
clauses must be agreed by the parties and their
management in advance.
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It is necessary to participate in the mediation
procedure by persons who are authorized to decide
on the fate of the dispute and have information
about the true causes of the conflict.

If the parties to a sea contract have a mutual in-
terest in maintaining relations, they are adjacent
in the same port, or are otherwise interconnected,
then mediation can be a promising way for them to
resolve the dispute. =
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(Hbto-Mopk, CLLA; JTorzoH, AHrnns)

1. NYBJINKALUN

lopuncT B lopuanyeckor opupme Zeiler Floyd Zadkovich

KomnaHum «o4HOro CyaHa»:
HeKoTopble CpeACTBA 3aLUUTDI
Kpeautopos no npasy CLUA.
Yactb 2. ApecTt cyaos in rem

N MOPCKME 33a/10Iu

Yacme 2 HacmosAwel cmamsu Kacaemcs mak Hasbleaemoz2o apecma cyoos in rem no npasusy C (in rem
Rule C arrest), npu komopom uck nodaemcs HenocpedcmeeHHO NPomMu8 CyOHd KaK omeemuyuka 0/14 pe-
anusayuu Mopckoeo 3asaoed. C onopoli Ha aMepuUKAaHCKyto cy0ebHyo NpakmukKy U 3aKOHO0ames1bCmao
asmop paccmampugaem cneyuguky MOPCKUX 30710208 8 Ues1IoM U ux npumeHeHue 8 CLLIA 8 ocobeHHocmu,
a makxxe npusodum npumepbl cumyayud, 8 Komopbix apecm no npasuny C Haubonee 3¢ppekmuseH

npomus KOMnaHuti «<00HO20 CYyOHA.

H acToALanA CTaTbA COCTOUT U3 HECKOJIbKUX Ya-
cten. Yactb 1" 6bI1a NocBAwWeHa npobneme
KOMMaHUIN «OJHOro CyaHa» AN MOPCKUX Kpeau-
TopoBs no npasy CLWA n Tak Ha3biBaemoro alter
ego apecTa no npasuny B (alter ego Rule B attach-
ment) - pa3HOBMAHOCTU apecTa CyAHa, Npu Ko-
TOPOM «MpPOKasblBaeTCA KoprnopaTuBHas Byasb»
oTBeTUMKA.

YacTb 2 KacaeTca Tak Ha3blBaeMoro apecTa cy-
pos in rem no npasuny C (in rem Rule C arrest), npn
KOTOPOM WCK NoJaeTcsa HenocpencTBEHHO NPOTUB
Cy[Ha Kak OTBeTUMKa AnAa peannsaumm MOpPCKOro
3anora. Kpome T0ro, aBTop paccmaTpuBaeT cne-
UMUKy MOPCKMX 3a0roB B LeJIOM U UX Npume-

' Cm.: Mopckoe npaBo. 2021. N2 2. C. 89-95.

HeHune B CLUA B 0CO6eHHOCTU, a TaKXKe NPUBOZUT
npumepbl CUTyaL Wi, B KOTOPbIX apecT No npasuny
C Hanb6onee 3¢ PpeKTNBEH NPOTUB KOMMNAHUN «Of-
HOro CyfiHa».

B nocnepytowmx yactax HacToAwen ctatbu 6y-
LYT pacCMOTpPEeHbl MHble crnocobbl BO34eNCTBUA
Ha KOMMaHun «ogHoro cygHa» no npasy CLUA,
He CBA3aHHble C apecToM aKTUBOB. B yacTHocTH,
aBTOp B CXKAaTOM Bue onucbiBaeT cybopanHaumio
MOPCKMX UNOTEK U 3anoroB (equitable subordina-
tion), ocnapuBaHne MOLLEHHMNYECKNX NepeBooOB
akTnBoB (fraudulent conveyances), a Takxe nonyde-
Hue fokasaTtenbcts B CoemHeHHbIX LLTaTax B nog-
LEePKKY MHOCTPaHHbIX CyAe6HbIX 1 apOnTpaXKHbIX
npoueccos no ct. 1782 Tntyna 28 CBoga 3akOHOB
CLUA (28 US.C. §1782).
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Apect no Mpasuny C (in rem Rule C arrest)

DTa pa3HOBUAHOCTb apecTa MOPCKMX CYyAOB
(1 He TONbKO)? ABNAETCA YHUKANbHONM A NpaBa
CWA v He BCTpeyaeTca HU B OQHOM APYroMm npa-
Bonopsagke. Mo cytn apect no npasuny C npea-
CTaBnAeT cobom NCK NPOTUB CyHa KakK OTBETUYU-
Ka, KOTOpbIi NofJaeTca AnAa peannsauum MOpCcKoro
3asiora Ha 370 cyfHo. JINYHOCTb cynoBnagenbLa
B TaKOM MCKe He MMeeT 3HauyeHus, Befb OTBeT-
CTBEHHbIM NPU3HAETCA UMEHHO CYAHO (Tak Ha3bl-
Baemasi [OKTpUHa nepcoHndmrKaumm). B 1o xe spe-
M, MO aMepPUKAHCKOMY NpaBy MOPCKMM 3a510roMm
obecneyrBaeTca NpakTUYeCKn Noboe «<MopCKoe»
TpeboBaHMe (YTO TONKYeTCA KpalHe WnpoKo)>.
CoueTaHue 3TUX GaKTOPOB AeNaeT apecT Mo npa-
Buy C MOLLHBIM OPY»KMEM NPOTUB KOMMNAHWIA «Of-
HOro cyfiHa», 0CO6eHHO B Cllyyasax NpoAakm CyaHa
B npegenax OfHOW rpynmnbl KOMMAHWN.

Mopckue 3anoru B o6wem

BkpaTLe, MOPCKOW 3a0r — 3TO MOLLHbIA CNoCcob
obecneyeHus, KOTOPbIV «MPUKPENNAETCA», CneayeTt
3a CyAHOM 1 faeT UCTLY NpaBo apecToBaTb U MPo-

[laTb 3TO cyaHO. MopcKue 3anoru B Lenom Kapan-

HaNIbHO OT/INYAIOTCA OT 3aJ10r0B Y NPaB yaepKaHUA

«Ha 3emse». Hanprmep, BO MHOMMX KPUCANKLUSAX,

B TOM umcne B Poccum, oHv MeroT cnegyrolme oco-

6eHHOCTW:

1. Mopckol 3anor He TpebyeT oTgenbHOro corna-
LeHNA 1 0bpemeHseT CyaHO aBTOMAaTUYECKU NPK
BO3HUKHOBEHWY TpeboBaHMA y NCTLa*.

2. Takoli 3an0r MOXeT ObITb peanv3oBaH UCKITIO-
UnTeNbHO MNOCPeACTBOM CyaebHON NpofaKm

2 Hanpumep, no npasuny C MOXHO apecToBaTb rpy3 mnnu
bpaxT, ecnn B OTHOLWEHUN HUX BO3HMK MOPCKOW 3asor.
B Takom cnyyae oTBeTUMK 0603HauYaeTCs Kak «cybppaxT
cyaHa X» unn, Hanpumep, «4885 MELLIKOB NbHAHbIX CEMAH».

3 TpeboBaHve cuMTaeTcs «MOPCKUM», ecnn (1) BbiITeKaeT
N3 «[JOroBOpa, CBA3aHHOIO C MOPCKUMU yCayramu unm
TpaH3akuuamun» (Norfolk S. Ry. Co. v. Kirby, 543 U.S. 14, 23
(2004)) nnu xe (2) BbITEKaeT U3 AeNMKTa, COBEPLUEHHOTO
WSV NPUYMHMBLLIErO Bpef Ha CyAOXOAHbIX BOfax B xoae
TPaAVLMOHHO CBA3aHHOW C MOpeM AeATenbHocTh (Jerome
B. Grubart, Inc. v. Great Lakes Dredge & Dock Co., 513 U.S. 527,
534 (1995)).

4 Cm., Hanpumep: KommeHTapuii K Kofekcy ToproBoro mo-
pennasaHusa PO /Mopg pea. I[. BaHoBa. M.: Cnapk, 2005.
Ct. 367, n. 2. B CLLA cm., Hanpumep, ING Bank N.V. v M/V
TEMARA, 892 F.3d 511, 518 (2d Cir. 2018) (“[the maritime
lien] endows the creditor with a “special property”in the
ship that comes into existence when the debt arises and
gives the creditor the right to have the ship sold so that
the creditor’s debt may be paid out of the proceeds of the
sale”).
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cyaHa® (ogHaKo aepkaTeslb MOPCKOro 3aso-
ra MOXeT MOTePATb ero, eciv He yyacTByeT
B nNpoaaxe)s.

3. MopcKoi 3anor fencTertesieH 6e3 Kakon-nnbo
perncTpaunn’, u UCTLUY He HY>KHO yAepXnBaTb
BNafeHne Haf CYyAHOM, YTOObl COXPaHUTb 3as1Or.

4. 3TOT 3an0r cnegyert 3a CyAHOM BHE 3aBUCMOCTM
OT fO6GPOCOBECTHOCTU NoCsieayoLero npruoo-
peTaTena Takoro cygHa®. MHbimm cnoBamu, 31o
«CEKPETHbIN» 3a0r.

5. HakoHeL, B OTHOLEHNW CTOMMOCTM CyAHA Mop-
CKOW 3a10r MeeT NPUOPUTET nepes NtobbiMu
3as5loramu, NpaBamn yaepkaHmsa v MHbIMK Cno-
cobamun obecneyeHuna «Ha 3emnex»’ — npuyem
Kak B 6aHKPOTCTBE, TaK 1 Npu BHEOGAHKPOTHO
npogae CyaHa npu apecTe.

Mopckue 3anoru: oco6eHHocTu B CLUA

OpHako mopckme 3anoru B CLUA npeacraBnAtoT
cobol elle 6onee cBoeobpa3Hoe ABNEHME N AAOT
elle 6osblue 3aWUTbl KPeAUTOPAM KOMMAHUIA «Of-
HOro CyfHa». OTO TaK MO HECKONbKMM MPUUYNHAM.

Bo-nepBbiX, MO amepuKaHCKOMY MpaBy MoOp-
CKOI 3aN10r MOXeT BO3HUKHYTb B OTHOLUEHUN
CyQHa, faxe ecnm coO6CTBEHHUK 3TOrO CyaHa ny-
HO He HeceT OTBETCTBEHHOCTU. Hanpumep, ecnn
Tanm-dpaxToBaTenb npruobpeTtaeT GyHKepHOe

5 Cm., Hanpumep, cT. 370, n. 1 ¢T. 371 KTM PO. B CLLA cm.,
Hanpumep, Leopard Marine & Trading, Ltd. v. Easy St., Ltd.,
896 F.3d 174, 182 (2d Cir. 2018) (“Authorities concur that
a maritime lien may be enforced only through an action in
rem - that is, by proceeding against the vessel itself”).

¢ Cm. Hanpumep, ab3au yetBepTbiiin. 1 ¢1.385 1 n. 1 cT. 386
KTM PQ®. B CLLA cm., Hanpumep: The Trenton, 4 Fed. 657, 659
(E.D. Mich. 1880); Zimmern Coal Co. v. Coal Trading Ass’n of
Rotterdam, 30 F.2d 933 (5th Cir. 1929).

7 Cm,, Hanpumep: KommeHTapuii K Kogekcy Toprosoro mope-
nnasanua PO. C1. 370, n. 2. B CLLUA cm., Hanpumep, Bermuda
Exp., N.V.v M/V Litsa (Ex. Laurie U), 872 F.2d 554, 560 (3d Cir.
1989) (“[T]here is no statutory requirement that a maritime
lien be filed in order to be valid”).

8 Cm., Hanpumep, cT. 370 KTM P®. B CLLUA cm., Hanpumep,
Piedmont & George’s Creek Coal Co. v Seaboard Fisheries Co.,
254 US. 1,12 (1920) (“The maritime lien is a secret one.
It may operate to the prejudice of prior mortgagees or of
purchasers without notice”).

°  CM. cXoXyto Hopmy B cT. 368 KTM P®. B CLLA cm., Hanpu-
mep: United Shipping Servs. Three, Inc. v U.S. Exp. Lines, Ltd.,
1998 WL 770599, at *3 (E.D. Pa. Nov. 5, 1998) (“Maritime
liens customarily have priority over other security
interests”); Wolcott v. Commercial Inv. Trust, 7 F. Supp. 809,
810 (S.D.N.Y. 1934) (“[Tlhe general rule [is] that a maritime
lien on a vessel takes precedence over an ordinary
mortgage, irrespective of whether the mortgage is prior
or subsequent in date”).



TOMIMBO A1 CyAHA U HE OMJIAYMBaET ero, CyagHo
BCe paBHO OyneT obpemeHeHo 3anorom'®, AHano-
rMYHbIM 06Pa30M, eCNIN CTONIKHOBEHME U HaBan
MPONCXOAAT MO BUHE 06A3aTe/IbHOro JIoLMaHa'' nnm
6epboyT-PppaxToBaTena'?, B OTHOWEHUN CyLHA TaK-

e BO3HMKaeT 3aor (XoTa co6CTBEHHNK O4EBUAHO

He HeceT OTBETCTBEHHOCTN).

Bo-BTOpbIX, NepeyeHb TpeboBaHM, KOTOpbie
nogkpennaTca mopckum 3anorom B CLUA, Ha-
MHOTO LWKpe, Yem B ApYrux lopncankumnax. ObbluHO
MOPCKOW 3anor obecrneunsaeT TpeboBaHUA O Npu-
UMHEHV BpeJa »KMN3HW 1 300POBbIO, O BblnjaTax
MOPSKaM, a TakXe TpeboBaHUs 13 CTONKHOBEHWI /
HaBasnoB 1 O BO3HarpageHuu 3a cnacaHue'. Og-
HaKo No aMepurKaHCKOMY NpaBy 3as0r BO3HUKAET
TaKKe 4na obecneyeHnsa gpyrux TpeboBaHuiA, B TOM
yrcne BbITEKAOLWMNX U3:

+ HapyLweHusa noboro gorosopa ¢paxToBaHma'

+  NpefocCTaBieHnA Kaknx-nmbo ToBapoB nnm yc-
nyr, HeO6XO4MMbIX ANA dKCNyaTauum cygHa
(necessaries)'®, Hanpumep NOCTaBKU OYHKep-
HOro TOMANBA, KOHTEMHEPOB, PEMOHTA CYAHa,
CTUBUZOPHbBIX YCNYT, OYKCUPOBKU, NOLMAHCKOM
NPOBOAKY, a TakXe B OTHOLEHUN MOPTOBbLIX,
NPUYanbHbIX U KaHaNbHbIX COOPOB;

+ ywep6a rpysy, NPUUNHEHHOTO NepPeBO3YMKOM'S;

« Heynnatbl ppaxTa unu fjemepegxa'’;

«  nob6oro Mopckoro gennkra'® (Bknoyvas HeKOTo-
pble TVMbl ICKOB 3a 3arpA3HeHre OKpy»KatoLen
cpefbl, B TOM Y/Cie BO3HMKAIOLWKWX B CMy pAga
befepanbHbIX 3aKOHOB);

+  MOPCKOWM MMNOTEKN (KaK amepuKaHCKon'®, Tak
1 MHOCTpPaHHON)%;

« 06Lwen aBapun?';

1046 US.C.A.§31341(a)(4)(B), 31342(a)(1).
" The China, 74 U.S. (7 Wall.) 53 (1868).
12 The Barnstable, 181 U.S. 464, (1901).

3 Cm., Hanpumep, cT. 367 KTM P®. Cxoxuii nepeyeHb Tpebo-
BaHWI, obecrneyeHHbIX MOPCKIM 3aJI0roMm, MpUMeHAeTCs
1 B AHrnum (Jackson D.C. Enforcement of Maritime Claims.
4t ed. Informa, 2005. § 2.39).

% Rainbow Line, Inc. v M/V Tequila, 341 F. Supp. 459, 463
(S.D.N.Y. 1972), aff'd, 480 F.2d 1024 (2d Cir. 1973).

> 46 U.S.C.A. § 31326(b).

16 Associated Metals & Mins. Corp. v Alexander’s Unity MV, 41
F.3d 1007, 1011 (5th Cir. 1995).

7 Inre 4,885 Bags of Linseed, 66 U.S. 108 (1861).
846 U.S.C.A.§31301(5)(B).

946 U.S.CAA.§31325(a).
46 US.C.A.§31301(6)(B).
21 46 US.C.A.§31301(5)(E).

1. NYBJINKALUN

« HeBbIMJaTbl NPEMMK MO JOrOBOPY MOPCKOro

CTpaxoBaHWA® N T.4.

3amMeTHbIMY UCKNIOYEHNAMN OCTaAKOTCA JOFOBO-
pbl KYNAN-NpoAaxn cyaHa?, cynocTponTeNibHble
KOHTPAKTbI?Y, @ TaK»Ke MCKM MO TaK Ha3blBAaEMOMY 3a-
KoHY [I>koHca (Jones Act)* o0 KomneHcauun 3a Bpes,
YKN3HW 1 300POBbI0 MOPAKOB?, TeM He MeHee faxe
C YYETOM 3TUX UCKJIIOUYEHUI NnepeyeHb obecneyu-
BAEMbIX 3aJ10roM TPeb6oBaHWIA 3HAUNTENBHO LIKpE,
yem B fitoboM OpPYrom PUCANKLMN.

B-TpeTbux, amepuKaHcKme cyfibl HAMHOIO OXOT-
Hee NMPU3HAKT MHOCTPAHHbIE MOPCKME 3aN0Tu.
B 60nblUMHCTBE CTPaH BO3HUKHOBEHNE MOPCKOTO
3arnora - BOMnpocC npoLeccyanbHOro npasa, a moTomy
perynupyeTtca Tofibko npasom ¢opyma?’. B Takom
cnyyae cyf MOXeT MPUMEHATb TOJIbKO Te 3aoru,
KOTOpble yKe NPU3HaHbI B CTPaHE, rae paccmaTpu-
BaeTcA cnop. Hanpumep, poccnincknii cyq vatle
Bcero?® He 6yneT NpusHaBaTb, YTO Y MNOCTaBLYMKa
OYyHKEPHOro TOM/MBA BO3HMKAET 3a0r Ha CYAHO,
TaK Kak OH He npefycmoTpeH cT. 367 KTM PO.

OfHaKko AnA ameprKaHCKUX CyA0B BOMPOC BO3-
HWKHOBEHWSA 3a/10ra MaTepPUasbHbIii, @ MOTOMY MO-
XKeT perynupoBaTbCs MHbIM NMPaBOM, HEXXENN NMPABO
MecTa cypa (Hanpumep, NpPaBoM, NPVMEHNMbIM
K obecneueHHoMy 3anorom TpeboBaHuio)?. B pe-
3ynbTaTe, eC/IN CTOPOHbI MOAYMHAKT CBOW JOrOBOP
mopckomy npasy CLLUA, To amepukaHcKre cyabl npu-
3HAIOT 3a/10T BO3HUKLLMM, JaXe ecsivi H1 caM JOro-
BOP, HV CTOPOHbBI He nMeloT HUKakom ceasn ¢ CLUA,
Kpome dakTa apecTa cygHa B Ltatax®.

2 Equilease Corp. v M/V Sampson, 793 F.2d 598, 604 (5th Cir.
1986).

3 S.C. Loveland, Inc. v E. W. Towing, Inc., 608 F.2d 160, 164 (5th
Cir. 1979).

24 The Jefferson, 61 U.S. 393 (1857); Roach v Chapman, 63 U.S.
129,16 L. Ed. 291 (1859).

> 46 US.C.A.§30104.
2 Plamals v The Pinar Del Rio, 277 U.S. 151, 155-157.

2 CM. CT. 424 KTM P®. Toro e B3rnaga NnpuaepXrBaoTca cy-
Abl B AHrnunm (The Halcyon Isle [1981] AC 221) n CuHranype
(The Andres Bonifacio [1993] 3 SLR(R) 71).

% Y10 He MeLlaeT HEKOTOPbIM POCCUICKMM CyAaM CYUTaTb,
uTO MOPCKOE TPeboBaHMe «MPUKPENAETCA» K CYAHY 1 Cle-
JYeT 3a HAM fiaxke nocsie npofaxu (cm.: ApecT cyaHa in rem
no Tpe6oBaHMio NOCTaBLYMKa BYHKEPHOrO TOMMBA: MPaK-
Tuka B CLLUA 1 Poccun (https://rumla.org/2020/06/24/arest-
sudna-in-rem-po-trebovaniyu-postavshhika-bunkernogo-
topliva-praktika-v-ssha-i-rossii/)).

2 GulfTrading & Transp. Co. v Vessel Hoegh Shield, 658 F.2d 363
(5th Cir. 1981).

30 Cm., Hanpumep: Triton Marine Fuels Ltd., S.A. v M/V Pacific
Chukotka, 575 F.3d 409, 413 (4th Cir. 2009); World Fuel Servs.
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B yacTHOCTK, 3TMM aKTUBHO MOMb3YIOTCA MO-
CTaBWMKM OyHKepHoro tonnuea. Hanpumep,
CMHranypcknin NOCTaBLUUK MOXET Yepes areHTa
B TarBaHe npofjaTb TOMANBO TalNBaHbCKOMY TalM-
dpaxToBaTenio cygHa, xogawemy nog ¢narom Ma-
nansun. CtaHgapTHble YCNOBMA NOCTaBLUMKa Npu
3ToM 6yayT nofunHeHbl befilepasibHOMY MOPCKOMY
npasy CLUA. Ecnu Tanim-dpaxToBaTenb He onfaunBa-
eT cyeT 3a TOMNBO, NOCTaBLLMK MOXeT apecToBaTb
cyaHo no npasuy C npu ero 3axoae B aMepuKaH-
CKMI NOPT, Befib B OTHOLIEHNN CY[iHA YXKe BO3HUK
MOpCKow 3anor?’,

ApecTt no npasuny C npoTuB KOMNaHWIA

«OAHOro CyAHa»

B KOHTeKCTe KOMNaHUn «0QHOro cygHa» in rem
apect no npasuy C Hanbonee 3GpPeKTUBEH KaK MU-
HUMYM B ABYX CLieHapusAX, Korga apyras pasHoBua-
HOCTb apecTa no aMepriKaHCKOMY rnpaBy (06 apecTe
no npasuny B cm. yactb 1 HacToALWwen cTaTbn) He-
nprvMeHuma.

Bo-nepBbix, Np1 BO3HWKHOBEHUN TpeboBaHMA
npoTMB CygHa (Hanpumep, n3-3a NoBpexaeHnA
rpy3a npu nepeBo3ke) KOHTpoNMpyoLwme nmua cy-
[OBMafenbyeckoro XonavHra MoryT nNonbiTaTbCA 13-
6exaTb apecTa 1 obpalleHA B3blCKaHWA Ha CyaHO
nocpencTBOM ero Npofau BHyTPW rpynmbl CBOUX
KOMMaHWin. B HeKoTopbIX cUTyauuax NcTuy yaaet-
cA cobpaTb JOCTAaTOYHO AOKA3ATENBCTB TOrO, YTO
KoMNaHuA-noKynaTtenb ABnAeTca nuwb alter ego
KOMMaHr-NpoAasLa («NpoKOoNoTb KOPNOPaTUBHYIO
Byanib» nokynatensa). Torga uctuy goctyneH alter
€go apecT no npasuiny B, Tak Kak cyaHO paKTUyeckn
BCE elle NPUHAANEXUT KOMMNaHW-NPoAaBsLy nau
NnnLaM, KOHTPONMpPYLWKMM 06e KoMnaHum®2,

OfHaKo y 1cTLa He Bcerga nonyvyaetca cobpatb
AOCTaTOUYHO A0Ka3aTeNbCTB ANA «MPOKasblBaHUA
KOPNOpPaTUBHOM Byann» KOMMNaHUK-NOKynaTens.
B Takom cniyyae ncrteL, MoXeT NonbITaTbCA apecTo-
BaTb CyAHO in rem no npasuny C Ha TOM OCHOBaHWN,
YTO B OTHOLLEHWY KOPab/sA BO3HVK MOPCKOW 3an0or
13 NPUYNHEHNA Bpeda rpy3y. [ockonbKy Takomn 3a-
nor cnefyert 3a CYyAHOM 1 NOocC/ie NPofaky, a NCK
npeabABAETCA HEMOCPEACTBEHHO K CYAiHY KakK K OT-

Singapore Pte, Ltd. v Bulk Juliana M/V, 822 F.3d 766, 774
(5th Cir. 2016).

31 Trans-Tec Asia v M/V Harmony Container, 518 F.3d 1120 (9th
Cir. 2008)

32 Cm., Hanpumep, Fimbank PLC v Discover Inv. Corp.,
2020 WL 3519159 (S.D. Tex. May 21, 2020), report and
recommendation adopted, 2020 WL 3504179 (S.D. Tex.
June 29, 2020).

60

BETUMKY, KOMMAHMA-NOKYNaTeNb HE CMOXET BO3pa-
XaTb, YTO TEXHUYECKM He ABMAETCA NepeBO3UNKOM
MOBPEKAEHHOrOo rpy3a, Tak Kak KOHOCaMeHT He Obin
noanucaH ot ee UMeHn*,

BTopasa cuTyauma, B KOTOpOW in rem apecT no
npasuny C 6onee 3¢pPpeKTrBEH, BO3HUKAET, €C/n
OTBETUMK-CyfoBnageneL, ABNAeTCA KPYnHOM KoMna-
HUen (MK XONAVHIOM) 1 UMEeEeT NPeACTaBUTENbCTBa,
dunmansl M cneumnanbHO Ha3HAYEHHbIX areHToB
B 60MbWNHCTBE KpynHbiX noptoB CLUA. B Takom
cnyyae apecT no npasuny B moxet 6bITb HEBO3-
MOXEH, TaK KaK NCTeL, He CMOXEeT NoKa3aTb, YTO OT-
BETUVMK HE NOANEXUT PUCANKLN aMEPUKAHCKOTO
Cyfa B KOHKpeTHoM cyfnebHom parioHe**. MiHorpa
KpynHble cyaoBnagesbLbl CneLyanbHO Ha3HavaoT
areHToB B MOpPTaX, YToObl N36eXKaTb apecTa no npa-
Buny B.

Ho pna apecta no npasuny C uctuy He TpebyeTtca
[0Ka3blBaTb HEMOACYAHOCTb OTBETUMKA B KOHKPET-
HOM cyge6HOM parnoHe. VcTel gonxeH nokasaTb
nuwb, YTo (1) B OTHOWEHNN CyAHA CyllecTByeT
Ha NepBbIN B3rNAQ AENCTBUTENbHbIA MOPCKON 3a-
nor 1 (2) YTo CyAHO HAaXOZMTCA UK CKOPO NPUdyaeT
Ha TeppUTOPUIO CyaebHOro parioHa®.

MNpu1 ycnewHoOM HanoXKeHUn apecTa no npasu-
ny C otBeTunk3 moxert (1) oTKaszaTbca NpefocTas-
nATb obecrneyeHmne 1 y4acTBOBaTb B PaCCMOTPEHNN
cnopa, (2) npegocTtaBuUTb obecrneyeHne ais 0CBo-
60XKaeHMA CyaHa (Yalle BCEro B BUAE FapaHTUIHO-
ro nucbma P&I kny6a), (3) ocnapusaTtb 3aKOHHOCTb
apecTa 1 HanuMure y NCTLa MOPCKOro 3anora (re-
stricted appearance)® nn6o e (4) byneT Bo3pakaTb
no cywecTBy TpeboBaHua (general appearance).
OT cTpaTternn noBefeHNA OTBETUMKA MOXKET 3aBU-
CeTb pa3mep ero OTBETCTBEHHOCTM. B cnyyae npo-
urpbiwa B cutyaumax (1) u (3) pasmep cynebHoro
peLleHnA NPOTUB OTBETUMKA HE MOXKET NPEBbILLATb

33 Cactus Pipe & Supply Co. v M/V Montmartre, 756 F.2d 1103,
1113 (5th Cir. 1985).

3 /IMeHHO 3To TpebyeTcs ANA HaNoXeHUA apecTa no npa-
Buny B. Cm. Federal Rules of Civil Procedure, Supplemen-
tal Rule B(1)(a) (“If a defendant is not found within the dis-
trict... a verified complaint may contain a prayer for pro-
cess to attach the defendant’s tangible or intangible
personal property” (https://www.law.cornell.edu/rules/
frcp/rule_Q)).

35 Cm. Federal Rules of Civil Procedure, Supplemental Rule
C(1)(@), 2(c).

3 To ecTb NMUUO, 3asBRAOLEE O NPaBe COOCTBEHHOCTU NN
VNHOM VHTepece B apecToBaHHOM cyAHe (cm. Federal Rules
of Civil Procedure, Supplemental Rule C(6)(a)(i)).

37" Cm. Federal Rules of Civil Procedure, Supplemental Rule E(8)
(https://www.law.cornell.edu/rules/frcp/rule_E).


https://www.law.cornell.edu/rules/frcp/rule_C
https://www.law.cornell.edu/rules/frcp/rule_C
https://www.law.cornell.edu/rules/frcp/rule_E

CTOVMOCTU CY[iHa (TaK Kak UCK NpeabABnAeTCA Npo-
TWB CyAHa). B cutyaumm (2) cTopoHbl 06bIYHO fO-
roBaprBaloTCca 0 pa3mepe obecneyeHns, KOTOPOro
B OONbLINHCTBE C/lyyaeB 6osiee yueM OCTAaTOYHO
AJ15 MOKPbITMA BCex TpeboBaHW ncTua. MNpu a3tom
cynebHoe pelleHre B OTHOLLIEHNW OTBETUMKA HE MO-
XKeT NpucyaaTb UCTLY CYMMY, MPEBbILIALLYIO CTO-
MMOCTb CyfAHa (ecnm ToNIbKO OTBETUMK OTAENbHO
He Npu13Han CBO NOACYAHOCTL Cyay). HakoHew, npu
npowvrpebille B cUTyauuu (4) OTBETUMK PUCKYeT Nony-
ynTb cyaebHoe peLleHrie Ha CyMMY, MPEBbILLAIOLLYIO

1. NYBJINKALUN

CTOMMOCTb CyAHa, TaK KaK, BO3paas Mo CyLIecTBY,
OTBETUMK NMPU3HAET CBOI NIMYHYIO NOACYAHOCTb
aMepUuKaHCKOMY Cyay.

B kauecTBe PpUHaNbLHOrO KOMMeHTapmA Heob-
XOAUMO OTMETUTb, YTO OJHO U TO »Ke CYyAHO MOXeT
6bITb OAHOBPEMEHHO apecTOBaHO Kak Nno npasu-
ny B, Tak n no npasuny C. 3TO 4YaCTO NPOUCXOANT,
Korga ucrel, »Kenaet nepecTpaxoBaTbCA Ha Chny-
Yail BO3MOXKHOW OTMeHbI apecTa (Hanpumep, ecnm
He yaacTca foKkasaTb AeNCTBUTENIbHOCTb MOPCKOMO
3anora). =
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“Single Ship” Companies:
Some Remedies for Creditors

under US Law.

Part 2. Rule C Arrest
and Maritime Liens

Part 2 of this article deals with in rem arrests, known in the US as Rule C arrests. This type of proceeding
means action is brought directly against the vessel as defendant in order to enforce a maritime lien. Drawing
on US case law and legislation, the author considers the peculiarities of maritime liens in general and the
special features of these liens in the US, in particular. The article then goes on to discuss several scenarios
where Rule C arrests are most effective against one-ship companies.

his article is split into several parts. Part 1" ad-

dressed issues maritime creditors face when
dealing with one-ship companies under US law
and discussed the so-called alter ego Rule B attach-
ment - a type of ship arrest which involves piercing
the defendant’s corporate veil.

In turn, Part 2 deals with in rem arrests, known
in the US as Rule C arrests. This type of proceeding
means action is brought directly against the vessel
as defendant in order to enforce a maritime lien. The
author considers the peculiarities of maritime liens
in general and the special features of these liens
in the US, in particular. The article then goes on to
discuss several scenarios where Rule C arrests are
most effective against one-ship companies.

Subsequent parts of this article will address oth-
er, non-arrest tools which creditors of one-ship enti-

' See: Maritime Law Journal. 2021. No. 2. P. 96-102.
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ties have at their disposal under US law. In particular,
the author will briefly considers equitable subor-
dination of claims secured by maritime liens and
mortgages, the doctrine of fraudulent conveyances
(transfers), as well as obtaining evidence in the US
in support of foreign court and arbitral proceedings
under 28 USC §1782.

In rem (Rule C) arrest

This type of ship arrest? is probably unique to US
law and may no longer be encountered elsewhere?.

2 Although Rule C also permits cargo and (sub)freight to
be arrested if a maritime lien arises against them. The
defendant in this type of proceedings is then styled as
“subfreights of M/V X" or“4,885 linseed bags’, for example.

3 Eventhough actions in rem also exist under English law and

in several other common law jurisdictions, most of such ac-
tions require the defendant shipowner or charterer to be



In essence, a Rule C action is a claim against the
vessel as defendant which is brought to enforce
(“execute”) a maritime lien on that vessel. Important-
ly, the identity of the shipowners is irrelevant in this
kind of action, since the ship itself becomes liable
on the claim. This is known as the ‘personification
doctrine’ In the meantime, almost every “maritime”
claim - broadly construed* - in the US is secured
by a maritime lien. The combination of these two
factors (vessel personification and recognition of
a large number of liens) may make Rule C arrest
a powerful weapon against one-ship companies in
an appropriate scenario — e.g. when the offending
ship is sold within one group of companies.

Maritime liens - in general

In essence, a maritime lien is a strong security
device which attaches to and follows the ship, giv-
ing the claimant a right to arrest it and have it sold.

Maritime liens differ drastically from liens, mortgag-

es, charges, and retention rights “on land”. In many

jurisdictions (including Russia):

1) A maritime lien does not require a separate
agreement to arise. Rather, it emerges auto-
matically by operation of law and attaches to
the vessel when the underlying cause of action
arises®.

2) The lien may only be enforced by court proceed-
ings (e.g. a judicial sale)5; however, a holder of

liable in personam on the underlying maritime claim - see,
e.g., Senior Courts Act 1981, s 21(4)(b) (England). As a result,
in these jurisdictions a claim may not be brought against
the ship itself, independently of any personal liability of
its operators.

4 Aclaimis considered “maritime”in the US if it (1) arises out
of a contract which has “reference to maritime service or
maritime transactions” (Norfolk S. Ry. Co. v Kirby, 543 U.S. 14,
24 (2004)) or (2) arises out of a tort committed or causing
damage on navigable waters as a result of engaging in
a traditional maritime activity (Jerome B. Grubart, Inc. v Great
Lakes Dredge & Dock Co., 513 U.S. 527, 534 (1995)).

5 See, e.g., G.G. Ivanov (ed.), Commentary to the Russian
Merchant Shipping Code (Spark, 2005), Art. 367, § 2
(“Commentary to the MSC”). For the position in the US
see, e.g., ING Bank N.V.v M/V Temara, 892 F.3d 511, 518 (2d
Cir. 2018) (“[the maritime lien] endows the creditor with
a “special property”in the ship that comes into existence
when the debt arises and gives the creditor the right to
have the ship sold so that the creditor’s debt may be paid
out of the proceeds of the sale”).

6 See, e.g. Art. 370(1) of the Russian Merchant Shipping Code
1999 (“MSC”). For the position in the US see, e.g., Leopard
Marine & Trading, Ltd. v Easy St. Ltd., 896 F.3d 174, 182 (2d
Cir. 2018) (“Authorities concur that a maritime lien may
be enforced only through an action in rem—that is, by
proceeding against the vessel itself”).
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a lien may lose it if it does not participate in the
sale’.

3) Maritime liens are valid without registration® and
a lienholder is not required to retain possession
of the vessel to maintain the lien.

4) This type of lien follows the vessel even into the
hands of a bona fide purchaser (for value without
notice) of that vessel®. In other words, maritime
liens are “secret”.

5) Lastly, at least in relation to the value of the ves-
sel to which it attaches, a maritime lien gives
priority over most other types of security “on
land” (mortgages, charges, rights of retention,
etc.)'® — both in bankruptcy proceedings and in
non-bankruptcy admiralty sales.

Maritime liens - in the US

Still, maritime liens as they exist under US law are
an even more peculiar type of security and afford
their holders even more protection against one-ship
companies. This is so for several reasons.

First, US courts recognize that a lien arises
against the vessel even if the shipowner may not
be personally liable on the underlying claim. For
instance, if a time charterer purchases bunkers
supplied to the vessel and fails to pay for them,
a lien would still attach to that ship (even though
the owners are not liable under the sale contract)''.
Likewise, if a collision or an allision is caused by the
fault of a bareboat charterer'? or a compulsory pi-

7 See, e.g., Arts. 385(1), para 4, and 386(1) MSC. For the
position in the US see, e.g., The Trenton, 4 Fed. 657, 659
(E.D. Mich. 1880); Zimmern Coal Co. v Coal Trading Ass’n of
Rotterdam, 30 F.2d 933 (5th Cir. 1929).

8 See, e.g, Commentary to the MSC, Art. 370, § 2. For the
position in the US see, e.g., Bermuda Exp., N.V. v M/V Litsa
(Ex. Laurie U), 872 F.2d 554, 560 (3d Cir. 1989) (“[T]here is no
statutory requirement that a maritime lien be filed in order
to be valid”).

9  See, e.g., Art. 370 MSC. For the position in the US see, e.g.,
Piedmont & George’s Creek Coal Co. v Seaboard Fisheries Co.,
254 U.S. 1, 12 (1920) (“The maritime lien is a secret one.
It may operate to the prejudice of prior mortgagees or of
purchasers without notice”).

10 See a similar rule in Art. 368 MSC. For the position in the
US see, e.g., United Shipping Servs. Three, Inc. v U.S. Exp.
Lines, Ltd., 1998 WL 770599, at *3 (E.D. Pa. Nov. 5, 1998)
("Maritime liens customarily have priority over other
security interests”); Wolcott v Commercial Inv. Trust, 7 F.
Supp. 809, 810 (S.D.N.Y. 1934) (“[T]he general rule [is]
that a maritime lien on a vessel takes precedence over an
ordinary mortgage, irrespective of whether the mortgage
is prior or subsequent in date”).

46 US.C.A.§31341(a)(4)(B), 31342(a)(1).
2. The Barnstable, 181 U.S. 464, (1901).

63



MOPCKOE NMPABO | MARITIME LAW | 3 = 2021

lot', a lien would still arise (even though the owners

would not be personally liable here).

Second, the number of claims secured by mar-
itime liens is much larger in the US than in other
jurisdictions. Ordinarily, a lien secures claims for per-
sonal injury and death, collision/allision damage,
crew wages and related payments, as well as claims
for salvage rewards'. However, US law recognizes
that a maritime lien would also secure claims for:

« Breach of any type of charterparty'

«  Supply of goods or services necessary for the
exploitation of the vessel' (known as necessar-
ies — e.g. bunkers, containers, repairs, stevedor-
ing services, towage, pilotage, port, canal and
wharfage fees, etc.)

+ Loss of or damage to cargo due to carrier’s fault'’

« Unpaid freight or demurrage'

+  Any maritime tort' (which includes several caus-
es of action for pollution and claims under sev-
eral federal pollution statutes)

«  Ship mortgages (both US?° and foreign?')

« General average?®

+ Unpaid insurance premiums in marine insurance
contracts?, etc.

The several notable exceptions which do not
give rise to maritime liens are contract for the sale of
vessels?*, shipbuilding contracts®, and also seamen’s
claims under the Jones Act* for personal injury and
death?. Nevertheless, even with these exceptions,

13 The China, 74 U.S. (7 Wall.) 53 (1868).

4 See, e.g., Art. 367 NSC. A similar list of claims secured by
a maritime lien is recognized in England - see Jackson D.C.
Enforcement of Maritime Claims. 4™ ed. Informa, 2005.
§2.39.

> Rainbow Line, Inc. v M/V Tequila, 341 F. Supp. 459, 463
(S.D.N.Y. 1972), aff'd, 480 F.2d 1024 (2d Cir. 1973).

6 46 U.S.C.A. § 31326(b).

7 Associated Metals & Mins. Corp. v Alexander’s Unity MV, 41
F.3d 1007, 1011 (5th Cir. 1995).

'® Inre 4,885 Bags of Linseed, 66 U.S. 108 (1861).
946 U.S.CA.§31301(5)(B).

2 46 US.CA.§31325(a)

1 46 US.CA.§31301(6)(B).
2 46 US.C.A.§31301(5)(E).

3 Equilease Corp. v M/V Sampson, 793 F.2d 598, 604 (5th Cir.
1986).

2 S.C Loveland, Inc. v E. W. Towing, Inc., 608 F.2d 160, 164 (5th
Cir. 1979).

% The Jefferson, 61 U.S. 393 (1857); Roach v Chapman, 63 U.S.
129,16 L. Ed. 291 (1859).

% 46 U.S.C.A.§30104.
27 Plamals v The Pinar Del Rio, 277 U.S. 151, 155-157.
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the overall list of claims secured by a maritime lien
in the US is significantly wider than in most other
jurisdictions.

Third, US courts are much more willing to rec-
ognize and enforce foreign maritime liens. The po-
sition in most other countries is that creation and
existence of liens is a procedural matter, which is
therefore governed exclusively by the law of the
forum (lex fori)?. In such jurisdictions, a court may
only enforce liens which are similar to those al-
ready recognized in the forum jurisdiction. For ex-
ample, a Russian court would ordinarily?® decline
to recognize and enforce a lien for bunkers, for
the simple reason that Art. 367 MSC does not list
claims by bunker suppliers as giving rise to mari-
time liens.

For the US courts, however, the issue of creation
and existence of liens is substantive, not procedural.
It follows that it may be governed by a law other
than the law of the forum (e.g. by the law applicable
to the underlying claim)?®. As a result, if a maritime
contract contains a US federal maritime choice of
law clause, a US court would most likely recognize
that a lien has arisen — even though neither the con-
tract nor the parties may have no other connection
to the US, except perhaps for the fact that the vessel
is arrested there?'.

This conflict of laws feature is actively used by
bunker suppliers. For instance, a Singaporean sup-
plier may, through an agent in Taiwan, sell fuel to
a Taiwanese time charterer of a Malaysian-flagged
vessel. The supplier’s standard terms would then
be governed by US federal maritime law. If the time
charterer fails to pay the invoice, the supplier may
proceed to arrest the vessel under Rule C when it
calls at a US port, since a lien has already arisen
against that ship32.

% See, e.g, Art. 424 MSC. The position is the same in England
(The Halcyon Isle [1981] AC 221) and Signapore (The Andres
Bonifacio [1993] 3 SLR(R) 71).

2 That said, some courts in Russia occasionally find that
a maritime claim “attaches” to the vessel and follows it even
after a subsequent sale — see Arrests In Rem by Physical
Bunker Suppliers: Position in the US and Russia.

30 GulfTrading & Transp. Co. v Vessel Hoegh Shield, 658 F.2d 363
(5th Cir. 1981).

31 See, e.g, Triton Marine Fuels Ltd., S.A. v M/V Pacific Chukotka,
575 F.3d 409, 413 (4th Cir. 2009); World Fuel Servs. Singapore
Pte, Ltd. v Bulk Juliana M/V, 822 F.3d 766, 774 (5th Cir. 2016).

32 Trans-Tec Asia v M/V Harmony Container, 518 F.3d 1120 (9th
Cir. 2008).


https://rumla.org/en/2020/06/25/arrests-in-rem-by-physical-bunker-suppliers-position-in-the-us-and-russia/
https://rumla.org/en/2020/06/25/arrests-in-rem-by-physical-bunker-suppliers-position-in-the-us-and-russia/

Rule C arrest as a tool against

one-ship companies

When it comes to one-ship entities, a Rule C ar-
rest may be most effective in at least two scenarios,
especially where the other type of arrest under US
law (known as alter ego Rule B attachment - see
Part 1 of this article) is not available.

The first scenario may occur when a claim arises
against a ship (e.g. for cargo damage during car-
riage) and persons controlling the shipowning op-
eration sell the vessel to a different entity within the
same group of companies, in order to avoid arrest
and subsequent enforcement proceedings. In some
cases, the creditor may be able to prove that the
purchasing entity is a mere alter ego of the seller
(i.e. pierce the seller’s corporate veil). The creditor
may then be able to attach the ship under Rule B,
since the vessel will still be deemed to be owned
by the selling entity or by the persons controlling
both companies?:.

However, a creditor may find it difficult to collect
sufficient evidence to prove an alter ego relationship
in this intragroup sale scenario. If this is the case,
what the creditor may try to do is arrest the vessel
in rem under Rule C on the basis that damage to the
cargo caused a maritime lien to arise against that
ship. Since the lien follows the vessel into the hands
of subsequent purchasers, the buying entity would
be unable to escape liability, e.g., on the basis that it
is not the “carrier” of the damaged cargo, since the
relevant bill of lading was not signed on its behalf34,

The second scenario where an in rem Rule C ar-
rest may prove effective concerns situations where
the defendant is a large shipowning company (or
holding) and maintains branches and appointed
agents in most large US ports. In this case, a Rule B
attachment may not be readily available, since the
creditor will find it difficult to show that the de-
fendant may not be “found” (subject to the court’s
jurisdiction) within the relevant judicial district®”.

3 See, e.g., Fimbank PLCv Discover Inv. Corp., 2020 WL 3519159
(S.D. Tex. May 21, 2020), report and recommendation
adopted, 2020 WL 3504179 (S.D. Tex. June 29, 2020).

34 Cactus Pipe & Supply Co. v M/V Montmartre, 756 F.2d 1103,
1113 (5th Cir. 1985).

% Which is required for a Rule B attachment. See Federal
Rules of Civil Procedure (“FRCP”), Supplemental Rule B(1)
(a) ("If a defendant is not found within the district... a verified
complaint may contain a prayer for process to attach the
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Sometimes, large shipowning entities appoint
agents in ports specifically to avoid a looming Rule B
attachment.

By contrast, in a Rule C arrest a plaintiff is not
required to demonstrate that the defendant may
not be “found” in the jurisdiction. What needs to
be shown is (1) that a prima facie valid maritime
lien arose against the vessel sought to be arrested
and (2) that the vessel is within the relevant judicial
district or will be there while the action is pending®®.

If a court authorizes the arrest under Rule C, the
defendant®” may (1) refuse to provide security and
refuse to appear; (2) provide security to release the
vessel (usually in the form of a P&l Club letter of
undertaking); (3) enter a so-called restricted appear-
ance to try to vacate the arrest®, or (4) enter a so-
called general appearance and answer the complaint
on the merits without seeking to vacate the arrest.

The defendant’s strategy at this stage may define
the extent of his potential liability. If the defendant
loses in situations (1) or (3) above, judgment against
him may not exceed the value of the arrested vessel
(since the action is brought and won against the
vessel itself). In situation (2) the parties would usual-
ly agree on the amount of the letter of undertaking,
which would be more than sufficient to cover any
claims of the plaintiff, but the judgment then may
not be entered for a greater sum (unless, perhaps,
the defendant separately consents to personal juris-
diction of the arresting court). However, in situation
(4) the defendant risks getting a judgment entered
against him in an amount exceeding the vessel’s
value, since by appearing generally and answering
on the merits he consents to the court’s personal
jurisdiction over him.

As a final comment, it should be mentioned that
Rule B and Rule C actions may be filed simultane-
ously against the same vessel. This often happens
when the plaintiff wishes to protect itself against an
arrest/attachment being vacated (e.g. because no
valid maritime lien turns out to exist). =

"

defendant’s tangible or intangible personal property
(https://www.law.cornell.edu/rules/frcp/rule_C)).

% See FRCP, Rule C(1)(a), 2(c).

% l.e. a person who asserts a right of possession or any
ownership interest in the arrested vessel — see FRCP, Rule
C®)@)(i).

3 See FRCP, Rule E(8) (https://www.law.cornell.edu/rules/frcp/
rule_E).
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(PMA MwuHtocTa Poccun)

Kcenna AnekcaHpposBHa CnexoBa,

cTypeHTKa 3-ro Kypca CaHkT-lNeTepbyprckoro nHctutyTa (drnvana)
Bcepoccumiickoro rocyfapCcTBEHHOIO YHMBEPCUTETa IOCTULNN

[po6bnembl OrpaHMYEHHbIX
NOZTHOMOYMMN KANUTAHA
KaK OpraHa A03HaHuA

CoznacHo delicmasytoujemy 3akoHodamesnibcmay PO 8 c/rydae ycmaHos1eHUsA Ha CyOHe, HaX00AuWeMcs 8
NpUBPEXHOM UJTU 3a2pAHUYHOM NJIA8AHUU, NPU3HAKO8 HApyWweHUs Y20/108H020 kodekca PO kanuma
CyOHa 803/1a2aem Ha cebs hyHKYUU opeaHa 003HaHus. [eticmeus kKanumaHa CyoOHa KaK opaaHa 003Ha-
HUSA pe2siaMeHmMupo8aHsbl Y20/108HO-NPOUECCYasibHbIM 3akoHoOamesibcmaom P®, a makxxe Kodekcom
mop208020 MopensasarHus P®. B daHHol cmamee aHanusupyemcsa npobsiema moHKocmel U HIOAHC08
8bINOJIHEHUA KANUMAHOM (hyHKYUU 0p2aHa 003HAHUA: HA KaKue 3dKOHbl U HOPpMAamugHO-npagossle
aKmel OH onupdemcs, d Makxe Kak npoxooum npouecc 003HAHUS. AHAAU3 npo8oouMCcs Ha OCHose
delicmaytowjux 3aKkoHoe Poccutickoli @edepayuu. ABmop npuxo0um K 81800y, 4YmMo CMamyc Kanumada
KAk opaaHa 003HAHUA 8 y20/108HOM npoyecce Hyx0aemca 8 UsMeHeHUsX 0714 6onbuieli 3¢hghekmusHocmu
cnedcmeeHH020 NPoyecca Ha cyoax, Haxo00AUWUXCA 8 NJIABAHUU.

B Kakux cnyvyasax KanuTaH cygHa
BbINONHAET PYHKLMN OpraHa AO3HaHNA?

COOTBETCTBMM C NPUHLUMNOM NpodeccnoHanms-

Ma OCYyLLEeCTB/IEHVE NPABOOXPAHNTENbHON Aed-
TENbHOCTW, B TOM YUC/E N ENCTBUI NO CNeACcTBUIO
1 [O3HAHWIO, JO/KHO OCYLLECTBNATLCA BbICOKOKBa-
NMPULIMPOBAHHBIMIK CNieLnanmMcTaMmm — NoabMu, KO-
TOPbI€ UMEIOT 3HAHWA U OMNbIT B LAHHOW KOHKPETHOW
o6nactu. lNpodeccnoHannam — oavH 13 BaXKHENLINX
NPUHLMNOB 3$PEKTUBHON 1N KaueCTBEHHOW Aes-
TeNbHOCTU NPaBOOXpPaHUTENbHbIX opraHoB'. OfHa-

' [paHOoHsaH K.A., MowkuHa H.A. TlpodeccnoHannsm Kak
OCHOBHOE KauecTBO JINYHOCTM COTPYAHMUKA MPABOOX-
paHuTenbHbIX opraHoB // MpaBoBasa NoNNTUKa U NpPaBo-
Bas XM3Hb. 2020. N2 1 (https://cyberleninka.ru/article/n/
professionalizm-kak-osnovnoe-kachestvo-lichnosti-
sotrudnika-pravoohranitelnyh-organov).
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Ko 6bIBalOT CUTYaLUK, NPU KOTOPbIX COTPYAHUKN
HeobXoAMMbIX MPaBOOXPAHUTENbHbIX MOAPa3Ae-
NEeHN He MOTYT OKa3aTbCA Ha MecTe CBepLIeHUsA
npasoHapyweHna. OgHUM 13 Taknx CriyvyaeBs AB-
nAeTCA yronoBHoOe NpecTynyieHne, COBepLIeHHoe
Ha CyfHe, HaxoAALemMcA Nof POCCUNCKNM pnarom
B NiaBaHuW. B gaHHOM criyyae ponb opraHa fo3Ha-
HWA BO3J/1araeTcA Ha CTapLUero YsieHa 3KMnax;a —
KanuTaHa cygHa.

CnepyeT OTMETUTb, UTO AENCTBYIOLLEe YroIOBHO-
npoveccyanbHoe perynnpoBaHue npegycMmaTpriBa-
eT WIMPOKNI nepeyveHb GYHKLMI OpraHOB fO3Ha-
HMA B paMKax YrofIoBHOro npoduecca. Kak otmeuaet
A.X. HapToKoB, opraH foO3HaHUA B 6OMbLINHCTBE
cnyyaeB ABNAETCA NEPBbIM YNONHOMOYEHHbIM ro-
CYAapCTBEHHbIM OPraHOM, Ha KOTOPbI BO3N0KEHbI
006A3aHHOCTM MO dUKCaUMM BCeX CNefoB NpaBoHa-
pYyLUEHNS, a Tak»Ke MO YCTaHOBJIEHWIO 1 3afePXKaHNio



Mo ropAYMM Crefam NiL, BUHOBHbIX B COBEPLLIEHUN
AAHHOTO MpPaBOHaPYLLUEHUAZ.

OT TOro, HaCKONIbKO KauyecTBeHHO OyAeT Bbl-
nonHeHa paboTa opraHamy fO3HaHUA, BO MHOTOM
3aBMCUT UCXO[ YrONIOBHOTO Aiena 1 BO3MOXHOCTb
NPVBREYEHNA K OTBETCTBEHHOCTU JINL, COBEPLUVB-
LIKX YrONOBHOE NpecTynneHme.

3aKkoHopgaTenbHasa 6a3a n KoMmneTeHUUs
KanuTaHa cyAHa Nnpu NpoBeAeHnn
[O3HaHMSA

B pAge cntyaumim opraHbl 3aKoHOAaTeNbHOM
BNACTU BbIHY>KAEHbI OTCTYNMWTb OT NPUHLMUNA NPO-
deccnmoHannsma B Tom cniyyae, ecim obecneunTb
npucyTCTBUE NPOPECCMOHANBHOMO AO3HaBaTeNs
Ha MecTe COBepLIEHUA YrONOBHOIO NpecTynJe-
H1A HEBO3MOXHO. B cootBeTCcTBUM CO T. 2 YK PO
Ha cyaHe, ngyuiem nog édnarom Poccuinckoro rocy-
LLapCTBa, AeNCTBYET TeppuUTOpUanbHasn IPUCANKLNA
PO B KOHTEKCTE OGECneUeHs pacc/iefoBaHUsA Npe-
ctynneHuin. QyHKLMA opraHa Ao3HaHNA B JaHHOM
Cnyyae BO3/MlaraeTca Ha KanuTaHa cygHa (n. 1 4.3
CT. 40 YIK PO).

CTaTyc KanuTaHa Kak opraHa Jo3HaHuA Npsamo
npepycmotpeH Kak B YK PO, Tak n B KTM PO. Tak,
B COOTBETCTBUM CO CT. 69 KTM PO Ha KanuTaHa BO3-
naraetcs psg GyHKUMIA yronoBHO-MPOoLLeccyasnibHOro
XapakTepa:

- BO030y)xJeHre yronoBHoOro gena ny6inyHoro
0OBUHEHUS;
— OCYyLleCTB/IeHE HEOT/IOXKHbIX CNIeACTBEHHbIX

NEeNCTBUN.

KomneTteHLMA KanuTaHa MOPCKOro U PeYHOro
CyOHa, HaxoAasLleroca B AasibHeM NnaBaHuu, ABNA-
€TCA OrPaHNUYEHHON NO CPABHEHNIO C 06LLel KOM-
neTeHUMen opraHa Ao3HaHuA. [laHHOe NonoXxeHne
npeacTaBAAeTcA NPaBUbHbIM, y4MTbIBadA, YTO Kanu-
TaH He UMeeT AOCTAaTOYHbIX MOJTHOMOYUIA 4SS TOro,
4TOObI MOMIHOCTBIO Pacc/ieloBaTb YrONOBHOE JENO,
Hanpumep, B ToM cniyyae, ecnu YIK PO npegycmo-
TPEeHO paccreioBaHue gena B popme fO3HaAHUA.

BmecTe c Tem pAg NONOXeHW OeNCTBYOLWEro
NpPaBOBOroO PerynMpoBaHnA He CnocobCcTByeT co-
6nofeHNo0 pa3yMHOro 6anaHca mexxgy Heobxoau-
MbIM NPOPECCMOHANN3IMOM MO Pacc/iefoBaAHNIO Yro-
JTOBHOTO [1€/1a 1 BaKHOCTbI0 HEOT/IOXKHOWN dUKcaumm
BCEX CNefiOB NpaBOHapYLLEHNS.

2 Hapmokog A.X. Ponb opraHoB f03HaHuA B paccnefoBa-
HUW NpecTynneHnn // Teopusa v NpakTKa obLeCcTBEeHHO-
ro passutua. 2016. N2 5 (https://cyberleninka.ru/article/n/
rol-organov-doznaniya-v-rassledovanii-prestupleniy).

1. NYBJINKALUN

Bo36y>»xaeHue yronoBHoro gena
KanuTaHOM CyAHa

Kak 6bi/10 yNOMAHYTO paHee, KanuTaH CyfHa
He BNpaBe BO30yAaTb Aefla YacTHOro 1 YaCTHO-
ny6amyHoro o6BMHeHuA. B cootBeTcTBUM C Y. 4 CT. 20
YMK PO pykoBoauTenb ClefCcTBEHHOrO OpraHa,
cnefioBaTesb, a TakXKe C cornacusa NnpoKypopa Ao-
3HaBaTesIb BO30Y»KAIOT YroJIOBHOE A0 O Ntobom
npecTynneHnmn gake npu oTCyTCTBUM 3aABeHNA
noTepneBLUero U ero 3aKoOHHOro NpeacTaBUTens
B C/lyyae, ec/in NpecTynjieHne CoOBEepLUEHO Mo OT-
HOLLEHWIO K N1LY, KOTOPOE B CUTy 06CTOATENBCTB
He MO>KeT 3aLlUTUTb CBOW NpaBa: B CBA3M C ero co-
CTOAHMEM 300POBbA, CKOPONMOCTUMKHON KOHUNHOW
WA C TEM, YTO OHO ABNAETCA HeeecnoCcoOHbIM
(B TOM Uncne BpeMeHHO HefleeCnoCOBHbIM, Hanpu-
Mep, HAXOAUTCA B KOME).

K MHBIM NprUYMHaM OTHOCUTCA TaKXKe Ciyyai co-
BEPLUEHNA NPECTYMNIEHNA JINLOM, JaHHbIe O KOTO-
poMm He n3BecTHbl. Cnefyet oTMeTUTb, uTo YINK PO
n KTM PO copepat HeonpeneneHHOCTb OTHOCHU-
TesIbHO MNpaBa KanutaHa CyAHa pacciefoBaTb Takne
nena, n bykBanbHas TpakToBKa cT. 69 KTM PO He no-
3BOJISIET KanuTaHy CyAHA OCYLIeCTBNATb fOCyaeo-
Hoe paccnefjoBaHne Takoro Aena.

CnepoBaTenbHO, A1 BO30OyXAeHWA Takoro gena
NNLO, B OTHOLLIEHNIM KOTOPOTO Ha Cy[iHE COBEPLUEHO
npectynieHne, oTHOCALeecAa K AefiaM 4acTHOro
WY YacTHO-NY6NNYHOro 0O6BUHEHMSA, JOMKHO MNO-
[aTb COOTBETCTBYIOLLEe 3asABIeHNE B OpraH JOCy-
nebHOro paccnefnoBaHms, YTO BO3MOXKHO cienaTtb
TONbKO MOC/e NPUOBLITUA Ha CyXOMNyTHYIO TeppuTO-
puto Poccninckon Mepepauun. laHHaa cutyauma
AenaeT NpakTuyeckn HEBO3MOMHbIM faNibHENLLNIA
c60p fOKa3zaTenbCTB MO AeflaM YaCcTHOro 1 YacT-
HO-MY6IMYHOro 06BUHEHNA, YTO NO3BONAET BUHO-
BHbIM IMLlaM n36exaTb Haka3aHuA 3a CoBepLUeHne
npaBoHapyLeHuna. icxoaa 13 BbllLEN3NOXEHHOTO,
npegnaraeTca paclumMpuTb NOJIHOMOYMA KanuTaHa
B KTM PO, no3sonue emy Bo36y>kaaTb YronoBHbIE
[ena Kak nybnmyHoro, Tak U 4actHo-nybnuyHoro,
a TaK>Ke YaCTHOro 06BMHEHMS.

KanuTtaH cyaHa Kak cy6beKkT onepaTuBHO-
PO3bICKHOI AeATeNbHOCTH

CnepyeT TakXe OTMETUTb, UTO KamnutaH cyaHa
He ABNAETCA CyObeKTOM OnepaTUBHO-PO3bICKHO
[eATenbHOCTU. M3 BbILIEN3NOMKEHHOIO CKIaAblBaeTcs
AOCTATOYHO NapaAoKcabHas CUTYaLus: C OfHOI CTO-
POHbI, KanuTaH, 6yay4n HageIeHHbIM NOTHOMOUYNAMI
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opraHa fo3HaHUs, 06513aH OCYLLECTBATb HEOT/IOXK-
Hble CNefCcTBEHHblE [eCTBUA, a C APYron CTOPOHbI,
NNLLIEH OHOIO U3 BaXKHENLLMX dN1eMeHToB ans cbopa
[lOKa3aTenbCTB MO YrofIoBHOMY Aeny (OCyLiecTBre-
H1e onepaTUBHO-PO3bICKHbIX MeponpuATri). Kak
cnpasennuso otmevaeT J1.B. MunxainnoBsa, Kak npa-
BWJIO, KanuTaH BbICTYMaeT NHMLMATOPOM U OpraHu-
3aTOPOM NPOBefeHNA HenpoLeccyanbHbIX AeNCTBUIA
B CJyyae COBepLUEHUA NpecTynieHna Ha cyaHe. Oak-
TNYECKN OH CTAHOBUTCA CyOBEKTOM ynpaBneHns cu-
CTEMOW paccnefoBaHnsA, KOTopas BKIOYaeT B cebs
N CCTEMY OMepPATUBHO-PO3bICKHOIO obecneyeHus
pacKpbITVA NpecTynneHmns?,

MO>XHO 3amMeTuTb, UTO B IMTepaType npeacTaBne-
HO MHeHVe OTHOCMTESIbHO BO3MOXHOCTY HageNeHuns
KanuTaHa CyHa OrnepaTMBHO-PO3bICKHbIMU GYHKLUA-
MU. OfHaKO C TaKUM NOAXOA0M C/TOXKHO COMNAcUTbCA
no MpUYMHE TOro, YTO B COOTBETCTBUN C Y. 2 CT. 41
YNK PO coBmelleHne B ogHOM nuue dyHKUUn fo-
3HaHWA 1 OMepPaTUBHO-PO3bICKHbIX MEPONPUATUI
daKTnueckm 3anpelleHo. Mpr 5ToM NpaBo KanuTaHa
OCYLLECTBNATb HEOT/IOXKHbIE CNIEACTBEHHbIE feCTBIA
npeacTaBnAeTcA JOCTaTOUHbIM A4J1A pa3peLLeHuns 3a-
[lay, BO3/I0XEHHbIX Ha KanutaHa CyaHa.

HeobxoanMo oTMeTHTb, YTO BOMPOCHI HAAENIEHUS
KanuTaHa cygHa YrofnoBHO-npoLeccyanbHbIMU GyHK-
LMAMY HaLLIM CBOE OTPaXKeHMe TaKKe 1 B MeXyHa-
pOoOHO-NPaBOBbIX akTax. Tak, B COOTBETCTBUM C u. 1
CT. 8 KOHBeHUMN 0 60pbbe C HE3aKOHHbIMK aKTaMu,
HanpaBs/ieHHbIMW MPOTMB 6€30MacHOCTVM MOPCKOro
Cy[OXOACTBA, KanuTaH CyHa rocyapCTBa-yuyacTHMKa
(«rocygapcTBo dpnara») MOXeT nepefaTb KOMMNETEHT-
HbIM OpraHam nto6oro APYroro rocyaapcTBa-yyacT-
HMKa («NprHMMaloLLee rocyaapcTeo») ntoboe nnuo,
B OTHOLLEHMM KOTOPOTO Y HEFO NMETCA pasyMHble
OCHOBaHMA CUYUTaTb, YTO OHO COBEPLUMIO OOHO
13 NPeCTYNNeHNI, yKa3aHHbIX B CT. 3%

npaKTl/IKa AO3HaHMA Ha cygax
B 3apy6e)K|-|0M 3aKOHOoAaTeJIbCTBe

[locTaTouHO geTanbHO BOMpPOC HageNIeHNA Kann-
TaHa CyAHa yroJsioBHo-npoueccyasibHbiIM NOTHOMO-

3 Muxatnosa /1.B. O uenecoo6pa3HOCTY BKNOUEHUA B Mne-
peyeHb CyObeKTOB OMepPaTUBHO-PO3bICKHON AesATeNIbHO-
CTV KanuMTaHa MOPCKOro cyaHa // BectHuk KI'Y. 2018. N2 1
(https://cyberleninka.ru/article/n/o-tselesoobraznosti-
vklyucheniya-v-perechen-subektov-operativno-rozysknoy-
deyatelnosti-kapitana-morskogo-sudna).

4 KoHBeHUWMsA 0 60pbbe C HE3aKOHHBLIMU aKTaMu, HamnpaBeH-
HbIMU NMPOTMB 6€30MacHOCTV MOPCKOTO CyAoXoACTBa (Pum,
10 mapTta 1988 r.) (https://www.un.org/ru/documents/decl_
conv/conventions/maritme.shtml).
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UNAMU Pa3peELLEH B 3aKOHOAATENbCTBE YKpauHbl. Tak,
B COOTBETCTBUM C 1. 41 YronoBHO-NpoLecCcyanbHOro
Koaekca YKpayHbl KanuTaH CyAHa, PaBHO Kak v raBa
AMNIOMATNYEeCKOro BeAOMCTBA, MPU3HAETCA JINLIOM,
YMOJIHOMOYEHHbIM Ha COBEPLUEHNME MPOLIeCCyabHbIX
aencteui. MNpy 3TOM KanutaHy cygHa nNpegocTas-
NAETCA NpPaBo 3aflepXKMBaTb NOAO3PEBAEMOE NNLIO
Ha CPOK, HeOOXOAUMbIV A1 4OCTaB/IEHWA TAaKoro
nvua Ha Tepputoputo YKpaunHbl. bonee Ttoro, kanu-
TaH CyHa HafleneH NpPaBoOM OCYLLEeCTBAATb 0ObICKM
B XKWJIbIX MOMeLLeHMAX 6e3 caHKuun cyaa’.

OueBUAHO, UTO YKpaMHCKOe NpPaBOBOe perynu-
poBaHMne NpefCTaBNAET COO0N MHYIO KPalHOCTb:
cBobofa feNCTBU KanuTaHa Ha CyaHe ABnAeTcA
NpPaKTUYeCKN HEOrPAHUYEHHOW, YTO MOXKET NMpu-
BECTU K cepbe3HblM 3/10ynoTpebneHnam. OgHako
caM $aKT BHeCeHMA COOTBETCTBYOL el rnaBbl B YIK
YKpanHbl MOXKHO pacLeHNBaTb Kak MO3UTUBHbIN,
YyUnTbIBaA akTyaslbHOCTb JaHHOW npobnembl gns
no60oro MOPCKOro rocyaapcTaa.

Cepbe3HbIMU NMOSTHOMOUMAMK 061aAaeT KannuTaH
CyAHa 1 B paMKax aHFMNCKoro npasa. Tak, B COOT-
BETCTBUM C 3aKOHOM O TOPrOBOM MoperniaBaHnm
1995 r.° KanuTaH CyaHa MMeeT NPaBo NPUHYANTENb-
HO OrpaHNYNTb NepeMelleHne (3aep>KaTb) Nltboe
NNL0 Ha TaKOW CPOK, Kakon ByaeT couTeH Heobxo-
AVMbBIM UNK LienecoobpasHbiM B MHTepecax 6e3-
OMacHOCTM UNN ANs Nnoaaep»KaHua nopsaka unm
AVCUUNIVIHBI Ha 6opTy cygHa. Takne nonHomoumns
KanuTaHa pacrnpoCTPaHATCA He TONbKO Ha YIeHOB
3KMNaa, HO 1 Ha NacCa)KMPOB 1 NKL, HE3aKOHHO
HaxoZAwWMxcA Ha 6OpTy cyaHa.

MaBHble Npo6nembl n cnocobbl
NX pelieHnA

Ewe ogHUM npo6neMHbIM acnekTom ABAAIOTCA Te
C/lyyam, Koraa cam KanutaH ABAETCA NNLIOM, COBep-
WMBLIMM NpaBoHapyLeHne Ha 6opTy. OueBnAaHO,
4TO B 3TOM CJlyyae pacciefoBaTb NpecTynieHne
1 GMKCMPOBaTb ero cneabl NONpPoCTy Hekomy, 60-
nee TOro, KanuTaH, obnaaan eANHONNYHON BNACTbIO
Ha CyAHe, HaxoAACb BHe CyaebHOro nnm npokypop-
CKOTO KOHTPONA, MOXET MOJIHOCTbIO YHUUTOXMNTb

5 YK YkpauHbl (nocnegHss pegakuus) (https://zakon.rada.
gov.ua/laws/show/4651-17#Text).

6 Merchant Shipping Act 1995 (“105 Master’s power of arrest.
The master of any United Kingdom ship may cause any
person on board the ship to be put under restraint if and
for so long as it appears to him necessary or expedient in
the interest of safety or for the preservation of good order
or discipline on board the ship”).



nn6o chanbcrndrumpoBaTb MaTepuanbl NpeaBapu-
TeNbHOro paccsiefoBaHuA.

MNopo6Hasa cutyauma Gbina npoaHanM3vpoBaHa
Xonmckum ropogckm cygom CaxanMHCKOM obnacTtu
MO NCKY UCTUMLbl B OTHOLLEHNW KanuTaHa CyaHa, Ko-
TOPOro UCTULA 0O6BMHANA B pALE HEMPaBOMEPHbIX
nencTeui. B ykazaHHOM cyfebHOM pelueHun cyp
YCTAaHOBWI, YTO CYHO 3aXOAW0 B NOPTbl XONMCK
1 BaHWHO, 4TO NO3BONANO NCTULE NoJdaTh 3asBe-
HMe O NPeCTyneHNI, BO3SMOXKHO, COBEPLLUEHHOM Ka-
NMUTaHOM, B OpraHbl nonnumn’. Bmecte ¢ Tem Bonpoc
NpuBeYEHNA K OTBETCTBEHHOCTU U NMpeceyeHns
JanbHENLWX NPecTyN/IeHUI CO CTOPOHbI KanuTaHa
B TOM C/lyyae, ec/in MapLlpyT Cy4Ha He npegycMa-
TPUBAET B TeUEHME ANNTENbHOIO BPEMEHU 3aX0-
[la B MOPTbl OCTAETCA OTKPbITbIM U HEPEeLUEHHbIM
B MPaBOMNPUMEHUTENBHON NpaKkTuKe Poccuickon
DOepepaunn.

Ncxona v3 BbiEN3NoXeHHOro, Heob6xoanmo
npefycMOTpPeTb B YrOIOBHO-MPAaBOBOM perynu-
pOBaHMM NPaBO CTapLUero NOMOLLHMKA KannTaHa
ocywecTBnATb GYHKLMM OpraHa Ao3HaHWA B TOM
cnyyae, ecnm CywecTBYOT OCHOBaHMA CYMTATD, YTO
CaM KanutaH MOXeT 6blTb NMPUYACTEH K COBepLUe-
HUIO MpaBOHapYyLUeHNA.

CyLLeCTBYIOT TakKe CJIOMKHOCTM C 3afiepXKaHnem
nnua, NOLO3PEBAEMOrO B COBEPLUEHMIN NPABOHA-
pyweHua. Konctutyuma PO nmnepatmeHO Tpebyer,
yTOObI TaKoe 3afepKaHre He NpeBbliwano 48 va-
coB 6e3 cyne6bHoro peweHuna. Kak cnpaseanvneso
otmeuvaeT B.1O. Ctenbmax, coBepLUeHHO O4YE€BUAHO,
4TO COONIOCTY YCTaHOBNEHHbIN KoHCTUTyunen PO
n YIK PO 48-yacoBoli CpOK 3agep»aHusi 00bek-
TUBHO HEBO3MOXHO. Kak mocTynaTtb nocne ero nc-
TeueHnn, HeACHOS,

7 PewweHne Xonmckoro ropoackoro cyaa CaxanvHckon obna-
cTn oT 14 aBrycta 2019 r. no geny N2 2-1177/2019 (https://
sudact.ru/regular/doc/nyAyQayViaHv/).

8 Cmenbmax B.FO. Oco6eHHOCTU YronoBHO-MNpoLleccyasb-
HOW [eATeNbHOCTY B AafibHEM MylaBaHUU, Ha TePPUTO-
puy 3KCNeanLniA U 3MMOBOK, B AHTapKTVKe, Ha TeppuTo-
pyV AUNNOMATUYECKMX 1 KOHCYJIbCKMX NPefCTaBUTENbCTB
Poccunckon ®epgepauum // XMypHan poccuinckoro npa-
Ba. 2017. N26 (246) (https://cyberleninka.ru/article/n/os-
obennosti-ugolovno-protsessualnoy-deyatelnosti-v-dal-

1. NYBJINKALUN

Tak Kak HOpMbl KOHCTUTYLIUK NMEIT NpAMOe
LencTBure Ha Bcen Tepputopun Poccuickon Qe-
Jepaunn, o4eBMAHO, UTO KanuTaH CyfHa, COrnacHo
LEeNCTBYIOLLEMY PErynMpPOBaHMio, 06A3aH BbINyCTUTb
N0 Nocre ncteyeHma 48-4acoBoro cpoka. Mame-
HWUTb JaHHOE PerynnpoBaHna MOXHO, N1LWb Npea-
YCMOTpPEB CreLmanbHyo YNPOLLEeHHY npoLleaypy
n36paHusa Mepbl NpeceyeHna Cyqom And nui, 3a-
[epaHHbIX KanuTaHOM cyfHa. Takaa npoueaypa
MO3BOMUT He HapyLwwaTb HOpMY KOHCTUTYLMMN N 13-
6paTb yKazaHHOMY NuLly Mepy NpeceyeHuns Ha ycTa-
HOBJIEHHbIN CYAOM CPOK.

Takana npoueaypa noTpebyeT BHECEHUS M3Me-
HeHWI B feCTBYIOLLeEe MPaBOBOE perynmpoBaHme,
TaK Kak o4yeBMAHO, YTo OOLLan npouenypa n3bpa-
HUA Mepbl NpeceyeHuns, npedycMmoTpeHHas cT. 108
YNK PO, B gaHHOM ciiyyae npumeHeHa ObITb HE MO-
XeT. B To »ke Bpema 6narogapa npoueccy uudpo-
BM3aLUKN CyAOMNPOMN3BOACTBA CYyLbA CMOXET 3acCily-
LIaTb KanuTaHa CyaHa 1 Nof03peBaemMoro yaanieHHo,
03HAKOMMUTbCA C JOKYMEHTaMM 1 pPewnTb BOMPOC
0 Heo6XxoAMMOCTU JanbHeNLIero COAepPXKaHua niua
nog ctpaken. Mpr3HaBana HEKOTOPble HeJOCTaTKN
npeanoXXeHHoN npoueaypbl (HEBO3MOXHOCTb 0be-
crneyeHnsa oOLEHMA NMOJO3PEBAEMOrO CO CBOUM af-
BOKAaTOM, HEBO3MOXXHOCTb MPAMOr0 UCCNeOBaHNA
CyOoOM HeobXoMMbIX MaTepuanoB fena), A cumTato,
UTO faHHaA npoueaypa npeactaBnaeT onTMmalsb-
Hbl/l GaNaHC YacTHbBIX U NMYGANUYHBIX MHTEPECOB,
a HblHe OTCYTCTBYIOLLEe NPaBOBOE PerynnpoBaHne
[AaHHOrOo BOMpOCa CTaBUT KanuTaHa nepeg annem-
MOW: 0CBOOOXKAATb MOTEHLUMANBHOIO NPECTYNHUKA,
KOTOPbI MOXET ObITb ONACeH ANsA APYrUX NnL, 6o
e caMoMy CoBepLUaTh NpaBoHapyLUeHre, 3afepXu-
BaA 1o 6e3 cygebHOro peLleHns Ha HeCKOJIbKO
Hepesb NniaBaHuWA.

Kak MOXHO 3aMeTuTb, CTaTyC KanmTaHa Kak op-
raHa Jo3HaHVA B YrONIOBHOM NpoLecce HyxaaeTca
B 3MEHEHNAX, HarpaB/ieHHbIX Ha OCYLLIeCTBNEH e
3aKOHHOTO 1 3¢ dEKTVMBHOrO pacciefoBaHnA npe-
CTYyNNeHni, CoOBepLUAeMbIX Ha 6OpTy CyaHa. =

nem-plavanii-na-territorii-ekspeditsiy-i-zimovok-v-antark-
tike-na-territorii).
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Problems of the Limited Powers
of the Master of a Ship

as an Inquiry Body

According to the current legislation of the Russian Federation, if signs of violation of the Criminal Code
of the Russian Federation are established on a ship that is on a coastal or foreign voyage, the master of
a ship assumes the functions of an inquiry body. The actions of the master of a ship as an inquiry body are
regulated by the criminal procedure legislation of the Russian Federation, as well as the Code of Merchant
Shipping. This article analyzes the problem of the subtleties and nuances of the captain’s performance of
the inquiry body functions: what laws and regulations they rely on, as well as how the process of inquiry
goes on. The analysis is carried out based on the current laws of the Russian Federation. The author comes
to the conclusion that the status of the master of a ship as an inquiry body in criminal proceedings needs
to be changed for greater efficiency of the inquiry process on ships that are at sea.

In what cases does the master of a ship
perform the inquiry body functions?

ccording to the professionalism principle, the

implementation of law enforcement activities,
including actions on investigation and inquiry,
should be carried out by highly qualified special-
ists — by the people who have knowledge and expe-
rience in this particular area. Professionalism is one
of the most important principles of effective and
high-quality activities of law enforcement agencies'.
However, there are situations in which employees of
the necessary law enforcement units cannot be at
the scene of the offense. One of such cases is a crim-

' Grandonyan K.A., Moshkina N.A. Professionalism as the main
quality of the personality of a law enforcement officer //
Legal policy and legal life. 2020. No. 1 (https://cyberlen-
inka.ru/article/n/professionalizm-kak-osnovnoe-kachest-
vo-lichnosti-sotrudnika-pravoohranitelnyh-organov).
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inal offense committed on a ship sailing under the
Russian flag. In this case, the role of the inquiry body
is assigned to the senior member of the crew - the
master of the ship.

It should be noted that the current criminal
procedure regulation provides for a wide range of
functions of the inquiry bodies within criminal pro-
ceedings. According to A. Kh. Nartokov, the inquiry
body in most cases is the first authorized state body,
which is entrusted with the duties of fixing all traces
of an offense, as well as identifying and detaining
persons guilty of committing this offense without
delay?.

The outcome of the criminal case and the possi-
bility of bringing the persons who have committed

2 Nartokov A.H. Role of the inquiry bodies in the investiga-
tion of crimes // Theory and practice of social develop-
ment. 2016. No. 5 (https://cyberleninka.ru/article/n/rol-or-
ganov-doznaniya-v-rassledovanii-prestupleniy).



a criminal offense to justice largely depends on how
well the work of the inquiry bodies will be carried out.

Legal framework and competence of the
master of a ship in conducting an inquiry

In a number of situations, the legislative autho-
rities are forced to deviate from the professionalism
principle in the event that it is impossible to ensure
the presence of a professional inquiry officer at the
scene of a criminal offense. In accordance with Arti-
cle 2 of the Criminal Procedure Code of the Russian
Federation, a crime on a ship flying the Russian flag
is the territorial jurisdiction of the Russian Federa-
tion in the context of ensuring the investigation of
crimes. The function of the inquiry body in this case
is assigned to the master of a ship (paragraph 1,
part 3, Article 40 of the Code of Criminal Procedure
of the Russian Federation).

The status of the master of a ship as an inquiry
body is directly provided for both in the Code of
Criminal Procedure of the Russian Federation and
in the Code of Merchant Shipping of the Russian
Federation (hereinafter — the CMS of the Russian
Federation). Thus, in accordance with Article 69 of
the CMS of the Russian Federation, the captain is
assigned a number of functions of a criminal pro-
cedural nature:

- initiating a criminal case of public prosecution;
- performing urgent investigative actions.

The competence of the master of a sea or river
ship on a long voyage is limited in comparison with
the general competence of the inquiry body. This pro-
vision seems to be correct, given that the master of
a ship does not have sufficient powers to fully inves-
tigate a criminal case (for example, if the Criminal Pro-
cedure Code of the Russian Federation provides for
an investigation of the case in the form of an inquiry).

At the same time, a number of provisions of the
current legal regulation do not contribute to main-
taining a reasonable balance between the necessary
professionalism in the investigation of a criminal
case and the importance of urgently fixing all traces
of an offense.

Initiation of a criminal case
by the ship captain

As mentioned earlier, the master of a ship does
not have the right to initiate cases of private and pri-
vate-public prosecution. In accordance with Part 4
of Article 20 of the Criminal Procedure Code of the
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Russian Federation, the head of the investigative
body, the investigator, and also with the prosecu-
tor’s consent, the inquiry officer initiates a criminal
case about any crime, even in the absence of a state-
ment from the victim or their legal representative.
If the crime is committed against a person who, due
to circumstances, cannot protect their rights: is le-
gally incapable, due to their sudden death or for
health reasons (including temporary incapacity, for
example, coma).

Other reasons also include the case of a crime
committed by a person whose data is not known.
It should be noted that the Code of Criminal Proce-
dure of the Russian Federation and the CMS of the
Russian Federation contain uncertainty about the
right of the master of a ship to investigate such cas-
es and the literal interpretation of Article 69 of the
CMS of the Russian Federation does not allow the
master of a ship to conduct a pre-trial investigation
of such a case.

Therefore, in order to initiate such a case, the
person against whom a crime related to private
or public prosecution cases has been committed
on a ship must submit an appropriate application
to the pre-trial investigation body, which can be
done only after arriving on the land territory of the
Russian Federation. This situation makes it almost
impossible to further collect evidence in cases of
private and public-private prosecution, which al-
lows the guilty persons to avoid punishment for
committing an offense. Based on the above, it is
proposed to expand the powers of the master of
a ship in the KTM of the Russian Federation, allow-
ing them to initiate criminal cases of both public
and private-public, as well as private charges.

Ship captain as the subject of operational
and investigative activities

It should also be noted that the master of a ship
is not the subject of operational and investigative
activity. A rather paradoxical situation develops
from the above: on the one hand, the master of
a ship, being endowed with the powers of the in-
quiry body, is obliged to carry out urgent inves-
tigative actions, and on the other hand, they are
deprived of one of the most important elements
for collecting evidence in a criminal case (carrying
out operational and investigative measures). As
L.V. Mikhailova rightly notes, the master of a ship
acts as the initiator and organizer of non-procedural
actions in the event of a crime on the ship, as a rule.
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In fact, they become the subject of the investigation
system management, which includes a system of
operational and investigative support for the solv-
ing the crime’.

It can be noted that the literature presents an
opinion on the possibility of giving the master of
a ship operational and investigative functions. How-
ever, it is difficult to agree with this approach due to
the fact that in accordance with Part 2 of Article 41
of the Criminal Procedure Code of the Russian Fed-
eration, combining the functions of inquiry and op-
erational and investigative measures in one person
is actually prohibited. At the same time, the master
of a ship’s right to perform urgent investigative ac-
tions is sufficient to solve the tasks assigned to the
master of a ship.

It should be noted that the issues of granting
the ship captain criminal procedural functions are
also reflected in international legal acts. Thus, in ac-
cordance with part 1 of Article 8 of the Convention
for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation, the master of a ship
of a State party (the “Flag State”) may deliver to the
authorities of any other State party (the “Receiving
State”) any person they have reasonable grounds
to believe that they have committed one of the of-
fences referred to in article 3%

Inquiry practice of foreign legislation
on ships

The issue of granting criminal procedural powers
to the master of a ship is resolved in sufficient detail
in the legislation of Ukraine. Thus, in accordance
with chapter 41 of the Criminal Procedure Code of
Ukraine, the master of a ship, as well as the head
of the diplomatic department, is recognized as the
person authorized to perform procedural actions.
At the same time, the master of a ship is granted the
right to detain a suspected person for the period
necessary for the delivery of such a person to the
territory of Ukraine. Moreover, the master of a ship is

3 Mikhailova L.V. On the expediency of including the master
of a sea ship in the list of subjects of operational search ac-
tivity // Bulletin of KSU. 2018. No. 1 (https://cyberleninka.
ru/article/n/o-tselesoobraznosti-vklyucheniya-v-perech-
en-subektov-operativno-rozysknoy-deyatelnosti-kapita-
na-morskogo-sudna).

4 Convention for the Suppression of Unlawful Acts against
the Safety of Maritime Navigation (https://www.un.org/ru/
documents/decl_conv/conventions/maritme.shtml).
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entitled to carry out searches in residential premises
without court approval®.

It is obvious that the Ukrainian legal regulation
represents a different extreme: the freedom of ac-
tion of the master of a ship on the ship is practi-
cally unlimited, which can lead to serious abuses.
However, the very fact of introducing the relevant
chapter in the Criminal Procedure Code of Ukraine
can be regarded as positive, given the relevance of
this problem for any maritime state.

The master of a ship also has serious powers
within the English law. Thus, in accordance with
the Merchant Shipping Act of 19955, the master of
a ship has the right to forcibly restrict the move-
ment (detain) any person for such a period as is
deemed necessary or appropriate in the interests
of security or to maintain order or discipline on
board the ship. Such powers of the master of a ship
extend not only to the crew members, but also to
passengers and persons who are illegally on board
the ship.

Main problems and ways to solve them

Another problematic aspect is those cases when
the master of a ship is themselves the person who
committed an offense on board. It is obvious that
in this case there is simply no one to investigate the
crime and record its traces, moreover, the master
of a ship, having sole authority on the ship, being
outside the judicial or prosecutor’s control, can
completely destroy or falsify the materials of the
preliminary investigation.

A similar situation was analyzed by the Kholmsky
City Court of the Sakhalin Region on the plaintiff’s
claim against the master of a ship, whom the plain-
tiff accused of a number of illegal actions. In this
court decision, the court found that the ship called
at the ports of Kholmsk and Vanino, which allowed
the plaintiff to file a statement about a crime pos-
sibly committed by the master of the ship to the
police. At the same time, the issue of bringing to
justice and preventing further crimes on the part of
the master of a ship in the event that the ship’s route

5> Code of Criminal Procedure of Ukraine (latest edition)
(https://zakon.rada.gov.ua/laws/show/4651-17#Text).

6 Merchant Shipping Act 1995,“105 Master’s power of arrest.
The master of any United Kingdom ship may cause any per-
son on board the ship to be put under restraint if and for
so long as it appears to him necessary or expedient in the
interest of safety or for the preservation of good order or
discipline on board the ship”.



does not provide for a long time to call at ports re-
mains open and unresolved in the law enforcement
practice of the Russian Federation.

Proceeding from the above, it is necessary to
provide in the criminal law regulation the right of
the senior assistant of the master of a ship to carry
out the functions of the inquiry body in the event
that there are grounds to believe that the master of
a ship may themselves be involved in the commis-
sion of an offense.

There are also difficulties regarding the deten-
tion of a person suspected of committing an of-
fense. The Constitution of the Russian Federation
imperatively requires that such detention does
not exceed 48 hours without a court decision. As
V.Y. Stelmakh rightly notes, it is quite obvious that
it is objectively impossible to observe the 48-hour
period of detention established by the Constitution
of the Russian Federation and the Criminal Proce-
dure Code of the Russian Federation. It is unclear
what to do after its expiration’.

Since the norms of the Constitution have direct
effect on the entire territory of the Russian Feder-
ation, it is obvious that, according to the current
regulation, the master of a ship is obliged to re-
lease the person after the expiration of the 48-hour
period. It is possible to change this regulation only

7 Stelmakh V.Yu. Features of criminal procedural activity in
long-distance navigation, on the territory of expeditions
and wintering grounds, in Antarctica, on the territory of
diplomatic and consular missions of the Russian Federa-
tion // Journal of Russian Law. 2017. No. 6 (246) (https://
cyberleninka.ru/article/n/osobennosti-ugolovno-protses-
sualnoy-deyatelnosti-v-dalnem-plavanii-na-territorii-eks-
peditsiy-i-zimovok-v-antarktike-na-territorii).
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by providing for a special simplified procedure for
choosing a preventive measure by the court for
persons detained by the master of a ship. Such
a procedure will allow not to violate the norm of
the Constitution and to choose a preventive mea-
sure for the specified person for the period estab-
lished by the court.

Such a procedure will require amendments to the
current legal regulation, since it is obvious that the
general procedure for choosing a preventive measure
provided for in Article 108 of the Code of Criminal
Procedure of the Russian Federation cannot be ap-
plied in this case. At the same time, thanks to the
process of legal proceedings digitalization, the judge
will be able to hear the master of a ship and the sus-
pect remotely, get acquainted with the documents
and decide whether the person should be further
detained. Recognizing some shortcomings of the
proposed procedure (the impossibility of ensuring
communication between the suspect and their law-
yer, the impossibility of direct investigation of the
necessary case materials by the court), | believe that
this procedure represents a more optimal balance of
private and public interests than the currently absent
legal regulation of this issue, which puts the master
of a ship in a dilemma: to release a potential crimi-
nal who may be dangerous to other persons, or to
commit an offense themselves, detaining a person
without a court decision for several weeks of sailing.

As can be seen from the above, the status of the
master of a ship as an inquiry body in the crimi-
nal process needs changes aimed at carrying out
a legitimate and effective investigation of crimes
committed on board the ship. =
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1. UCKyCCTBEHHDII MUHTENIEKT 1 aBBTOHOMHOE
cyaoxoacTBo. PasButne mexxgyHapopaHoi npa-
BoBoli 6a3bl. Mog pen. bapuca Coiiepa, dHgpIo
TetteH60pHa | Artificial Intelligence and Auto-
nomous Shipping. Developing the International
Legal Framework. Ed. by Baris Soyer, Andrew
Tettenborn

B 3TOM c60pHIKe 3cCce KpUTUYECKM OLeHMBAET-
CA CyLecTByoLWan N pa3pabaTbiBaemas HOPMATUB-
Has 6a3a, perynupytoLlas sKCrayaTaumo MOPCKNX
CyOoB B MeXAYHAapOoLHbIX Boaax. KHura cogepxut
MHEHMA O TOM, YTO BHECEHME NMOMPABOK B MeXAy-
HapoAHble KOHBEHLMM HEOOXOANMO ANA peLleHna
BOMPOCOB OTBETCTBEHHOCTW. OCTaBNeHME 3TUX NPO-
651eM Ha YCMOTpPeHVe HaLMOHaNbHOTO 3aKOHOa-
TeNnbCTBa, 0CO6EHHO BONPOCOB 06 OTBETCTBEHHOCTM
3a KayecTBO TOBapa, MOXET He TONbKO OrpaHnynTb
UNK 3aTPYAHUTb BO3MOXKHOCTI CTPaxoBaHUA OT-
BETCTBEHHOCTU, HO 1 3aMeLJ/INTb TEXHOJIOTMYeCcKoe
pa3BuTue B 3Tol obnact. HanncaHHaa BCeMMpHO
N3BECTHbIMM KCNepTaMu MO KOHKPETHbIM obna-
CTAM, 3Ta KHWra npegsiaraeT KOMMIEKCHbI NOAX0A
K 06CYXAE€HMI0 aBTOHOMHbIX CY10B U ABMAETCA aK-
TyasibHbIM 1 LIEHHbIM JOKTPUHANIbHbIM BKa4OM.

2. ABTOHOMHbIE cyfa n npaso. [op pen. XeH-
pvika PuHréoma, dpuka Pocaera, TpoHga Con-
BaHra | Autonomous Ships and the Law. Ed. by
Henrik Ringbom, Erik Rosaeg, Trond Solvang

B nocnenHwme rogbl HTepeC K aBTOHOMHbIM CY-
Jam pacTeT B reomeTpuyeckom nporpeccum. B 1o
e Bpemsa 06CyXAeHNe HOPMATMBHbBIX acMeKkToB
3TOro ABMIEHMA BCE elle HaXOAMTCA B 3a4aTOYHOM
COCTOSIHUW, U, XOTA Y>Ke 6bl10 NOAHATO MHOIO HOBbIX
BOMPOCOB, 10 CMX MOP Ha HUX 6bIIO fAHO HEMHOTO
oTBeTOB. Bo3pociiaa aBTomatm3aumna 3agad, KoTo-
pble TPaANLNOHHO BbIMOMHAANCD SKUNaXamMun cy-
[,0B, NOLHUMAET MHTEpPECHble NPaBoOBble NPOo6eMbl
no BCeMy CNeKTPy MOPCKOro npasa. B aton nepson
B CBOEM pofe KHUre npobieMa aBTOHOMHbIX CYA0B
paccmaTpmBaeTCA B CaMbIX Pa3HbIX OPUANYECKIX
nepcrneKT1Bax, BKoYas yacTHoe 1 ny6nmyHoe npa-
BO Ha MeXAYHapOAHOM M HaLMOHaNIbHOM YPOBHSIX,
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4TO AenaeT JOCTYMNHbIM 3TO NepefoBOe UCCefoBa-
HVe, KoTopoe byaeT NpeacTaBATb 3HAYUTENbHDIN
NHTepec AnA nccnefoBaTesieil MOPCKOro npaea.

3. Mopckoi 6u3Hec, MeHeJKMEHT N OTBeT-
CTBEHHOCTb: IOpUANYECKUI aHaNN3 HOBbIX Bbl-
30BOB B MopcKoun oTpacnu. Mop pen. CtuBeHa
lmpBuHa, Bain6a Ynbdp6eka | Maritime Organisa-
tion, Management and Liability: A Legal Analysis
of New Challenges in the Maritime Industry. Ed.
by Stephen Girvin, Vibe Ulfbeck

B 37O KHWre BbIABNAIOTCA U NCCNeyloTCA NPaBo-
Bble NPo06IeMbI, C KOTOPbIMM CEFOAHA CTaNIKMBAIOTCA
CYOOXOACTBO M MEHEXMEHT cyoB. B nepsyto oue-
penb 34eCb pacCMaTPrBaOTCA MPABO rocyfapcTBa
dnara n mexayHapogHoe YacTHoe npaBo. 3aTem
B dOKyce BHMMaHMA oKa3blBatloTcAa TpeboBaHMA
3KOJTOrMYeCKom YCTONYMBOCTN 1 OTBETCTBEHHOCTb
CYLOXOAHbIX KOMMaHWIA, yNPaBAALLMX LEMNOYKaMu
MOCTaBOK M CyAaMM Kak UCTOYHMKAMW dKonornye-
CKOro 3arpasHeHus. B TpeTbem pasgene nsyyatotca
npo6nembl, BO3HMKatowWwwme B neproabl rHAHCOBO-
ro Kpu1suca, 1 noABepratTca aHanm3y rnobanbHble
nocneacTsna 6aHKPOTCTB CYAOXOAHbIX KOMMaHUIA.
HakoHel, yeTBepTbIN pa3fen Kacaetca AnaxuTa-
NM3aunn 1 aBTOMATM3aLUMUK, @ TaKKe HEKOTOPbIX
aCneKToB MpaBa aBTOHOMHbIX CYA0B, B OCOGEHHO-
CTV MOPCKOFO CTPaxoBaHMA 1 NepeBO3KN rpy30B.
OTa KHura 6yaeT nosie3HbIM Ppecypcom ANa yYeHbIx
1 NPAKTUKYOLLMX IOPUCTOB, paboTatoLmx B obnactu
CYOOXOACTBA M MOPCKOTro Nnpas.a.

4. Ap6uTtpax no l0xHo-Kutaiickomy mopio:
K MeXayHapoaHoOMy npaBoBomMy nopaaky B Mu-
poBom okeaHe. Mowundpymn TaHaka | The South
China Sea Arbitration: Toward an International
Legal Order in the Oceans by Yoshifumi Tanaka

Momumo yperynupoBaHusa cnopos mexay Ounwn-
nHamu 1 Kntaem, apbutpakHoe pelueHne rno Kx-
HO-Kntanckomy Mopio, Kak MOXKHO npeanosnaratb,
3HaYMTeNbHO NOBANAET Ha Pa3BUTHE MeXAyHapoa-
HOro npaBa B LIeNIOM 1 MOPCKOro ny6nanyHoro npa-
Ba B YacTHOCTW. [103TOMY B JAHHOW KHWre AenaeTcA



MomnbITKa U3yunTb apbutpask no tOxxHo-Kntanckomy
MOPIO C TOUKU 3PEHNA Pa3BUTUA MEXLYHAPOAHOMO
ny6aMYHOro Npasa 1 ero orpaHuyeHunin. B yactHocTw,
aBTOPOM PacCMaTPUBAKOTCA BOMPOChI OPUCANKLNN
TpeTenckoro cyaa no MpunoxeHuto VIl [k KoHBeHUMN
OOH no mopckomy npa.y], ICTOPUYECKN BO3HUKLLNE
npaea, NPaBOBOW CTaTyC MOPCKNX 06 bEKTOB, NPaBo-
MEPHOCTb pa3NnyYHbIX AencTBun Kutasa n 3HaueHne
apbuTpaxa no KxHo-Kutarickomy mopto ans pas-
peLueHna MexKayHapOAHbIX CNOPOB.

5. MpepckasyemocTb 1 ru6KocTb Npu aenu-
MUTaLMM MOPCKNX NpocTpaHcTe. Mowndymn
TaHaka (2-e u3p.) | Predictability and Flexibility
in the Law of Maritime Delimitation by Yoshifumi
Tanaka (2" edition)

3To NONHOCTbIO NepepaboTaHHOE HOBOE U3-
JaHue npepnaraeT KcYeprbiBaloLLyo NPaBoBYIo
KapTMHY pa3rpaHnuyeHmnsa MOPCKNX NPOCTPaHCTB,
BKJIIOYAA BCE NOCNeAHNe cyaebHble Cnopbl 1 NpaK-
TUKY rocyfapcTB B fAaHHoN chepe. Kak n noboe
npaBoOBOe perynMpoBaHune, NpaBo AenummTayum
MOPCKMX NPOCTPAHCTB JOMKHO 06nagaTth onpe-
AeneHHON cTeneHbio npefckasyemoctu. C gpyrom
CTOPOHbI, MOCKOMNbKY MNPUMeEpPbI pa3rpaHnyeHnn
MOPCKMUX FPaHnL, pasnnyatoTca, Ansa JOCTUNKEHNA
CnpaBenmBbIX pe3ynbTaToB TakxKe TpebyeTca rn6-
KU yyeT reorpadpuyecknx n Hereorpapuyeckmnx
dakTOpOB. Kak B TaKOM Crlyyae MOXXHO obecneynTb
npeAcKasyemocTb U OAHOBPEMEHHOEe MPUHATNE BO
BHMMaHMe paga pasnnyHbix GpakTopoB ana JocTu-
eHuA cnpaBeannBoro pesynbrata? 3TOT BONPOC
NEeXUT B OCHOBE PerynnpoBaHua genmmMmmTanmm
MOPCKMX NPOCTPAHCTB. B faHHOW KHKre npeanara-
€TCA XOpoLLo cbanaHCMpPOBaHHasA NPaBOBas OCHOBA,
coyeTaroLLlan NpeackaszyemocTb 1 r’MH6KOCTb Npu pas-
rPaHNYeHNN MOPCKMX MPOCTPAHCTB.

6. PyKoBOoACTBO MO Cy0CTPOUTENbHbIM [0-
rosopam. Anb6eprt Jlasapyc | A Guide to Ship-
building Contracts by Albert Lazarus

Bynyun 6onee 20 neT Nnorpy»eHHbIM B Cy0X04-
HYI0 OTPaCsib Ha Pa3fINYHbIX JOMKHOCTAX, AnbbepT
Nazapyc xoten ony6nmkoBaTb KHUAMY MO KOMMIEKC-
HOW TemaTuKe JOroBOPOB Ha CTPOUTENbCTBO CYAOB.
Ero coTpygHNYeCcTBO C HOPBEKCKMU CY[OXOAHBIMU
KOMMaHMAMM, KOTOPble MOCTOAHHO OOHOBNANN CBOM
dnot, caenano 3Ty Temy ele 6onee UHTEPECHOM
6narogapa IMYHOMY OMbITY PaboTbl Ha Pa3NNYHbIX
Bepdax. Mblciivi 0 pa3BUTK, MPOUCXOAALLEM BOKPYT
WHAMACKOro nobepexba, N BHAMAHUM NpaBuTesb-
cTBa MIHAMM K pa3BUTMIO MOPCKOro ceKTopa noby-

I1l. OB30P HOBUHOK JINTEPATYPbI 10 MOPCKOMY MNMPABY

AWV aBTOpa Hanucatb 3Ty KHUry. OHa nocBALleHa
pa3NMYHbIM HIOAHCaM JOrOBOPOB Ha CTPOUTENBCTBO
CyROB.

7. MexxayHapogHbIli TpMGYHarn no Mopckomy
npaBy. KpnaHrcak Kuttuuaiicapu | The Interna-
tional Tribunal for the Law of the Sea by Kriang-
sak Kittichaisaree

HanuncaHHaa gencraytowmm cygben MexayHa-
pogHoro TprbyHana no MOPCKOMY Npasy, 3Ta KHUra
N3 CepUN «INeMeHTbl MeXKAyHapOAHOro npasay no-
Ka3blBaeT, moYeMy CTabUSIbHbIN MPABOBON PEXUM,
perynupyoLwmnin NCnosib3oBaHne OKeaHOB 1 yNnpaBs-
NEeHne UMK, ABNAETCA TaKOW BaXKHOWM YaCTbio MeXay-
HapoAHbIX OTHOLEeHWI. Bnarogapa nMUYHOMY OMbITY
1 NOAPO6GHOMY aHaNM3y aKTyasbHbIX MHCTPYMEHTOB
N 3HAKOBbIX CMOPOB, cyabA Kuttnyancapu nponu-
BaeT CBET Ha BHyTpeHHIoto paboty TpubyHana, co3-
[aBas OOCTYMHbIN 1 6ecLUeHHbIN pecypc Kak ans
CTYOEHTOB, TaK U ANA NPaKTUKYOLWUX PUCTOB.

8. CronkHOoBeHuA Ha mope. 15-e uspanmve. lNMog
pea. dHapio TerTteH60pHa, [xkoHa Kumbenna |
Marsden and Gault on Collisions at Sea. 15" edi-
tion. Ed. by Andrew Tettenborn, John Kimbell

DTa KHUra ABNAETCA YacTblo aBTOPUTETHOM
cepun «bputaHckoe npaBo TOProBoro Mmopenna-
BaHMsA». OHa CNYyXUT NOAPOOHBIM PYKOBOACTBOM
Mo y3Kocneunann3MpoBaHHOM 1 CAMOCTOATENbHOM
chepe CTONKHOBEHWI 1 YOLITKOB B MOPCKOM Mpa-
B€, B KOTOPOM pacCMaTPUBAOTCA HelaBHME CNopbl
1 N3MEHeHUA B KOHBeHUuAX. 15-e usgaHuve, otpe-
JAKTUpoBaHHOE npodeccopom dHapto TeTTeHOOP-
HOM 1 KOPONeBCKMM afiBoKaToM [xkoHoMm Knmben-
nom, 661110 06HOBEHO He TOMBKO MO CYLLECTBY, HO U
MO PaCMoJIOKEHUIO YaCTel, YTO NpuBeno K bonee
COBPEMEHHOW 1 YETKOW CTPYKTYPE U3NOKEHUA.

9. CnacaHue Ha mope. ®p3Hcuc Poys (10-e ns-
nAaHue) | Kennedy and Rose on the Law of Sal-
vage by Francis Rose (10 edition)

DTa KHUra ABNAETCA YacTblo BeayLlen cepuun
«bpurTaHCKkoe NpaBo TOProBOro MopeniaBaHNA».
OHa aBnaetca rnybokMm pykoBOACTBOM MO Y3KO-
cneyumnanvsnpoBaHHbIM chepam cnacaHnsa 1 NOAHA-
TUA 3aTOHYBLUWX CYOB B KOHTEKCTE NPUMEHUMOTO
aHMUNCKOro 1 MexayHapoaHoro npasa. 10-e u3-
AaHue, HanvcaHHoe npodeccopom PpaHcucom Po-
y30M, 6b1J1I0 NOTHOCTbIO OGHOBMIEHO C TeM, YTOObI
yUecTb V3MeHEeHVA B 3aKOHOAATeNbCTBE U NPaKTrKe
cnacaHus, NOAHATMA 3aTOHYBLUMX CYLOB 1 CBA3aH-
HbIX C HUMW 0651aCTAX NpaBa.
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10. NMpaBo ToproBoro mopennasaHua. Po-
6ept Coamioan Teogop Yopnu, 0.4. Oxanns,
H.0x.0x. Tackenn, Y. fle6arTucra (9-e nepepa-
6oTtaHHoe uspanue) | Chorley and Giles Shipping
Law by Robert Samuel Theodore Chorley, O.C.
Giles, N.J.J. Gaskell, C. Debattista (9" revised
edition)

M3HauanbHO 3Ta KHUra 6bina onybnnkoBaHa
ANA CTYAEHTOB SKOHOMUYECKMX CrneLmanbHOCTeN
N PaBOTHMKOB CYAOXOAHbIX KOMMAHWIA, a Tenepb
OHa nepeXxuBaeT cBoe AeBAToe n3gaHme. Lnpoko
MCNoNb3yeMbll B HacTosALLee BpeMs npenogaBarTe-
NAMM, CTyAEeHTaMM 1 MPAKTUKYOLWMY B chepe Mop-
CKOro MnpaBa lopucTaMu, JaHHbIV TEKCT Obin nepepa-
60TaH C y4eTom N3MeHEeHMI B NpeLefeHTHOM Npase,
CTaTyTax M KOMMEepPUYeCKOol NpaKTuKe 3a nocnegHue
NATb NeT. ITO eAMHCTBEHHbIN NPOPUNBbHBIN yueb-
HWK ONnA CTYAEHTOB, B KOTOPOM B pamKkax OQHOro
TOMa BCECTOPOHHe rccnefyeTca peryinpoBaHue
COOCTBEHHOCTU Ha Cyfa U NX PermcTpaLmm, SKCrny-
aTaLuMm CyioB 1 MOPCKOIO CTPaxoBaHus.

11. CnpaBoYHUK nsgarenbcrBa «Routledge»
no lOxxHo-Knutaickomy mopio. lNMop pepa. Lisoy
Keityanb | Routledge Handbook of the South
China Sea. Ed. by Zou Keyuan

JTa paboTa npeacTaBnAeT coboi BCECTOPOHHNIA
n rny6oknii aHanm3 npobnem OxHo-KnTanckoro
mMopsA. OHa ouepumBaeT ANHAMUKY Pa3BUTKA MNO-
cnefHuX neT n onpepenaeT GakTopbl, KOTOpble
CNOCOOBCTBYIOT YperyanpoBaHNio CNopoB 1 Ha-
Na)MBaHMIO COBMECTHOTO MeHe[XMeHTa OfHO-
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ro U3 camblX BaKHbIX MOPEN B MUpPeE, KOTOpoe
He TONbKO HeceT B cebe 60ratcTBO MOPCKUX pe-
CYpCoB 1 oTyeTInBoe bropasHoobpasune, HO Tak-
e ABNAETCA BaXKHbIM MOPCKUM MyTeM AN1A MUPO-
BOW TOProB/v 1 KOMMYHUKaunn. B cootseTcTBmM
C 3TVIM JaHHbIN CPaBOYHUK NpeacTaBnaeT coboim
aBTOPUTETHbIN NCTOUYHUK MO n3yyeHnto FOxHO-Kun-
TarCKOro MOps, NONEe3HbIN ANA CTYAEHTOB U Uccne-
[loBaTenen, 3aHMMAIOLLNXCA MEXAYHaPOAHbIMU OT-
HOLUEHUAMM, UCTOPUEN, MOPCKUMUN 1 a3NaTCKNMU
nccnegoBaHMUSAMMN.

12.Mo6anbHble BbI30BbI I MOPCKOe Ny6nny-
Hoe npaBo. Mopg pea. Maptbi LLlaHTanb Pubeiipo,
®epHaHpo Jloypeiipo bactoc, Tope XeHpuKkceHa |
Global Challenges and the Law of the Sea. Ed. by
Marta Chantal Ribeiro, Fernando Loureiro Bas-
tos, Tore Henriksen

B sToln KHUre aHanusupyetca pag npobnewm,
CBA3aHHbIX C UMMNAIEMEHTaLNEN N NPUMEHEHM-
em KoHeeHumn OOH no mopckomy npasy 1982 r.
(UNCLOS), c ynopom Ha HeckonbKko obnacTtei:
MeXAyHapoaHble opraHusaumm, pbi6onoBCcTBO,
6€30MacHOCTb, COXPaHeHNe MOPCKOro 6ropas-
HOOb6pa3usA, yperynmpoBaHue CnopoB 1 B3anmoc-
BA3b C Apyrumn cbepamu mexgyHapogHOro npa-
Ba. KoHBeHumo 1982 r. Ha3biBaloT KoHcTUTyUmen
MupoBoro okeaHa. B Hel nsnaratotca OCHOBHble
npaBa, 06A3aHHOCTU N IOPUCANKLMNA FOCY[apCTB
B OTHOLUEHUM JOCTyrMa K OKeaHaM 1 MOPAM M UX
pecypcam, a Take B OTHOLIEHWN UX UCMOJb30Ba-
HUA 1 yNpaBAeHUa UMy, |



IIl. REVIEW OF NEW RUBLICATIONS ON MARITIME LAW

1. Artificial Intelligence and Autonomous
Shipping. Developing the International Legal
Framework. Ed. by Baris Soyer, Andrew Tetten-
born

This collection of essays critically evaluates the
legal framework necessary for the use of autono-
mous ships in international waters. The work is di-
vided into three parts:

Part 1 evaluates how far national shipping regu-
lation, and the public international law background
that lies behind it, may need modification and up-
dating to accommodate the use of autonomous
ships on international voyages.

Part 2 deals with private law and insurance is-
sues such as collision and pollution liability, salvage,
limitation of liability and allocation of risk between
carrier and cargo interests.

Part 3 analyses international convention regimes
dealing with maritime safety and other matters, ar-
guing for specific changes in the existing conven-
tions such as SOLAS and MARPOL, which would pro-
vide the international framework that is necessary
for putting autonomous ships into commercial use.

The book also takes the view that amendment of
international conventions is important in the case of
liability issues, arguing that leaving such matters to
national law, particularly issues concerning product
liability, could not only restrict or hinder the avail-
ability of liability insurance but also hamper the
development of technology in this field.

Written by internationally-known experts in their
respective areas, the book offers a holistic approach
to the debate on autonomous ships and makes
a timely and important contribution to the literature.

2. Autonomous Ships and the Law. Ed. by Hen-
rik Ringbom, Erik Rosaeg, Trond Solvang

Interest in autonomous ships has grown expo-
nentially over the past few years. However, the reg-
ulatory discussion is still in its infancy, and while
many new questions have been raised, few answers
have been provided to them to date. Increased
automation of tasks that have traditionally been

undertaken by ships’ crews raises interesting legal
questions across the whole spectrum of maritime
law. The first of its kind, this book explores the issue
of autonomous ships from a wide range of legal per-
spectives, including both private law and public law
at international and national level, making available
cutting-edge research which will be of significant
interest to researchers in maritime law.

3. Maritime Organisation, Management and
Liability: A Legal Analysis of New Challenges in
the Maritime Industry. Ed. by Stephen Girvin,
Vibe Ulfbeck

This book identifies and examines the legal
challenges facing the shipping industry and ship
management today. It first addresses flag state rules
and private international law. It then focuses on sus-
tainability requirements and the liability of shipping
companies managing supply chains and ships as
waste. The third section considers challenges stem-
ming from times of financial crisis and deals with
the cross-border impact of shipping insolvencies.
Finally, the fourth section concerns digitalisation
and automation and particular aspects of the law
relating to autonomous ships, notably in marine
insurance and carriage of goods. The book will be
a useful resource for academics and practising law-
yers working in shipping and maritime law.

4. The South China Sea Arbitration: Toward
an International Legal Order in the Oceans by
Yoshifumi Tanaka

Beyond the scope of the dispute settlement bet-
ween the Philippines and China, the South China
Sea arbitral award can be thought to significant-
ly influence the development of international law
and the law of the sea. Accordingly, this book seeks
to examine the South China Sea arbitration from
the perspective of the development of public in-
ternational law and its limitations. Specifically, it
addresses the issues of jurisdiction of the Annex VII
Arbitral Tribunal, the historic rights, the legal status
of maritime features, the lawfulness of various acti-
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vities of China, and the role of the South China Sea
arbitration in the international dispute settlement.

5. Predictability and Flexibility in the Law
of Maritime Delimitation by Yoshifumi Tanaka
(2" edition)

This fully revised new edition offers a compre-
hensive picture of the law of maritime delimitation,
incorporating all new cases and State practice in this
field. As with all types of law, the law of maritime
delimitation should possess a degree of predict-
ability. On the other hand, as maritime delimitation
cases differ, flexible considerations of geographical
and non-geographical factors are also required in
order to achieve equitable results. How, then, is it
possible to ensure predictability while taking into
account a number of diverse factors in order to
achieve an equitable result? This is the question at
the heart of the law of maritime delimitation. This
book explores a well-balanced legal framework that
reconciles predictability and flexibility in the law of
maritime delimitation.

6. A Guide to Shipbuilding Contracts by Albert
Lazarus

Having been involved in the shipping industry
for more than 20 years in different roles, Albert
Lazarus has been wanting to publish a book on
the complex subject of ship building contract. His
association with Norwegian shipping companies
who constantly upgraded their fleet of ships made
the subject all the more interesting with first-hand
experience at various shipyards. The thought of the
development taking place around the Indian coast
and the Government of India focus on developing
the maritime sector prompted the author to write
this book. This book guides on the various aspects
of a ship building contract.

7. The International Tribunal for the Law of
the Sea by Kriangsak Kittichaisaree

Written by an incumbent Judge of the Interna-
tional Tribunal for the Law of the Sea, this volume
in the Elements of International Law series shows
why a stable legal regime governing the uses and
management of the oceans is such an important
feature of international relations. With first-hand ex-
perience and detailed analysis of the relevant instru-
ments and prominent cases, Judge Kittichaisaree
sheds light on the inner workings of the Tribunal,
providing an accessible and invaluable resource for
students and practitioners alike.
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8. Marsden and Gault on Collisions at Sea.
15t edition. Ed. by Andrew Tettenborn, John
Kimbell

Marsden forms part of the highly respected Bri-
tish Shipping Law Series. It serves as an in-depth
guide to the specialist and self-contained area of
Collision and Loss in maritime law examining recent
cases and convention developments. The 15™ edi-
tion, edited by Professor Andrew Tettenborn and
John Kimbell QC, has been updated not only in
substance, but in arrangement, instigating a more
modern and clearer structure.

9. Kennedy and Rose on the Law of Salvage
by Francis Rose (10" edition)

Kennedy and Rose forms part of the leading Bri-
tish Shipping Law Series. It serves as an in-depth
guide to the specialist areas of salvage and wreck in
the context of applicable English and international
law. The 10* edition, written by Professor Francis
Rose, has been fully updated to take account of de-
velopments in law and practice in salvage, wreck
and related areas of law.

10. Chorley and Giles Shipping Law by Robert
Samuel Theodore Chorley, O.C. Giles, N.J.J. Gas-
kell, C. Debattista (9 revised edition)

“Chorley and Giles Shipping Law” was originally
published for students of commerce and employees
in shipping offices and is now in its ninth edition.
Currently used extensively by teachers, students
and practitioners of maritime law this text has been
revised, with five years’ change in case law, statutes
and commercial practice. This is the only major stu-
dent textbook to deal comprehensively with the
law relating to ownership and registration of ships,
the running of ships, and marine insurance within
one volume.

11. Routledge Handbook of the South China
Sea. Ed. by Zou Keyuan

The Routledge Handbook of the South China Sea
presents a comprehensive and in-depth analysis of
South China Sea issues. It evaluates the dynamics of
the latest developments and identifies factors that
contribute to dispute settlement and a cooperative
management regime of one of the most important
seas in the world — one which not only contains rich
marine resources and distinctive biodiversity but is
also a critical sea route for global trade and com-
munications. As such, the Handbook provides an
authoritative reference to South China Sea Studies,



useful for students and scholars of international re-
lations, history, maritime and Asian studies.

12. Global Challenges and the Law of the Sea.
Ed. by Marta Chantal Ribeiro, Fernando Loureiro
Bastos, Tore Henriksen

This book analyses a selection of challenges in
the implementation and application of the 1982
UN Convention on the Law of the Sea (UNCLOS),

I1l. REVIEW OF NEW RUBLICATIONS ON MARITIME LAW

focusing on several areas: international organiza-
tions, fisheries, security, preserving marine biodi-
versity, dispute settlement, and interaction with
other areas of international law. UNCLOS has been
described as the Constitution for the Oceans. It sets
out the fundamental rights, obligations and ju-
risdictions of States regarding the access to, uses
and management of the oceans and seas and their
resources. =



V. SAPYBEXHOE MPABO

Ynpasnawowmn napTHep,
«DopTnctOpnc AgBokartckoe bropo»

Bukrtop bopucosunu Kosnos,

AHrNMNCKoe 3aKOHOAATeNbCTBO
O MOPCKOM CTPAxX0OBaHUMN.

K 115-neTtuio co AHA NPUHATUA
AHIMUUCKOro 3aKOHa 0 MOPCKOM
CTPAXOBaHUU 1906 T.

BTeKymeM 2021 r. ucnonnHsAetca 115 net aHrnumn-
CKOMY 3aKOHY O MOPCKOM cTpaxoBaHuu (Marine
Insurance Act 1906 (ganee — Tak»e 3akoH 1906 1.)),
KOTOPbI OblN NPUHAT NapnameHTom BenukobprTa-
HuK 21 gekabpa 1906 r. v BcTynwn B cuiy ¢ 1 AHBapA
1907 .

MNonHoe Ha3BaHue 3akoHa 1906 r. — «3aKOoH,
Koanduumupyrowmun npaso, UMeLLEee OTHOLLEHe
K MOpCKOMy cTpaxoBaHuio» (An Act to Codify the
Law Relating to Marine Insurance). B xoge Hepas-
Hel pedpopMbl aHFTUNCKOro CTPAxXoBOro npasa
2015-2016 rr. B 3aKOH O MOPCKOM CTPaxoBaHUu
1906 r. 6bIN BHECEHbI HEKOTOPbIE CYLLECTBEHHbIE
N3MeHeHUA, ofHakKo 66blIasA YacTb HOPM 3TOro
3aKoHa coxpaHunacb B HEM3MEHHOM BuAe CO AiHA
ero npuHaTuA — 21 gekabpa 1906 T.

HacTtoAwana cTtatbA NpefaBapAeT nepeBoj aH-
rMNNCKOro 3aKoHa O MOPCKOM CTpaxoBaHuu 1906 .,
B KOTOPOM aBTOP MOCTapasca oTpasnTb BCe U3Me-
HEeHWA, BHECEHHbIe B TEKCT 3aKOHa, B XoJle npoBe-

80

AeHHon B 2015-2016 rr. pepopmbl aHTTNNCKOrO
3aKOHOAATeNbCTBa.

MockonbKy YacTb HOPM 3aKOHa O MOPCKOM CTpa-
XoBaHMK 1906 r. 6bifla OTMEHeHa 3aKOHOM O CTpa-
xoBaHuu 2015 1., B HaCTOALLEN CTaTbe MPUBOZMNTCA
TEKCT HOBbIX MOJIOXKEHWI aHITTINACKOrO 3aKOHOAA-
TeNbCTBa, BBEAEHHbIX B CMy BMECTO OTMEHEHHbIX
Hopm 3akoHa 1906 T.

Kpome Toro, aBTopy XoTenocb nogennTbCsa CBO-
UMK BMeYaTNeHNnAMUN OT y4acTua B NPUMEHEHUn
aHrnunckoro 3akoHa 1906 r. B TeueHme nocnegHmnx
30 fieT ero NpakTUKKU B 06/1aCT! MOPCKOro npasa
N MOPCKOTO CTPaxoBaHuA.

1. KpaTtKkasa ncropuma npuHATUA
3akoHa 1906 .

3aKoH 1906 . 6bin He NepPBbIM AKTOM aHIINIACKO-
ro napfriamMeHTa, KOTOPbI perynupoBan OTHOLWEHNA
Mo MOPCKOMY CTPaxoBaHuio B BennkobputaHun.



Emy npepwectBoBanu, B YacTHOCTM, 3akoH 1601 T.
0 BOMPOCax CTPAaxOBaHMA B OTHOLIEHUAX MeXay
koMmmepcaHTamu (An Act Concerning Matters of
Assurances amongst Merchants), 3akKoHbl 0 MOp-
cKoM cTpaxoBaHuun (Marine Insurance Acts) 1745
1 1788 rr., 3aKOH 0 NosMcax MOPCKOro CTpaxoBaHUA
(Policies of Marine Assurance Act) 1868 r.

Hanpumep, 3akoH 1601 r. (43 Eliz A.D. 1601,
c. 12)' noaTBep:kaan B cBoeW npeambyne, uTo CTpa-
XOBaHUe ABNAETCA 0Obluaem, CyLLEeCTBYOLLUM MeXAY
KOMMepPCaHTaMU C He3anaMATHbIX BPEMEH, NOACHSAN,
YTO MOHMMAETCA MO NOINCOM CTPAXOBAHMA U B YEM
3aK/o4aeTcA CyWHOCTb CTPaxoBaHWA rpy30B, TOBa-
pOB, CYOB 1 MOPCKUX NPeAnpUATMIAZ, 3aKOH YKa3bl-
BaJl, UTO LieNIblo CTPaxOBaHMA ABMNAETCA NOOLpPEHNe
MOPCKOM TOPrOBAY 1 NHbBIX BEHYYPHbIX MPeAnpuUATAin
nocpefCcTBOM pacrnpepeneHns yobITKOB Tex OTAesb-
HbIX JINL, KOTOPblEe PUCKYIOT, MEXAY TEMN MHOTUMM
nuamm, Kotopble He puckytoT®. Kpome Toro, 3akoH
1601 r. oTMeyan, YTo PacCMOTPEHNE KOPOSIEBCKNMM
CyAaMu CrOpPOB, BbITEKAIOLLMNX 13 OTHOLLEHWI NO MOP-
CKOMY CTPaxOBaHMIO, CBA3AaHO CO 3HAUYUTENbHbIMU
n3gepKKaMm 1 NPOBOMOYKaMM, M MOSTOMY 3aKOH
YNONHOMOUM IOpAa-KaHLiepa 1 noppa-xpaHutens
KOPONEeBCKOWN NevaTu yupeamnTb NOCTOAHHY0 Komunc-
cunio 13 14 yenoBek AJiA PacCMOTPEHNA CTPAaXOBbIX
cnopos*. 3aKOoH, onpeaensan KOMNeTeHLMIO 1 Nopsi-

' Tekct 3akoHa ony6nukoBaH B cbopHuKe: The Statutes
Relating to the Admiralty, Navy, Shipping of the United
Kingdom, from 9 Hen. Ill to 3 Geo. IV. Inclusive. With Notes.
London, 1823. P. 40-41.

2 “_.it hath been a Time out of Mind an Usage amongst
Merchants, both of this Realm and of foreign Nations, when
they make any great Adventure (especially into remote
Parts) to give some Consideration of Money to other
Persons (which commonly are in no small Number) to have
from them Assurance made of their Goods, Merchandizes,
Ships and Things adventured or some Part thereof, at
such Rates and in such Sort as the Parties Assurers and
the Parties assured can agree, which Course of Dealing is
commonly termed a Policy of Assurance...”

3 “..by Means of which Policies of Assurance it cometh to
pass upon the Loss or perishing of any Ship, there follows
not the undoing of any Man, but the Loss lighteth rather
easily upon many than heavily upon few, and ratherupon
them that adventure not than those that do adventure,
whereby all Merchants, especially of the younger Sort, are
allured to venture more willingly and more freely...”

4 “..which Commission shall be directed to the Judge of the
Admiralty for the Time being, the Recorder of London for
the Time being , Two Doctors of the Civil Law , and Two
Common Lawyers, and Eight grave and discreet Merchants,
or to any Five of them; which Commissioners, or the
greater Part of them, which shall sit and meet, shall have
by virtue of this present Act full Power and Authority to

IV. BAPYBE>XXKHOE MPABO

[OK PacCMOTPEHUS CMOPOB, MOPAJOK 06XKaNoBaHuA
pelleHunin ykasaHHon Komunccnu, Tpebosan, utobbl
€e yJieHbl NPU PacCMOTPEHUK CNOPOB bbinn becnpu-
CTPacCTHbIMU.

3aKoH 0 MOpcKoMm cTpaxoBaHum 1745 r. (19 Geo.
Il, c. 37.), Kpome npoyero, 3anpelLyan CTpaxoBaHue cy-
[OB U rpy30B Npu OTCYTCTBUUN CTPAXOBOrO NHTEPECa,
a TakXKe CTpaxoBaHve B MOPAAKE a3apTHOW Urpbl U
napwu, 3a UCKIOYEHEM CTPAXOBAHUA YAaCTHbIX BO-
€HHbIX Kopabren, a TakKe UMYLLeCTBa, crefytoLlero
13 noptos EBponbl n AMepuKy, HaxXO[ALLMXCA BO Ba-
feHnmn icnanmm n Moptyranuu. 3akoH 1788 T. (28 Geo.
[1l., c. 56.) 3anpeLuan 1 06BABAAN HUYTOXKHBIMU NOANCHI
CTpaxoBaHMA CyZ10B 1 rpy30B 6e3 yKa3aHuA B HUX 1L,
MMeIOLLLero MHTepec B 3aCTPaxoBaHHOM MMYLLIECTBE.

3aKOH O MoMcax MOPCKOro cTpaxoBaHUA 1868 T.
(31 & 32 Vict,, c. 86), Kpome npouero, cogep»kan onpe-
[eneHne NOHATMA «MOAINC CTPaxXoBaHMA», pa3peLuan
nobyto nepefayy nonmca NOCPeACcTBOM MHAOCCaMeH-
Ta, paspeLlan npruobpeTaTento Novca NpeabaBsaTb
WNCKU K CTPAXOBLYMKY OT COOCTBEHHOIO UMEHM NpPK
Hann4ymn y cTpaxoBaTenia NpaBa Ha 3acTPaxOBaHHoOe
MMYLLECTBO, ONpeAenss, Kakme Bo3pakeHna cTpa-
XOBLUVK MOXET 3aABNATb NPOTMB TPeboBaHU Npu-
obpeTaTena nonuca.

B oTnmune ot npeabiaywnx akToB aHINNCKOro
napnamMeHTa, KoTopble perynmpoBasu JInb HEKO-
TOpble OTAEeNbHbIE BONPOChI, BK/OUYasA NOPAROK pac-
CMOTpPEHUA CTPaxXOBbIX CMOPOB, CTPaXOBOW NHTepEC,
npaswuia nepegayu nosmca MOPCKOro CTpaxoBaHuA,
YCTYNKy NpaB CTpaxoBaTensa TpeTbemy nuiuy v ap.,
3akoH 1906 r. 06BbABNAN, UTO OH KoauduuMpyeT
npaBo, MMeloLLiee OTHOLLIEHNE K MOPCKOMY CTPaxo-
BaHUIO B LIEJIOM.

MpoekT 3akoHa 1906 r. 6b11 TOAFOTOBNEH CIPOM
MakeH3un Yanmepcom (Sir Mackenzie Dalzell Edwin
Stewart Chalmers) n nsHayanbHO npeacTaBieH
B [Manaty JlopaoB aHMMMNCKOro napnameHTa nop-
aom Xépwenom B 1894 .

OcHoBHoM 3agayen 3akoHa 1906 1. B nepurog ero
noAroToBKM o6bABNANMCH TOYHOE BOCNPOU3BOA-
CTBO 1 KoagndMKaumna gencTsoBaBlIMX B AHIAN
NMPaBOBbIX HOPM, OTHOCALLUXCA K PETYIMPOBaHNI0
MOPCKOro CTpaxoBaHuA, 6€3 NonbITOK BHECEHUSA
B HUX KaKNX-TNOO N3MEHEHWIA®,

hear, examine, order, and decree all and every such Cause
and Causes concerning Policies of Assurances in a brief and
summary Course, as to their Discretion shall seem meet,
without Formalities of Pleadings or Proceedings”.

®  The Marine Insurance Act 1906 by Sir M.D. Chalmers and
Douglas Owen. 1907. P. VII.
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B npoekTe Yanmepca (1 B TekcTe 3akoHa BMo-
CNefcTBUM) HALLNW CBOE OTPaXKeHUA HOPMbI Bbl-
LeyKa3aHHbIX aHMMACKNX 3aKoHOB 1745, 1788,
1868 rr. OgHaKko B OCHOBHOM 1 B NepBYI0 ouepeb
npw NoAroToBKe npoekTa 3akoHa 1906 r. peyb Wwna
o KoandrKauum Tak HazbiBaeMoro npeLeseHTHOro
npaBa, TaK Kak aHrnNncKoe cTpaxoBaHue B LefioM
1N MOPCKOE CTpaxoBaHKe B YaCcTHOCTU Mo 60b-
e YacTu PerynmpoBanocb MMEHHO NpaBuiamu,
KoTopble 6bin chopMynmpoBaHbl B CyaebHom
npakTuke®.

B aHrMNCKNX NCTOYHMKAX OTMEYaeTCs, YTO KO-
NMYeCTBO ONYONMKOBaHHbIX CyAebHbIX peLleHuiA,
MMEILLMX OTHOLIEHME K MOPCKOMY CTPaxoBaHUIo
N UCNOJMb30BaHHbIX Yanmepcom Ana noaroToBKM
npoekTa 3akoHa 1906 r., npeBblwano 2 Tbic.’

Mpu KogndrKaumm CTPaxoBOro npasa B 3aKoHe
1906 1. nepen ero pa3paboTynkamu 6bina NOCTaB-
neHa 3agava cpopmMynnpoBaTb HOPMbI TakMm obpa-
30M, YTO6bI 06eCNEeUnTb NPefCcKaszyeMoCTb NPaBo-
BOro perynnpoBaHua. CuMTanoch, YTo ACHOCTb HOPM
3akoHa 1906 r. ropasfio BaxkHee nx 6e3ynpeyHocTu
C TOUKM 3peHuns Teopun npasa (“...the certainty of
the rule laid down is of more importance than its
theoretical perfection”)®.

2. CTpyKTypa 1 o611aa XxapaKTtepmucTuka
3akoHa 1906 .

3aKkoH 1906 r. B MOMEHT ero NpUHATA COCTOAN
13 94 ctaten (sections), KoTopble 6bIAN Crpynnu-
poBaHbl B 17 pa3fenos, He MOoJlyUYMBLUMX KaKOW-
nnbo Hymepauuu. K HacToALemMy BpeMeHM CT. 18,
19, 20, BTOpOe npegnoxeHue ct. 17, 4. 2-5 cT. 23,
u. 2 CT. 25, BTOpOe npepnoxeHue u. 3 cT. 33, cT. 34,
CT. 92, 93 n MpunoxeHue 2 3akoHa 1906 r. oTMeHe-
Hbl. B ocTanbHOM TeKCT coxpaHunca 6e3 nsmeHe-
HWIA B Tol opMe, KoTopas CyLLeCTBOBasa B MOMEHT
NPUHATUA 3aKkoHa B 1906 T.

CoxpaHunocb Takxe lNpunoxeHne 1 K 3aKoHy
1906 r., KOTOPOE BKJIlOUaeT B cebs dopmMy nonmca
JInonga 1779 r. n npaBuna ero TonkosaHuA. [Mpuno-
XKeHue 2, cogeprkaBLLee CMUCOK aKTOB NapsiameHTa
BenvkobpurTaHnn, OTMEHEHHBIX NPY NPUHATUN 3a-
KoHa 1906 r., HanpoTuB, ObI/I0 OTMEHEHO 3aKOHOM
0 pedopme cTaTyTHOro npaea 1927 r.

¢ The Marine Insurance Act 1906 by Sir M.D. Chalmers and
Douglas Owen. 1907. P. VII-VIII.

7 Ibidem.
8 |bid.P. X.
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Pazgenbl 3akoHa 1906 .° 1 NpaBua TOJIKOBaHNS
nonuca B MpunoxeHnn 1 umeloT cnegyowme Hau-
MEHOBaHUS:

1. MopcKkoe cTpaxoBaHune

2. CtpaxoBOWM NHTEpec

3. CrpaxoBasi CTOMMOCTb

4, PackpbiTue nidopmauum v 3asaBreHNA

5. Monuc

6. BoiiHOe cTpaxoBaHue

7. CTpaxoBble rapaHTUn 1 npoyee

8. Peiic

9. Mepepaua nonuca

10. MNpemua

11. Y6bITKN N a6aHA0H

12. YacTnuHbie y6bITKM (BKNIOYanA cnacatenb-
Hble, o6LeaBapuiiHbie M YaCcTHbIe pacxopabl)

13. CtpaxoBoe Bo3MeLleHne

14. NMpaBa cTpaxoBLMKa Npu BbinJjaTe BO3-
melleHunaA

15. BosBpart npemun

16. BsamHoOe cTpaxoBaHue

17. JononHuTesibHble NOMIOXKEHNA

MPUNOMXEHUA

MpunoxeHue 1

®opma nonuca

Monuc Jinopa no crpaxoBaHUIo CYyAOB U rpy-
30B

MpaBuna TonkoBaHuUA nonnca

1. HezaBucumo ot ru6ennm

2.0t

3.Buor

4. C MOMEeHTa MX NMorpysKun

5. besonacHo focTaBneH Ha 6eper

6. 3axo4uTb 1 OCTaHaBNMBaTbCA

7. OnacHoCTM Mmopeii

8. Mupatbi

9. Bopbl

10. ApecTbl 1 Np. KOPONAMU, BIaCTAMMN N Ha-
popamn

11. bapatpus

12. Bce nHble onacHOCTAN

13. ABapus, Kpome o6Lei

14.NMocagka Ha menb

15. CyaHo

16. ®paxTt

17.Tpy3bl

MpunoxeHne 2

°  Hymepauwua pa3nenos, OTCYTCTBYIOWaA B TeKCTe 3akoHa,
3pecb fobaBneHa Ana HaraAHOCTY.



Mpu npyMmeHeHUn 3akoHa 1906 r. Heo6Xx0AUMO
YUNTbIBATb, UTO €r0 HOPMbI, KOHEYHO, HE ncYep-
NbIBalOT MPaBOBOE perynnpoBaHne OTHOLWEHWNI
NO MOPCKOMY CTPAXOBaHMUIO.

B cooTBeTCTBUM C yKazaHuAMN u. 2 cT. 91 3aKoHa
1906 r. HoOpMbI 06LLErO MPaBa, BKOYAs NpaBo Top-
roBoe, KpOMe Tex, KOToOpble HECOBMEeCTUMbI C NpA-
MbIMW MONOKeHAMM 3akoHa 1906 r., npogomKalT
NPVMEHATBCA K JOrOBOPamM MOPCKOro CTPaxoBaHUA
B AHrnunu.

B penctButTenbHOCTU MMEHHO obulee (NpeLe-
LEHTHOE) NPaBO COAEPKMT OONbLLYIO YaCTb aHMNIA-
CKMX MPaBOBbIX HOPM, PEryanpPyoLW X OTHOLWEHNA
no MOpcKoMy cTpaxoBaHuto. ObLiee NpaBo Takxe
onpepenset chepy NpUMeHeHNs, [eNCTBUTENIbHOE
cofepXaHue 1 TONIKoBaHve Hopm 3akoHa 1906 .,
3a4acTyio NpuAaBasa UM 3HaUYeHne, NPAMO NPOTUBO-
MONOXHOE TOMY, KOTOPOE MOXHO ObIN10 Obl OXKKAaTb
npv NPOCTOM MPOUTEHNN TEKCTA COOTBETCTBYIOLLNX
cTaTten 3akoHa 1906 T.

Bonpoc 06 nmnepaTtMBHOCTU HOPM 3aKoHa
1906 r. pewwaeTca Ha OCHOBAHUYW MONIOXKEHUI ero
€T.87.YacTb 1 nocnegHen yctaHaBAMBaET, YTo, eC/n
Kakoe-nmbo npaBo, 06A3aHHOCTb UV OTBETCTBEH-
HOCTb BO3HMKAlOT MO JOroBOPY MOPCKOro CTpaxo-
BaHMA B cmny 3akoHa (by implication of law), oHn
MOTYT 6bITb OTMEHEHbI U U3MEHEHbI NPAMbIM CO-
rnaweHnem CTOPOH WY AeN0BbIM OObIKHOBEHMEM,
ecnu fenoBoe 06blKHOBEHMEe CBA3bIBaeT obe cTo-
pOHbI JOroBopa.

Takum obpasom, B cuny obuero npasuna u. 1
CT. 87 3aKOHa cornalueHne CTOPOH 1 o6bluai fe-
NOBOro 060pOoTa NMEIOT NPEVMYLLECTBEHHYIO CUITY
nepep ero Hopmamu. lpaHMLbl NPUMEHEHWA 3TOro
obLuero npasumia onpeaensaTca NONOKEHUAMM Y. 2
CT. 87 3aKoHa, KoTopana yCTaHaBIMBAET, YTO HOP-
Mbl paccMaTprBaemMou CTaTbM PacipPOCTPAHAITCA
Ha no6oe nNpaBo, 0643aHHOCTb NN OTBETCTBEH-
HOCTb, MpeaycMOTpeHHble 3akoHom 1906 r., KoTo-
pble MOryT 6bITb 33aKOHHO U3MEHEHbI CornalleHnem
CTOPOH.

C npakTUyeckom TOUYKN 3peHunsa Ana TOYHOro
OTBeTa Ha BOMPOC, Kakue npasa, 06A3aHHOCTY
1 OTBETCTBEHHOCTb, NpefyCMOTPEeHHble 3aKOHOM
1906 1., MOTYT, @ Kakue He MOTyT 6blTb U3MEHEHbI
cornalleHnem CTOPOH, CnefyeT B KaXAOM KOHKpeT-
HOM cflyyae obpaTUTbCA K MPUMEHUMbIM HOPMaM
obuero (NpeueneHTHOro) Npasa 1 NPaBOBOW AOK-
TPVIHE aHTNUICKOro MOPCKOro cTpaxoBaHua. Cum-
TaeTcA, Hanpumep, YTo HOpPMbI CT. 4 3akoHa 1906 .
O TOM, YTO CTpaxoBaTesb AOJKEH MMETb CTPaAXO-
BOW MHTepec B NpegMeTe CTPaxoBaHUA, ABMAIOT-

IV. BAPYBE>XXKHOE MPABO

CA UMNEPATUBHBIMM 1 HE MOTYT OblTb OTMEHEHbI
HW cornalleHnem CTOPOH, H/ 06blyaem. To e camoe
OTHOCMKTCA K CT. 22 3aKOHa, KoTopas TpebyerT, uTo-
6bl JOrOBOpP CTPaxoBaHWA Obl UHKOPNOPMPOBAH
B MOJINC, U K ero e CT. 41, npegycmaTpuBatoLlen,
YTO CTpaxoBaTesib rapaHTUPYET CTPAXOBLYMKY 3a-
KOHHOCTb CBOEro MOPCKOro NpeanpuaTnaA 1 To, UTo,
HACKOJIbKO 3TO 3aBUCKT OT CTPAx0BaTeNs, OHo OyaeT
OCYLLECTBNATLCA 3aKOHHbIM CMocobom'®,

B uenom no npowectemn noutn 115 net co aHA
NpUHATUA 3akoHa 1906 . MOXXHO CMeso yTBEePX-
[aTb, UTO C TOYKM 3peHnA abCTPAKTHOM ACHOCTY
N NAKOHUYHOCTU GOPMYyNMpoBOK c3py MaKkeH3un
Yanmepcy yganocb co3gatb nonctuHe 6eccmept-
HOe TBOpeHuMe.

B AHrnnmn noaroToBneHHbI Yanmepcom TeKkcT
3aKOHa O MOPCKOM CTpPaxoBaHUM NpUMeHAeTCA
MO aHaNoOrMM KO BCEM OTHOLLEHUAM MO NMYLLEeCTBEH-
HOMY (M OTYaCTM HeMMyLLeCTBEHHOMY) CTpaxoBa-
HMIO, HE3aBMCKMO OT TOrO, CBA3aHbl U HET Takne
OTHOLLEHNA C KaKUMU-TNOO MOPCKMMUN PUCKAMU.

3akoH 1906 2. cman obpasyom npu NpuHAMuUU
30KOHO8 O MOPCKOM CMPAxo8aHuu 8 yesaom paoe
Opyaux 2ocyoapcme, 8 0cobeHHOCMuU cmpaH obuje-
20 npasa, skmoyas Aecmpanuio (8 1907 2.), Hosyro
3enanouto (8 1909 2.), CuHeanyp (8 1993 2.), KaHady
(3akoH om 6 mas 1993 2.) u Op.

[NprmeuaTtenbHoO, UTO, HaNpuMep, B KaHage npu
noprotoBke gpenepanbHOro 3akoHa O MOPCKOM
CTpaxoBaHuM B Havane 90-x rogos XX B. 3aKoHOa-
TeNb NPaKTMyeckn 6e3 N3MeHeHUN BKIOYNI B HEro
TEKCT, HanncaHHbIn Yanmepcom noutn 100 neT Ha-
3ag.

3. MpunmeHeHne 3aKkoHa 1906 .
AHMMUNCKNMN cyaamm

MoXHO cmeno yTBepxAaTb, YTO C TOYKN 3peHUA
abCTPaKTHOWM ACHOCTY M TAKOHUYHOCTU Gpopmynu-
POBOK HOpMbl 3aKoHa 1906 . MOSIHOCTbIO COOTBET-
CTBYIOT TOV Lienun, KoTopasa cTaBuiacb nepep ero
pa3spaboTtunkamm. OTHaCTV B 3TOM, NO-BUAVMOMY,
3aK/IoYaeTCA XenaHne pyrux CTpaH nosib3oBaTb-
€A TekcToM 3aKkoHa 1906 r. n gaxke crnycta 100 net
rocse ero NPUHATMA NPAKTUYECKN 6e3 N3MEHEHUN
NnepeHoOCnTb ero TeKCTbl B CBOE BHYTPEHHEe 3aKo-
HOAAaTeNbCTBO.

CoBcem gpyroe geno — COOTBETCTBME TEKCTa
3akoHa 1906 r. pealbHOMY COAEPKaHUIO HOPM

19 Cm., Hanpumep: Arnould’s Law of Marine Insurance and
Average. 19" ed. Sweet & Maxwell Ltd., 2018. § 3-18.
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aHMNINCKOro npasa B 0611aCTV MOPCKOro CTPAaxo-
BaHUA, a Takke TpeboBaHMAM NpeackasyeMocTu
NpPaBoOBOro pPerynMpoBaHnA 1 PasyMHbIM OXunaa-
HMAM YYaCTHUKOB CTPAXOBbIX MPAaBOOTHOLIEHNN,
K KOTOPbIM MPUMEHAETCA aHININNCKOEe NMpaBo.

AHIINIACKME OPUCTbI IOBAT LUTUPOBATL CyAe0-
Hble pelleHua nopaa MaHcournga, KoTopbli OTMe-
yas, YTo BO BCEX KOMMEPYECKMX CAeNTKax JOMUHN-
pytowen uenblo JomKkHa OblTb onpeaeneHHOCTb
NpPaBoOBOro perynnpoBaHua’. HNYTo He MOXeT Ha-
BpeanTb 60sblle, YeM HeonpeaeneHHOCTb B KOM-
MepUecKoM npase’?.

B a3TOoM BOnpoce, HaBepHOE, TPYAHO rae-nnmobo
ele B MUpPE HANTW 3aKOH, KOTOPbI nopoawun 6bl
TaKoe KONOCCaNbHOE KONMUYECTBO HEHYXHbIX CY-
LeOHbIX CNOPOB 1 abCONOTHO HenpeacKasyemblX,
HecnpaBenIMBbIX PeLIEeHN, Kak aHIMACKWIA 3aKoH
O MOPCKOM cTpaxoBaHuu 1906 r.

MNpwn paccMOTpPEHNN CTPAXOBbIX CNOPOB aHMNIA-
CKMe Cyfibl BO MHOTUX CJTyYasx AaBanu Takoe TONKO-
BaHMVe 1 NnpMMeHeHne Hopmam 3akoHa 1906 r., Ko-
TOPbIe 3aLLMLLIAIOT NCKITIUNTENBHO SKOHOMUYECKME
MHTepeChbl CTPaxoBLYMKa W YIWEMAAKT MHTepecChl
cTpaxosatenen. [1py 3TOM aHrMNCK1e CyAbyn OCTaB-
NAT 6e3HaKa3aHHbIMY Nobble, caMmble He106POCo-
BECTHbIE, @ NHOTAA N OTKPOBEHHO MOLLEHHNYeCKne
[AeNCTBNA CO CTOPOHbI CTPAaxXOBLUNKOB. B xoae pac-
CMOTpPEHA CMOPOB UTHOPUPYKTCA COBEPLUEHHO
ouyeBMAHble $aKTbl, BK/OYasA, B YaCTHOCTU, U TO,
YTO NPY COBPEMEHHOM YPOBHE Pa3BUTUA CPeacTB
CBA3K, cOopa, XpaHEeHUsA, OLUEHKWN 1 nepedayn NH-
dopmaunn MMEHHO CTPAXOBLUWKN ABAAIOTCA 3Ha-
unTenbHO 6osiee CUNTbHOWM CTOPOHON CTPAXOBbIX
OTHOLLEHUN KaK 0, TaK 1 NocJie 3aKNUYeHns ao-
roBopa CTpaxoBaHUA.

MNop Bo3genicTBUEM aHIMNCKOW cyaebHom
NPaKTUKN aHTIMNCKNM CTPaxoBLLMKaM 3a4acTyto
CaMUM NPUXOANTCA U3MEHATb YCIOBUA CBOUX [,0-
roBOPOB NPMCOEAMHEHNA B NONb3y CTpaxoBaTenem
nocne Toro, Kak ouepefHOn aHMUNCKUNA CyabA,
npe3unpas BCe MbIC/IMMblE HOPMbI 1 MPUHLUMbI fO-
6pOCOBECTHOCTM, COPa3MEPHOCTN 1 Pa3yMHOCTH,
NMOMHOCTbIO OTKa3blBaeT oYepefHOMY CTPaxoBa-
TeNo B 3alinTe ero npaB 1 MHTEPECOB, a CTPaXo-
BaTeNM B OUepefHON pa3 pearnpyroT Ha 3TO Mac-
COBbIM 6ercTBOM C aHIMNIACKOIO PblHKa MOPCKOTO
CTpaxoBaHMA.

" “In all mercantile transactions the great object should be
certainty” (Vallejo v Wheeler (1774) 1 Cowp 143, at 153).

12 “Nothing is more mischievous than uncertainty in
mercantile law” (Medcalf v Hall (1782) 3 Doug 113, at 115).
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[na unnocTpaumy Toro, Kak NpUMeHsIoTCA Hop-
Mbl 3akoHa 1906 r. aHFANNCKUMN CYAbAMU, MOXKHO
6b1710 Obl NPVBECTY COTHU MPUMEPOB, OTHOCALLNX-
CA K TaKUM 60Ne3HEeHHbIM TeMaM aHTIMNCKOro
CTPaxoBOro npaga, Kak «Bblcwana fobpocoBecT-
HocTb» (utmost good faith), packpbiTne nHdpop-
Maumu cTpaxoBluky (disclosure), npumeHeHune
CTPaxoBbIX rapaHTuUm (warranties), npumeHeHne
npeaBapuTeNbHbIX YCNOBUIA OTBETCTBEHHOCTHU
cTpaxoBwukKa (conditions precedent), oroBopku
o «dyHAameHTe goroBopa» (basis of contract claus-
€s), OHAKO BCe 3TV BOMPOChl HEAABHO CTanu npea-
MeToM pedopMbl 3aKOHOaTENIbCTBA O MOPCKOM
CTpaxoBaHWW, U, BO3MOXHO, B 3To chepe yaactca
HaBecTu NopA[oK'=.

B maHHOWM cTaTbe Mbl OCTAHOBMMCA Ha TakoM
pefKko ocBellaeMOM BOMPOCe, Kak KoHuenuua
1 onpegeneHne JOroBopa MOPCKOro CTpaxoBaHuA
B aHIMIMNCKOM MNpaBe.

3.1. OnpedeneHue u KOHyenyusa do2oeopa
MOPCKO20 CMpaxoeaHus

OnpegeneHvie NOHATUA 4OroBOpPa MOPCKOro
CTpaxoBaHuA npnBoauTcA B CT. 1 3akoHa 1906 r.:

«1. OnpepgeneHne MOPCKOro CTpaxoBaHusl

[loroBop MOPCKOro CTpaxoBaHusA ABNAETCA JO-
rOBOPOM, MO KOTOPOMY CTPaxXoBLUUK 06A3yeTcs BO3-
MeCTUTb CTPaxoBaTesito cnocobom v B npefenax, Ko-
TOpble COornacoBaHbl [OrOBOPOM, MOPCKME YObITKY,
T.€. YBbITKM, CBA3aHHbIE C MOPCKIM MPESnpUaTUEM>.

B onpepeneHun cT. 1 3akoHa roBOPUTCS TOMb-
KO 06 0653aTeNbCTBE CTPAXOBLUMKA U HUYEro HeT
06 006sA3aHHOCTAX CTpaxoBaTenA. B octanbHoOMm
POCCUNCKII IOPUCT MOT Obl CKa3aTb, YTO TaKoe Xe
TOYHO onpejesieHne 4OroBopa MOPCKOro CTPaxo-
BaHMSA 1 005A3aTe/IbCTBA CTPAXOBLLVIKA COAEPXKUTCA
N B POCCMIACKOM 3aKOHOAATENbCTBE.

370, 0fHaKo, 6bINo 6bl 3a6/yXKAEHUEM.

B aHrnuiickom npaBe Ansi NpaBuIbHOIO NOHUMa-
HWSI KOHLENUUN 1 NPaBOBOW NPUPOAbI AOroBOpa
MOPCKOro CTPaxoBaHusA (1 BoobLLe toboro 4OroBo-
pa UMYLLECTBEHHOTO CTPAX0BaHKA), a TakKe 0653a-
TeNIbCTBa CTPAXOBLLYMKA MO TAKOMY AOFOBOPY TEKCT
cT. 1 3akoHa 1906 . He UMeeT HNKAKOro 3HauYeHus.

3 Ewe ofHa TeMa, KOTOpasi B OT/IMUME OT BbllLlE€HA3BaHHbIX
He cTana npegmeTom pedopmbl B 2015-2016 rT., — 3T0, KO-
HEeYHo, CT. 55 3akoHa 1906 r. 1 NpaBwKNO causa proxima non
remota spectatur. OHa B fJaHHOW CTaTbe He OCBellaeTca
1, BUANMO, ByLieT paccMOTpeHa B ByayLmnx nyonmkauusx.



BmecTo sicHo cdopmynmpoBaHHoro Yanmepcom
onpegeneHus (cT. 1 3akoHa 1906 r.) B aHMINNCKOM
CTPaxoBOM MpaBse nprMeHseTca abcypaHas opu-
AndecKas ¢pukyua', Tak Ha3blBaeMoe NCTOPUYECKU
cnoxuBlieecs npasuno (historic rule), cornacHo Ko-
TOPOMY «[10rOBOp CTPaxoBaHWA paccMaTpuBaeTca
KaK OroBop, aHanormyHbIli 4OroBopYy C OXpPaHHbIM
npeanpuaTueMm, No KOTOPOMY nocsiefHee 06a3yeTcs
NpeaoTBPATUTL, HANPUMEP, MPOHNKHOBEHNE B X1-
nville NNv Ha TeppuTopmio NpeanpuaTra. Takum
06pa3om, 0653aTeNIbCTBO CTPAXOBLUMKA MO aHINIA-
CKOMY MpaBy 3aK/o4yaeTca B 0083aHHOCTY NpesoT-
BPATUTb YObITOK, @ HE KOMMEHCMPOBATb ero»'>.

MpYMeHUTENBHO K MOPCKOMY CTPaxoBaHUIO aH-
rMUACKan KOHLUenuusa 4oroBopa MMyLLeCTBEHHOIO
CTpaxoBaHWA 03HAYaEeT, uUTo, HaMPUMep, KAaCKO-CTpa-
XOBLUMK, CTPaXYOLWMiA CYGHO OT Tak Ha3blBAaeMbIX
MOPCKMX OMAacHOCTEeN, B CUy JOrOBOpPa MOPCKOro
CTpaxoBaHWUs MPUHUMAET Ha ceba 0653aTeNnbCTBO
OorpaguTb CTpaxoBaTens OT YObITKOB, T.e. MPeaoT-
BPaTUTb BPEAOHOCHOE BO3LENCTBME Ha CYAHO
WITOPMOB, LyHaMW, 3eMJIETPACEHNN, U3Bepxe-
HUI BYNKaHOB; 3aWUTWUTb 3aCTPaxoBaHHOE CYyHO
OT NonagaHusa MOJTHUN, CTONIKHOBEHMWA C APYTVMM
CyZamu, MOCaZiKM Ha Mefb, HEGPEXHOCTIN KanuTaHa,
3KMnaxa, noumaHa, CTOPOHHNX PEMOHTHbIX Opra-
HM3auun n T.40.

Takas KOHUeNnuus JoroBopa MOPCKOro CTpaxo-
BaHVA Hallla CBOE OTPAXKEHME B LIeSIOM psAfe cyab-
6OHOCHbIX peLIeHN aHMMNACKNX CyL 0B, BKIOYasn
cnepytowme:

1) Chandris v Argo Insurance Co. Ltd. [1963] 2 Lloyd’s

Rep. 65;

2) President of India v La Pintada Compania

Navigacion SA (The La Pintada) [1985] A.C. 104;
3) President of India v Lips Maritime Corp. (The Lips)

[1988] A.C. 395, 425, per Lord Brandon;

4) Firma C-Trade SA v Newcastle P & | Association (The

Fanti) [1991]12 A.C. 1;

5) Ventouris v Mountain (The Italia Express (No. 2))

[1992] 2 Lloyd'’s Rep. 281;

6) The Kyriaki[1993] 1 Lloyd’s Rep. 137;
7) Callaghan v Dominion Insurance Co. Ltd. [1997] 2

Lloyd’s Rep. 541;

4 Lord Mance. The 1906 Act, Common Law and Contract
Clauses — All in Harmony? // Lloyd’s Maritime and Com-
mercial Law Quarterly. 2011. No. 3. P. 349.

> Cm., Hanpumep: The Law Commission Consultation Paper
No. 201 and The Scottish Law Commission Discussion Paper
No. 152. Insurance Contract Law: Post Contract Duties and
Other Issues. 2011. § 2.19. Cm. Takxe: Arnould’s Law of
Marine Insurance and Average. § 6-19, 12-05, 12-06,
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8) Sprung v Royal Insurance (UK) Ltd. [1999] Lloyd'’s

Rep.l.R. 111;

9) Apostolos Konstantine Ventouris v Trevor Rex

Mountain (The Italia Express (No. 3)) [1992]

2 Lloyd’s Rep 281.

lMoHVMan BClO HECOCTOATENIbHOCTb aHMIUICKOMN
KOHLenuum JoroBopa CTpaxoBaHUA, HeKoTopble
AHIMIMACKNE IOPUCTbI CO CCbISIKOW Ha NpeLefeHTHoe
NpaBo'®, aHININCKYI0 MPABOBYIO AOKTPVHY' 1 Npak-
TUKY B APYruX CTpaHax obLero npasa'® HarnagHo
MoKasblBaloT, YTO ropasfo ygauHee 6bi1o 6bl cum-
TaTb, YTO MO JOrOBOPY CTPAaxOBaHMA CTPAXOBLUNK
006513yeTCA BO3MECTUTb YObITOK, MPUYMHEHHDIN 3a-
CTpaxoBaHHOMY MMYLLECTBY OMACHOCTAMM, OT KOTO-
pblX OCYLLIEeCTBNAETCA CTPaxoBaHue.

OpHako 3TO MHEeHMe, OYeBUIHO, He ABNAeTCA
onpegenawwm B AHMNN.

B peleHnn no HegaBHO pacCMOTPEHHOMY feny
cynHa Renos BepxoBHbiii cyn BenvkobputaHuu, aa-
Bas onpegesieHre NOHATUA «4OrOBOP MOPCKOrO
CTpaxoBaHUA» U yCTaHaBMBasA 00A3aHHOCTM CTpa-
XOBLLMKa MO TaKOMY [OrOBOPY, AaXe He MbiTancs
LUMTUPOBATD CT. 1 3aKOHA O MOPCKOM CTPaxoBaHUN
1906 r. BmecTto 310ro BepxoBHbIV Cy B 0uepenHOm
pa3 chopmynnpoBan aHMNNCKYO KOHLENLMo Jo-
roBopa UMyLLeCTBEHHOro CTpaxoBaHuA (B JaHHOM
[ene — 1OroBopa Kacko-CTpaxoBaHuWA CyfjHa) che-
ayowum obpasom:

«Bo-nepBbix, HEOGXOAMMO OTMETUTb, YTO MO 06-
Liemy Npaswuy YObITKM MO NOSIMCY CTPAaxoBaHUsS Kop-
nyca n obopyfoBaHWA CyfHa BO3HMKAIOT BO BPEMS
aBapUNHOro NPOVCLIECTBYSA, @ HE KOrfa onpepesnieH
pa3mep [noanexatlero ynnate] cTpaxoBoro Bo3me-
weHus. TpeboBaHMe, 3asBNAEMOE N0 CTPAXOBOMY
nonucy, sBnsaeTca TpeboBaHmem o6 ynnaTte 3apaHee
He NCUMCIIeHHbIX yObITKOB. O653aTENbCTBO CTPAXOB-
LMKa 3aK/oYaeTca B TOM, YTobbl OrpaguTb CTpa-
XOBaTens OT 3aCTpaxoBaHHOro y6biTka (to hold the
assured harmless against an insured loss), n3 uero
crlieflyeT, uTo B C/lyyae CTPaxoBaHUsi OT GU3NYECKOTO
NMOBPEXAEHVA MYLLECTBA CTPAXOBLUVK ABNAETCA Ha-
PYLWMBLIMM YKa3aHHOe 0653aTeNIbCTBO, KaK TONbKO
BO3HVKAIOT yObITKU»'°.,

16 Campbell N. The Nature of an Insurer’s Obligation // Lloyd’s
Maritime and Commercial Law Quarterly. 2000. P. 58-61.

7 lbid. P.61-62.
'8 Ibid. P. 62-63.

1 Cm. § 10 peweHunn BepxoBHoro cyaa Benunkobpura-
Huu no peny Sveriges Angfartygs Assurans Forening (The
Swedish Club) and others (Appellants) v Connect Shipping
Inc and another (Respondents) [2019] UKSC 29 (The RENOS)
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Mpw 5ToM BepxoBHbili Cyn BenvkobputaHum co-
cnancs Ha peweHue no geny Chandris v Argo Insur-
ance Co Ltd. [1963] 2 Lloyd's Rep 65, 73-74 n Ha § 35
nevanbHO U3BECTHOro pelleHus MNanatbl nopaos
no peny Firma C-Trade SA v Newcastle Protection and
Indemnity Association (“The FANTI”) [1991] 2 AC 1.

Ncxopa u3 Takol KoHUenuum gorosopa Mmop-
CKOrO CTpaxoBaHWA, CefyeT NPUATA K BbIBOAY, UTO
Mo aHMMICKOMY NpaBy CTPaxOBLUMK NPMHMMaeT
Ha ceba 06A3aTeNIbCTBO, B OTHOLIEHNN KOTOPOro
yXe npwu 3aKnoYeHny Jorosopa abcontoTHO ACHO,
UTO, BO-MEPBbIX, €r0 NCMOJSIHEHE HEBO3MOXHO,
a BO-BTOPbIX, YUTO CTPAXOBLUMK Aaxke 1 He cobnpa-
eTCA NCNOJHATb 3TO 06A3aTeNIbCTBO B COOTBETCTBUN
C ero cofieprkaHuem (1, COOTBETCTBEHHO, He fienaet
HUKaKUX MPUTrOTOBIEHUN 1 HE HECET HMKaKMX pac-
XO[0B, XOTA MOXeT 1 AOMKEH MPON3BECTM 3TN Tpa-
Tbl, FOTOBACH K BbIMOJIHEHWIO CBOEro 06s3aTesbcTea
Mo JOroBOpY CTPaxoBaHus).

[MOHATHO MpK 3TOM, YUTO NOBeAEHME CTPAXOBLLYU-
Ka abCoNOTHO He COOTBETCTBYET NPUHLMMNY Hau-
BbiCLIel fO6POCOBECTHOCTY, KOTOPbIN 06bABNEH
onpegenawlWMM AnA JOroBopa MOPCKOro CTpa-
XOBaHUA NONOKEHNAMM CT. 17 3aKOHa O MOPCKOM
cTpaxoBaHum 1906 .

Kpome Toro, ncxoga ns aHrmninckom KoHLenuum
06A3aTenbCTBa CTPAXOBLLKKa MO JOrOBOPY MOPCKO-
ro CTpaxoBaHMA, CTPAXOBLLMK CYMTAETCA HAPYLUNB-
WM 3TO 06A3aTeNIbCTBO He KOTAa OH OTK/IOHAET
3aKOoHHOe TpeboBaHue cTpaxoBaTenda o6 ynnate
CTPaxoBOro BO3MelleHUA (Kak 3To, Hanpumep,
npefycMOTPEHO POCCUNCKUM MpPaBOM), a yxe
B MOMEHT BO3HVMKHOBEHUA YObITKA, T.e. KOraa onac-
HOCTb, OT KOTOPOW OCYLLECTBIAETCA CTPaxoBaHue,
npuyrHWNa Bpes 3acTpaxoBaHHOMY MMYLLecTBY?.

(per Lord Sumption): “The first point to be made is that
as a general rule, the loss under a hull and machinery
policy occurs at the time of the casualty and not when
the measure of indemnity is ascertained. A claim on an
insurance policy is a claim for unliquidated damages. The
obligation of the insurer is to hold the assured harmless
against an insured loss, from which it follows that where
the insurance is against physical damage to property
the insurer is in breach of that obligation as soon as the
damage occurs: Chandris v Argo Insurance Co Ltd. [1963]
2 Lloyd’s Rep 65, 73-74; Firma C-Trade SA v Newcastle
Protection and Indemnity Association (“The FANTI") [1991]
2 AC 1, para 35 (Lord Goff of Chieveley)".

2 WHTepecHo, uTo, Hanpumep, B aene Callaghan v Dominion
Insurance Co. Ltd. [1997] 2 Lloyd'’s Rep. 541 cynbsa Peter
Webster npuiien K BbIBOAY, YTO CTPAXOBLUMK He MPUHMMAN
Ha cebs1 06513aTeNbCTBO (He AaBan obelaHus) npeaoTBpa-
TWUTb YBbITOK, HO BCE PABHO MOCTAHOBWJI, UTO CTPAXOBLUVK
HapyLwwn cBoe 0653aTeNbCTBO B MOMEHT BO3HMKHOBEHUSA
y6bITKa.
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CoOTBETCTBEHHO, B 3TOT K€ MOMEHT CUMTAIOTCA Ha-
PYLUEHHbIMM 1 NpPaBa CTpaxoBaTesns.

AHIIMNCKaA KOHUEeNUMs AoroBopa MOPCKOro
CTpaxoBaHWA MMeeT onpeaensllee 3HaYeHue
MPAKTUYECKN 418 BCEX OCTaSIbHbIX UHCTUTYTOB CTPa-
XOBOrO npaga. Tak, Hanpumep, CT. 5 aHrMMNCKoro 3a-
KOHa 06 NCKOBOW JaBHOCTMN YCTaHAB/IMBAET, UTO UCK,
OCHOBAaHHbIV Ha IOrOBOPE, HE MOXET ObITb NPeab-
ABJIEH MO MCTeUYeHWN 6 NIeT C AaTbl BO3HMKHOBEHUS
npaea Ha Uck (six years from the date on which the
cause of action accrued). B cBs3u ¢ 3TUM cunTaet-
CA, UTO CPOK NCKOBOW AaBHOCTM Mo TpeboBaHMAM
13 JOroBOpa MMYLLECTBEHHOIO CTPAXOBAHMS Ha-
UYMHAET CBOE TeYEeHMe B MOMEHT, Korfa yobIToK npu-
UYMHEH OMaCHOCTbIO, OT KOTOPOW OCYLLeCTBAETCA
CTpaxoBaHue.

CornacHo u. 1 cT. 35A aHMMUINCKOro 3aKoHa o Bbl-
wecrtoAwmx cypax (Senior Courts Act) 1981 r. cTpa-
XOBaTeSlb MOXKET B3blCKaTb NMPOLEHTbI CO CTPaxXoB-
WMKa C AaTbl BO3HUKHOBEHMA NMpaBa Ha UK (the
date when the cause of action arose), T.e. onsiTb-
Taky C MOMEHTa BO3HMKHOBEHUA YObITKa?'.

MockonbKy 06A3aTeNnbCTBO CTPAXOBLUYMKa CUNTa-
€TCA HaPYLUEHHBIM C MOMEHTA BO3HUKHOBEHUS YObIT-
Ka, 3a HapyLUeHre CBOero 06s3aTesibCTBa CTPAXOB-
LMK HECET OTBETCTBEHHOCTb B pOpMe BO3MELLIEHUNSA
ybbITKOB. OIHAaKO NpU 3TOM CTpaxoBaTesib He UMe-
€T MPaBO B3blCKaTb CO CTPAXOBLUMKA YObITKM 33 He-
YMAaTy Uan NpOCPOYKY BbINaTbl CyMM, 3@ KOTOpbIe
OTBeYaeT CTPaxoBLUKMK, TaK Kak COrfacHo npasuiy
npeLefeHTHOro NpaBa Yy CTpaxoBaTens HeT npasa
Ha B3blCKaHVe yObITKOB 32 HeBO3MELLeHEe YObITKOB
(“there is no such thing as a cause of action in dam-
ages for late payment of damages”)??, a cornacHo
CT. 67 1 68 3aKOHa O MOPCKOM CTpaxoBaHUu 1906 r.
OTBETCTBEHHOCTb CTPAXOBLUMKA OrpaHNYeHa NMMn-
TOM CTPAXOBOV CyMMbl (MO TaKCMPOBAHHOMY MOSINCY)
WX CTPAXOBOW CTOMMOCTbIO (MO HETAKCMPOBAHHOMY
nonucy). HepobpocoBecTHble CTPaXOBLLMKN aKTVBHO
MOMb3YTCA STVMU HaAYMAHHBIMU OFPaHNYEHUAMMN
rMpaBa CTPaxoBaTesA Ha B3blCKaHVe YObITKOB U, Obl-
BaET, rolaMu He BblIM/lauyrBatoT CTPaXOBOE BO3MeLLe-

2 Ha npakTuKe CyAbl Mo CBOEMY YCMOTPEHWIO MOTYT VCKJTIO-

YnTb 13 MEPUOA], B TEUEHME KOTOPOTrO HAUNCIAKTCA MPO-
LieHTbl, «pa3yMHOe BpemA AJiA NpoBefeHNA pacc/iefoBa-
HUA», KOTOpPOe ABNAETCA OBONIbHO KOPOTKMM (“...interest
runs from the date of accrual of the cause of action, in
this context the date of loss, but in practice a reasonable
time for investigation is often allowed under the court’s
discretion, which tends to be quite short”) (cm.: Arnould’s
Law of Marine Insurance and Average. § 27-03).

22 CM. President of India v Lips Maritime Corp. (The Lips) [1988]
A.C. 395, 425, per Lord Brandon.



HVe COBEepLUEHHO Oe3HAKA3aHHO fake B TEX CyYasiX,
Korga oHM camu MPU3HaLoT, YTo 06A3aHbl MNaTUTL:,

Kpome Toro, B HeflaBHeM peLLeHnn no Jeny cya-
Ha Renos BepxoBHbill cyn BenukobputaHmm nocTa-
HOBWJ1, UTO ANA LEenel onpeaeneHns, ABNSETCA N
CYAHO KOHCTPYKTUBHO Nornbwmm, «[Becb] yobITOK
(the loss) cunTaeTca NPUUYNHEHHDBIM B MOMEHT aBa-
pUIHOro npowcliecTsus. .. Ecnu aBsapuinHoe npouc-
LIeCTBME NPOVNCXOAUT B TEUEHUE NEPUOAa AeNCTBUA
nonwuca u yboIToK yBennunBaeTca nocsie npekpatle-
HUA [enCcTBUA Nonnca, NpeBpaLlasch B KOHCTPYK-
TUBHYIO MOJHYIO rM6esb, TO NO-NPeXXHEMY UMeeT
MECTO KOHCTPYKTUBHAs MosiHaA rmbesib no sTomy
nonucy»**. «/3 Toro ¢akTta, uto [Becb] y6bITOK No-
HeceH B MOMEHT aBapUMNHOro NPoucLLecTBus. ..
cnefyeT, uTo «MoBpPeXAeHNe CyfHa», O KOTOPOM
rosoputcA B . (ii) u. 2 cT. 60 3akoHa 1906 r., — 3TO
B NpuUHUMMNe BCe noBpexaeHua, obycnosneH-
Hble aBapUNHbIM NPOUCLLECTBMEM C MOMEHTa ero
BO3HVKHOBEHNA. ..»** Qpa3a «pacxofbl MO PEMOHTY
nospexgeHuin» B . (ii) u. 2 cT. 60 3akoHa 1906 r. gns
Lenv onpeaeneHns, ABAAETCA NN CYyLHO NOMHOCTbIO
KOHCTPYKTMBHO norubluem, BKNoyaeT B ceba Bce
pa3yMHble pacxofbl Ha ClacaHye 1 COXpaHeHue cya-
Ha C MOMEHTa aBapUINHOIO NPOUCLLIECTBISA, @ TaKXKe
6ynyLme pacxofbl Ha ero peMoHT. «Pacxofbl no pe-
MOHTY» H/ B KOEM CJlyyae He «MOraLatTca» B CUNy
TOrO, YTO YaCTb TaKMX PACXOf0B Morfa ObiTb Npo-
n3BefeHa O MOMEHTA Nofaun HOTKca 06 abaHAoHe
1 NpeabABAeHNA MCKa Mo Nonmcy?,

3.2. Monuc mopckozo cmpaxosaHus Jinolioa
(MpunoxeHue 1 kK 3akoHy 1906 2.)

CornacHo nonoxeHuam cT. 30 3akoHa 1906 r. no-
JINC MOPCKOTO CTPAXOBaHMA MOXKET ObITb COCTaBNEH
B dopme, nprBegeHHoON B MNpunoxeHnn 1 K ykasaH-

3 Cm. BOMUIOLLE HeCrpaBeAINBOe peLleHne aHrNIACKOTo Cy-
Aa no geny Sprung v Royal Insurance (UK) Ltd. [1999] Lloyd’s
Rep. 1. R. 111. CornacHo n3meHeHMAM, BHECEHHbIM B aHMNNIA-
CKUI 3aKOH O cTpaxoBaHmu 2015 1. cT. 28 3aKoHa o npeanpu-
HUMaTENbCKOM feAaTtenbHocTM 2016 T. Tenepb B KaXaoM [0-
roBope CTpaxoBaHWA, NOJYMHEHHOM aHIIMNCKOMY Npasy,
MMeeTCA nofpa3ymMmeBaeMoe yC/IoBMe, YTO CTPaXOBLUVK [0S
KeH onnaumeaTb TPe6OBaHUA CTPAxXOBaTENs B paMKaXx pas-
yMHoro cpoka (within reasonable time). OgHako 310 noa-
pa3ymeBaemoe ycrioBMe NMeeT ANCMO3NTUBHDBIV XapaKTep,
N CTPaXOBLUMK MOXKET UCKNIOUNTb €ro MPUMEHeHEe B CBOEM
LoroBope npucoeanHeHna (cM. 06 3Tom ganee).

2 Sveriges Angfartygs Assurans Forening (The Swedish Club)
and others (Appellants) v Connect Shipping Inc and another
(Respondents) [2019] UKSC 29 (The Renos), § 10

% |bid.§13
% |bid. § 19.
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Homy 3akoHy. C yuyeTom nonokeHui 3akoHa 1906 r.
1 eCIN KOHTEKCT nonunca He TpebyeT NHOro, Tepmu-
Hbl U BbIPaXKeHWNA, N3M10XeHHble B MpunoxeHnn 1
K 3akoHy 1906 r., LOMKHbI TONIKOBATbCA KaK NMeto-
wue chepy NpUMEHeHNA 1 3HaUYeHKe, NpuLaBaemMble
1M B yKa3aHHOM [NpunoxeHun.

CornacHoO KOMMeHTapuAM aBTOpPa aHMNINCKO-
ro 3akoHa 0 MOPCKOM CTPax0oBaHMM, TEKCT Nonmca
B TO popMme, KoTopasa NPUNoXKeHa K 3aKOHY 0 MOp-
CKOM cTpaxoBaHuu 1906 r., OKOHYaTeIbHO CJIOXMICA
B 1779 r., HO 60MnbLUIAA YaCTb €ro NOJIOXKEHWI Fo-
pa3zo ctapuwe. [pUHATO cunTaThb, YTO OyKBbI “S.G."?
03HauatoT cygHo (ship) u rpy3 (goods), ogHako ecTb
TaK)ke MHeHUe, YTO OHM O3HaualoT salutis gratia,
T.e. «41a 6e3onacHoOCTU».

B aHrnuirckmnx cynebHbix pelueHrax nonuc Jinon-
Aa, npueedeHHbIn B [MprnoxeHnn 1 K 3akoHy 1906 .,
XapakTepu3yeTca Kak «bpopma, easa M [oCTynHas
ana noHnmanmsy» (hardly intelligible form), kak «uH-
CTPYMeHT, abcypaHbIi n 6eccBaAsHbIN» (absurd and
incoherent instrument) nnn Kak JOKyMeHT, COCTaB-
NeHHbIN C «Ype3BblYaNHON HeBPEXXHOCTbIO» (policy...
drawn with so much laxity) n conepaLumn «kabanu-
CTUYecKre HauepTaHuax (cabalistic letters).

CoxpaHeHune nonuca Jinonga B Kauectse Npu-
NoXKeHMA K 3aKOHY O MOPCKOM CTPaxoBaHMW YacTo
onpaBAbliBaoCb MHOIONIETHEN MPaKTUKOWM Nprme-
HeHWA NONINCa aHMNNCKMN cygamn. OTmeuanochb,
4TO NpPU PACCMOTPEHUM BOMPOCA O TOM, He CTOUT
NN OTMEHUTb NN U3MEHUTb OCBALLEHHYIO BEKaMU
dopmy nonuca, Henb3A 3abbiBaTb, UTO €ro TEKCT
1 TEPMUHbI TaK YaCTO CTAaHOBMUIINCh MPeaMeTOM Cy-
Le6HbIX CMOPOB M PELLEHWIA, YTO 3HAUEHME, KOTOPOE
aHIMUNCKNe CyAbl NPUAAIOT NOYTK KaXkLOMYy C/OBY
nosnca, ABnAeTcs o6Len3BecTHbiM GpakTom (com-
mon knowledge)®.

OpnHako, HECMOTPA Ha MHOTOJIETHIOK MPaKTUKY
NPYIMEHeHNA NONNCa aHMMUIACKME CyAbM OTKa3biBa-
NN CTPaxoBaTeNsAM B CTPaXOBOM BO3MeELLEHUN, CCbl-
NaAcb MMEHHO Ha TO, YTO MM HEM3BECTHO NPaBOBOE
3HauyeHue ero TepMnHOB. Hanpumep, B fene Athens
Maritime Enterprises Corp v Hellenic Mutual War Risks
Assn (Bermuda) Ltd. [1983] QB 647, 661, korga cygHo
Andreas Lemos cToAno Ha Aakope B TeppuTopuasib-

% The Marine Insurance Act 1906 by Sir M.D. Chalmers and
Douglas Owen. 1907. P. 140.

% Cm.: Arnould’s Law of Marine Insurance and Average.
15% ed. London: Stevens & Sons, 1961.Vol. I. P. 15. Cm. Tak-
xe: The Marine Insurance Act 1906 by Sir M.D. Chalmers
and Douglas Owen. 1907. P. 140-141.

2 Templeman F. Marine Insurance: Its Principles and Practice.
London, 1903.P. 15.
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HbIx Bogax baHrnapelw, Ha ero 60pT 3awna rpynna
BOOPY>KEHHbIX 60eBbIMM HOXamMn 060pBaHLEB.
OHWM 6bINK roTOBbI OrPabUTb, HO, HE BCTPETUB CO-
NPOTMBNEHNA, 3abpany UMYLLECTBO CyAHa U YLUN.
M3BecTHbIM aHrMiAcKniA cyaba J. Staughton oTka-
3an cygoBsnagenbuy B NPU3HAaHWN TOFO, YTO CYAHO
noABePrnocb HanafeHnio MOPCKNX pa3bonHNKOB
(rovers). HecMoTpA Ha TO YTO MONNC K MOMEHTY pac-
CMOTpeHuA fena yxe 6onee 300 net npumeHaAnca
B AHMUK, CyAbA OTMETWSI, YTO 3HAaYeHNe TepMMHa
rovers emy Hen3BecTHO:

«MHe abConTHO HEeACHO, UTO Takoe rovers...
fl nonarato, YTo €AUHCTBEHHbIM AENCTBYIOW M
1 NOMYSIAPHBIM 3HAYEHNEM 3TOrO TEPMUHA ABNAET-
cA MapKa aBToMOOUNSA, Takas e, kak «Dopa» unm
«Bokcxonn»»®,

Bo B3bIcKaHWK YOBITKOB CTpaxoBaTento Oblno oT-
KasaHo.

B HacToALee BpeMA Ha aHIIMNCKOM PbIHKe CTpa-
XOBaHWA BCe Yalle UCMONb3YOTCA TaKne JOKYMEHTb,
Kak MRS (Market Reform Slip), GPD (Global Placing
Document), npodopma MRC (Market Reform Con-
tract) v gp. MoKa HX Yy KOTO He Bbi3blBae€T COMHEHMI
NPUMEHUMOCTb 3TUX JOKYMEHTOB A/1A opopMieHMA
[loroBopa cTpaxoBaHua. OfgHaKo nocsie 03HaKoM-
NeHUA C HEKOTOPLIMU aHTMACKUMM CyaeOHbIMA
peLleHnAMN HeNb3A UCKoYaTb, YTO B OQUH Npe-
KpacHbIN AeHb Kakon-H1Oyab aHIMMIACKUN CcyabA
CKaXKeT, YTO eMy HEeU3BECTHbI TaKue JOKYMEHTbI; OH
He NpefyCcMOTPeHbl 3aKOHOM O MOPCKOM CTPaxo-
BaHUM 1906 r.; cT. 30 3aKOHa roBOPMUT, YTO NONINC
MOXeT OblTb cocTaB/ieH B GOpMe, NPUBEAEHHDIN
B [MpunoxeHnn 1 K 3aKoHy, a HuKkakme MRS, GDP nnn
MRC B NpwunoxeHnn 1 He cogepxKaTca.

4.Pedopma 20151 2016 rT.

HenpepckazyeMocTb NpaBOBOro perynmpoBsa-
HUA, a TakXKe HealeKBaTHOCTb 1 apXanyHOCTb He-
KOTOPbIX HOPM aHrMNCKOro 3akoHa 1906 1. (1 B ro-
pa3go 6onblueli cTeneHn NPakTUKK UX NPUMeHe-
HUA aHMUACKMMN CyJamMK) NPUBENU K TOMY, UTO
K Hauany XXI| B. 4118 MHOMMX CTpaxoBaTenen yxon
C aHIMUNCKOro PblIHKA MOPCKOrO CTPaxoBaHNA CTan
HacCyLLHOM HeOBXOAMMOCTbIO.

30 “I'am by no means clear what are rovers... Its only current
and popular meaning is, | suppose, a species of motor car,
such as a Ford or a Vauxhall” (Athens Maritime Enterprises
Corp v Hellenic Mutual War Risks Assn (Bermuda) Ltd. [1983]
QB, p. 647, 661).
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MexayHapogaHbIi GU3HEC, yHaCTBYIOLMI B MOP-
ckom Toprosne XXI| B., IPOCTO He MOTr MO3BONINTb,
YTOObI €ro OTHOLUEHUSI CO CTPAXOBOW KOMMaHWeNn
perynnpoBanuch MblfibHbIMM TOMaMK C NpeLefeH-
Tamu XVIII B. 1 npn 3ToM Nt060I aHMMUNCKUI Cyabs
MOT pa3peLUnTb CTPaxXoBLUMKY abcontoTHO 6e3HaKa-
3aHHO HapywaTb TpeboBaHUA JOBPOCOBECTHOCTH,
pa3yMHOCTI 1 CNpaBegsIMBoON AeN0OBOW NPaKTUKNY,
UFHOPUPYA MPU 3TOM COBPEMEHHbIE TEXHUYECKUNE
" MHPOPMaLMOHHbIE BO3MOXHOCTU, KOTOPble Ha-
XOLATCA B PACNOPANKEHUN CTPAXOBbIX KOMMaHWA
11 MO3BONAIOT UM MOSIHOCTbIO JOMMHUPOBATb B CTPa-
XOBbIX MPaBOOTHOLLEHUSX.

Bce 6onbliee yncno ctpaxoBaTenei, 0CO6eH-
HO Te, B UbeM YrnpaBneHn HaxXO[UICA COBPEMEH-
HbI GIIOT, HAUMHANN UCKATb CTPAXOBOE MOKPbITHE
Ha JPYrux CTPAaxoBblX PbIHKAX, B 0COOEHHOCTH
Ha HOPBEXCKOM, KOTOpPbIV Npeanaran (1 npeanara-
eT) ropasgo 6ornee coBpemMeHHble HOPMbl MOPCKOFO
CTpaxoBaHUA, rapaHTMpyoLmne B NOAaBAAIOLWEM
6ONbLUMHCTBE C/lyYaeB He TONbKO CrpaBeanBbIN
6anaHc HTepecoB CTpaxoBaTesie U CTPaXOBLUMKOB,
HO TaK»Ke M MX COBMECTHbI BKNaj B NOBbIIEHNe
6e30MacHOCTN MOpENIaBaHuA.

B 2002 r. komunTeT bputaHCcKo accoymnaumm
cTpaxoBoro npasa (6e3 ocoboro sHTy3Masma)
npuvwen K BbIBoAy 0 HeobxoanmocTtn pedopmbl
AHTIMNCKOrO CTPAxoBOro 3akoHopaTenbcTa’.
MNMoprotoeka pedopmbl Obisia MOPYUYEHA YSieHaM
AHrnnnckon n LLotnaHaCcKon Komuccum no pe-
dopme 3aKkoHogaTenbcTBa®’, KoTopble ¢ 2006 T.
NOArOTOBUAN PAL 3aKJIIOUYEHWI N peKOMeHZaUnn,
a TakKXe NPOEeKTbl COOTBETCTBYIOLLNX 3aKOHOAA-
TeNbHbIX aKTOB.

Pedbopma aHFIMNCKOro CTPaxoBOro 3aKOHO-
JaTenbCTBa COCTOANACh MOCPEeACTBOM NMPUHATUA
naprameHTom BennkobpuTtaHum cnegyrowmnx Hop-
MaTMBHbIX MPaBOBbIX aKTOB:

1) 3aKoHa 0 NoTpebuTeNbCKOM CTPaxoBaHUM
(o packpbiTun HbOpMaumn 1 3aBepeHusx) (Con-
sumer Insurance (Disclosure and Representations)
Act) ot 8 mapTa 2012 133

31 Cm.: British Insurance Law Association, Insurance Contract
Law Reform — Recommendations to the Law Commission.
London: BILA, 2002.

32 The Law Commission and the Scottish Law Commission.
PekomeHpauwmu, 3aKNitoUeHUs 1 NOSACHEHNA K 3aKOHOMPO-
eKTaM, MoAroToB/ieHHbIM AHrMNcKon u LLlotnaHackom Ko-
MUCCUAMM MO pedopMe 3aKOHOAATENbCTBA OMYONMKOBaHbI
Ha MHTepHeT-caiTax: https://www.lawcom.gov.uk u https://
www.scotlawcom.gov.uk.

33 B HacTosLel CTaTbe He pacCMaTPUBAETCS.



2) 3akoHa o cTpaxoBaHun (Insurance Act)
oT 12 peBpansa 2015 r.n

3) 3akoHa O NpeanpUHUMATENbCKON aeAaTesNb-
HocTu (Enterprise Act) oT 4 maa 2016 T.

5. 3akoH o cTtpaxoBaHum 2015 r.

Cpasy Halo OTMEeTUTb, YTO B xofe pedopMmbl
CTPaxoBOro 3aKOHOAATeNbCTBA €e aBTOPbl HAOTpe3
OTKa3anncb NepecmaTpmBaTb aHIMUNCKYIO KOHLemn-
Luio OroBOpa MMYLLECTBEHHOIO CTpaxoBaHmA.

B aHrnnckom npaee no-npexHemy npuMeHs-
eTcA apxanyHasa GMKUMA, COrnacHO KOTOPOW CTpa-
XOBLUUK MO AOrOBOPY MOPCKOro (M HEMOPCKOro)
CTpaxoBaHWA NPUHMMaeT Ha ceba 06A3aHHOCTb
He KOMMNeHCUpoBaTb YObITKN, a OrpagnTb (3awum-
TUTb) CTPaxXOBaTeNA U ero MMYLLECTBO OT BPEAOHOC-
HOro BO3[eNCTBUA 3aCTPaxOBaHHbIX ONAaCHOCTEN.
JTa PUKUUA NOJNEXUT NPVMEHEHUIO, HEB3MpPas
Ha HOPMbI JII060ro 3aKOHa M JOrOBOPA, KOTOPbIN
B 9TOM BOMpPOCe npegycmaTpmBaeT MHOe NpaBoBoOe
perynupoBaHue.

CoOTBETCTBEHHO, B aHIMUACKOM MNpaBe Mo-
npexxHemMy NpumeHseTca chopMynMpoBaHHas npe-
LefeHTHbIM MPaBOM HOpPMa O TOM, YTO CTpaxoBaTeslb
He MOXeT B3bICKaTb YObITKM 3@ MPOCPOUKY UK He-
ynnaTty yObITKOB CTPaxOBLUMKOM (T.e. B POCCUNCKON
TEPMUHONOIK, ecnun 6bl OHa Oblfla MPUMEHUMA,
Mbl 6bl CKa3anu: «...3a HEBbINNATY WX NPOCPOUKY
B BblNsiate CTPaxoBOro BO3MeLLeHUA»). ITa HoOpMa
ABNAETCA 0OLWMM NPaBUIIOM, OfHaKO CT. 28, 29 1 30
3akoHa 0 npeanpuHMUMaTENbCKON AeATENIbHOCTY
2016 r. BHECX B 3TO NPaBUIO HEKOTOPbIE HE3Ha-
ynTeNbHble N3MEHEHNSA.

B octanbHOM 3aKkoH o cTpaxoBaHum 2015 r.3° oT1-
MeHWN uenbii pag Hopm 3akoHa 1906 r., BKnovas
BTOpOe npeanoxeHue ct. 17, c1. 18, 19, 20, BTOpOE
npeanoeHve 4. 3 c1.33 u cT. 34.

B uenom, He BoaBasacb B NoApo6HOCTM, N3MeHe-
HWA, BHECeHHble B 3akoH 1906 r. 3akoHOM O CTpa-
x0BaHun 2015 1., MOXKHO CYMMMNPOBaTb CEAYIOLNM
obpazom.

5.1. Hauevicwasa 0o6pocosecmHocmb

CraTtbAa 17 3akoHa 1906 r. no-npexxHemy npeg-
yCMaTpuBaeT, YTO JOrOBOP MOPCKOro CTpaxoBa-

34 Cm.: Law Commission (No. 353) and The Scottish Law
Commission (No. 238) Insurance Contract Law: Business
Disclosure; Warranties; Insurers’ Remedies for Fraudulent
Claims; and Late Payment. 2014. § 28.83.

3 Bctynun B cuny 12 aBrycta 2016 T.

IV. BAPYBE>XXKHOE MPABO

HMA eCTb JOroBOP, OCHOBAHHbIN Ha HanBbICLLIEN
pobpocoecTHocTU. OfgHaKo 4. 1 ¢T. 14 3aKkoHa
O cTpaxoBaHum 2015 r. Tenepb ycTaHaBAUBAaET, YTO
«ntoban npaBoBasa HOPMa, paspeLlaoLas CTopo-
He AOroBopa CTPaxoBaHMA PaCTOPrHyTb AOrOBOP
Ha TOM OCHOBaHWWK, YTO HamBbICWaA JO6POCO-
BECTHOCTb He Oblna cobnofeHa Jpyrori CTOPOHOW,
OTMeHsAeTCA»%,

MyHKT (a) u. 3 cT. 14 3aKoHa O CTpaxoBaHUM
2015 r. B 3TOM CBA3M NPAMO yKa3blBaeT, YTO B CT. 17
3akoHa 1906 r. yTpaTuam cuny 1 He NPUMEHAIOT-
CA CNI0Ba «UN eC/IX HaumBbICLLaA AOOPOCOBECTHOCTb
He cobnoaeHa Kakon-nmbo 13 cTopoH, AOroBop
MOET OblTb PaCTOPrHYT APYro CTOPOHOWY.

5.2. Hoeasa o6a3aHHocmb cmpaxoeamens
«4YeCmHo npedcmasumso pucK»

Yactb 2 ¢T. 21 3aKkoHa o cTpaxoBaHum 2015 r. co-
AepXuT cnegyiolme yKkasaHus:

«(2) B 3akoHe o0 mopckom cTpaxoBaHum 1906 roga
cTatbA 18 (packpbiTie MHPOPMALMM CTPAXOBATENIEM),
19 (pacKpbiThE MHPOPMALIMM areHTOM, 3aK/OUaIOLLUM
LOroBop cTpaxoBaHue) 1 20 (3aABNeHUA B Xof4e nepe-
rOBOPOB O 3aK/IYEHUN JOrOBOPA) YTPATUNN CUY»>’.

Kpome Toro, u. 3 cT. 21 3aKOHa O CTpaxoBaHUM
TaKXXe OTMeHMIa «1tobyio MPaBOBYO HOPMY, MEto-
LLyt0 TaKoW »ke npaBoBon 3ddeKkT», uto n cT. 18, 19
1 20 3akoHa 1906 .

BmecTo paHee fencTBOBaBLUNX NOMOXKEHUN
cT. 18, 19 n 20 3aKkoHa 1906 r. pa3a. Il (cT. 2-8) 3ako-
Ha o cTpaxoBaHum 2015 r. BBen 06A3aHHOCTb CTpa-
XOBaTenA «4eCTHO NpeacTaBuUTb puck» (duty of fair
presentation).

B cBA3M C 3TMM cnegyeT OTMETUTb, UTO B3aMeH
OTMEHEHHbIX NonoxeHun cT. 18, 19 n 20 3akoHa
1906 r. cT. 2-8 3aKkoHa o cTpaxoBaHuu 2015 r. ycTa-
HaBNMBAIOT CriedytoLune npasuna:

«PA3AEN 2 OBA3AHHOCTb YECTHO MNMPEA-
CTABUTb PUCK

CratbA 2. [lpumeHeHMne N TONKOBaHNe
(1) HactoAawmn Pazgen npumeHAETCA TONbKO
K IOroBOpaM HenoTpebunTeIbCKOro CTpaxoBaHus.

3 Cm. panee nepesop 3akoHa 1906 r., BblAe€NEHHbIN CepbIM
LIBETOM TeKCT CT. 17.

37 Cm. panee nepesog 3akoHa 1906 r., BblaeneHHbI CePbIM
UBeToM TeKCT CT. 18, 19 1 20.
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(2) HacToawwmin Pazgen npumeHsieTca B OTHOLLE-
HUW N3MEHEHWI B JOFOBOPbLI HENOTPEOUTENBCKOIO
CTPaxoBaHWA TaK e, Kak OH NPUMEHAETCA K CaMUMm
[OroBOpaM, OfHAKO:

(a) yKazaHuA Ha pUCK CiegyeT cunTaTb YKazaHU-
AMU Ha M3MEHEHUA PUCKA, UMEeIoLLME 3HaUYeHNe oA
npepiaraemMoro n3meHeHuaA [gorosopal, a

(b) ykazaHua Ha joroBop cTpaxoBaHuA ciegyet
CUNTATb YKa3aHNAMM Ha U3MEHEHUA.

Cratbs 3. 06A3aHHOCTb Y€CTHO NpeAcTaBUTb
puck

(1) Lo 3akntoueHna JoroBopa CTpaxoBaHUA CTpa-
xoBaTesnib 06A3aH cenaTtb YeCTHOe NpeacTaBneHme
pUCKa CTPaxXOBLUKKY.

(2) ObaA3aHHOCTb, BO3M1I0KEeHHaA YacTblo (1) Ha-
3bIBAETCA B HAcTOALWEM 3aKOHe «0653aHHOCTbIO
YeCTHO NpefCcTaBUTb PUCKY.

(3) YecTHbIM AiBNAETCA Takoe npepncTaBrieHne
pucka:

(a) koTopoe coBepLlaeT packpbiTne [MHbOpPMa-
uunm] cornacHo TpeboBaHnAM Yactu (4);

(b) kOoTOpOE coBeplUaeT yKaszaHHOe packpbiTue
Takum 0bpa3om, KOTopbIl ABNANCA 6bl pasyMHO
ACHBIM 11 AOCTYMHbIM AJ1A OCMOTPUTESIbHOMO CTpa-
XOBLUMKA, 1

(C) B KOTOPOM Kaxgoe CyllecTBeHHOe 3asBne-
HUe O KakoM-nnbo dakTe ABNAETCA NPaBUSIbHbIM
Mo CyLLEeCTBY, a KaXKaoe CyLLeCTBEHHOE 3asaBiIeHne
Mo BOMPOCY OXMAAHWA NN NPEANONOXKeHNA che-
naHo fo6pocoBecTHO.

(4) TpebyembiMm packpbiTuem [MHGopmaymul,
3a UCKJTIOUYEHMEM CJTyYaeB, yKa3aHHbIX B YacTu (5),
ABnAeTCA:

(a) packpbiTre Kaxaoro cyLecTBeHHOro 06¢To-
ATENbCTBA, KOTOPOE M3BECTHO WY LOMKHO ObiTb
WN3BECTHO CTPaXoBaTeio, Un

(b) Npn HecoBepLleHNN TaKOBOTO pacKkpbIThe,
KOTOpOe JaeT CTPaxXOoBLYMKY AOCTaTOUHY UHPOpP-
Mauuo ons Toro, YTobbl NpesycMoTpUTENbHbIN
CTPaxoBLLMK Oblfl MOCTABMIEH B U3BECTHOCTb O TOM,
4TO emy HeobOXoAVMMO HaBeCTU JanbHelLme crnpas-
KW ONA BbIACHEHWA TaKNX CYLLECTBEHHbIX 06CTOA-
TeNbCTB.

(5) Mpw oTcyTCcTBMM 3anpoca YacTb (4) He Tpe-
6yeT, uToObI CTPaxoBaTeslb packpbiBan Kakoe-nnbo
06CTOATENbCTBO, eC/N

(a) OHO YMeHbLUaeT pUCK;

(b) oHO N3BECTHO CTPaAXOBLUYMKY;

(€) OHO BOMKHO ObITb N3BECTHO CTPAXOBLUMKY;

(d) npestomupyeTcs, 4TO OHO N3BECTHO CTPAXOB-
LWUKY, 1N
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(e) OHO OTHOCUTCA K YEMY-TO, B OTHOLLEHWM YETO
CTPaxoBLLMK OTKa3anca oT npaBa Ha NonyyeHmne vH-
dopmauyum.

(6) Cratbu 4 n 6 ycTaHaBnMBalT NpaBuna
0 TOM, UTO U3BECTHO CTPAXOBATENIO U CTPAXOBLUN-
Ky, @ CTaTbA 7 BKJlOYaeT B ce6A JONONHUTeNbHOe
npaswuno.

Cratba 4. OcBefOMIEHHOCTb CTpaxoBaTens

(1) HacTtoAwasna cTatba ycTaHaBAMBAET TO, UTO
CTpaxoBaTeSib 3HAET UM OOJIXKEH 3HaTb AnA Lenemn
ctatbu 3(4)(a).

(2) CrpaxoBatenb, KOTopbll ABnseTca Gusnye-
CKMM JINLIOM, 3HAET TOJIbKO:

(a) TO, UTO N3BECTHO 3TOMY PU3NYECKOMY LY,

(b) TO, UTO N3BECTHO OJHOMY USIN HECKOJTbKMM
dr3nyecknm nnuam, KoTopble OTBEYalOT 3a CTpa-
XOBaHue CTpaxoBaTens.

(3) CtpaxoBaTerib, He ABAALWMIACA PU3NUYECKM
NINLOM, 3HAET TOJbKO TO, UTO U3BECTHO OZHOMY UK
HeCKONbKUM GU3MUYECKM NTNLLIaM, KOTOpble

(a) ABNAIOTCA YaCTbIO CTapLUero 3BeHa yrnpasse-
HWUSI CTpaxoBaTens un

(b) oTBeualoT 3a cTpaxoBaHWe CTpaxoBaTens.

(4) CrpaxoBatenb B cuny Yactu (2)(b) nnu (3)(b)
He CYMTaeTCA 3HaLWUM KOHPUAEHUNANbHYIO
NHbOopMauuio, N3BECTHYI0 drn3nyeckomy nuuy,
ecnu:

(a) Takoe ¢m3MUEeCcKoe NNLO ABNAETCA areHTOM
1Ny paboTHNKOM areHTa CTpaxoBaTena 1

(b) nHbopmauus 6bina NonyyeHa areHTOM CTpa-
xoBaTtens (Unmn paboTHUKOM 3TOrO areHTa) yepes
[leNOBble OTHOLLEHMA C TMLOM, KOTOPOE He CBA3aHO
[LOrOBOPOM CTPaXoBaHUA.

(5) Ana uenen yactn (4) nMuamu, CBA3aHHbIMK
[OrOBOPOM CTPaxoBaHUs, ABNAOTCA:

(a) cTpaxoBatenib 1 Ntobble Apyrue nuua, KOTOPbIM
npeaoCTaB/ieHO NOKPbITVIE OFOBOPOM, a TakXKe

(b) ecnn foroBop nepecTpaxyeT pUCKK, NOKPbI-
Tble ApYrum LOrOBOPOM, LA, KOTopble (B cuny
3TOWM YacCTW HACTOALLEN CTaTbW) CBA3aHbI C 3TUM
LPYriM OrOBOPOM.

(6) HezaBucmMoO OT TOro, ABNAETCH, U HET, OH
dr3nYecKnm NMLOM, CTpaxoBaTesb JOJKEH 3HATb
TO, YTO JOMKHO ObINI0 Obl BBIACHUTLCA NOCPEACTBOM
pa3symHoro novicka nHdopmauuu, JOCTYnHON ana
CcTpaxoBatess (He3aBMCMMO OT TOro, BeAeTCs NN Ta-
KOW NONCK NocpeaCcTBOM HaBeAeHUA CrPaBoK UK
KaKMMU-NIMOO NHBbIMWU MeTofdamu).

(7) B yacTtu (6) TepMuH «mHPopmaLusa» noa-
pa3ymeBaeT MHPOPMaLMIO, UMEIOLLYIOCA B Opra-



HU3auMn CTpaxoBaTensa unm y noboro NHoOro nuua,
KOTOPOMY MOKpPbITME NpefoCTaB/ieHO JOrOBOPOM
CTpaxoBaHuA.

(8) OnAa uenen HacToALLEN CTAaTbW:

(@) TepPMUH «PabOTHNK» B OTHOLUEHWM areHTa
CTpaxoBaTtena npeanonaraet noboe dpmnsnyeckoe
nnuo, paboTatoLlee Ha areHTa, B Kakom Obl KauecTse
HW AeNCTBOBAsO Takoe Gpr3nUYecKoe NnLo;

(b) dun3nueckoe nnUO ABNAETCA OTBETCTBEH-
HbIM 3a CTpPaxoBaHMe CTpaxoBaTesa, ecsin 3TO
bmr3mnyeckoe NMLO yyacTByeT OT MIMEHU CTPaxoBa-
TensA B Npouecce nosiyyeHus cTpaxoBaHuA cTpa-
XoBaTensa (He3aBUCUMO OT TOTO, yYacTBYeT B 3TOM
Takoe GpM3nYecKkoe NnLo B KayecTBe paboTHMKA
WNKN areHTa cTpaxoBaTend, B KayecTBe paboTHU-
Ka areHTa CTpaxoBaTesisa Uin B KaKOM-nbo MHOM
KauecTse), 1

(C) TepMUH «CTapLUee 3BEHO yrNpaBieHNA» O3Ha-
yaeT Tex PU3MYECKNX 1L, KOTOPbIE NFPAIOT BaXKHble
pPOnn B NPUHATAN PELLEHUNI O TOM, KaK aesTenb-
HOCTb CTpaxoBaTesiA JOJIKHA YNPaBAsTbCs U ObITb
OpraHn3oBaHa.

Cratba 5. OcBeOMNIEHHOCTb CTPaXoBLMKa

(1) Ana uenen ctatbu 3(5)(b) cTpaxoBLWMK 3Ha-
eT YTo-Nnbo, TONIbKO eC/IN 3TO M3BECTHO OAHOMY
VNN HECKONbKMM GU3MUYECKUM INLAM, KOTOpble
YUYacCTBYIOT OT IMEHU CTPAXOBLUYMKA B PELLEHUN BO-
npoca o TOM, NPUHMMAETCA NI PUCK Ha CTPaxoBa-
HWe, N eCNK A, TO Ha KaKuX YCNOBMKAX (He3aBUCUMO
OT TOTO, YUYacTBYeT B 3TOM Takoe dur3nyeckoe nmuo
B KauecTBe pPaboTHMKA WM areHTa CTPaxoBLUMKa,
B KauecTBe paboTHMKA areHTa CTpaxoBLMKa Unm
B KaKOM-NIM60 NHOM KauecTBe).

(2) Ana uenen ctatbu 3(5)(c) cTpaxoBLWUK JON-
»KE€H 3HaTb YTO-TO, TONIbKO EC/IN:

(@) paGOTHUK WK areHT CTpaxoBLMKa 3HaEeT
3TO N JOSMXKeEH Obl1 Pa3yMHO NepefaTtb COOTBET-
cTBYOLWY0 NHPOPMaLUI0 Kakomy-nnbo us eusn-
YeCKMX NNL, YKa3zaHHbIX B YacTu (1) HacToAwen
CTaTby, Unn

(b) cooTBeTCTBYIOWAA MHOPMALMA HAXOAUTCA
y CTPaxoBLYMKa U OHa HEMoCpefCTBEHHO [nerko-]
LOCTYMHA A1 KaKoro-nn6o 13 prsmyeckux nuu,
yKa3aHHbIX B YacTu (1) HacTosALlen cTaTbMu.

(3) Ona uenen ctatbm 3(5)(d) cTpaxoBLWUK Npe-
3I0MUPYEeTCA 3HAOLWUM:

(a) BONpOCHI, KOTOpblE ABAATCA 0OLIen3BecT-
HbIMK, @ TaKXKe

(b) BOMPOCHI, 0 KOTOPbIX CTPAXOBLUMK, Npeasiara-
IOLLMIA CTPAxXOoBaHMe AaHHOTO BMAa AN1A CTpaxoBaTe-
new B faHHOM chepe aeaTesibHOCTM, MOT Obl UMETb

IV. BAPYBE>XXKHOE MPABO

3HaHWA NP 06bIYHOM XOe AEATENBHOCTU B PaMKaXx
Pa3yMHbIX OXKMAAHWIA.

Ctratba 6. OcBefOMJIEHHOCTb: 06LWMe nono-
KeHus

(1) AnAa uenen ctaten 3-5 ykasaHuA Ha 3HaHKe
dr3nYecKoro nrua BKAKYAIT He TONbKO GaKTu-
YeCKyl OCBEeAOMJIEHHOCTb, HO TaKXe N 06CTosA-
TENbCTBA, O KOTOPbIX Takoe dur3nyeckoe Nnuo no-
[03peBANIO U KOTopble 6bIN 6bl U3BECTHBI TaKO-
My dur3myeckomy nuuy, ecnv bl OHO HaMepPeHHO
He YKJTOHMNOCh OT X MOATBEPXKAEHMWA UK NOJY-
yeHua [MHdopmMaL K] O HUX.

(2) Huuto B HacTtoawem Pasgene He BnuAer
Ha gelncTBue Noboro npasuia 3akoHa, B COOTBET-
CTBUW C KOTOPbIM OCBEAOMJIEHHOCTb 06 0OMaHe,
coBepuleHHOM ¢pusmyecknm nuuom («P»), Ha cTo-
pOHe CTpaxoBaTenA UM Ha CTOPOHE CTPAXOBLUMKA
He JOMKHa BMEHATbLCA (COOTBETCTBEHHO) CTPaXoBa-
TeJI0 NN CTPAXOBLLMKY, eCN:

(a) B Tex cnyvasx, kKorga obmaH CcoBeplLUeH
CO CTOpPOHbI cTpaxoBaTtensa, «O» apnaetca Nobbim
13 GU3NYECKUX NNL, yKa3aHHbIX B cTaTbe 4(2)(b)
vnnun (3), unn

(b) B Tex cnyvasix, korga obmMaH coBeplueH
CO CTOPOHbBI CTpaxoBLMKa, «O» ABnAeTcA Nobbim
13 pU3MUeCKMX NNL, YKa3aHHbIX B cTaTbe 5(1).

Cratba 7. flononHuTenbHOEe NpaBuio

(1) HactoAwwmin 3akoH He TpebyeT, uTobbl yecT-
HOe npejcTaBfieHNEe PUCKA COAEPANOCh TONbKO
B OZHOM JOKYMEHTE U1 YCTHOM 3asBJIEHUN.

(2) TepMUH «OBCTOATENBCTBO» MNOAPA3YMEBAET
noboe coobleHre, cienaHHoe CTPaxXoBLUMKY, U
MHGOPMaLIMIO, MONYUYEHHYIO CTPAXOBLUVKOM.

(3) O6CTOATENBCTBO WY 3asABNIEHNE ABNAETCA
CyLLeCTBEHHbIM, eC/i Obl OHO MOBANASO Ha CY»KAe-
HVie OCMOTPUTENIbHOTO CTPaxXOBLLUMKa NPU peLleHnn
BOMPOCa O TOM, MPUHMMAET SN OH PUCK [Ha cTpaxo-
BaHMe] 1, e A3, TO Ha KaKnX yCJTIOBUSX.

(4) Mpumepamun TOro, YTO MOXKeT ObITb CyLle-
CTBEHHbIM, ABNAKTCA:

(@) ocobble unn HeobbluHble GpaKTbl, UMetoLne
OTHOLLEHNE K PUCKY;

(b) nto6oe KOHKPETHOE ONaceHne, KOTOPOE NpW-
BEJIO CTpaxoBaTesia K TOMy, UTOObl CKaTb CTPaxoBoe
MOKpPbITVE ONA PUCK3;

(c) BCe TO, UTO NMKMLA, UMELLME OTHOLLUEHne
K JAHHOMY BUAY CTPax0BaHWA 1 faHHoW chepe ae-
ATENbHOCTY, KaK MNpaBuiio, cunTany 6bl BONPOCOM,
KOTOPbI JOMKeH ObITb OTPaXKeH B YeCTHOM npes-
CTaBIEHUN PUCKa JAHHOW KaTeropuu.
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(5) CywecTBeHHOe 3aaBNeHne ABNAETCA Npa-
BUJIbHbIM MO CyLWecTBy, ecnu 6bl NpegycMoTpu-
TeNbHbIV CTPAXOBLYUK HE NOCUMTAN CYLLeCTBEHHbIM
pasnuuune Mmexagy TeMm, Uto 3aABJIEHO, U TEM, UTO Aei-
CTBUTENIbHO NPaBWJ/IbHO.

(6) 3aaBneHne MoXeT 6biTb OTO3BAHO WU UC-
npasneHo Ao [MOMeHTa] 3aK/uYeHnsa Jorosopa.

Cratba 8. CpeacTBa NpaBoBOI 3aLMThI

(1) CrpaxoBLUMK UMeeT CpeacTBO NPABOBOM 3a-
LWMTbI NPOTUB CTPaxoBaTena Npu HapyLLeHnun obsa-
3aHHOCTW YECTHO NPEeLCTaBUTb PUCK TOSIbKO B TOM
crlyyae, eciv CTPaxoBLUUK JOKaXKeT, uTo, ecniv 6bl
He 3TO HapyLLeHe, CTPaXOBLLYMK:

(a) He 3akntounn 6bl 4OrOBOP CTPAXOBAHUA BO-
obue nnn

(b) caenan 6bl 3TO Ha UHBIX YCNOBMSAX.

(2) CpepcTBa NpaBoBOM 3aLWUTbl YKa3aHbl B [pu-
noxeHun 1 [He npuogutca. — B.K.1.

(3) HapyweHune, npy KOTOPOM Yy CTPaxXOBLLMKa
MMeeTCA CPeACcTBO NPaBOBOW 3aLUMTbl MPOTMB CTPa-
XOBaTesf, UMeHyeTCA B HacToALEeM 3akoHe «KBanu-
brumpyoWnM HapyLLeHEMY.

(4) KanuduumpyoLiee HapyLleHe MOXET bbITb
COBepLUEHO:

(@) ymblLneHO 1y No rpy6bo HEOCTOPOXKHOCTH,
nnu

(b) He ABNATBLCA HUN YMbILLIEHHbBIM, H/ COBEpLLEH-
HbIM MO rPpy6OI HEOCTOPOXKHOCTU.

(5) KBanuduumpyiowiee HapyLeHne ABnAeTCA
YMbILUSIEHHBIM WS COBEPLUEHHBIM MO Fpy6oit He-
OCTOPOXKHOCTHU, €C/IN CTPaxoBaTeib:

(a) 3Han, YTO OH HapyLlaeT 06A3aHHOCTb YECTHO
npeacTaBUTb PUCK, NN

(b) oTHOCKNCA 6e3pa3nnyHO K TOMY, HapyLuaeT
WS HET OH 3Ty 06A3aHHOCTb.

(6) CTpaxoBLYMK JOMKeH AOKa3aTb, YTO KBannu-
uMpytoLlee HapyLleHne 6blio COBEPLLEHO YMblLLie-
HO UM MO FPY6OIN HEOCTOPOKHOCTU.

5.3. Cmpaxoeveie 2apaHmuu

MyHKTbI (@) 1 (b) u. 7 cT. 10 3aKOHa O CTpaxoBaHMK
2015 r. ycTaHaBnMBaloT, YTO B 3aKOHE O MOPCKOM
cTpaxoBaHun 1906 r. MOMHOCTbIO YTpaTUAN CUNY
BTOpOe npegnoxeHue 4. 3 cT. 33 (CyWwHOCTb rapaH-
TWN), @ TaKXKe BCA CT. 34 (Korga HapyLUeHre rapaHTum
[onycTMmo)3e,

3 Cm. panee nepesog 3akoHa 1906 ., BblgeNeHHbI cepbiM
LIBETOM TEKCT CT. 33.
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Kpowme Toro, cT. 10 3akoHa o cTpaxoBaHum 2015 .
TaK)Ke CofepXXuT cnegytoLime npasuna:

«CraTba 10 HapyweHue rapanTun

(1) Jilobas npaBoBasa HopMa (MPAMO BblpParkeH-
HaAa UK nofapasymeBaeMasn), yCTaHaBMBaloLWas,
YTO HapyLLUeHMe rapaHTMK Mo JOFroBOPY CTPaxoBa-
HUA BReYeT 0CBOOOXAEHNE CTPAXOBLLMKA OT OT-
BETCTBEHHOCTM MO [OrOBOPY, HACTOALWMM OTMe-
HAeTCA.

(2) CTpaxoBLKUK He HeCEeT OTBETCTBEHHOCTH
Nno JOroBOPY CTPaxOBaHMUA B OTHOLIEHWIN KaKOro-
nn6o ybbITKa, KOTOPbIN BO3HUK M MOXET ObITb
OTHECEH Ha Kakoe-nnbo cobbiTue, nponclegulee
nocsie Toro, Kak rapaHTuA (NpAMO BblpaXkeHHas
nnun nogpasymeBaemasn) no forosopy 6bina Ha-
pYyLUEHA, HO 10 TOTO, KaK TaKoe HapyLleHue 6bino
yCTpaHeHo.

(3) OgHako, yacTb (2) HacToALLEeN CTaTby He NpW-
MeHSsIeTCA, eCn:

(@) n3-3a N3MeHeHNA 06CTOATENBCTB rapaHTUS
npekpaLLaeT O6bITb NPUMEHNMON K 06CTOATENbCTBAM
[LOroBopa,

(b) BEINONHEHME rapaHTUM CTaNo NPOTUBOMNPAB-
HbIM B CMJTy KaKOro-1b0 NocC/ieayoLero 3akoHa,
nnu

(€) cTpaxoBLUMK OTKa3bIBAETCA OT MpaBa CCbinaTb-
CA Ha HapyLIeHWe rapaHTuun.

(4) YacTb (2) HacTosILEN CTaTbW He 3aTparnBaeT
OTBETCTBEHHOCTb CTPAXOBLUMKA B OTHOLLEHWNN YObIT-
KOB, KOTOpPbI€ BO3HUKWN U MOTYT ObITb OTHECEHbI
Ha Kakoe-nnbo cobbiTre, Mpounclleluee:

(a) po HapyLweHWA rapaHTUN Unu,

(b) ecnu HapyweHne MOXeT 6bITb YCTPAHEHO,
rocne Toro, Kak OHO 6blf1I0 yCTpaHEeHoO.

(5) AnAa uenen HacToAWEN CTaTbW HapyLleHne
rapaHTMM JOMKHO CUNTATbCA YCTPAHEHHDbIM:

(a) B cnyyae, nognagatowiem nog fgencreme yva-
CT1 (6) HaCTOALLEN CTaTby, €C/IN PUCK, K KOTOPOMY
OTHOCWTCA rapaHTuA, No3gHee CTaHOBUTCA MO CY-
LWEeCTBY TaKUM K& PUCKOM, KOTOPbIA U3HAYabHO
NUMeNcA B BUAY CTOPOHaMU;

(b) B ntobom gpyrom cnyyae — ecnm cTpaxoBaTenb
npeKpaLlaeT HapyLLeHKe rapaHTUn.

(6) Cntyauma nognagaeT noj AeCTBME AAHHOM
YacTW HaCTOALLEN CTaTbW, eCIN:

(a) cooTBeTCTBYIOWAA rapaHTUA TpebyeT, uTobbI
K KakoMy-nnbo onpegenvimomy BpeMeHU YTO-TO
6bl10 caenaHo (MM He CAenaHo), un Kakoe-nnbo
ycnoswue 6bino BbIMOMHEHO, UM Kakoe-nnbo nono-
XKeHue Bellen cylwecTBOBano Obl (U HeT),

(b) 310 TPEebOBaHME He COGMIOAEHOY.



5.4. O20e80pkKu o «pyHOameHme 0oz2080pa»
(basis of contract clauses) u npedeapumenbHbie
ycnoesus (conditions precedent to insurer’s liability)

Cratbm 9 n 11 3akoHa o cTpaxoBaHum 2015 .,
HaKOHeL-TO, 3anpelLLatoT HeJoOPOCOBECTHYIO NpaK-
TUKY CTPaxXOBLUNKOB, 06bABAAIOLLMX NtoOble UK OT-
[enbHble 3asiBNIeHNs], CAeNaHHble CTpaxoBaTesieM
B XOAE 3aK/IOUYEHNS U N3MEHEHNS [OroBOPa,
TaK Ha3blBaeMbIiM dyHAaMeHTOM forosopa (basis
of contract).

Mpo6nembl, KOTOPbIE MOTYT BO3HMKHYTb 13 Tako-
ro pofa OroBOpPOK, Kak NPaBuUsio, OTHOCATCS K abco-
JIIOTHO BTOPOCTENEHHbIM BOMPOCaM, KOTOPble MOTyT
He MeTb HMKAKOro OTHOLLEHNWA K PUCKY.

MpenctaByM, HanpUMep, YTO B XOAE NepPeroBo-
OB O 3aKJIIOUYEHMM JOrOBOPA CTPAXOBaHMA KacKo-
CTPAXOBLUMK CKIOHAET CyioBNaAesbLaA K 3aABNEHMIO
O TOM, YTO Ha AaTy JOroBOpa Yy CyfiHa OTCYTCTBYIOT Ka-
Kre 6bl TO HU BbISI0 HEOTPEMOHTUPOBAHHBIE MOBPEXK-
LEeHUs 1 0OBABNAET Takoe 3asBIeHVe CTPaxoBaTens
«pyHOameHTOM forosopar. [No3gHee BbiACHAETCA,
YTO [0 3aK/TIOYEHUNA OrOBOPA CTPAX0OBaHWA Ha Cya-
He Mo BMHe KOKa Obifl crnopueH 1 He paboTan oavH
13 HarpeBaTesIbHbIX /1IEMEHTOB KaMOY3HOTO YCTPOi-
CTBQ, O YeM KMMNaAXK COOOLLIAN CyNnepUHTEHAQHTY, a Cy-
nepuvHTEHZAHT — MeHeKepy cynoBnagensua. Mocne
3aKJIIOYEHUS 4OrOBOPaA CyNepUHTEHAAHT B YIOOHOM
nopTy obecneynsn 3aMeHy HEUCMPABHONO 3/IEMEHTAa,
a yepes MecAL, Nocsie 3aMeHbl CyHO NoyYaeT MHO-
rOMWUIMOHHbIE MOBPEXAEHNA B pe3ynbTaTe CTos-
KHOBEHWA C APYrM CYAHOM, KOTOPOE MOJIHOCTBHO
BVMIHOBHO B CTOJIKHOBEHWN.

CypoBnagenel, KOTOpbI He 06paTun BHMMa-
HMA Ha TO, YTO ero 3aABfieHne 6blno 06bABIEHO
CTPaxXoBLMKOM «bYyHOAMEHTOM JOroBOpa» U He
npuaan 3HayeHUs NOBPEXKAEHHOMY HarpeBaTesib-
HOMY 311eMeHTY Ha Kamby3e, Npu NpeabABieHUN
TpeboBaHMA O BbiMaaTe CTPAXOBOro BO3MELLEHMA
3a YObITK/ OT CTONTIKHOBEHWA CyOB MOJyYaeT OTKa3
CO CCbUTIKOW Ha TO, YTO CTPaXOBLLYMK BOOOLLE He He-
CeT Kakoro-nmbo pucka no AoroBopy ¢ MOMEHTA
€ro 3aKJ/IloueHna, Tak Kak panopT clopBeliepa noa-
TBEPXKOAET HEMCMNPABHOCTb HarpeBaTe/IbHOro dne-
MEHTa Ha KaMby3e, a CyaoBJagenew npu 3aksue-
HUW JOrOBOpPA CTPAaxoBaHWA caenan 3aasneHune (06
OTCYTCTBUW HEOTPEMOHTUPOBAHHbIX MOBPEXAEHNIA
Ha 1aTy JOroBopa), KOTOpoe 6b1110 06bABNEHO CTPa-
XOBLLMKOM «yHAAMEHTOM foroBopax. Camo coboii
pa3ymeeTcs, aHIUACKUIA Cyf B TAKOM Clyyae, vyepes
HEeCKOJbKO NneT cyfebHom TAKObI, OTKaXeT B BO3-
MeLLEeHUN YObITKOB CTpaxoBaTens.

IV. BAPYBE>XXKHOE MPABO

AHanornyHbiM 06pPa3omM MOXET CIIOXKUTbCH
cynbba TpeboBaHMA cTpaxoBaTena O BO3MELLEHNN
yObITKOB OT CTONKHOBEHMSA, eCn NPaBUSIbHOCTb
€ro 3asBeHNA B XO4e NeperoBopoB O 3aK/0YeHN
[OroBopa cTpaxoBaHua byaeT o6bABeHa «ycno-
BMEM OTBETCTBEHHOCTW CTpaxoBLwuKa» (condition
precedent to insurer’s liability).

[na Taknx n nogobHbIx ciyyaes cT. 9 u 11 3a-
KOHa o cTpaxoBaHuun 2015 r. cogepaT NONOXeHNUs,
KoTopble 3anpeLlatoT npeobpasoBaHe 3asaBeHNN
CTpaxoBaTens, CAeNaHHbIX B CBA3M C 3aKNIl0UYEHMEM
NN U3MEHeHNeM JOroBopa CTpaxoBaHusA, B CTpa-
XOBble rapaHTuu:

«CratbA 9. FapaHTVIN N 3aABNeHNA

(1) HacTosiwas ctaTbsl NPUMEHAETCA K 3aABNEHN-
AM, CieNlaHHbIM CTPaxoBaTesieM B CBA3M C:

(a) npeanoeHHbIM 4OFOBOPOM HenoTpebuTenb-
CKOro CTPaxoBaHUA UIn

(b) NpeanoeHHbIM N3MEeHEeHEM OTOBOPaA He-
NoTPebUTENbCKOrO CTPAXOBaHWA.

(2) Takoe 3asABneHne He MoXeT ObITb NPeob-
ppa3oBaHO B rapaHTUiO NPy NMOMOLLN KaKoro-nmbo
MONOXKEHVA [OTOBOPA HEMOTPeOMTEeNIbCKOro CTpa-
XOBaHWA (UNN YCIIOBUA Er0 M3MEHEHUSA) UM KaKoro-
nn6o Apyroro KOHTpPakTa (U He3aBUCUMO OT TOro,
06bABNeHo oHO dopmMmupyLW MM GYHOAMEHT JOro-
BOPa W/ NMEIOLLMM KaKOoe-IMO0 NHOE 3HAYEHUE)»,

«CraTtba 11. YcnoBusa, He MMmeloLie 3Ha4eHNA
AnA ¢paKTNYeCcKn NoOHeCeHHbIX YObITKOB

(1) HacToAwasna cTaTbs NPUMEHAETCA K YCNTOBUIO
(MpAMO BbIpa)keHHOMY UM NOAPa3yMeBaeMoOMY)
[LOroBopa CTpaxoBaHMWA, OTIMYHOMY OT YCII0BUS,
KoTopoe onpefenseT puUcK B LiesioM, eciin Obl ero
cobntofieHne BeNIO K YMEHbLUEHWIO PUCKA BO3HUK-
HOBEHUA OLHOTO U HECKOJbKMX U3 HUXKernepe-
yYncneHHbIX [yobITKOB:

(a) ybbITKa Kakoro-nnbo onpepneneHHoOro BMAa,

(b) ybbITKa B KAKOM-NIMO0 ONpefeneHHOM MecTe,

() ybbITKa B KaKOM-NM6H0o onpefeneHHbI MOMEHT
BpPEeMeHWN.

(2) Ecnn y6bITOK BO3HMKAET 1 YKa3aHHOe yCho-
BVe He COOMIAEHO, CTPAXOBLUMK HE MOXET CCbl-
naTbCA Ha Takoe HecobnoaeHne AnAa Toro, YTobbl
NCKNIOYUTb, OFPaHNYNTb U 0CBOOOANTLCA OT
CBOel OTBETCTBEHHOCTU MO [OroBOPY 3a YObITOK,
ecnn cTpaxoBaTtesib cobnogaeT TpeboBaHus ya-
¢t (3) HacToALLEeN CTaTbu.

(3) CrpaxoBaTtenb cobntogaeT TpeboBaHNA AaH-
HOW YacCTWU HACTOALLEN CTaTbW, €CNN OH AoKas3al,
YTO HecobnoaeHMe yKa3aHHOrO YC/I0BMA HE MOTTIO
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YBENIMUNTb PUCK YObITKA, KOTOPbIV GaKTUYECKUN BO3-
HUK B TeX 006CTOATENbCTBAX, B KOTOPbIX OH BO3HUK.

(4) HacToAwyto CTaTbio MOXHO NPUMEHATL B AO-
rnosiHeHune K ctatbe 10».

3aKoH o cTpaxoBaHuy 2015 I. TakKe COAepPKnT
HOPMbI O MOCNEACTBUAX 3aABNEHNA CTPaXOBaTeNnem
MOLLIEHHMNYECKNX TPeOOBAHWI, OfHAKO 3TV HOPMbI
He ByayT pacCMOTPEeHbI B HACTOSALLEN CTaTbe.

6. 3aKOH O NpeanNpUHNMaTENbCKON
pnearenbHocTn 2016 .

6.1. [lpaso cmpaxoeamens Ha 83bICKAHUE
y6bimkKoe co cmpaxosuwjuka

Cratbu 28, 29 1 30 3aKoHa 0 npegnpuHUMaTeNb-
CKOW feATeNnbHOCTU NpedyCcMaTpUBaloT, YTO Tenepb
CTpaxoBaTesib MOXeT B3bICKaTb CO CTPAxXOBLUMKa
yObITKM 32 HEMPABOMEPHbI OTKA3 WU NPOCPOUKY
B BO3MELLEHNN YObITKOB, MPUUYNHEHHbBIX OMACHO-
CTblo, OT KOTOPOW OCYLLECTBAAETCA CTPaxoBaHme.

T NpaBua cMAryaT HebnaronpuATHbIe AnA
CTpaxoBaTenaA NOoCNeACTBMA KOHLEeNUMM JOroBopa
VIMYLLIECTBEHHOTO CTPAXOBaHMA B aHMNACKOM NpPaBe,
COrNacHo KOTOPOW CTPaXOBLUUK 06A3yeTcA He BO3Me-
CTUTb YObITKM CTpaxoBaTens, a 3awuTnTb (OrpaguTb)
CTpaxoBaTess OT yObITKOB 1 HECET OTBETCTBEHHOCTb
3a HeUCNoJsIHeHMA CBOel 00A3aHHOCTN C MOMEH-
Ta BO3HUKHOBEHWA YObITKOB. 9TO, KOHEYHO, elle
He WTpadHble yobITKM (punitive damages), koTopble
B3bICKMBAKOTCA C HeJOOPOCOBECTHBIX CTPAXOBLUMKOB
B KaHape v CLLA 1 KoTopble Ha3HaualoTCA B KauecTse
HaKa3aHus 3a 0000 LMHMYHOE 1 HelobpocoBecTHOe
noBefeHVe CTPaxoBLUKMKa B XOfe PaCCMOTPeHNA Tpe-
60BaHNA CTPaxoBaTesNA 1 MOryT B COTHM Pa3 NpPeBbl-
LIaTb PeanbHO NPUYMHEHHDIN CTPaxoBaTesnto Bpea™®.
Ho Bce e yKa3aHHble HOPMbl aHMNIACKOro 3akoHa
O npeanpuHMmaTenbckon geatenbHoctn 2016 T. —
6OJbLUIOW LIar BNepes, no CPAaBHEHWIO C TEM, YTO 6bI1o
elle COBCEM HeflaBHO, KOra B aHIIMINCKOM MpaBe

3 TpaKTrKyoLWwme IPUCTbl MPEKPACHO MOMHSAT, HAaNpuUMep,
pelexue no geny Campbell v State Farm Mutual Automobile
Insurance Company, 2001 UT 89, 65 P.3d 1134 (2001). Bep-
XOBHbIV Cyq WTaTa KOTa ocTaBUn B CUie peLleHre cyaa nep-
BOW VIHCTAHLUW 11 BEPAVKT XIOPY MPUCAXKHbBIX TOTO Xe LTa-
Ta, MO KOTOPbIM CO CTPaxOBOW KOMMaHuK 6bl110 B3bICKAaHO
2,4 mnH gonn. CLUA B KauecTBe KOMNEHCALMOHHBIX YObIT-
KoB (compensatory damages) n 145 mnH gonn. CLLA B Kaue-
cTBe WrpadHbIX yObITKOB (punitive damages) 3a Hepo6po-
COBECTHble NMPAKTUKM PacCMOTPEHUsA TpeboBaHMIA CTpaxo-
BaTens (bad faith claims handling practices). Bnocneacteun
CYyMMbl 6b1n yMmeHbLieHbl 4o 1T maH 1 9 018 780,75 mnH
gonn. CLLIA cooTBeTCTBEHHO.
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MOJTHOCTbIO OTCYTCTBOBAIN HOPMbI, AaloLLMe NPaBo
CTpaxoBaTeslio Ha B3blCKaHVe yObITKOB.

Kak oTmeuanocsb BbiLle, No obLemMy npasuny aH-
FMAACKOrO NMpaBa CTPaxOBLUMK HECeT OTBETCTBEH-
HOCTb B popMe BO3MELLEHUS YObITKOB, MPUYNHEH-
HbIX CTPaxoBaTenio ONacHOCTAMM, OT KOTOPbIX OCY-
LecTBNAETCA CTPaxoBaHue.

Pa3mep OTBETCTBEHHOCTU CTPAxXOBLLMKa onpeae-
nAeTcA CT. 67 1 68 3aKOHa O MOPCKOM CTPaxoBaHUN
1906 r., KOTOpPble OrpPaHMNYMBalOT OTBETCTBEHHOCTb
CTpaxoBLYMKa IMMUTOM CTPAXOBOW CyMMbI (Mpu CTpa-
XOBaHMM MO TaKCUPOBAHHOMY MOJIACY) U CTPAXOBOM
CTOUMOCTbIO (MPW CTPaXOBaHMM MO HETAKCUPOBAHHO-
My nonucy). PaHee aHrmMIcKkoe NpaBo He JoMyCKaso
B3bICKaHMsA YObITKOB 3a OTKa3 UM MPOCPOUKY B BO3-
MeLLEeHMM YObITKOB MO JOFOBOPY CTPAX0OBaHMA.

Tenepb B cuny cT. 28 3akoHa O NpeanpuHMMa-
Tenbckom gearenbHocTn 2016 T. (4. 1 cT. 13A 3aKkoHa
0 cTpaxoBaHuu 2015 1.) B KaXkAOM JOroBOpe CTPaxo-
BaHVA, 3aK/TIOYEHHOM MO aHIINNCKOMY NpaBy, NMe-
eTCA Tak Ha3blBaeMble MOApPa3yMeBaeMoe yCioBue
(implied term), cornacHo KoTopoMmy, ecn CTpaxoBa-
Tenb 3asABMAET Kakoe-nnbo TpeboBaHme Mo JoroBopy,
CTPAxoBLUMK 06s3aH yNiaTUTb CyMMY, MPUYMUTAIOLLY-
t0CA B OTHOLLEHMW TaKOro TpeboBaHUs, B Mpefenax
pa3yMHoro cpoka (within reasonable time).

CornacHo u. 3 cT. 13A 3aKoHa 0 CcTpaxoBaHUK
«Pa3yMHOCTb CPOKa» byfeT 3aBNCETb OT BCEX UMe-
IOLLMX 3HAYEHME OOCTOATENBCTB.

B KauecTBe nprmMepa o6CTOATENBCTB, KOTOPbIE,
BO3MOXHO, NOTpebyeTca NPMHATbL BO BHMMaHUeE,
B M. (a)-(d) u. 3 cT. 13A 3aKOHa O CTpaxoBaHUM YKa-
3blBalOTCA:

(a) Bug cTpaxoBaHus;

(b) pazmep 1 CNOXHOCTb TPeboBaHUS;

(c) cobntogeHme nobbIX NPABU UM PYKOBOACTB,
YCTaHOBJIEHHbIX 3aKOHOM W11 MOA3AKOHHbIM aKTOM;

(d) dpakTOPpbI, HE 3aBMCALLME OT CTPAXOBLUYMKA (Ha-
XOAALIMECA BHe ero KOHTpons).

Ecnm cTpaxoBLUMK JOKaXeET, UTO Y HEro MMeNNCh
pa3ymMHble OCHOBaHUA ocnapuBaTtb TpeboBaHue
CTpaxoBaTens B LEe/IOM WX B YacTu 3asABJIEHHOM
K BO3MELLEHMIO CYMMbl, TOFa B CUNTY MONOXEHNIA
n. (@) u. 4 cT. 13A 3aKOHa CTPaxOBLMNK HE CUNTaeT-
CA HapyLWMBLUVM MOAPa3yMeBAEMOE YCI0BUE 0-
roBopa o nnatexke B Npegenax pasyMHOro Cpoka,
roKa NpojosKaeTca cnop; ogHako B cuny n. (b) u. 4
cT. 13A 3aKoHa NnoBefeHme CTPaxoBLYMKa B mpoLiec-
Ce paccMoTpeHnA TPebOBaHUA MOXET MMETb 3Ha-
YyeHue AnA onpegeneHnsa Toro, 6b110 UK He G610
HapyLLEeHO YKa3aHHOe nofpasyMeBaemoe ycyioBue
W, €CNN [, TO KOTAa OHO ObIfIo HapYyLLEHO.



YacTb 5 cT. 13A 3aKkoHa o0 cTpaxoBaHUM Npegycma-
TPVBaeT, YTo CPefCTBaMM MPABOBOW 3aLUWTbl CTPaXo-
BaTenA B CJlyyae HapyLLIEHUA CTPAXOBLLUMKOM nogpas-
YMEBAEMOro YC/I0BUSA O MaTexe B npefenax pasym-
HOrO CPOKa MOET ObITb, KPOMe MPOYEro, B3blCKaHMe
y6bITKOB. Mpr 3TOM B M. (@) 1 (b) u. 5 cT. 13A 3akoHa
MPAMO FOBOPUTCA, UTO YKasaHHble CpesiCTBa NPaBOBON
3alUTbl CTPaxoBaTeNa ABAAIOTCA JOMONHUTENbHbI-
MW 1 OT/IMYHBIMK OT (a) N06Oro NpaBa Ha B3biCKaHMe
CYMM, NPUYNTAIOLLMXCA CTPAxXoBaTesto Mo ero OCHOB-
Homy TpeboBaHwio, 1 (b) Noboro npasa Ha B3biCKaHWe
NPOLIEHTOB MO TakMM CyMMaM, HE3aBUCKMO OT TOro,
OCHOBAHO OHO Ha JOroBOPE, UHOM HOPMATVMBHOM
aKTe, yCMOTPEHMWM CyAia UNN Ha YeM-To elLLe.

Takum obpasom, TpeboBaHMe CTpaxoBaTens
0 BO3MeLleHNN YObITKOB 3@ HapyLUeHWe CTPaxoB-
LWMKOM NOApPa3yMeBaeMoro yciaoBusa fOroBopa
CTpaxoBaHuA 06 onnate TpeboBaHWI CTpaxoBaTens
B npepenax pa3yMHOro Cpoka He nognagaet nog
OorpaHnyeHuns, yCcTaHOBJIEHHbIE B CT. 67, 68 1 Apy-
rMx ctaTbAx 3akoHa 1906 r., npefycMaTpuUBatoLLmX,
yTo Y6bITKM CTpaxoBaTena BO3MeLLaloTCA TONbKO
B Npeaenax CTPaxoBOWn CyMMbl UK CTPAaXOBOW CTO-
MMOCTY 3aCTPax0BaHHOIO NMYLLECTBa.

B cuny cT. 30 3akoHa o0 npegnpuHNUMaTeNbCKOM
peatenbHocTn 2016 1. (4. 1 cT. 5A aHrnunckoro 3a-
KOHa 06 uckoBow gaHoct 1980 r.) ana Tpebosa-
HUI B CBA3M C HapyLUeHeM NogpasyMeBaemMmoro
YC/IOBUA O NJiaTexe B Npefenax pasyMHOro Cpoka
YyCTaHOBMEH FOANYHbIN CPOK NCKOBOW [AaBHOCTH,
TeyeHue KOTOPOro HauMHAeTCA C AaThl, Korga cTpa-
XOBLUMK YNIATW BCE CYMMbI, UCTPeOOBaHHbIe CTpa-
XOBaTesleM Ha OCHOBaHUW [OrOBOpa.

O6WKnIN CPOK NCKOBOW AaBHOCTU ANA APYrMX
TpeboBaHWUI CTpaxoBaTesiA Mo JOrOBOPY CTPaxXoBa-
HMA YCTaHOBJIEH CT. 5 3aKOHa 06 MCKOBOW JAaBHOCTY
1980 r. n coctaBnseT 6 neT Co AHA BO3HUKHOBEHUA
npaga Ha 1ck (from the date on which the cause of
action accrued).

CornacHo ynomsaHyTOMy Bbille npasusy 06 06a-
3aHHOCTU CTPAxOBLYMKa 3aWMTUTb CTpaxoBaTens
ot y6biTkoB (“hold harmless” rule) npaBo Ha nck (oc-
HOBaHMe TpeboBaHKA) BO3HMKAET y CTpaxoBaTess
B [leHb, KOrfia OnacHoOCTb, OT KOTOPOW OCyLLeCcTBNA-
€TCA CTpaxoBaHWe, MPUYMHWMA Bpes 3acTPaxoBaH-
HOMY UMYLLLECTBY.

7. Pe3ynbraTtbl pedpopmbi
TonbKo NpaKTriKa NPUMEHEHUS HOBbIX 3aKOHOB

CMOPKET OTBETUTb Ha BOMPOC, yAanocb N aHrmni-
CKOMY 3aKOHOAATENIO B KaKON-Nnbo cTeneHn npu-

IV. BAPYBE>XXKHOE MPABO

6n13nTbCA K Co3AaHNI0 6anaHca HTEpPeCcoB CTpa-
XOBLLMKOB 1 CTpaxoBaTenen.

Mo cBoemy cofiepaHunio HOBble HOPMbI OCTaB-
NAT Takoe BrneyaT/ieHne, YTo 3a X MHOTOCI0BU-
eM 1 feKnapypoBaHHbIM HAMepeHnem npeano-
XNTb CcTpaxoBaTensam «bonee BbIrogHbIe» YCIOBUA
Mo CpaBHEHUIO C TeM MPAKTMUYECKN TOTaNbHbIM
6ecnpaBrieM, B KOTOPOM OHU HAaXO[ATCA B CUNY
NPaKTMKN NpuMeHeHnA 3akoHa 1906 r., CKpblBaeTcA
YNOPHOE XeflaHne OCTaBUTb BCe KaK eCTb U, BO3-
MOKHO, iaXke YXYALUNTb MONIOXeHWe CTpaxoBaTenei
(NpepoTBpaTUB NPY 3TOM UX 6EFCTBO C AHMNIACKOrO
CTPaxoBOro pbiHKa). Hanpumep, B 0TMume OT Noso-
YKEeHWU oTMeHeHHoro Tenepsb M. (d) v. 3 cT. 18 3akoHa
O MOPCKOM cTpaxoBaHuu 1906 r., KOTOPbI OCBO-
60 [an cTpaxoBaTenia OT 0653aHHOCTU PacKpbIBaTb
CTPaxoBLUYMKyY Ntob6oe 06CTOATENLCTBO, B PACKPbITHM
KOTOPOro HeT HeobXo4MMOCTU B CUJTY MPAMO Bblpa-
MEHHOW 1Nn NogpasyMeBaemMon rapaHTim, 4. 5 ct. 3
3aKkoHa o cTpaxoBaHun 2015 r. He cogepKUT aHano-
FMUYHOro OCBOOOXKAEHNA CTpaxoBaTensa oT 06A3aH-
HOCTU PacKpbITb TaKne 06CTOATENbCTBA.

Tenepb B JONONHEHME K TOW ABHO U30ObITOYHOW
nHdopMaLMK, KOTOPYHO CTPAXOBaTeSlb U CTPAXOBON
6poKep AOMKHbI PAaCKPbITb CTPAXOBLUMKY COrMacHO
CT. 31 4, 4.4 cT. 22 3aKoHa o cTpaxoBaHum 2015 .,
CTpaxoBaTesib ONIXKEH TakXe pacKkpbiBaTb MHbOP-
MaLuto, KOTopasa OTHOCUTCA K AeACTBUIO Nto6Gow Nps-
MO BbIPa>KeHHOW 1A NOApa3yMeBaeMon rapaHTu1y,
ecnu, Hanpumep, Takasa MHdopmauma JomKHa ObITb
packpbiTa B cuny TpeboBaHuii cT. 3,4, 6 1 7 3aKoHa
O cTpaxoBaHum 2015 .

8. AncnosnTMBHOCTb HOBOrO CTpaxoBoro
3aKoHoAaTe/IbCTBa

[MpakTnuyeckn Bce HOBble HOPMbI, BBEAEHHble
B @HIMMINCKOE CTPaxoBOe 3aKkoHodaTeNnbCTBO 3a-
KOHOM O cTpaxoBaHuu 2015 r. 1 3aKoHOM O npea-
NpVHUMaTeNnbCckom geatenbHocTn 2016 1., ABAAIOTCA
LAVCNO3UTMBHBIMM 1 MK cobntogeHmn TpeboBaHmi
«TPaHCMAPEeHTHOCTU», NPedyCMOTPEHHbIX CT. 17 3a-
KOHa 2015 r., CTPaxoBLYMK MOXET UCKIOUUTb NpK-
MEeHeHMe 3TUX HOPM B CBOEM JOroBope npucoeau-
HEHMA, KOTOPbI OH 3aK/toYaeT Co CTpaxoBaTenem
(cm. cT. 16, 17 n 18 3aKoHa o cTpaxoBaHun 2015 T.).

WNckniouyeHune 13 3Toro npasunna, 04eBUAHO, CO-
CTaBfAeT OTMeHeHHoe Y. 3 CT. 14 3aKoHa 0 cTpaxo-
BaHMM 2015 I. NpaBo CTpaxoBLUMKa B 1t0O6OM Clyyae
1 B ntoboe Bpemsa pacTOpPrHyTb JOroBOP CTPaxoBa-
HWs ab initio Nnpy NOAO3PeHUN, YTO CTPaxoBaTeniemM
He cobntogeHa NcKNunTenbHaa o6pocoBecT-
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HOCTb, Kak 3TO NpefycmaTpuBanochb fencTBOBaB-
wewn go pepopmbl €T. 17 3akoHa 1906 T.

3aKkoH o cTpaxoBaHuu 2015 1. He NpegycmaTpu-
BAET, UTO CTPAXOBLUMK MOXET BEPHYTb cebe NpaBo
Ha pacTopeHue foroBopa B Tor Gopme, B KOTOPOM
OHO CyLLEeCTBOBasNO B OTMEHEHHOM YacTu cT. 17 3a-
KoHa 1906 r., XOTA B CaMOM 3aKOHe O CTpaxoBaHUK
2015 r. npegyCcMOTPEHO JOCTaTOYHO BO3MOXHOCTEN
[1A CTPaxOoBLLUMKa pacTOPrHyTb JOrOBOP CTPaxoBa-
HMA B OQHOCTOPOHHEM NOpPAAKe, HanpuMmep, Npu
HapyLleHnn cTpaxoBaTenem 06A3aHHOCTN YeCTHO
npeacTaBuUTb PUCK, HE3aBUCUMO OT CTEMEHU ero
BVIHbI UM KOTAA BMHA CTpaxoBaTensa BOBCE OTCYT-
cTByeT (CM. CT. 16 3aKoHa o cTpaxoBaHum 2015 r.).

AHrMMNCKe CTPaxoBLUMKN yKe NogroToBUAN
KOMMMEKTbl CTaHAAPTHbIX OFOBOPOK, UCKITIOYAIOLLMX
NPUMEHeHWe BCex nnw Nobo B OTAENBHOCTU HOPMbI
HOBOrO CTPaxOBOro perynnpoBaHusa, KOTOpoe Co-
LAepXnTCA B 3aKoHe 0 cTpaxoBaHum 2015 r v B 3aKoHe
0 NpeanpuUHUMaTENbCKON aeAatenibHocTr 2016 1.4

Kpome TOro, nprmeHeHme HOBbIX MOJIOMKEHUN
3akoHa o cTpaxoBaHun 2015 . 1 3aKoHa O Npef-
npuHMMaTenbckom aeatenbHocTn 2016 r. moxeT
ObITb TaKXXe NCKITIYEHO UM OrPAHNYEHO OFOBOP-
KOW, NOAroTOBNEHHOM AN1A KOHKPETHOro JOroBopa
CTpaxoBaHMA.

9. MepeBop aHrNMNNCKOro 3akoHa
0 MOpPCKOM cTpaxoBaHuun 1906 r.
Ha PyCcCKUN A3bIK

MNpunaraembin K HACTOALLEN CTaTbe NepeBos 3a-
KoHa 1906 r. aABnAeTCA Hanbosee NOosHbIM C yUeToM

40 Cm., Hanpumep, orosopku: LMA5254, LMA5255, LMA5256,
LMA5257, LMA5258, LMA 5259, LMA5260, LMA5261,
LMA5262, LMA5263, LMA5264, LMA5281, LMA5282,
LMA9117, LMA9118, LMA9119, LMA9120, LMA9121,
LMA9122, nogrotoBneHHble Accoumnaumnen cTpaxoBoro
pbiHKa JTnorpa (Lloyd’s Market Association). B oTHoLweHu1n
npaBua CTPaxoBaHWA OTBETCTBEHHOCTU CM., Hanpumep:
npasuno 5L n npasuno 7D B UK P&I Club Rules 2021; npa-
BUno 6 Entry, n. (iv) npasuna 7 Certificate of Entry, n. (viii)
npasuna 48 Dispute Resolution, Adjudication B Steamship
Mutual Rules 2021/2022; n. (5) npaswna 3, n. (2) npasuna 6
B Britannia P&l Rule Book 2021/2022; c1. 51 7 u. VI B npa-
Bunax Britannia Charterers Liability Insurance 2021/2022;
CT.40A, 62, 63 B npaBunax British Marine Liability, Protection
and Legal Expenses Terms & Conditions 2021.
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BCEX U3MEHEHWI, BHECEHHbIX B YKa3aHHbI 3aKOH
O MOpPCKOM cTpaxoBaHum 1906 r., N0 COCTOAHUIO
Ha 13 niona 2021 r.

B cBA3M € TeM, UTO BOSLLLIMHCTBO CTPAXOBLUMKOB,
npasuia KOTOPbIX U3BECTHbI aBTOPY, MO0 MOMHO-
CTbtO, NGO B 3HAUUTENbHOW YacTy NCKOYatoT Npu-
MeHeHue 3aKoHa o cTpaxoBaHun 2015 1. n 3akoHa
O NpeanpuHUMaTenbCcKon ageatenbHocTn 2016 T,
K OTHOLUEHMAM, BbITEKAIOLNM 13 JOTOBOPOB CTpa-
XOBaHWA, 3aKNIOYEHHbIX TAKUMMK CTPaXOBLUMKaMN,
No-npeXxHemy NPUMeHAITCA OTMEHEHHbIE B XoJe
nocnegHen pepopmbl aHFIMNCKOrO 3aKOHOAATESb-
CTBa NpasBuia 3akoHa O MOPCKOM CTpaxoBaHWUM
1906 .

Mo 3ToN NpuYMHe B NpunaraeMom K HaCcTosLen
CTaTbe NepeBoOAe aHMMUNCKOro 3aKoHa O MOPCKOM
cTpaxoBaHum 1906 r. aBTOpP COXPaHU BCE HOPMbI,
OTMeHeHHble 3aKOHOM O cTpaxoBaHuu 2015 r., Bbl-
AennB NX B TEKCTe NepeBofa CepbiM LBETOM. OTO
cAenaHo ana ygobcTea NoNb30BaHUA NEPEBOLOM
3akoHa 1906 r. B Tex cnyvasnx, Korga JoroBop crpa-
XOBaHWA NMOMHOCTbBIO NN B COOTBETCTBYIOLLEN YacTK
NCKIIOYaEeT NpUMeHeHne HOPM 3aKoHa O CTPaxoBa-
HuM 2015 .

lMpeanaraemblin yuTaTENAM NEPEBOA, KOHEUYHO,
He nepBoe n3noxeHne 3akoHa 1906 r. Ha pyCCKOM
A3bIKe. MI3BecTHble aBTOpY 6oree paHHMe nepeso-
Ibl 3akoHa 1906 r. ony6nKoBaHbl B CIeQyoLnX
n3gaHnAX:

1) AHrnInncknm 3akoH 1906 roga 0 MOpPCKOM
cTpaxoBaHuu / lMep. ¢ aHrn. X.A. lopkmHon. [eTpo-
rpag: Tun. A. beHke, 1916;

2) JluHoeHb6pameH 3.4., Jonzoe C.H. Mopckoe
cTpaxoBaHue. Y. 2 (AHrnuinckum 3akoH 1906 roaa,
clauses, dbpaHuy3ckre ycnosus, laarckme npasuna).
M., 1924. C. 5-38;

3) BuHoepados I1.[1. Mopckoe cTpaxoBaHue. M.,
1934.C.152-175;

4) Matepwuanbl N0 MOPCKOMY MpaBy 3apyo6ei-
HbIX cTpaH. Bbin. VI. M., 1980. C. 47-78 (nepeBop
B.A. MycuHa);

5) Marine Insurance Act 1906. 3akoH 0 MOPCKOM
cTpaxoBaHum 1906 r. Opecca, 2001. C. 4-63.

YKa3aHHble U3gaHnA NPUHYMANNCb BO BHUMaHMe
aBTOPOM MpY NOArOTOBKe NepeBoda, Npuiaraemoro
K HacTosLen cTaTbe. m
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In Honor of the 115" Anniversary
of the Marine Insurance Act 1906

ear 2021 marks the 115™ anniversary of the

Marine Insurance Act 1906 (hereinafter also MIA
1906), which was enacted by Parliament of the UK
on December 21, 1906 and entered into force on
January 1, 1907.

The full title of the MIA 1906 is "Act to Codify the
Law Relating to Marine Insurance”. In the recent
reform of English insurance law in 2015-2016, some
significant amendments were made to the Marine
Insurance Act 1906. However, most of the provisions
of the Act have remained unamended since the date
of its enactment on December 21, 1906.

This article accompanies the translation of the
Marine Insurance Act 1906, in which the author has
tried to demonstrate all the amendments made to
the text of the Act under the 2015-2016 English
law reform.

Since some of the provisions of the Maritime
Insurance Act 1906 were abolished by the Insur-
ance Act 2015, this article provides for the text
of the new provisions of English law, which came
into force instead of the omitted provisions of the
MIA 1906.

Moreover, the author would like to share his im-
pressions in regard to his participation in the appli-
cation of the MIA 1906 over the last 30 years of his
practice in the area of maritime law and maritime
insurance.

1. A Brief History of the Enactment
of the MIA 1906

MIA the 1906 was not the first act of Parliament
of the UK that regulates relations on marine insur-
ance. It was preceded, inter alia, by An Act concern-
ing Matters of Assurances amongst Merchants 1601,
Marine Insurance Acts 1745 and 1788, Policies of
Marine Assurance Act 1868.

For example, the 1601 Act (43 ElizA.D. 1601 p. 12)'
confirmed in his preamble that insurance is a cus-
tom which has existed between merchants since

' The text of the Act is published in the digest The Statutes
Relating to the Admiralty, Navy, Shipping of the United
Kingdom, from 9 Hen. lll to 3 Geo. IV. Inclusive. With Notes.
London, 1823. P. 40-41.
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time immemorial, explained what is meant by an
insurance policy and what is the essence of insur-
ance of goods, merchandises, vessels and maritime
ventures?. The Act provided that the purpose of in-
surance is encouragement of marine trade and other
ventures by distributing the losses of few, who risk,
among the many, who do not. In addition, the 1601
Act noted that the consideration of disputes arising
from relations on marine insurance by royal court
was associated with significant costs and delays. In
this regard, the Act authorized the Lord Chancellor
and the Lord Keeper of the Royal Seal to establish
a permanent Commission of 14 persons to deal with
insurance disputes®. The law stipulated the compe-
tence of the Commission and hearing procedure for
disputes, appeal procedure against decisions of the
Commission, required that its members be impartial.

The Marine Insurance Act 1745 (19 Geo. Il. c. 37.),
inter alia, prohibited the insurance of vessels and
goods in the absence of insurable interest, as well
as wagering or gaming insurance, with the excep-
tion of private warships insurance, and property
proceeding out the ports of Europe and America,
which are in possession of Spain and Portugal. The
1788 Act (28 Geo. lll,, c. 56.) prohibited and declared
void insurance policies for ships and goods without
specifying in them a person with an interest in the
insured property.
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“...it hath been a Time out of Mind an Usage amongst
Merchants, both of this Realm and of foreign Nations, when
they make any great Adventure (especially into remote
Parts) to give some Consideration of Money to other
Persons (which commonly are in no small Number) to have
from them Assurance made of their Goods, Merchandizes,
Ships and Things adventured or some Part thereof, at
such Rates and in such Sort as the Parties Assurers and
the Parties assured can agree, which Course of Dealing is
commonly termed a Policy of Assurance...”

“...by Means of which Policies of Assurance it cometh to
pass upon the Loss or perishing of any Ship, there follows
not the undoing of any Man, but the Loss lighteth rather
easily upon many than heavily upon few, and ratherupon
them that adventure not than those that do adventure,
whereby all Merchants, especially of the younger Sort, are
allured to venture more willingly and more freely...”

“...which Commission shall be directed to the Judge of the
Admiralty for the Time being, the Recorder of London for
the Time being , Two Doctors of the Civil Law , and Two
Common Lawyers, and Eight grave and discreet Merchants,
or to any Five of them; which Commissioners, or the
greater Part of them, which shall sit and meet, shall have
by virtue of this present Act full Power and Authority to
hear, examine, order, and decree all and every such Cause
and Causes concerning Policies of Assurances in a brief and
summary Course, as to their Discretion shall seem meet,
without Formalities of Pleadings or Proceedings”.

The Marine Insurance Policies Act 01868 (31 & 32
Vict. c. 86), inter alia, defined an “insurance policy”;
allowed any transfer of the policy by endorsement;
allowed the policyholder to sue the insurer on his
own behalf, if the policyholder had right to the in-
sured property; determined what objections the
insurer can raise against the requirements of the
policyholders.

In contrast to the previous acts of Parliament
of the UK, which governed only some separate
issues of marine insurance, including the hear-
ing procedure for insurance disputes, insurance
interest, rules for transferring a marine insur-
ance policy, assignment of the insured’s rights to
a third party, etc., the MIA 1906 announced that it
would codify the law related to marine insurance
in general.

The MIA 1906 was drafted by Sir Mackenzie
Dalzell Edwin Stewart Chalmers and was originally
introduced to the House of Lords by Lord Herchel
in 1894.

The main aim of the MIA 1906 during the period
of its drafting was declared as the exact reproduc-
tion and codification of the existing legal provisions
relating to the regulation of marine insurance, with-
out any attempts to amend them?®.

Chalmer’s project (and later the text of the Act)
reflected the provisions of the aforementioned En-
glish laws of 1745, 1788, 1868. However, basically in
the drafting of the MIA 1906 the point at issue was
codification of case law since English insurance in
general and marine insurance in particular were
largely governed by the rules which were formu-
lated in case law®.

English sources note that more than 2,000 of
published judgments related to marine insurance
were used by Chalmer to draft the MIA 1906’.

When codifying insurance law in the MIA 1906,
draftspersons were tasked with formulating the
provisions of the Marine Insurance Act in such way
as to ensure the predictability of legal regulation.
It was considered that the certainty of the rule laid
down in the MIA 1906 is of more importance than
its theoretical perfection®.

> The Marine Insurance Act 1906 by Sir M.D. Chalmers and
Douglas Owen. 1907. P. vii.

¢ Ibid. P. vii-viii.
7 Ibid. P. vii-viii.
& Ibid.P.x.



2. Structure and General Characteristics
of the MIA 1906

The MIA 1906 at the time of its adoption con-
sisted of 94 sections, which were consolidated into
17 parts, which were not numerated. To the date,
sections 18, 19, 20, second sentence of section 17,
subsection 2-5 of section 23, subsection 2 of section
25, second sentence of subsection 3 of section 33,
section 34, section 92, 93, and Schedule 2 of the MIA
1906 were omitted. The rest of the text remained
unamended in the form that existed at the time of
the enactment of the Act in 1906.

Schedule 1 of the MIA 1906, which includes the
form of Lloyd’s policy 1779 and the rules of its con-
struction, remained also unamended. Schedule 2,
which contained a list of Parliament of the UK Acts
that had been abolished by the adoption of the MIA
1906, in contrary, was omitted by the Statute Law
Reform Act 1927.

Parts of the MIA 1906 (in the text of the Act with-
out numbering) and the Rules For Construction Of
Policy in Schedule | have the following titles:

[1]° Marine Insurance

[2] Insurable Interest

[3] Insurable Value

[4] Disclosure and Representations

[5] The Policy

[6] Double Insurance

[7] Warranties, &C.

[8]1 The Voyage

[9] Assignment of Policy

[10] The Premium

[11] Loss and Abandonment

[12] Partial Losses (Including Salvage and
general Average and Particular Charges)

[13] Measure Of Indemnity

[14] Rights Of Insurer On Payment

[15] Return Of Premium

[16] Mutual Insurance

[17] Supplemental

Schedules

First Schedule

Form Of Policy

Lloyd’s S.G. policy

Rules For Construction Of Policy
1. Lost or not lost

2.From

°  Numbering was added for clarity.
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3. Atand from

4. From the loading thereof
5. Safely landed

6. Touch and stay

7. Perils of the seas

8. Pirates

9. Thieves

10. Arrests, &c., of kings, princes, and people
11. Barratry

12. All other perils

13. Average unless general
14. Stranded

15. Ship

16. Freight

17. Goods

Second Schedule

It is necessary to take into account while apply-
ing the MIA 1906 that its provisions do not exhaust
the legal regulation of relations on marine insur-
ance.

Pursuant to the provisions of subsection 2 of
section 91 of the MIA 1906 common law rules, in-
cluding merchant law, remain in force until they are
inconsistent with the express provision of the Act
and continue to apply to marine insurance contracts
in England.

In fact, it is common law (case law) that contains
most of English provisions governing relations on
marine insurance. Common law also defines the
scope, actual content and construction of the MIA
1906 provisions, often interpreting them exactly
opposite of what one would expect given the literal
wording of the text of the MIA 1906’s respective
section.

The issue of the imperative character of the MIA
1906's provisions is subject to section 87 of the Act.
In this regard, subsection 1 of section 87 provides
that where any right, duty, or liability would arise un-
der a contract of marine insurance by implication of
law, it may be negatived or varied by express agree-
ment, or by usage, if the usage be such as to bind
both parties to the contract. Therefore, by virtue of
the general rule of subsection 1 of section 87 the
agreement of the parties and the usage prevail over
the provisions of the MIA 1906. The scope of this gen-
eral provision is subject to subsection 2 of section 87,
which provides that the provisions of section 87 ex-
tend to any right, duty, or liability declared by the MIA
1906 which may be lawfully modified by agreement.

In practice, it is needed to refer to the applicable
rules of common law (case law) and legal doctrine of
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English marine insurance in each case to accurately
answer the question of which rights, obligations
and responsibilities provided by the MIA 1906 can
and which cannot be amended by the agreements
of the parties.

It is recognised, for example, that the provi-
sions of section 4 of the MIA 1906, under which the
assured should have an insurable interest in the
subject of insurance, are imperative and cannot be
contracted out either by agreement of the parties
or by usage. The same applies to section 22 under
which the contract of insurance to be embodied
into the policy, and to section 41 under which the
assured warrants to the insurer legality of adventure
assured and that, so far as the assured can control
the matter, the adventure shall be carried out in
a lawful manner™,

All'in all, almost 115 years after the enactment
of the MIA 1906, it can be safely affirmed that in
terms of abstract clarity and conciseness of wording,
Sir Mackenzie Chalmers managed to create a truly
immortal masterpiece.

The text of the Marine Insurance Act drafted by
Chalmers is applied in England by analogy to all
relations on property (and partly non-property) in-
surance, regardless of whether or not such relations
are related to any marine risks.

The MIA 1906 became an example for the enact-
ment of marine insurance acts in a number of others,
especially common law, countries, including Australia
(in 1907), New Zealand (in 1909), Singapore (in 1993),
Canada (an Act of May 6, 1993), and others.

It is noteworthy that, for instance, in Canada,
drafting the federal act on marine insurance, the
Canadian legislator included in it literally unamend-
ed text written by Chalmers almost 100 years before
the adoption of the 1993 Canadian Act.

3. Application of the MIA 1906
by English Courts

It can be assured that, from the point of view
of abstract clarity and conciseness of wording, the
provisions of the MIA 1906 fully meet the aim set
for its draftspersons. Apparently, it justifies the de-
sire of other countries to use the text of the MIA
1906 even 100 years after its adoption, to transfer
its text into their domestic legislation literally un-
amended.

19 Seeg, for instance, Arnould’s Law of Marine Insurance and
Average. 19" ed. Sweet & Maxwell Ltd., 2018. § 3-18
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A different matter is the compliance of the text of
the MIA 1906 with the real content of the provisions
of English law in the marine insurance area, as well
as requirements of predictability of legal regulation
and reasonable expectations of participants of legal
relations on insurance subject to English law.

In all mercantile transactions the great object
should be certainty [of legal regulation]''. Nothing
is more mischievous than uncertainty in mercantile
law.

In this respect, it is probably difficult to find any-
where else in the world an Act that led to the same
amount of unnecessary litigation and absolutely
unpredictable unfair judgments as the Marine In-
surance Act 1906.

English courts hearing insurance disputes in
many cases interpret the MIA 1906 in such way
which exclusively protects the economic interests
of insurer and derogates interests of the insured. In
this regard, English judges leave unpunished any of
the very bad faith, and sometimes even fraudulent,
actions of insurer. Considering disputes under the
contract of marine insurance, judges ignored com-
pletely obvious facts, including, inter alia, the fact
that at the current level of development of commu-
nication tools, collection, storage, evaluation and
transmission of information, insurers are a much
stronger side of insurance relations either before
and after the conclusion of contract of insurance.

Under the influence of English jurisprudence,
English insurers often have to amend the terms of
their contracts of adhesion in favour of insured after
another English judge, ignoring all reasonable pro-
visions and principles of good faith, proportionality
and rationality, completely dismisses to protect the
insured’s rights and interests, and insureds are once
again responding to this with a massive exit from
the English maritime insurance market.

To illustrate how the provisions of the MIA 1906
are applied by English judges, there could be cited
hundreds of examples relating to such sore subjects
of English insurance law as “utmost good faith’, “dis-
closure”, “warranties”, “conditions precedent’, “basis
of contract clauses”. However, all of these issues
have recently become the subject of the reform of
the legislation on marine insurance and it may be
possible to sort them out™.

"' See Vallejo v Wheeler (1774) 1 Cowp 143, at 153.
12 See Medcalf v Hall (1782) 3 Doug 113, at 115.

3 Another issue, which, in contracts to the aforementioned,
did not become the subject of the 2015-2016 reform is



We will focus in this article on such a rarely cov-
ered issue as the concept and definition of contract
of marine insurance in English law.

3.1. Definition and Concept of a Contract of
Marine Insurance

Definition of a contract of marine insurance is
provided for in section 1 of the MIA 1906:

“1. Marine insurance defined

A contract of marine insurance is a contract
whereby the insurer undertakes to indemnify the as-
sured, in manner and to the extent thereby agreed,
against marine losses, that is to say, the losses inci-
dent to marine adventure”.

As it can be seen from the definition in sec-
tion 1, it contains only obligation of the insurer
and does not mention obligation of assured. For
the rest, a Russian lawyer would say that exact the
same definition of a contract of marine insurance
and insurer’s obligation is contained in Russian
legislation.

However, it would be a delusion.

In English law, the provision of section 1 of the
MIA 1906 is irrelevant for a correct understanding of
the concept and legal nature of a contract of marine
insurance (and generally any property insurance
contract), as well as the insurer’s obligation under
such an agreement.

Instead of the clear definition provided for in sec-
tion 1 of the MIA 1906 and formulated by Chalmers,
an absurd legal fiction is applied in English insur-
ance law™ - it is so-called “historic rule” pursuant to
which “insurance contract is treated as analogous to
a contract with a security firm, in which the security
firm undertakes to prevent a break-in. Therefore,
the insurer’s obligation is to prevent loss occurring
rather than to compensate for loss”'>.

With regard to marine insurance, the English
concept of a property insurance contract means

section 55 of the MIA 1906 and the causa proxima non
remota spectator rule. It is not covered in this article and,
apparently, will be discussed in future publications.

" Lord Mance. The MIA 1906, Common Law and Contract
Clauses — All in Harmony? // Lloyd’s Maritime and Com-
mercial Law Quarterly. 2011. No. 3. P. 349.

> See, for instance: The Law Commission Consultation Paper
No. 201 and the Scottish Law Commission Discussion Pa-
per No. 152. Insurance Contract Law: Post Contract Duties
and Other Issues, 2011. § 2.19. See also Arnould’s Law of
Marine Insurance and Average. § 6-19, 12-05, 12-06.
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that, for instance, casco insurer who insures the
vessel against the so called marine perils under the
contract of marine insurance undertakes an obliga-
tion to protect the assured from loss, i.e. prevent the
harmful effects of storms, tsunamis, earthquakes,
volcanic eruptions; protect the insured vessel from
lightning strikes, collisions, stranding, negligence
of the master, crew, pilot, third party repair organ-
isation, etc.

This concept of a contract of marine insurance
has been used in a number of the England courts
fateful judgments, including:

[1] Chandris v Argo Insurance Co. Ltd [1963]
2 Lloyd'’s Rep. 65;

[2] President of India v La Pintada Compania Na-
vigacion SA (The La Pintada) [1985] A.C. 104;

[3] President of India v Lips Maritime Corp. (The
Lips) [1988] A.C. 395, 425, per Lord Brandon;

[4] Firma C-Trade SA v Newcastle P & | Association
(The Fanti) [19911 2 A.C. 1;

[5] Ventouris v Mountain (The Italia Express (No. 2))
[1992] 2 Lloyd’s Rep. 281;

[6] The Kyriaki [1993] 1 Lloyd’s Rep. 137;

[7]1 Callaghan v Dominion Insurance Co. Ltd [1997]
2 Lloyd’s Rep. 541;

[8] Sprung v Royal Insurance (UK) Ltd [1999]
Lloyd's Rep..R. 111;

[9] Apostolos Konstantine Ventouris v Trevor Rex
Mountain (The Italia Express (No 3)) [1992] 2 Lloyd’s
Rep 281.

Realising the entire inconsistence of the English
concept of a contract of insurance, some English
lawyers, referring to case law'é, English legal doc-
trine'” and judicial practice in the other common
law countries'®, clearly show that it would be much
more useful to consider that under the contract of
insurance the insurer undertakes to compensate
for the loss caused to the insured property by the
perils insured against.

However, this opinion is not defining in England.

In the judgment in the recently heard case of the
vessel Renos the Supreme Court of the UK qualified
a contract of marine insurance and the insurer’s ob-
ligation under such a contract and did not ever try
to cite section 1 of the Marine Insurance Act 1906.
Instead, the Supreme Court once again formulated
the English concept of a property insurance contract

16 Campbell N. The Nature of an Insurer’s Obligation // Lloyd’s
Maritime and Commercial Law Quarterly. 2000. P. 58-61.

7 Ibid. P.61-62.
'® |bid. P. 62-63.
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(in this case, a ship’s casco insurance contract) as
follows:

“The first point to be made is that as a general rule,
the loss under a hull and machinery policy occurs at
the time of the casualty and not when the measure
of indemnity is ascertained. A claim on an insurance
policy is a claim for unliquidated damages. The obli-
gation of the insurer is to hold the assured harmless
against an insured loss, from which it follows that
where the insurance is against physical damage to
property the insurer is in breach of that obligation
as soon as the damage occurs”™.

The Supreme Court of the UK referred to the
judgment in the case Chandris v Argo Insurance Co
Ltd [1963] 2 Lloyd’s Rep 65, 73-74 and to § 35 of
the notorious House of Lords decision in case Fir-
ma C-Trade SA v Newcastle Protection and Indemnity
Association (“The FANTI”) [1991] 2 AC 1.

In this regard, based on this concept of a con-
tract of marine insurance, one should conclude that
pursuant to English law the insurer undertakes the
obligation in respect of which it is absolutely clear
already at the conclusion the contract that, firstly,
its execution is impossible, and secondly, that the
insurer is even not going to fulfil this obligation in
accordance with its content (and, consequently,
does not make any preparations and does not bear
any costs, even though it can and should bear the
costs for preparation to fulfil its obligation under
the contract of insurance).

It is clear that the conduct of the insurer is abso-
lutely inconsistent with the principle of the utmost
good faith, which is provided for by the provisions
of section 17 of the Marine Insurance Act 1906.

Moreover, based on the English concept of an
insurer’s obligation under a contract of marine in-
surance, the insurer is deemed to have breached
this obligation not when it dismisses the insured’s
claim for payment of measure of indemnity (as,
for instance, it is provided for in Russian law), but
already at the moment the loss occurs, i.e., when
the peril insured against has caused damage to the
insured property®.

19 See § 10 of the Judgment of the Supreme Court of the UK
in case Sveriges Angfartygs Assurans Forening (The Swedish
Club) and others (Appellants) v Connect Shipping Inc and an-
other (Respondents) [2019] UKSC 29 (The RENOS) (per Lord
Sumption).

2 1t is interesting that, for instance, in case Callaghan v
Dominion Insurance Co. Ltd. [1997] 2 Lloyd’s Rep. 541 the
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Consequently, at the same moment the insured’s
rights are also deemed violated.

The English concept of a contract of marine in-
surance is of decisive importance for almost all other
institutions of insurance law.

For instance, section 5 of the Limitation Act pro-
vides for that a claim based on a contract shall not
be brought after the expiration of six years from the
date on which the cause of action accrued. More-
over, it is stipulated that the running of the time
limit for actions founded on the property insurance
contract commences at the moment when the loss
is caused by the perils insured against.

Pursuant to subsection 1 of section 35A of the
Senior Courts Act 1981, the insured can recover
interest from the insurer from the date when the
cause of action arose, i.e., again, from the moment
the loss occurred?'.

Since the insurer’s obligation is deemed to be
breached from the moment the loss occurred, the
insurer is liable for the breach of its obligation and
must recover losses incurred. However, an insured
is not entitled to recover damages from the in-
surer for non-payment or delay in payment, for
which the insurer is liable, since under case law
rules there is no such thing as a cause of action
in damages for late payment of damages??, and
pursuant to section 67 and 68 of the Marine Insur-
ance Act 1906, insurer’s liability is limited to the
sum insured (under a valued policy) or of insurable
value (under an unvalued policy). Bad faith insurer
misuses these pointless limitations of the assured’s
right to recover damages and sometimes such in-
surer does not pay measure of indemnity for years
unpunished, even in cases when they admit that
they are obliged to pay®.

Judge Peter Webster concluded that the insurer did not
undertake (did not make a promise) to prevent the loss,
but still ruled that the insurer had breached its obligation
at the time the loss occurred.

21" _.interest runs from the date of accrual of the cause of
action, in this context the date of loss, but in practice a
reasonable time for investigation is often allowed under
the court’s discretion, which tends to be quite short”. See
Arnould’s Law of Marine Insurance and Average. § 27-03.

2 See President of India v Lips Maritime Corp. (The Lips) [1988]
A.C. 395, 425, per Lord Brandon.

3 See flagrantly unfair judgment of English court in case
Sprung v Royal Insurance (UK) Ltd [1999] Lloyd’s Rep. I.R.
111. Pursuant to amendments made to the Insurance
Act 2015 by section 28 of the Enterprise Act 2016, now
there is an implied term in every contract of insurance
under the English Law that if the insured makes a claim
under the contract, the insurer must pay any sums due in



Moreover, in a recent judgment in vessel Renos
case, the Supreme Court of the UK ruled that, for
the purposes of determining whether a vessel is
constructively lost: “the loss occurs at the time
of the casualty ... if a casualty occurs within the
policy period, and the loss develops after its ex-
piry into one which is constructively total, there
is still a constructive total loss under the policy”*.
“From the fact that [all] the loss suffered at the
time of the casualty... it follows that the damage
referred to in section 60(2)(ii) of the Act is in prin-
ciple the entire damage arising from the casualty
from the moment that it happens...””. The phrase
“cost of repairing the damage” in paragraph (ii) of
subsection 2 of section 60 of the MIA 1906 for the
purpose of determining whether the vessel was
a constructively lost included all the reasonable
costs of salving and safeguarding the vessel from
the time of the casualty onwards, together with
the prospective cost of repairing her.“The cost of
repairing the damage” was in no way “adeemed”
because part of it had already been incurred at the
time when notice of abandonment was given and
action was brought on the policy®.

3.2. Lloyd’s marine insurance policy (the First
Schedule to the MIA 1906)

Pursuant to section 30 of the MIA 1906 a policy
may be in the form in the First Schedule to this Act.
Subject to the provisions of the MIA 1906, and un-
less the context of the policy otherwise requires,
the terms and expressions mentioned in the First
Schedule to the MIA 1906 shall be construed as
having the scope and meaning in that schedule
assigned to them.

Pursuant to the comments of the author of the
Marine Insurance Act, the policy text in the form
that was attached to the Marine Insurance Act form
was finally formed in 1779, but most of its provisions
are much older. It is deemed that the letters “S.G”

respect of the claim within a reasonable time. However,
this implied term is non-imperative, and the insurer can
contract out it in the contract of adhesion (see further
regarding that).

2 Sveriges Angfartygs Assurans Forening (The Swedish Club)
and others (Appellants) v Connect Shipping Inc and another
(Respondents) [2019] UKSC 29 (The RENOS), § 10.

% |bid.§13.
% |bid. § 19.
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mean ship and goods?. However, there is another
opinion that they mean “salutis gratia”, i.e., for safety.

In the English judgments Lloyd’s Policy, attached
in the First Schedule to the MIA 1906, is character-
ised as “hardly intelligible form”, as “absurd and inco-
herent instrument” as a policy drawn “with so much
laxity” and containing “cabalistic letters"*®.

The retention of the SG Policy as a schedule to
the Marine Insurance Act was often justified by
many years’ practice pf the application of the Poli-
cy by English courts. It was noted that in consider-
ation whether it is worth abolishing or amending
the time-honored form of policy, it should not be
forgotten that its text and terms so often become
the subject of litigation and judgments that the
meaning the English courts attach to almost every
word of the Policy is common knowledge?®.

However, despite the “long-term practice” of
applying the Policy, English judges dismissed the
payment of measure of indemnity precisely with
reference to the fact that they were not aware of
the legal meaning of its terms.

For instance, in the case Athens Maritime Enter-
prises Corp v Hellenic Mutual War Risks Assn (Bermu-
da) Ltd. [1983] QB 647, 661, when vessel Andreas
Lemos anchored in the territorial waters of Bangla-
desh, group of ragamuffins armed with the com-
bat knives came aboard. They were ready to rob,
but they did not encounter resistance and took the
property from the ship and left. The well-known
English judge Staughton J. dismissed to admit that
the vessel had been attacked by rovers.

Despite the fact that the Policy had been applied
in England for more than 300 years, the Judge noted
that he was not aware of the meaning of the term
“rovers”:

“I'am by no means clear what are rovers... Its only
current and popular meaning is, | suppose, a species

of motor car, such as a Ford or a Vauxhall”3°.

The insured’s claim for damages was dismissed.

% The Marine Insurance Act 1906 by Sir M.D. Chalmers and
Douglas Owen. 1907. P. 140.

% See Arnould’s Law of Marine Insurance and Average.
15" ed. 1961. Vol. I. P. 15. See also: The Marine Insurance
Act 1906 by Sir M.D. Chalmers and Douglas Owen. 1907.
P.140-141.

2 Templeman F. Marine Insurance: Its Principles and Practice.
London, 1903.P. 15.

30 See Athens Maritime Enterprises Corp v Hellenic Mutual War
Risks Assn (Bermuda) Ltd. [1983] QB, pp. 647, 661.
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In the current English insurance market docu-
ments such as MRS (Market Reform Slip), GPD (Glob-
al Placing Document), standard form MRC (Market
Reform Contract) and others are increasingly appli-
cated. To the day there were no doubts in the us-
ability of such documents for drawing up a contract
of insurance. However, after examination of some
English courts judgments, it cannot be ruled out
that one day some English judge will say that he is
not aware of such documents, and they are not pro-
vided by the Marine Insurance Act 1906, section 30
of the Act provides that a policy may be in the form
in the First Schedule to this Act, and MRS, GDR or
MRC are not listed in the First Schedule.

4, The reform of 2015 and 2016

The unpredictability of legal regulation, as well
as inadequacy and archaism of some provisions of
the MIA 1906 (and, to a much greater extent, the
practice of their application by English courts) led
to the fact that by the beginning of the 2000s, exit
the English marine insurance market has become
urgent necessity for many insureds.

International business involved in maritime
commerce of the 21 century could not afford to
have their relations with an insurance company to
be governed by the dusty 18" century precedents.
Moreover, any English judge could allow insurer to
break the requirements of good faith, reasonable-
ness and fairness of business practice with complete
impunity, ignoring modern technical and informa-
tional capabilities which are at the disposal of insur-
ance companies, and allow them to dominate over
legal relations on insurance completely.

An increasing number of insureds, especially
those who manage a modern fleet, began to look
for insurance coverage in the other insurance mar-
kets, especially in the Norwegian one, which offered
(and still offers) much more modern regulation of
marine insurance, which guarantees in the vast ma-
jority of cases not only fair balance of interests of
insureds and insurers, but also their joint contribu-
tion to improving the safety of shipping.

In 2002, the committee of British Insurance Law
Association concluded without great enthusiasm
that it was necessary to reform the English insurance
law3'. Reform drafting was entrusted to members

31 See British Insurance Law Association, Insurance Contract
Law Reform - Recommendations to the Law Commission.
London: BILA, 2002.
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of the English and Scottish Law Reform Commis-
sions32. Ones have prepared a number of reports
and recommendations, as well as drafts of relevant
legislative acts.

The English insurance legislation was reformed
through the UK Parliament enactment of the fol-
lowing Acts:

(1) Consumer Insurance (Disclosure and Repre-
sentations) Act of March 8, 200233,

(2) Insurance Act of February 12, 2015, and

(3) Enterprise Act of May 4, 2016.

5. Insurance Act 2015

First of all, it should be noted that in the course
of the reform of the insurance legislation, its authors
flatly refused to revise the English concept of a con-
tract of property insurance®.

The archaic fiction is still used in English law,
pursuant to which the insurer under the contract
of marine (and non-marine) insurance undertakes
the obligation not to indemnify against losses, but
to hold harmless / protect the assured and his prop-
erty from the harmful effects of the insured perils.
This fiction applies regardless of the provisions of
any law or contract that provides for a different legal
regulation in this respect.

Consequently, the rule formulated by common
law that the insured cannot recover damages for de-
lay or non-payment of damages by the insurer is still
applied in English law (i.e., in Russian terminology, if
it were applicable, we would say — for non-payment
or delay in payment of measure of indemnity). This
rule is a general principle, but Articles 28, 29 and
30 of the Enterprise Act 2016 slightly amended this
rule.

Apart from that, the Insurance Act 2015% abol-
ished a number of provisions of the MIA 1906,
including the second sentence of section 17, sec-
tions 18, 19, 20, the second sentence of subsection 3
of section 33 and section 34.

32 The Law Commission and the Scottish Law Commission.
Recommendations, reports and accompanying bills,
prepared by the English and Scotland Law Reform
Commissions, could be found on the web-sites: https://
www.lawcom.gov.uk and https://www.scotlawcom.
gov.uk.

3 Not considered in this article.

34 See Law Commission (No. 353) and The Scottish Law
Commission (No. 238). Insurance Contract Law: Business
Disclosure; Warranties; Insurers’ Remedies for Fraudulent
Claims; and Late Payment. 2014. § 28.83.

% Came into force on 12 August 2016.
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In general, without getting into specifics, the
amendments incorporated into the MIA 1906 by
the Insurance Act 2015 can be summarised as fol-
lows.

5.1. Utmost good faith

Section 17 of the MIA 1906 still provides that
a contract of marine insurance is a contract based
upon the utmost good faith. However, subsection
1 of section 14 of the Insurance Act 2015 now pro-
vides for that “any rule of law permitting a party to
a contract of insurance to avoid the contract on the
ground that the utmost good faith has not been
observed by the other party is abolished™®.

Paragraph (a) of subsection 3 of section 14 of
the Insurance Act 2015 directly provides for in this
respect that the following words are abolished and
omitted:

“and, if the utmost good faith be not observed
by either party, the contract may be avoided by the
other party”

5.2. The new duty of fair presentation of the risk

After the reform of 2015, subsection 2 of section
21 of the Insurance Act 2015 comprises the follow-
ing provision:

“(2) In the Marine Insurance Act 1906, sections
18 (disclosure by assured), 19 (disclosure by agent
effecting insurance) and 20 (representations pending
negotiation of contract) are omitted”’.

Moreover, subsection 3 of section 21 of the In-
surance Act also abolished “any rule of law to the
same effect as any of those [sections 18, 19 and 20
of the MIA 1906] provisions”.

Instead of the previously effective provisions of
sections 18, 19 and 20 of the MIA 1906, Part 2 (sec-
tions 2 - 8) of the Insurance Act 2015 imposed on
the insured the duty of fair presentation of the risk.

In this regard, it should be noted that instead of
the abolished provisions of sections 18, 19, 20 of the
MIA 1906, sections 2-8 of the Insurance Act 2015
provide for the following rules:

36 See text of the translation of the MIA 1906 that was
highlighted in gray colour, section 17.

37 See the text of the sections 18, 19, 20 of the MIA 1906 that
was highlighted in gray colour.
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“PART 2 THE DUTY OF FAIR PRESENTATION

Section 2. Application and interpretation

(1) This Part applies to non-consumer insurance
contracts only.

(2) This Part applies in relation to variations of
non-consumer insurance contracts as it applies to
contracts, but -

(a) references to the risk are to be read as ref-
erences to changes in the risk relevant to the pro-
posed variation [of the contract], and

(b) references to the contract of insurance are
to the variation.

Section 3. The duty of fair presentation

(1) Before a contract of insurance is entered into,
the insured must make to the insurer a fair presen-
tation of the risk.

(2) The duty imposed by subsection (1) is referred
to in this Act as “the duty of fair presentation”.

(3) A fair presentation of the risk is one -

(a) which makes the disclosure [of the informa-
tion] required by subsection (4),

(b) which makes that disclosure in a manner
which would be reasonably clear and accessible to
a prudent insurer, and

(c) in which every material representation as to
a matter of fact is substantially correct, and every
material representation as to a matter of expecta-
tion or belief is made in good faith.

(4) The disclosure [of the information] required
is as follows, except as provided in subsection (5) -

(a) disclosure of every material circumstance
which the insured knows or ought to know, or

(b) failing that, disclosure which gives the insur-
er sufficient information to put a prudent insurer
on notice that it needs to make further enquiries
for the purpose of revealing those material cir-
cumstances.

(5) In the absence of enquiry, subsection (4) does
not require the insured to disclose a circumstance
if -

a) it diminishes the risk,

b) the insurer knows it,

¢) the insurer ought to know it,

d) the insurer is presumed to know it, or

(e) itis something as to which the insurer waives
information.

(6) Sections 4 to 6 make further provision
about the knowledge of the insured and of the
insurer, and section 7 contains supplementary
provision.

P
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Section 4. Knowledge of insured

(1) This section provides for what an insured
knows or ought to know for the purposes of sec-
tion 3(4)(a).

(2) Aninsured who is an individual knows only —

(a) what is known to the individual, and

(b) what is known to one or more of the individ-
uals who are responsible for the insured’s insurance.

(3) An insured who is not an individual knows
only what is known to one or more of the individ-
uals who are -

(a) part of the insured’s senior management, or

(b) responsible for the insured’s insurance.

(4) An insured is not by virtue of subsection (2)
(b) or (3)(b) taken to know confidential information
known to an individual if —

(a) the individual is, or is an employee of, the
insured’s agent; and

(b) the information was acquired by the insured’s
agent (or by an employee of that agent) through
a business relationship with a person who is not
connected with the contract of insurance.

(5) For the purposes of subsection (4) the per-
sons connected with a contract of insurance are -

(a) the insured and any other persons for whom
cover is provided by the contract, and

(b) if the contract re-insures risks covered by an-
other contract, the persons who are (by virtue of
this subsection) connected with that other contract.

(6) Whether an individual or not, an insured
ought to know what should reasonably have been
revealed by a reasonable search of information
available to the insured (whether the search is
conducted by making enquiries or by any other
means).

(7) In subsection (6) “information” includes in-
formation held within the insured’s organisation or
by any other person (such as the insured’s agent or
a person for whom cover is provided by the contract
of insurance).

(8) For the purposes of this section -

(a) “"employee’, in relation to the insured’s agent,
includes any individual working for the agent, what-
ever the capacity in which the individual acts,

(b) an individual is responsible for the insured’s
insurance if the individual participates on behalf of
the insured in the process of procuring the insured’s
insurance (whether the individual does so as the
insured’s employee or agent, as an employee of the
insured’s agent or in any other capacity), and

(c) “senior management” means those individuals
who play significant roles in the making of decisions
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about how the insured’s activities are to be man-
aged or organised.

Section 5. Knowledge of insurer

(1) For the purposes of section 3(5)(b), an insurer
knows something only if it is known to one or more
of the individuals who participate on behalf of the
insurer in the decision whether to take the risk, and
if so on what terms (whether the individual does so
as the insurer’s employee or agent, as an employee
of the insurer’s agent or in any other capacity).

(2) For the purposes of section 3(5)(c), an insurer
ought to know something only if -

(a) an employee or agent of the insurer knows
it, and ought reasonably to have passed on the
relevant information to an individual mentioned in
subsection (1), or

(b) the relevant information is held by the insurer
and is readily available to an individual mentioned
in subsection (1).

(3) For the purposes of section 3(5)(d), an insurer
is presumed to know —

(a) things which are common knowledge, and

(b) things which an insurer offering insurance
of the class in question to insureds in the field of
activity in question would reasonably be expected
to know in the ordinary course of business.

Section 6. Knowledge: general

(1) For the purposes of sections 3 to 5, references
to anindividual’s knowledge include not only actual
knowledge, but also matters which the individual
suspected, and of which the individual would have
had knowledge but for deliberately refraining from
confirming them or enquiring about them.

(2) Nothing in this Part affects the operation of
any rule of law according to which knowledge of
a fraud perpetrated by an individual (“F”) either on
the insured or on the insurer is not to be attribut-
ed to the insured or to the insurer (respectively),
where -

(a) if the fraud is on the insured, F is any of the
individuals mentioned in section 4(2)(b) or (3), or

(b) if the fraud is on the insurer, F is any of the
individuals mentioned in section 5(1).

Section 7. Supplementary

(1) A fair presentation need not be contained in
only one document or oral presentation.

(2) The term “circumstance” includes any com-
munication made to, or information received by,
the insured.



(3) A circumstance or representation is material
if it would influence the judgement of a prudent
insurer in determining whether to take the risk and,
if so, on what terms.

(4) Examples of things which may be material
circumstances are —

(a) special or unusual facts relating to the risk,

(b) any particular concerns which led the insured
to seek insurance cover for the risk,

(c) anything which those concerned with the
class of insurance and field of activity in question
would generally understand as being something
that should be dealt with in a fair presentation of
risks of the type in question.

(5) A material representation is substantially
correct if a prudent insurer would not consider the
difference between what is represented and what
is actually correct to be material.

(6) A representation may be withdrawn or cor-
rected before the contract of insurance is entered
into.

Section 8. Remedies for breach

(1) The insurer has a remedy against the insured
for a breach of the duty of fair presentation only
if the insurer shows that, but for the breach, the
insurer —

(a) would not have entered into the contract of
insurance at all, or

(b) would have done so only on different terms.

(2) The remedies are set out in Schedule 1 [the
latter is not provided here. - V. K.].

(3) A breach for which the insurer has a reme-
dy against the insured is referred to in this Act as
a“qualifying breach”.

(4) A qualifying breach is either -

(a) deliberate or reckless, or

(b) neither deliberate nor reckless.

(5) A qualifying breach is deliberate or reckless
if the insured -

(a) knew that it was in breach of the duty of fair
presentation, or

(b) did not care whether or not it was in breach
of that duty.

(6) It is for the insurer to show that a qualifying
breach was deliberate or reckless”.

5.3. Warranties
Paragraphs (a) and (b) of subsection 7 of sec-

tion 10 of the Insurance Act 2015 provide for that
the second sentence of subsection 3 of section 33
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(nature of warranty) and the whole section 34 (when
breach of warranty excused) of the MIA 1906 are
omitted?:.

Moreover, section 10 of the Insurance Act 2015
also comprises with the following rules:

“Section 10. Breach of warranty

(1) Any rule of law that breach of a warranty (ex-
press or implied) in a contract of insurance results
in the discharge of the insurer’s liability under the
contract is abolished.

(2) An insurer has no liability under a contract
of insurance in respect of any loss occurring, or at-
tributable to something happening, after a war-
ranty (express or implied) in the contract has been
breached but before the breach has been remedied.

(3) But subsection (2) does not apply if —

(a) because of a change of circumstances, the
warranty ceases to be applicable to the circumstanc-
es of the contract,

(b) compliance with the warranty is rendered
unlawful by any subsequent law, or

(c) the insurer waives the breach of warranty.

(4) Subsection (2) does not affect the liability of
the insurer in respect of losses occurring, or attrib-
utable to something happening -

(a) before the breach of warranty, or

(b) if the breach can be remedied, after it has
been remedied.

(5) For the purposes of this section, a breach of
warranty is to be taken as remedied -

(a) in a case falling within subsection (6), if the
risk to which the warranty relates later becomes
essentially the same as that originally contemplated
by the parties,

(b) in any other case, if the insured ceases to be
in breach of the warranty.

(6) A case falls within this subsection if -

(a) the warranty in question requires that by an
ascertainable time something is to be done (or not
done), or a condition is to be fulfilled, or something
is (or is not) to be the case, and

(b) that requirement is not complied with".

5.4. Basis of contract clauses and conditions
precedent to insurer’s liability

Sections 9 and 11 of the Insurance Act 2015 fi-
nally prohibit the bad faith practice of the insurers

3%  See text of the translation of the MIA 1906 that was
highlighted in gray colour, section 33.
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that declare any or separate statements made by
the insured during the conclusion or amendment
of the contract the so-called “basis of contract”.

The problems that may arise from such reserva-
tions, as a rule, relate to absolutely minor issues that
may have no bearing on the risk.

For instance, let us assume that in the course of
negotiation on the conclusion of a casco insurance
contract, the insurer persuades the shipowner to
make a statement that the ship does not have any
unrepaired damage at the date of the contract, and
the insurer declares such a statement of the insured
as the “basis of the contract”. Later it turns out that
before the conclusion of the contract of insurance
one of the heating elements of the galley device
on the vessel was damaged due to the fault of the
cook, and it did not work, which the crew reported
to the superintendent, and the superintendent to
the shipowner’s manager. After the conclusion of
the contract, the superintendent ensured in a con-
venient port the replacement of the faulty element,
and the vessel incurs multi-million damage a month
after the replacement as a result of a collision with
another vessel that is solely liable for the collision.

The shipowner who did not pay attention to the
fact that his statement was declared by the insurer
as the “basis of the contract”and attached little im-
portance to the damaged heating element in the
galley, meets a dismissal of his claim for payment
of measure of indemnity in respect of losses arising
from a collision of vessels with reference to the fact
that the insurer does not bear any risk under the
contract at all from the moment of its conclusion,
because the surveyor’s report confirms the malfunc-
tion of the heating element in the galley, and the
shipowner made a statement at the conclusion of
the contract of insurance (regarding the absence
of unrepaired damage on the date of the contract),
which was declared by the insurer as the “basis of
the contract”. It goes without saying that in this case
the English court will dismiss to recover the losses
of the insured after several years of litigation.

The same consequences for the insured’s claim
for recovery of collision damage will take place if his
statement made in the course of negotiation over
the conclusion of a contract of insurance is declared
condition precedent to insurer’s liability.

Sections 9 and 11 of the Insurance Act 2015 com-
prise for those and similar cases provisions that pro-

108

hibit the conversion of insured’s statements made
in connection with the conclusion or amendment
of a contract of insurance into a warranty:

“Section 9. Warranties and representations

(1) This section applies to representations made
by the insured in connection with -

(a) a proposed non-consumer insurance con-
tract, or

(b) a proposed variation to a non-consumer in-
surance contract.

(2) Such a representation is not capable of being
converted into a warranty by means of any provision
of the non-consumer insurance contract (or of the
terms of the variation), or of any other contract (and
whether by declaring the representation to form the
basis of the contract or otherwise)”.

“Section 11. Terms not relevant to the actual
loss

(1) This section applies to a term (express or im-
plied) of a contract of insurance, other than a term
defining the risk as a whole, if compliance with it
would tend to reduce the risk of one or more of the
following -

(a) loss of a particular kind,

(b) loss at a particular location,

(c) loss at a particular time.

(2) If a loss occurs, and the term has not been
complied with, the insurer may not rely on the
non-compliance to exclude, limit or discharge its
liability under the contract for the loss if the insured
satisfies subsection (3).

(3) The insured satisfies this subsection if it shows
that the non-compliance with the term could not
have increased the risk of the loss which actually
occurred in the circumstances in which it occurred.

(4) This section may apply in addition to sec-
tion 10"

The Insurance Act 2015 also comprises pro-
visions on the consequences of filing fraudulent
claims by the insured, but these provisions are not
discussed in this article.

6. Enterprise Act 2016

6.1. Insured’s right to recover damages from
the insurer

Sections 28, 29 and 30 of the Enterprise Act
provide that now the insured is entitled to recover



damages from the insurer for unreasonable refusal
or delay in regard to payment of the losses caused
by the perils insured against.

These rules mitigate the adverse consequences
for the insured of the concept of a property insur-
ance contract in English law, pursuant to which the
insurer undertakes not to compensate the insured’s
losses, but to hold harmless / protect the insured
from losses and is liable for non-fulfilment of its obli-
gation from the moment after loss. Of course, these
are still not punitive damages, which are recovered
from bad faith insurers in Canada and the United
States, and which, as a punishment for a particularly
cynical and bad faith conduct of the insurer during
the handling the insured’s claim, can be hundreds
of times higher than the actual losses incurred by
the insured®. Nonetheless, these provisions of the
Enterprise Act 2016 are a big step forward com-
pared to the quite recent situation when there were
completely no provisions in English law that entitled
the insured to recover damages.

As noted above, pursuant to the general rule of
English law, the insurer is liable for losses incurred
by the insured and caused by the perils insured
against.

The extent of the insurer’s liability is subject to
Sections 67 and 68 of the MIA 1906, which limit the
insurer’s liability to the limit of the sum insured (un-
der a valued policy) and the insurable value (under
an unvalued policy). English law did not earlier allow
for the recovery of damages for refusal or delay in
regard to payment of the losses under a contract
of insurance.

Now under section 28 of the Enterprise act 2016
(subsection 1 of section 13A of the Insurance Act
2015), each contract of insurance concluded under
English law has an implied term that if the insured
makes a claim under the contract, the insurer must
pay any sums due in respect of the claim within a
reasonable time.

Pursuant to subsection 3 of section 13A of the
Insurance Act, what is reasonable will depend on all
the relevant circumstances.

3 For instance, legal practitioners remember well the
judgment in Campbell v State Farm Mutual Automobile
Insurance Company, 2001 UT 89, 65 P.3d 1134 (2001). The
Utah Supreme Court upheld the judgment of the court of
first instance and the verdict of the jury of the same state,
in which US$ 2.4 million was recovered from the insurance
company as compensatory damages and US$ 145 million
as punitive damages for bad faith practices of handling
the insured’s claims. The sums were reduced later to US$
1 million and US$ 9,018,780.75, respectively.

IV. FOREIGN LAW

Paragraphs (a)—(d) of subsection 3 of section 13A
provide for the following as the examples of things
which may need to be taken into account:

(a) the type of insurance;

(b) the size and complexity of the claim,

(c) compliance with any relevant statutory or
regulatory rules or guidance,

(d) factors outside the insurer’s control.

Pursuant to subsection 4 of section 13A, if the
insurer shows that there were reasonable grounds
for disputing the claim (whether as to the amount
of any sum payable, or as to whether anything at all
is payable), then (under paragraph (a)) the insurer
does not breach the term implied by subsection (1)
merely by failing to pay the claim (or the affected
part of it) while the dispute is continuing, but (under
paragraph (b)) the conduct of the insurer in han-
dling the claim may be a relevant factor in deciding
whether that term was breached and, if so, when.

Subsection 5 of section 13A provides for that
remedies available for breach of an implied term in
regard to payment within a reasonable time include,
among others, damages.

It is directly provided for by paragraphs (a) and
(b) of subsection 5 of section 13A in this respect that
these remedies are in addition to and distinct from
(a) any right to enforce payment of the sums due,
and (b) any right to interest on those sums (whether
under the contract, under another enactment, at the
court’s discretion or otherwise).

Therefore, the insured’s claim for recovery of
damages for the insurer’s breach of an implied term
in regard to payment within a reasonable time is not
subject to the limitations provided for by sections
67, 68 and other sections of the MIA 1906, under
which the sums which the assured can recover in
respect of a loss are limited to the sum insured or
the insurable value of the property insured.

Section 30 of the Enterprise Act 2016 (subsec-
tion 1 of section 5A of the Limitation Act 1980) pro-
vides for a one-year time limit for an action in respect
of breach of the implied term in regard to payment
within a reasonable time which begins its running
from the date on which the insurer has paid all the
sums claimed by the insured under the contract.

The general time limit for other actions of the
insured founded on the contract of insurance is pro-
vided for by section 5 of the Limitation Act 1980
and amounts to 6 years from the date on which the
cause of action accrued.

Pursuant to the abovementioned “hold harmless”
rule, right of action (cause of action) accrues to the
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insured on the date when the perils insured against
caused damage to the property insured.

7. Results of the reform

Only the practical application of the new Acts
will be able to answer the question of whether the
English legislator has managed to get closer to cre-
ating a balance of interests of insurers and insureds
to any extent.

In their content, the new provisions leave the
impression that behind their verbosity and the de-
clared intention to offer insureds “more favourable”
conditions compared to the almost total disenfran-
chisement that they incur due to the application of
the MIA 1906, there is a persistent desire to leave
everything as before, and perhaps even aggravate
the position of insureds (preventing their exit from
the English insurance market).

For instance, in contrast to the provisions of the
now abolished paragraph (d) of subsection 3 of sec-
tion 18 of the MIA 1906, which exempted the as-
sured from the obligation to disclose to the insurer
any circumstance which is superfluous to disclose
by reason of any express or implied warranty, sub-
section 5 of section 3 of the Insurance Act 2015 does
not provide for a similar exemption for the insurer
from the obligation to disclose such circumstances.

Now, in addition to the obviously superfluous in-
formation that the insured and the insurance broker
must disclose to the insurer under sections 3 and 4,
subsection 4 of section 22 of the Insurance Act 2015,
the insurer must also disclose information that refers
to any express or implied warranty, if, for example,
such information must be disclosed pursuant to
sections 3, 4, 6 and 7 of the Insurance Act 2015.

8. Non-imperative character of the new
insurance legislation

Almost all the new provisions inserted into the
English insurance legislation by the Insurance Act
2015 and the Enterprise Act 2016 are non-impera-
tive, and (subject to the transparency requirements
under section 17 of the Insurance Act 2015) the in-
surer is entitled to contract out these terms from its
contract of adhesion, which it concludes with the
insured (see sections 16, 17 and 18 of the Insurance
Act 2015).

It is obvious that the exception to this rule is the
abolished by subsection 3 of section 14 of the In-
surance Act 2015 right of the insurer to avoid the
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contract of insurance ab initio in any case and at
any time if it is suspected that the insured has not
observed the utmost good faith, as it was provided
for by section 17 of the MIA 1906 before the reform.

The Insurance Act 2015 does not provide that
the insurer is entitled to restore its right to avoid
the contract in the form that was stipulated in the
abolished part of section 17 of the MIA 1906, even
though the Insurance Act 2015 itself provides for
sufficient opportunities for the insurer to avoid the
contract of insurance unilaterally, for example, if the
insured breaches its duty to make a fair presentation
of the risk regardless of the degree of its fault or if
the insured is absolutely not at fault (see section 16
of the Insurance Act 2015).

English insurers have already prepared sets of
model clauses that contract out the application of
all or any of the provisions of the new insurance
legislation provided by the Insurance Act 2015 and
the Enterprise Act 2016,

Moreover, the application of the new provisions of
the Insurance Act 2015 and the Enterprise Act 2016
may also be contracted out or limited under a clause
prepared for a specific contract of insurance.

9. Translation of the Marine Insurance
Act 1906 into Russian language

The translation of the MIA 1906 attached to this
article is the most complete edition of such a trans-
lation with all amendments to the said Act as of
July 13, 2021.

Due to the fact that most insurers, whose rules
are known to the author, either completely or in
large part contract out the application of the In-
surance Act 2015 and the Enterprise Act 2016, the
provisions of the MIA 1906, which were abolished
during the recent reform of English legislation, are

4 See, for instance, model clauses LMA5254, LMA5255,
LMA5256, LMA5257, LMA5258, LMA 5259, LMA5260,
LMA5261, LMA5262, LMA5263, LMA5264, LMA5281,
LMA5282, LMA9117, LMA9118, LMA9119, LMA9120,
LMA9121, LMA9122, prepared by the Lloyd’s Market
Association. In regard to the rules of liability insurance see,
for example, rule 5L and rule 7D in the UK P&I Club Rules
2021; rule 6 Entry, paragraph iv of rule 7 of the Certificate
of Entry, paragraph viii of rule 48 of the Dispute Resolution,
Adjudication in the Steamship Mutual Rules 2021/2022;
paragraph (5) of rule 3, paragraph (2) of rule 6 in the
Britannia P&l Rule Book 2021/2022; sections 5 and 7 of
subsections VI in the Britannia Charterers Liability Insurance
Rules 2021/2022; sections 40A, 62, 63 in the British Marine
Liability, Protection and Legal Expenses Terms & Conditions
Rules 2021.



still applied to relations arising from contracts of
insurance entered into by such insurers.

For this reason, in the translation of the MIA 1906
attached to this article, the author has retained all
the provisions abolished by the Insurance Act 2015,
highlighting them in the text of the translation in
a dark colour. It has been done for the convenience of
reference to the translation of the MIA 1906 in those
cases when the application of the provisions of the
Insurance Act 2015 is contracted out completely or
in the relevant part under the contract of insurance.

The translation proposed to readers is, of course,
not the first translation of the MIA 1906 into Russian.
The following translations of the MIA 1906 known
to the author and published earlier can be listed:

1. English Act 1906 on Marine Insurance / Transl.
from English by H.Ya. Gorkina, Ph.D. of the Petro-
grad Polytechnic Institute. Petrograd: Printing House
of A. Benke, 1916 [Angliyskiy zakon 1906 goda
o morskom strahovanii. Perevod s angliyskogo
H.Ya. Gorkinoy, kandidata ekonomicheskyh nauk
Petrogradskogo Polytehnicheskogo instituta. Petro-
grad: Tipografiya A. Benke, 1916].

IV. FOREIGN LAW

2. Translation published in the book: Linden-
braten Z.Ya., Dolgov S.N. Marine Insurance. Part 2
(English Act 1906, clauses, French provisions, Hague
rules). Moscow. 1924, P. 5-38 [Lindenbraten Z.Ya.,
Dolgov S.N. Morskoiye strahovaniye. Ch. 2 (Angliys-
kiy zakon 1906 goda, clauses, francuzskiye usloviya,
Gaagskiye pravila). Moskva, 1924. Str. 5-38].

3. Translation published in the book: Vinogra-
dov PP. Marine Insurance. Moscow, 1934. P. 152-175
[Vinogradov P.P. Morskoiye strahovaniye. Moskva,
1934, Str. 152-175].

4. Translation by Musin V.A. published in the
book: Materials on Maritime Law of the Foreign
Countries. Issue VI. Moscow, 1980. P. 47-78 [Materi-
aly po morskomu pravu zarubezhnih stran. Vypusk
VI. Moskva, 1980. Str. 47-78].

5. Translation published in the book: Marine
Insurance Act 1906. Odessa, 2001. P. 4-63 [Marine
Insurance Act 1906. Zakon o morskom strahovanii
1906 g. Odessa, 2001. Str. 4-63].

These publications were taken into account by
the author in the preparation of the translation at-
tached to this article. m
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3aKOH O MOPCKOM
cTpaxoBaHum 1906 r.
NIABA 41 6 OpB. 7

3aKkoH, KoguduumnpyrLWKMin NpaBo,
MMeloLee OTHOLIEHME K MOPCKOMY
CTpaxoBaHUIo,
[oT 21 pekabpa 1906 r.]

Mopckoe cTpaxoBaHue
1. OnpepeneHne MOPCKOro CTPaxoBaHUA

JloroBop MOPCKOro CTpaxoBaHWA ABNAETCA A0-
roBOpPOM, MO KOTOPOMY CTPaxoBLYMK 06a3yeTca
BO3MeCTUTb? CTpaxoBaTesio crnocobom u B npepe-
nax, KoTopble CornacoBaHbl LOrOBOPOM, MOPCKMe
yObITKY, T.€. YyObITKM, CBA3aHHbIE C MOPCKMUM Npes-
npuaTnem.

2. CmeluaHHble MOpPCKne N CyxonyTHbie PUCKun

(1) JoroBop MOPCKOro CTpaxoBaHUA B CUJTy €ro
NPsSIMO BbIPaXKEHHbIX YCJIOBUN NM6GO B CUy TOPro-
BOro 0ObIKHOBEHUA MOXeT ObITb pacnpocTpaHeH
Ha 3alnTy CTpaxoBaTens OT YObITKOB Ha BHYTPEH-
HUX BOJaX UM OT BCAKOrO CyXOMyTHOrO PUCKa, KO-
TOPbI MOXET ObITb CBA3aH C KAKUM-IO0 MOPCKNM
pencom.

(2) Ecnn cygHo, HaxopALeeca B npoLecce no-
CTPOWKU, UNIN CIYCK CyZHa Ha BOZY, UV Kakoe-nnbo
npeanpuaTue, aHanorMyHoe MOpPCKOMY npeanpu-
ATWIO, MOKPbIBAETCA MNOANCOM, UMeLWnM popmy
MOPCKOTO MOJMCa, NONIOMKEHNA HACTOALLErO 3aKOHa,
HACKOJIbKO OHU MPVIMEHNMbI, MOASIeXaT NpUMeHe-
HUIO B 3TOM CJTyyae; OIHAKO, 3@ MCKITIOYEHNEM TOrO,
YTO YCTAHOBNEHO HACTOALLEN CTaTbel, HUYTO B Ha-
cToAllemM 3aKoHe He M3MEeHSAEeT 1 He 3aTparvneaet
KaKure-nmbo npaBoBble HOPMbI, TPYMEHMMBIE K JTH0-
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Marine Insurance
Act 1906
1906 CHAPTER 41 6 Edw 7

An Act to codify the Law relating
to Marine Insurance.
[215t December 1906]

Marine Insurance
1. Marine insurance defined

A contract of marine insurance is a contract
whereby the insurer undertakes to indemnify the as-
sured, in manner and to the extent thereby agreed,
against marine losses, that is to say, the losses inci-
dent to marine adventure.

2. Mixed sea and land risks

(1) A contract of marine insurance may, by its
express terms, or by usage of trade, be extended so
as to protect the assured against losses on inland
waters or on any land risk which may be incidental
to any sea voyage.

(2) Where a ship in course of building, or the
launch of a ship, or any adventure analogous to
a marine adventure, is covered by a policy in the
form of a marine policy, the provisions of this Act, in
so far as applicable, shall apply thereto, but, except
as by this section provided, nothing in this Act shall
alter or affect any rule of law applicable to any con-
tract of insurance other than a contract of marine
insurance as by this Act defined.



60My 1OrOBOpY CTPAXOBaHWA, OTJINYHOMY OT JOrO-
BOPA MOPCKOro CTPAxoBaHMA, Kak OH onpegenaeTca
HacToALWMM 3aKOHOM.

3. OnpepeneHne TepMMNHOB <MOPCKOe npep-
NpuATME» N <MOPCKMNE ONACHOCTN»

(1) C yyueTom nonoxeHun HacToALero 3akoHa
BCAKOE 3aKOHHOE MOPCKOe npeanpuaTne Moxet
ABNATLCA NPeAMEeTOM fOroBOpPa MOPCKOro cTpa-
XOBaHWUA.

(2) B yacTHOCTIK, MOpPCKOe NpeanpuaTe nmeeT
MecCTO, eC/u:

(a) kakoe-nnbo cyHo, rpy3 NN NHOE ABVXKMMOE
MMYLLECTBO MOABEPralTCA MOPCKMM ONACHOCTAM.
Takoe nmMyLLecTBO B HacTosALLeM 3aKOHe MMeHYeTCA
«CTpaxyemoe NMyLLEeCTBOY;

(b) BO3MOXKHOCTbL 3apaboTaTb AW NONYUYUTb Ka-
Komn-nnbo dpaxt, Nnaty 3a npoesfs naccakmpos,
KOMUCCUIO, MPUODLINTb UM MHOW AE@HEXHbIN [OX0A
nnbo obecneveHme No KAaKUM-TMO0 aBaHCUPOBaH-
HbIM MflaTeXXam, 3alMy UM pacxofam HaxopuTCA
nofj yrpo3on yTpaTtbl BCJIeACTBME TOrO, YTO CTpa-
Xyemoe MMYLLLeCTBO NOABepPraeTcs MOPCKMM onac-
HOCTAM;

(c) kKakasa-nnbo OTBETCTBEHHOCTb Nepes TPETbUM
NILIOM MOXeT BO3HUKHYTb y COOCTBEHHMKA 1N
WHOTO LA, KOTOPOEe 3alHTEPECOBAHO B CTpaxye-
MOM UMYLLECTBE WX OTBEYAET 3a HEro, MO MNPUYNHE
MOPCKUX OMACHOCTEN.

TepMUH «<MOPCKME OMACHOCTM» O3HaYaeT onac-
HOCTW, BO3HMKaLLe BCNIeACTBME U CBA3AHHbIE
C Ny1aBaHWEM NO MOPIO, TO €CTb ONACHOCTU [Mpowuc-
XoaAwme oT] Mopen, NoXapa, BOEHHbIX AENCTBUIA,
NUPaToB, MOPCKNX pa3boMHNKOB, BOPOB, 3aXBaTOB,
V3DBATUN, OFPAHNYEHNI N 3aJepr>KaHnin BlacTAMU
1 Hapogamu, BbibpacbiBaHNA MMYLLECTBA 3a 60PT,
6apaTtpuun, a Takxe Ntobble NHblE OMACHOCTY NOA06-
Horo poga nnbo onacHoOCTK, KOTopble MOTYT ObITb
npeayCcMoOTPEHbI MONCOM.

CrpaxoBoi1 nHTepec

4.HunuTtoXHOCTb? ,OrOBOPOB B BUAeE Napu uau
asapTHOW Urpbl

(1) NMobo fOoroBop MOPCKOro CTPaxoBaHUA,
VIMEIOLLMIA XapaKTep a3apTHOW Urpbl NAW Napwu, HA-
UTOPKEH.

(2) NoroBop MoOpCKOro CcTpaxoBaHUA CUUTaeTCA
[LOrOBOPOM, MEKLMM XapaKTep a3apTHOWN Urpbl
nnm napu:

IV. BAPYBEXXHOE MPABO | FOREIGN LAW

3. Marine adventure and maritime perils de-
fined

(1) Subject to the provisions of this Act, every
lawful marine adventure may be the subject of
a contract of marine insurance.

(2) In particular there is a marine adventure
where -

(@) Any ship goods or other moveables are ex-
posed to maritime perils. Such property is in this
Act referred to as “insurable property”;

(b) The earning or acquisition of any freight, pas-
sage money, commission, profit, or other pecuniary
benefit, or the security for any advances, loan, or
disbursements, is endangered by the exposure of
insurable property to maritime perils;

(c) Any liability to a third party may be incurred
by the owner of, or other person interested in or
responsible for, insurable property, by reason of
maritime perils.

"Maritime perils” means the perils consequent
on, or incidental to, the navigation of the sea, that
is to say, perils of the seas, fire, war perils, pirates,
rovers, thieves, captures, seizures, restraints, and
detainments of princes and peoples, jettisons, bar-
ratry, and any other perils, either of the like kind or
which may be designated by the policy.

Insurable Interest
4. Avoidance of wagering or gaming contracts
(1) Every contract of marine insurance by way of
gaming or wagering is void.

(2) A contract of marine insurance is deemed to
be a gaming or wagering contract -
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(a) ecnu cTpaxoBaTesib HE UMEET CTPAXOBOIO VH-
Tepeca, Kak OH onpepjesieH HaCTOALMM 3aKOHOM,
1 JOroBOpP 3aK/ltoueH 6e3 oXugaHua npruobpectu
TaKOW VIHTEPEC; Unn

(b) ecnu nonnc 3aknoYeH Ha yCcnoBUKM «He3a-
BMCUMO OT HanMuuA UM OTCYTCTBUA NHTEpecay,
nnéo «6e3 Apyrux AoKasaTenbCTB UHTEPECA, Kpome
camoro nonucar, 1Moo «b6e3 yyacTna CTpaxoBLyMKa
B BbIrofjax OT CracaHus», NMMbo Ha J1loboM NHOM Mno-
LOGHOM ycrnoBum.

Mpw 3TOM, €Cnn OTCYTCTBYET BO3MOXKHOCTb CMa-
CaHUsA, NOSINC MOXET ObITb BblAAH Ha yc/1oBUN «6e3
yuyacTusa CTPaxXoBLLYMKa B BbIrofax OT ClAcaHuA»,

5. OnpepeneHne CTPaxoBOro MHTepeca

(1) C yyeToM NONOXKeEHUN HACTOALLErO 3aKOHa
CTPaxoBOW MHTepecC NMeeT Ntoboe NnLo, KoTopoe
3aMHTepPeCcoBaHO B MOPCKOM NpeanpuaTui.

(2) B yacTHOCTM, NNLIO 3aMHTEPECOBAHO B MOP-
CKOM NPeanpuaTAn, eC/ivi OHO HaXOAUTCA B JTIOOOM
OCHOBAHHOM Ha MpaBe U CNpaBeganBOCTA® OT-
HOLUEHUU K NpeanpuaTrIo NN KakoMy-nnmbo cTpa-
XyeMOMY UMYLLECTBY, KOTOPOE NMOABEPraeTCA PUCKY
B TAaKOM NMpeanpusaTin, BCleacTBue Yero gaHHoe
NIMLLO MOXKET U3BJIeYb BbIrogy OT 6€30MacHOCTU Uin
HaZnexallero NnpubbITMA CTPaXyemoro NMYyLLEeCTBa,
NGO MOXET ObITb MOCTaB/IEHO B HEBLIFOAHOE MO-
JIOXKEHWe OT ero yTpaTbl, UK OT ero NOBpPeXAeHN ,
WS OT ero 3agepaHua, NTMbo MOXeT NOHeCTH oT-
BETCTBEHHOCTb B CBA3U C HUM.

6. Korpa gonkeH BO3SHUKHYTb CTPaXxoBOM NH-
Tepec

(1) CrpaxoBaTenb A0/MKEH ObITb 3aMHTepecoBaH
B 3aCTPAXOBaHHOM NMpeamMeTe B MOMEHT BO3HUKHO-
BEHUA YObITKA, XOTA HET HEOOXOANUMOCTM, YTOObI OH
6blN1 3aMHTEPECOBAH B MOMEHT, KOrfa 3aKJ/IloueHo
CTpaxoBaHue.

Mpw 3TOM, €I MYLLIECTBO 3aCTPAXOBAHO Ha YC-
JTOBUW KHE3ABUCUMO OT rnbenm», CTpaxoBaTesib MO-
XKeT NonyyYnTb BO3MELLEeHUE, laxke ecsivi OH Nprob-
pen cBoW MHTepeC NOoCie BO3SHNKHOBEHMSA YObITKA,
KpOMe CjlyyaeB, KOra BO BpeMsA 3aK/ueHnsa fo-
roBopa CTPaxoBaHMA CTPAXOBATESO OblI0 N3BECTHO
O TaKOM YObITKe, a CTPAXOBLUUKY HET.

(2) Ecnu cTpaxoBaTenb He MeeT MHTepeca B MO-
MEHT BO3HUKHOBEHUS YObITKA, OH HE MOXET NProo-
pPecTn nHTepec KakKUM-nnbo AencTBmeM UNn peLle-
HUeM® nocne Toro, Kak eMy CTaHOBUTCA U3BECTHO
06 ybbITKe.
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(@) Where the assured has not an insurable in-
terest as defined by this Act, and the contract is
entered into with no expectation of acquiring such
an interest; or

(b) Where the policy is made ‘interest or no in-
terest, or‘without further proof of interest than the
policy itself! or ‘without benefit of salvage to the
insurer, or subject to any other like term:

Provided that, where there is no possibility of
salvage, a policy may be effected without benefit
of salvage to the insurer.

5. Insurable interest defined

(1) Subject to the provisions of this Act, every
person has an insurable interest who is interested
in a marine adventure.

(2) In particular a person is interested in a marine
adventure where he stands in any legal or equita-
ble relation to the adventure or to any insurable
property at risk therein, in consequence of which
he may benefit by the safety or due arrival of insur-
able property, or may be prejudiced by its loss, or
by damage thereto, or by the detention thereof, or
may incur liability in respect thereof.

6. When interest must attach

(1) The assured must be interested in the sub-
ject-matter insured at the time of the loss though
he need not be interested when the insurance is
effected:

Provided that where the subject-matter is in-
sured ‘lost or not lost, the assured may recover al-
though he may not have acquired his interest until
after the loss, unless at the time of effecting the
contract of insurance the assured was aware of the
loss, and the insurer was not.

(2) Where the assured has no interest at the time
of the loss, he cannot acquire interest by any act or
election after he is aware of the loss.



7. BpemeHHbIN Unu ycnoBHbIN MHTepec

(1) MoxeT 6bITb 3aCTpaxoBaH BPEMEHHbI NHTe-
pec, a TakXKe YC/IOBHbIN NHTepecC.

(2) B yacTHOCTM, ecnin NOKynaTeNb rpy3oB 3a-
CTpaxoBan MX, OH UMeeT CTPaxoBOW NHTepeC, He-
B3Mpas Ha To, YTO OH Mor Obl Mo cBOEeMy BblbOpY
OTKa3aTbCA OT TaKMX FPY30B WM CUMTATb UX HAXO-
AAWMMNCA Ha pUCKe NpogaBLua Mo NpuynHe gomny-
LLeHHOW NocNeAHUM NPOCPOYKN B JOCTaBKe UK
MO WUHbIM NPUYMHAM.

8. YacTnuHbin nHTEepec

MokeT 6bITb 3aCTPaxoBaH YaCTUYHbIN NHTEepeC
no6oro xapakrepa.

9. MepecTpaxoBaHue

(1) CrpaxoBLWMK NO JOrOBOPY MOPCKOro CTpa-
XOBaHMWA MMeeT CTPaxOBOW UHTEpPeC B CBOEM PUCKe
N MOXKET ero nepecTpaxosarb.

(2) Ecnm nonncom He NpefycMOTPEHO MHOe,
nepBOHayYalbHbI CTpaxoBaTesib He MMmeer
HW NpaB, HN MHTepeca B OTHOLLEHMI TaKOro nepe-
CTpaxoBaHuA.

10. Boamepes

3anmopaBel, JaloWwnn AeHbr Ha ycnosun 6og-
Mepen U PecnoHAeHUNN, UMeeT CTPaXOBOW MH-
Tepec B OTHOLIEHUN 3aiMa’.

11. 3apa6oTHasA nnaTa KanuTaHa v SKUNaxa

KanutaH nnv nobon uneH skunaxa cygHa nmeet
CTPaxoBOW MHTEPeC B OTHOLLEHUN CBOEN 3apaboT-
HOW NnaTbl.

12. ABaHCMpPOBaHHbIN PppaxT

B cnyyae ynnatbl $ppaxta aBaHCOM MU0, aBaHCU-
poBaBLuee GppaxT, UMEET CTPAXOBOWN UHTEpeC, eCn
TaKkol ¢ppaxT He MOANIEXNT BO3BPATY B C/lyyae BO3-
HUKHOBEHNA YObITKA.

13. Pacxopbl No cTpaxoBaHUIO
CTpaxoBaTefib UMeeT CTPaxoBOW MHTepecC B OT-

HOLWEHUN pacxXonos no J'IlO6OMy CTpPaxXoBaHWIO, KO-
TOPOE OH MOXET 3aK/IO4YNTb.

IV. BAPYBEXXHOE MPABO | FOREIGN LAW

7. Defeasible or contingent interest

(1) A defeasible interest is insurable, as also is
a contingent interest.

(2) In particular, where the buyer of goods has
insured them, he has an insurable interest, not-
withstanding that he might, at his election, have
rejected the goods, or have treated them as at the
seller’s risk, by reason of the latter’s delay in making
delivery or otherwise.

8. Partial interest

A partial interest of any nature is insurable.

9. Re-insurance

(1) The insurer under a contract of marine insur-
ance has an insurable interest in his risk, and may
re-insure in respect of it.

(2) Unless the policy otherwise provides, the
original assured has no right or interest in respect
of such re-insurance.

10. Bottomry

The lender of money on bottomry or responden-
tia has an insurable interest in respect of the loan.

11. Master’s and seamen’s wages

The master or any member of the crew of a ship
has an insurable interest in respect of his wages.

12. Advance freight

In the case of advance freight, the person ad-
vancing the freight has an insurable interest, in so
far as such freight is not repayable in case of loss.

13. Charges of insurance

The assured has an insurable interest in the
charges of any insurance which he may effect.
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14. BeanumHa nHrepeca

(1) Ecnm 3acTpaxoBaHHOE UMYLLECTBO 3a510MKeEHO,
3anorogaTesib MMeeT CTPaxXOBOW MHTepeC B MOMHOM
CTOMMOCTU TaKOro UMYLLIECTBA, @ 3asiorofep»<atenb
MMeeT CTPaxoBOW MHTepeC B OTHOLWEHWN o601
CYMMbI, KOTOpas npuymntaeTca NMb6o MoxeTt npu-
UNTaTbCA COMMACHO 3asory.

(2) 3anoropepxatensb, rpysononyyartenb nubo
WHOE NNLO, NMeloLLee NHTepPeC B 3aCTPaxoOBaHHOM
MMyLLeCTBe, MOTYT 3aCTpaxoBaTb ero oT MMeHU
1 B MONb3y APYrMX 3avHTePeCOBaHHbIX JINL, a TaKXKe
B CBOIO COOCTBEHHYIO MONb3Y.

(3) CObCTBEHHMK CTPAXYeMOro UMyLLIECTBA UMEET
CTPaxoBOW MHTepeC B OTHOLWIEHWN NOJIHOW CTOU-
MOCTM TaKOro MMYLLEeCTBa, HEB3MPas Ha TO, YTO Ka-
Koe-nnbo TpeTbe NNLO COrnacnnocb nnn obsasaHo
ynnaTtuTb emy BO3MelLeHMe B Cllyyae BO3HMKHOBE-
HUA yObITKa.

15. YcTynKka nHrtepeca

Ecnu ctpaxoBatenb ycTynaeT uim nHbIM obpa-
30M OTUYXK[AEeT CBON MHTEPEC B 3aCTPaXOBaHHOM
MUMyLLECTBE, OH TeM CaMbiM He nepeaaeT Npaso-
npeeMH1KY CBOU NpaBa No JOroBOpY CTPaxoBaHWs,
KpoMme CJlyyaeB, KOra IMeeTCA NMPAMO BblpakeHHoe
UK nofapasymMeBaemoe cormnalleHne ¢ npasonpe-
€MHUKOM O Takol nepegaye. OgHaKko NonoxeHna
HacToALeN CTaTbW He 3aTparvBaloT Nepexoa nHTe-
peca B CUy 3aKOHa.

CrpaxoBas CTOMMOCTb
16. Pasmep cTpaxoBoil CTOMMOCTI

C yueToM No6bIX MPAMBIX YKa3aHWIA U OLEHKN
B NMOJSINCe CTpaxoBas CTOMMOCTb 3aCTPAaXOBaHHOIO
MMyLLIECTBA [OMKHA OnpeaenaTbca ceayowmm ob-
pa3zom:

(1) npu cTpaxoBaHUM CyaHa CTPaxoBOW CTOUMO-
CTblo ABMAETCA CTOMMOCTb CyHa B MOMEHT Hayana
LEeNCTBMA PUCKa, BKtoUan ero obopynosaHue, npo-
[IOBONbCTBUE 1 CHabXKeHMe ans opuLEepoB 1 SKNMa-
»Ka, AEHbI Y, BbiNJIAYeHHbIE aBaHCOM B CYET 3apaboT-
HOW NNaTbl SKMMNaXy, a Takxe Jpyrue pacxogbl (ecsim
TaKOBble MEeNNCb), MPOoN3BeAEeHHbIE AN1A TOro, YTo-
6bl NPUBECTU CYAHO B COCTOAHKE, NPUrogHOe s
pelica nnn NpeanpusTya, NPeaycMOTPEHHOTO Mo-
JINCOM, @ TaKXKe Pacxofbl N0 CTPAXOBAHUIO B LIESTOM.

CTpaxoBas CTOMMOCTb MPUMEHUTENIbHO K Napo-
BOMY CY[HY BK/IOYAET TaKKe MeXaHMW3Mbl, KOT/Ibl,
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14. Quantum of interest

(1) Where the subject-matter insured is mort-
gaged, the mortgagor has an insurable interest in
the full value thereof, and the mortgagee has an
insurable interest in respect of any sum due or to
become due under the mortgage.

(2) A mortgagee, consignee, or other person hav-
ing an interest in the subject-matter insured may
insure on behalf and for the benefit of other persons
interested as well as for his own benefit.

(3) The owner of insurable property has an in-
surable interest in respect of the full value thereof,
notwithstanding that some third person may have
agreed, or be liable, to indemnify him in case of loss.

15. Assignment of interest

Where the assured assigns or otherwise parts
with his interest in the subject-matter insured, he
does not thereby transfer to the assignee his rights
under the contract of insurance, unless there be an
express or implied agreement with the assignee to
that effect. But the provisions of this section do not
affect a transmission of interest by operation of law.

Insurable Value
16. Measure of insurable value

Subject to any express provision or valuation in
the policy, the insurable value of the subject-matter
insured must be ascertained as follows:

(1) In insurance on ship, the insurable value is
the value, at the commencement of the risk, of the
ship, including her outfit, provisions and stores for
the officers and crew, money advanced for seamen’s
wages, and other disbursements (if any) incurred
to make the ship fit for the voyage or adventure
contemplated by the policy, plus the charges of in-
surance upon the whole:

The insurable value, in the case of a steamship,
includes also the machinery, boilers, and coals and



3anacbl s U MaWVHHOE 060pyA0BaHUNER, eCivi OHK
npuHagnexart cTpaxoBaTtento, U NPUMEHUTENIbHO
K CYOHY, KOTOpOE 1CNosb3yeTcA B KAKOM-NMbo cre-
LManbHOM BrEe TOProBOro MopensiaBaHus, o6bly-
Hoe 0bopyLoBaHWe, HEOOXOAMMOE AJ1A Takoro B1ga
TOProBOro MopennaBaHus;

(2) npu cTpaxoBaHUK dpaxTa, HE3ABUCUMO OT
TOro, yniaayeH OH aBaHCOM UM MHbIM 06pasom,
CTPaxoBOW CTOMMOCTbIO AABNAETCA BanoBasa CyM-
Ma ppaxTa, HAXOAALLAACA Ha PUCKe CTpaxoBaTens,
a TakXe pacxofpbl MO CTPaxoBaHWIo;

(3) npu cTpaxoBaHWMM rpy30B UM TOBAPOB CTPa-
XOBOW CTOMMOCTbIO ABAAETCA NepBOHaYasibHasA CTo-
MMOCTb 3aCTpaxoBaHHOro nMylLllecTsa c npubasne-
HMEM PacxXOA0B, CBA3AHHbIX C OTFPY3KOMW, a TakxKe
pacxofoB Mo CTPaxOBaHMIO B LIESIOM;

(4) npn cTpaxoBaHUM NOOOro MHOTFO VMYLLECTBA
CTPaxoBOW CTOMMOCTbIO ABNAETCA CYMMa, HaxoaA-
LLAACA Ha pUCKe CTpaxoBaTensa B MOMEHT Hayasa
JeNncTBMA NOMMCA, a TaKXKe pacxofbl NO CTpaxoBa-
HUI0.

PackpbiTuie nHpopmaumm n 3asBneHus

17. CrpaxoBaHne OCHOBAHO Ha HauBbICLIEN
po6pocoBecTHocTU (uberrimae fidei)

[loroBop MOpCKOro CTpaxoBaHWsA eCTb f,OrOBOP,
OCHOBAHHbI HA HaMBbICLIEN OOPOCOBECTHOCTH,
1 eCNIv HamBbICLLaA fOOPOCOBECTHOCTb He cobntoae-
Ha KaKon-nnbo 13 CTOPOH, TO JOFOBOP MOXKET ObITb
PacTOPrHyT APYron CTOPOHON.

V3meHeHuUAa 8 mekcme 3aKoHa

[BoiOeneHHas cepouiM] hpasa UCKoHeHa u3s mek-
cma 3akoHa 12.08.2016 nonoxeHuamu cm. 14(3)(a),
23(2) 3akoHa o cmpaxosaHuu 2015 2. (cM. makxe
cm. 14(3)(b), 22(1) ykazaHHozo 3akoHa 2015 2.)

18. PackpbiTne nHpopmaumm ctpaxoBartenem

(1) C yyueToM NONOXKEHWN HAaCcTOALLEN CTaTbl
CcTpaxoBaTesfib 06A3aH PacKpbITb CTPAXOBLYMKY
[0 3aK/0YEeHNA JOroBOpa BCAKOE CyLeCTBEH-
Hoe 06CTOATENBCTBO, KOTOPOE N3BECTHO CTpa-
XOBaTesto, N NMPn 3TOM CTpaxoBaTeslb CYUTAETCA
3HalLWMM BCAKOoe 06CTOATENBCTBO, KOTOPOE Npu
06bIYHOM XOfe AeATENbHOCTU JOMXKHO ObITb emy
n3BeCTHO. Ecnn cTpaxoBaTenb He COBepLUaET Ta-
KOe pacKpbITUe, CTPAaXOBLMK MOXET PaCTOPrHyTb
LOoroeop.
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engine stores if owned by the assured, and, in the
case of a ship engaged in a special trade, the ordi-
nary fittings requisite for that trade:

(2) In insurance on freight, whether paid in ad-
vance or otherwise, the insurable value is the gross
amount of the freight at the risk of the assured, plus
the charges of insurance:

(3) In insurance on goods or merchandise, the
insurable value is the prime cost of the property
insured, plus the expenses of and incidental to ship-
ping and the charges of insurance upon the whole:

(4) In insurance on any other subject-matter, the
insurable value is the amount at the risk of the as-
sured when the policy attaches, plus the charges
of insurance.

Disclosure and Representations

17. Insurance is uberrimae fidei

A contract of marine insurance is a contract
based upon the utmost good faith, and, if the ut-
most good faith be not observed by either party, the
contract may be avoided by the other party.

Textual Amendments

Words in s. 17 omitted (12.8.2016) by virtue of In-
surance Act 2015 (c. 4), ss. 14(3)(a), 23(2) (with ss. 14(3)
(b), 22(1))

18. Disclosure by assured

(1) Subject to the provisions of this section, the
assured must disclose to the insurer, before the
contract is concluded, every material circumstance
which is known to the assured, and the assured is
deemed to know every circumstance which, in the
ordinary course of business, ought to be known by
him. If the assured fails to make such disclosure, the
insurer may avoid the contract.
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(2) CywecTBeHHbIM ABNAETCA BCAKOE 06CTO-
ATENbCTBO, KOTOPOE NMOBANANO Obl Ha CyKAeHne
npefycMOTPUTENBHOIO CTPaxOBLUMKa NPY Ha3Ha-
YeHUN NPEMUN UV PELLEHMI BOMPOCA O TOM, Npu-
MET JI OH PUCK.

(3) Mpwn oTcyTCcTBUM 3anpoca HeT Heobxoau-
MOCTU packpbiBaTb ciiefylolme o6CcToATeNbCTBA,
a UMEHHO:

(a) ntoboe 06CTOATENBCTBO, KOTOPOE YMEHbLIAET
puck;

(b) ntob6oe 06CcTOATENBCTBO, KOTOPOE U3BECTHO
nmbo npestommnpyeTcs® N3BECTHbIM CTPAXOBLUUKY.
CTpaxoBLVK NPE3IOMUPYETCS 3HAIOLVM HOTOPHbIE
1 obuiensBecTHble GaKTbl, a Takxe GpaKTbl, KOTopble
CTPaxOBLUVK KaK TAKOBOW AOMKEH 3HaTb Npu 06bIY-
HOM XOfie CBOEl AeATeNIbHOCTY;

(c) ntob6oe 06CcTOATENBCTBO, B OTHOLIEHWN KO-
TOPOro CTPaxXoBLLYMK OTKa3anca oT npasa Ha nony-
yeHue nHbopmaLmy;

(d) ntob6oe 06CTOATENBCTBO, PACKPbIBaTb KOTO-
poe HeT HeobxoanmMocTh'® Mo NPUYMHE KaKoW-nu-
60 NpAMO BbIpaXKeHHOW 1Ny nogpasymeBaemMon
rapaHTuu.

(4) ABnsieTca N Kakoe-NnnMbo KOHKPeTHoe 06CTo-
ATENIbCTBO, KOTOPOE He OblI0 PaCcKPbITO, CYLLECTBEH-
HbIM MM HET, 3TO B KaXKAOM cilyyae Bonpoc dakra.

(5) TepMmrH «06CTOATENLCTBO» BKAKOYAET Jt060e
coobLeHe, cienaHHoe CTpaxoBaTesto, Uv uHdop-
MaLMIo, MOJyYEHHYIO CTPaxoBaTeIEM.

V3meHeHusa 8 mekcme 3akoHa

Cmames 18 ommenreHa (12.08.2016) nonoxeHus-
mu cm. 21(2), 23(2) 3akoHa o cmpaxosaHuu 2015 2.
(cm. makxe cm. 21(3)(b), 22(1) ykazaHHo20 3akoHa
20152.)

19. PackpbiTne nHpopmMaLun areHTom, 3a-
KJloyaowmnm cTpaxoBaHve

(1) C yueToM nonoxeHun npegpigyLien ctaTtb
KacaTeslbHO 0O6CTOATENbCTB, KOTOPble HET HEOOXO-
AVMOCTU PacKpbIiBaTb, C/IN CTPaxoBaHMe 3aKJlio-
YyaeTcA AnA CTpaxoBaTesa areHToOM, areHT 06s3aH
PacKpbITb CTPaXOBLLVKY:

(a) BcAKOe cyLecTBeHHOE 0OCTOATENBbCTBO, KOTO-
poe 13BEeCTHO eMy CaMOMY, 1 MPY 3TOM CTPaXOBOM
areHT CYMTAETCA 3HAKLLVM BCSIKOE 00CTOATENBCTBO,
KOTOpoe Npu 0ObIYHOM Xofe AesATeNIbHOCTU AOSTXKHO
ObITb €MY U3BECTHO VN JOJIKHO 6b110 ObITb eMy
coobUleHO, a TakXe

(b) BCcAKoe cyllecTBeHHOE 06CTOATENBCTBO, KO-
TOpoe 06A3aH PacKpbITb CTPAxoBaTesib, KpOMe CI1y-
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(2) Every circumstance is material which would
influence the judgment of a prudent insurer in fixing
the premium, or determining whether he will take
the risk.

(3) In the absence of inquiry the following cir-
cumstances need not be disclosed, namely:

(@) Any circumstance which diminishes the risk:

(b) Any circumstance which is known or pre-
sumed to be known to the insurer. The insurer is
presumed to know matters of common notoriety
or knowledge, and matters which an insurer in the
ordinary course of his business, as such, ought to
know;

(c) Any circumstance as to which information is
waived by the insurer;

(d) Any circumstance which it is superfluous to
disclose by reason of any express or implied war-
ranty.

(4) Whether any particular circumstance, which
is not disclosed, be material or not is, in each case,
a question of fact.

(5) The term ‘circumstance’ includes any com-
munication made to, or information received by,
the assured.

Textual Amendments
S. 18 omitted (12.8.2016) by virtue of Insurance Act
2015 (c. 4), ss. 21(2), 23(2) (with ss. 21(3), 22(1))

19. Disclosure by agent effecting insurance

(1) Subject to the provisions of the preceding
section as to circumstances which need not be
disclosed, where an insurance is effected for the
assured by an agent, the agent must disclose to
the insurer —

(a) Every material circumstance which is known
to himself, and an agent to insure is deemed to
know every circumstance which in the ordinary
course of business ought to be known by, or to have
been communicated to, him; and

(b) Every material circumstance which the as-
sured is bound to disclose, unless it come to his
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yaeB, KOrja OHO JOXOAUT A0 €r0 CBEAEHMSA CIINLLKOM
NO3JHO, UTOObI COOOLNTD O HEM areHTy.

(2) HacToswas cTaTba He MPUMEHAETCA B OTHO-
LEeHWM JOroBOpPa MOPCKOro CTPAxXOBaHUA, eC/ OH
ABNAETCA AOrOBOPOM NOTPEOUTENBCKOrO CTPaxoBa-
HVA B CMbIC/e 3aKoHa O (pacKpbiTum nHdopmaLum
1 3aABNEHUAX B) NOTPEeOUTENBCKOM CTPAaXOBaHNUM
2012r.

V3meHeHua 8 mekcme 3akoHa

Cmamesa 19 ommeHeHa (12.08.2016) nonoxeHus-
mu cm. 21(2), 23(2) 3akoHa o cmpaxosaHuu 2015 e.
(cm. makxe cm. 21(3), 22(1) ykazaHHo20 3aKOHa
20152.)

20. 3aaBneHNsA BO BpeMs NeperoBopos o 3a-
KnouyeHun forosopa

(1) Bcakoe cyujecTBeHHOe 3asABeHNe, Caenax-
HOe CTPaxoBaTeNIeM VSN ero areHTOM CTPaXOBLLUKY
B XO[l€ NEePEroBOPOB O 3aK/0YEHUM OroBOpa U A0
TOro, Kak JOroBoOp 3aKJ/ltoueH, AOIKHO ObITb BEP-
HbIM. ECnin oHO ABNSIeTCA HEBEPHbIM, CTPAXOBLLMK
MOKET PAaCTOPrHyTb JOrOBOP.

(2) CywecTBeHHbIM ABNAETCA 3aABNEHME, KO-
TOpOe NoBKANO Obl Ha CyXKAeHMe NpeayCcMOTPU-
TENIbHOro CTPAxOBLMKa NPWY Ha3HAYeHUN npe-
MWW WV peLleHn BONpoca O TOM, MPUMET NN OH
pucK.

(3) 3asBneHne MoXeT 6bITb MO0 3aABIEHNEM
o dakTe, 1160 3asABNEHEM NO BONPOCY OXMAAHUSA
VI NPeanoioXeHus.

(4) 3asBneHue o dpakTe ABNAETCA COOTBETCTBY-
IOWMM OENCTBUTENBHOCTU, €CJIN OHO MPABUJIBHO
Mo CyLLecTBY, TO €CTb eC/IN pasfinume Mexay Tem,
YTO 3aABJIEHO, U TEM, YTO COOTBETCTBYET AeNCTBU-
TENIbHOCTU, He CUNTANOCh Obl CYLLIECTBEHHbIM Mpea-
YCMOTPUTENIbHbIM CTPAXOBLLNKOM.

(5) 3aABneHve No BONPOCY OXMAAHUA NN Npes-
NMOJSIOXKEHUA ABNAETCA BEPHbIM, €CJI OHO CAENAHO
[06POCOBECTHO.

(6) 3aaBneHne MoXeT 6biTb OTO3BAHO WU UC-
npaBJfieHO O MOMEHTa 3aKJ/IloueHna 4oroBopa.

(7) ABnAeTcA N KOHKPETHOE 3asABJfIeHMe Cylle-
CTBEHHbIM W/ HET, 3TO B KaXKAOM CJlyyae BOMpPOC
¢dakrTa.

V3meHeHUsA 8 mekcme 3aKOHa

Cmamesa 20 ommeHeHa 12.08.2016 nonoxeHus-
mu cm. 21(2), 23(2) 3akoHa o cmpaxosaHuu 2015 a.
(cm. makxe cm. 21(3), 22(1) ykazaHHo20 3aKoHa
20152.)
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knowledge too late to communicate it to the
agent.

(2) This section does not apply in relation to a
contract of marine insurance if it is a consumer in-
surance contract within the meaning of the Con-
sumer Insurance (Disclosure and Representations)
Act 2012.

Textual Amendments
S. 19 omitted (12.8.2016) by virtue of Insurance Act
2015 (c. 4), ss. 21(2), 23(2) (with ss. 21(3), 22(1))

20. Representations pending negotiation of
contract

(1) Every material representation made by the
assured or his agent to the insurer during the nego-
tiations for the contract, and before the contract is
concluded, must be true. If it be untrue the insurer
may avoid the contract.

(2) A representation is material which would in-
fluence the judgment of a prudent insurer in fixing
the premium, or determining whether he will take
the risk.

(3) A representation may be either a represen-
tation as to a matter of fact, or as to a matter of
expectation or belief.

(4) A representation as to a matter of fact is true,
if it be substantially correct, that is to say, if the dif-
ference between what is represented and what is
actually correct would not be considered material
by a prudent insurer.

(5) A representation as to a matter of expectation
or belief is true if it be made in good faith.

(6) A representation may be withdrawn or cor-
rected before the contract is concluded.

(7) Whether a particular representation be mate-
rial or not is, in each case, a question of fact.

Textual Amendments
S. 20 omitted (12.8.2016) by virtue of Insurance Act
2015 (c. 4),ss. 21(2), 23(2) (with ss. 21(3), 22(1))
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21. Korga goroBop cuntaeTca 3aKk/lo4YeHHbIM

[loroBop MOpPCKOro CTpaxoBaHWA CYNTAETCA 3a-
KIOYEHHbIM, KOrfa npeanoXxeHune cTpaxoBaTens ak-
LenToBaHO'' CTPAxXOBLLMKOM, HE3aBNCKMO OT TOTO,
6bin TOrga BblAaH NOAWC MW HET; a ANa Lenu ao-
Ka3blBaHWA TOrO, Koraa npeasioxeHue 6bino akuen-
TOBaHO, CCbIJIKa MOXeT ObITb CAieNaHa Ha Caum, Ui
KOBEPHOT, U Ha NHOW OOLLENPUHATBIV MEMOPAH-
OyM O forosope'.

Vi3meHeHus 8 mekcme 3aKoHA

lMocnedHas ppasza cm. 21 ommeHeHa 8 OmHouwie-
HUU 002080pP08, 3AK/TIOYEHHbIX UU OOPMIIeHHbIX
nocne 01.08.1959 . (cm. u. Il MpunoxeHus 8 3akoHa
0 puHaHcax 1959.2.)"3

Monmc

22. loroBop AOKEH ObITb MIHKOPNOPVPOBaH
B nonunc

C yyeToM nonokeHui 1oboro 3akoHa fOrosop
MOPCKOIO CTPaxoBaHMA He JOMYCKAeTCs B KauecTBe
AOKa3aTeNbCTBa, €C/IM OH He MHKOPMOPUPOBaH
B MOPCKOM MoJince B COOTBETCTBUM C HACTOALLMM
3akoHoM. [Monunc moxeT 6bITb 0hOpPMIIEH 1 BblgaH
nMb0o B MOMEHT 3aKJloUeHNs OroBopa, MMbo Brno-
cnencTBUn.

23. Y70 fOoMmKHO 6bITb YKa3aHO B nonuce

MopcKoW Nonnc JOMKeH yKa3biBaTb:

(1) HaumeHoBaHue cTpaxoBaTens nubo nuua,
KOTOPOE 3aKJ/IH0UaEeT CTPAxXoBaHVEe OT ero MEHM.

(2)-(5) [OT™mMeHeHbI]

V3meHeHuUA 8 mekcme 3aKoHa

Mapazpadper (2)-(5) cm. 23 ommeHeHbl 8 OMHOWIe-
HUU 002080pP08, 3aK/TIOYEHHbIX UIU OOPMIIEHHbIX
nocse 01.08.1959 (cm. u. Il lpunoxeHus 8 3akoHa
0 uHaHcax 1959..)™

24, Mopnucb cTpaxoBLMKa

(1) Mopckon nonuc goskeH ObiTb NoanNMcaH
CTPaxOBLUMKOM MAN OT ero MMeHn Npu yCnosuu,
YTO B CJIyyae Kopropaumnn'> Hanmume oTTMCKa Kop-
NMopPaTMBHON NeYaT! MOXKET ObITb OCTAaTOUHbIM; Of-
HAKO HMYUTO B HACTOALLEN CTaTbe He AOMKHO OblTbh
NCTONKOBaHO KakK TpeboBaHMe 0 TOM, YTO NOANUCH
Kopropauuun fomKHa 6bITb caenaHa 3a nevatbio.
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21.When contract is deemed to be concluded

A contract of marine insurance is deemed to
be concluded when the proposal of the assured
is accepted by the insurer, whether the policy be
then issued or not; and, for the purpose of showing
when the proposal was accepted, reference may be
made to the slip or covering note or other custom-
ary memorandum of the contract.

Textual Amendments
Words repealed as to instruments made or execut-
ed after 1.8.1959 by Finance Act 1959 (c. 58), Sch. 8 Pt. Il

The Policy

22, Contract must be embodied in policy

Subject to the provisions of any statute, a con-
tract of marine insurance is inadmissible in evidence
unless it is embodied in a marine policy in accor-
dance with this Act. The policy may be executed
and issued either at the time when the contract is
concluded, or afterwards.

23. What policy must specify

A marine policy must specify -

(1) The name of the assured, or of some person
who effects the insurance on his behalf:

(2)-(5) [Repealed].

Textual Amendments

S. 23(2)-(5) repealed as to instruments made or
executed after 1.8.1959 by Finance Act 1959 (c. 58),
Sch.8Pt. 1l

24, Signature of insurer

(1) A marine policy must be signed by or on
behalf of the insurer, provided that in the case of
a corporation the corporate seal may be sufficient,
but nothing in this section shall be construed as
requiring the subscription of a corporation to be
under seal.
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(2) Ecnn nonuc nognucaH asymst unv 66nbLwvm
KONMMYECTBOM CTPAXOBLUNKOB WX OT UX UMEHN,
Kagaa noAnucb, ecnm NpAMo He yKa3aHo UHOoe,
06pa3syeT OTAeNbHbIN JOFOBOP CO CTPAXOBATENEM.

25, PeiicoBble NOANCHI U NOINCHI Ha CPOK

(1) Ecnn goroBop 3aKsovaeTcs, YToObl 3aCTPaxo-
BaTb NPEAMET Ha YCJIOBUN «B U OT» IGO0 OT OAHOI0
MecTa A0 ApYroro Uam gpyryux Mect, NoiMc MMeHyeT-
CA «PENCOBbIM MOMNCOM», @ EC/IN JOFOBOP 3aKJIloua-
eTCs, YTOObI 3aCTPaxoBaTb NPeAMeT Ha onpeaesneH-
HbI NePUOA BPEMEHU, NOINC UMEHYETCA «MOSINCOM
Ha CPOK». B 0f1H 1 TOT »e Nonc MOXET ObITb BKJIHO-
YeH [OroBOp KakK Ha pPelc, Tak U Ha CPOK.

(2) [oTMeHeH]

V3meHeHuUA 8 mekcme 3aKoHa

Cmamesa 25(2) ommeHeHa 8 omHoWeHuUU 00-
208008, 3aKJIHOHEHHbIX UIU OOPMIIEHHbIX NOCIIe
01.08.1959 (cm. u. Il [punoxeHusa 8 3aKkoHA 0 UHAH-
cax 1959.2)'¢

26. O603HauYeHMe 3aCTPaxoBaHHOro npea-
meTa

(1) 3acTpaxoBaHHbIN NpegMeT AoMKeH OblTb
0603HaYeH B MOPCKOM MOJIMCe C pPa3yMHO onpe-
AEeNneHHOCTbIO.

(2) XapakTep 1 BeNMUYMHY MHTepeca CTpaxoBare-
NA B 3aCTpaxoBaHHOM npeameTe HeT Heobxoanmo-
CTV yKa3blBaTb B Mofuce.

(3) Ecnn nonnc o603HavaeT 3aCTpaxoBaHHbIN
npeameT B 00LWMX TEPMUHAX'’, OH JOMKEH TONKO-
BaTbCA TaKMM 06pa3om, UTobbl [ero NonoxeHwus]
NMPUMEHSANNCH K UHTEPECY, KOTOPbIV CTPaxoBaTesb
HamepeBancsl MOKPbITb CTPAXOBAHNEM.

(4) Mpw NnpMeHeHUN HacToALLEeN CTaTby cnegyeT
yumnTbIBaTb Nlo60e 06bIKHOBEHME, perynupyoLiee
0603HayeHMe 3aCTPaxoBaHHOIO NpeameTa.

27. TakcnpoBaHHbIN NOANC

(1) Nonnc mokeT 6bITb TAKCUPOBAHHBIM WA He-
TaKCMPOBAHHbIM.

(2) TakcMpoBaHHbIM NOIMCOM ABAAETCA MNOUC,
KOTOpbI yKa3blBaeT COrNacoBaHHY CTOMMOCTb 3a-
CTpaxOBaHHOro NpegmeTa.

(3) C yyeToM NONOXKeHUN HacTOALLEro 3aKoHa
1 Npu OTCYTCTBMM 0OMaHa CTOMMOCTb, yCTaHOBJEH-
Has Non1CcoM, B OTHOLLEHUAX MeXY CTPAXOBLLNKOM
1 CTpaxoBaTesieM ABJIAETCA OKOHYATENbHbIM [JOKa-

IV. BAPYBEXXHOE MPABO | FOREIGN LAW

(2) Where a policy is subscribed by or on behalf
of two or more insurers, each subscription, unless
the contrary be expressed, constitutes a distinct
contract with the assured.

25.Voyage and time policies

(1) Where the contract is to insure the sub-
ject-matter ‘at and from, or from one place to an-
other or other, the policy is called a‘voyage policy,
and where the contract is to insure the subject-mat-
ter for a definite period of time the policy is called
a’time policy! A contract for both voyage and time
may be included in the same policy.

(2) [Repealed].

Textual Amendments
S. 25(2) repealed as to instruments made or execut-
ed after 1.8.1959 by Finance Act 1959 (c. 58), Sch. 8 Pt. Il

26. Designation of subject-matter

(1) The subject-matter insured must be desig-
nated in a marine policy with reasonable certainty.

(2) The nature and extent of the interest of the
assured in the subject-matter insured need not be
specified in the policy.

(3) Where the policy designates the subject-mat-
ter insured in general terms, it shall be construed
to apply to the interest intended by the assured to
be covered.

(4) In the application of this section regard shall
be had to any usage regulating the designation of
the subject-matter insured.

27.Valued policy
(1) A policy may be either valued or unvalued.

(2) A valued policy is a policy which specifies the
agreed value of the subject-matter insured.

(3) Subject to the provisions of this Act, and
in the absence of fraud, the value fixed by the
policy is, as between the insurer and assured,
conclusive of the insurable value of the subject
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3aTeIbCTBOM] CTPaXOBOW CTOMMOCTU NPeaMETa, KO-
TOPbI UMENOCb B BUAY 3aCTpaxoBaTb, HE3aBMCMMO
OT TOro, BO3HUK/IM NOJSIHaA rmbesb Uian YaCTUYHbIN
y6bITOK'®.

(4) Ecnn nHOe He NpPefyCMOTPEHO MOJMMCOM,
CTOMMOCTb, YCTaHOBJIEHHAA MOJINCOM, He ABNAET-
Csl OKOHYaTesIbHbIM [JOKa3aTeNnbCTBOM] AnAa uenun
ornpegeneHus, MMena M Mecto KOHCTPYKTUBHasA
nonHas rméenb.

28. HetakcnpoBaHHbI NOANC

HeTakcrMpoBaHHbIM NOANCOM ABNAETCA MOMNC,
KOTOPbI He YKa3blBaeT CTOMMOCTb 3aCTPaxoBaH-
HOro NpeaMeTa, HO C YY4EeTOM JIMMUTa CTPaxoBOM
CYMMbl OCTaBfIfieT CTPAXOBYO CTOMMOCTb AA ee
onpeaeneHysa BNOCNeACTBM CMOCOOOM, yKa3aHHbIM
BblLLe B HAaCTOsALLEM 3aKoHe.

29. [eHepanbHbI NOANC B OTHOLLEHUM Nepe-
BO3OK CyAHOM WNn cyaamm

(1) TeHepanbHbIM NOINCOM ABAAETCA NONNC, KO-
TOPbIV M3NaraeT CTpaxoBaHWe B 06LWMX TepMUHAX
1 OCTaBNAET Ha3BaHMe CyHa UK CYAOB, a TakkKe
Apyrve noapobHOCTN AnA NX onpefeneHns nocpea-
CTBOM NocsieflytoLero 3aaBneHms.

(2) Nocnepnytowwme 3aaBneHVe NN 3aABIEHNA MO-
ryT 6bITb cenaHbl MOCPEACTBOM HAAMUCK HA 060-
poTe nonnca UM NHbIM 0BLLLENPUHATBIM CMOCOOOM.

(3) Ecnu nHoe He NpegyCcMOTPEHO MNONMCOM, 3a-
ABNEHMA OOJKHbI AenaTbCA B MOPAAKE OTMPaBKU
VN NOrpy3KKU rpy30oB Ha cyfa. NpumeHnTenbHO
K rpy3am OHW JOJKHbl OXBaTbiBaTb BCE OTMPABKN,
nognagatoLme noj ycnosmsa nosnca, a CTouMocTb
rPY30B WA MHOTO UMYLLECTBA AOMKHA ObITb 00BAB-
JIeHa YeCTHO, OAHAKO He3asBIeHNE VN OLWNOOYHOE
3aABNIeHMEe MOTYT OblTb MCMPaBfieHbI AaXke nocne
HacTynneHus yobiTKa nnm npubbITuA Npu ycnosuu,
yTO TaKoe He3asaBeHue nnu [ownbouHoe] 3asaBne-
Hue ObiNn gonyLleHbl OOPOCOBECTHO.

(4) Ecnn nHoe He NpeayCcMOTPEHO MOJSINCOM, TO B
cflyyae, Korga 3asBneHre 0 CTOMMOCTM He 6bio cae-
NaHo 0 yBEAOMIIEHNA O HACTYM/IeHNM YObITKOB Unn
O NPUOLITUK, MONINC AOJIXKEH CUNTATbCS HETAKCUPO-
BaHHbIM B OTHOLLUEHUW NpeMeTa TaKOro 3asBNEHMA.

30. TonkoBaHMe ycnoBuiA nonuca
(1) Monnc moxeT bbITb coCTaBneH B popme, Npu-

BefleHHON B [epBOM NPUNOXKEHNN K HacToALLEMY
3aKoHy.
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intended to be insured, whether the loss be total
or partial.

(4) Unless the policy otherwise provides, the
value fixed by the policy is not conclusive for the
purpose of determining whether there has been a
constructive total loss.

28. Unvalued policy

An unvalued policy is a policy which does not
specify the value of the subject-matter insured, but
subject to the limit of the sum insured, leaves the
insurable value to be subsequently ascertained, in
the manner herein-before specified.

29. Floating policy by ship or ships

(1) A floating policy is a policy which describes
the insurance in general terms, and leaves the name
of the ship or ships and other particulars to be de-
fined by subsequent declaration.

(2) The subsequent declaration or declarations
may be made by indorsement on the policy, or in
other customary manner.

(3) Unless the policy otherwise provides, the dec-
larations must be made in the order of dispatch or
shipment. They must, in the case of goods, comprise
all consignments within the terms of the policy, and
the value of the goods or other property must be
honestly stated, but an omission or erroneous dec-
laration may be rectified even after loss or arrival,
provided the omission or declaration was made in
good faith

(4) Unless the policy otherwise provides, where
a declaration of value is not made until after notice
of loss or arrival, the policy must be treated as an
unvalued policy as regards the subject-matter of
that declaration.

30. Construction of terms in policy

(1) A policy may be in the form in the First Sched-
ule to this Act.



(2) C yueTOoM NONIOKEHUI HACTOALLEro 3aKOHa,
N eCNIY KOHTEKCT NoMnca He TpebyeT MHOro, TepMu-
Hbl 11 BblpaXeHuA, N3/1I0XKeHHble B [lepBoM npuo-
MeHUN K HacToALLEMY 3aKOHY, AOMMKHbI TONIKOBATbCA
KaK nmetowne chepy NnprMeHeHrs 1 3HaueHne, Npu-
flaBaemble UM B YKa3aHHOM [punoxeHunu.

31. Mpemua, nognexawana cornacoBaHuio
B Gyaywem

(1) Ecnu cTpaxoBaHMe 3aKNYEHO 3a NPeMMIO,
KOTOpas NOANEXMNT COrTacoBaHUIO, 1 TaKOe COornaco-
BaHVie He COCTOANOCh, MOANEXMNT ynaTe pa3ymHas
npemMus.

(2) Ecnun cTpaxoBaHMe 3aKIlYeHO Ha YCII0BUAX
0 TOM, UTO NpPW HaCTyMJIeHUN OoNpefesIeHHOro Co-
6bITUA NOANEXMNT COrNAcoOBaHMIO JONONHUTENbHAA
npemus, 1 3To cobbITe HacTYMNKOo, a CornacoBaHne
He COCTOANOCh, TOrAa NOASIEXMT ynyaTe pasymHas
LOMONHUTENbHAA NPeMuUs.

[lBoliHOe cTpaxoBaHue
32. [iBoiHOEe cTpaxoBaHue

(1) Ecnn pBa vnu 6onbliee KONMYeCTBO NOJSIMCOB
3aK/oYeHbl CTpaxoBaTesiemM Ui OT €0 UMEHU B OT-
HOLLUEHUN OQHOrO Y TOTO Xe NPeanpuUATAS 1 NH-
Tepeca unu noboN 1xX YacTu 1 CTPAxoBble CYMMbl
NpeBbILLAT BO3MELLEHME, AOMNYyCKaeMoe HacToA-
LM 3aKOHOM, CTPaxoBaTeslb CUMTAETCA YPE3IMEPHO
3aCTPaxoBaHHbIM MyTeM ABOMHOIO CTPaxoBaHMs.

(2) Ecnn cTpaxoBaTtenb Ype3mMepHO 3acTpaxoBaH
nocpeaCcTBOM ABOVMHOIO CTPaxoBaHUSA:

(a) cTpaxoBaTenb, ecnm NHOe He NpedyCMOTPEHO
MOJSICOM, MOXET TpeboBaTb MnaTeXka OT CTPAXOB-
LLMKOB B TAaKOM NOPAAKE, B KAKOM OH MOXKET NOCYM-
TaTb HEOOXOAMMbIM, MPY YCSIOBUK, YTO OH He Brpase
MoNyYnTb KaKy-nbo Cymmy, NPEBbILIAOLLYI0 BO3-
MeLleHre, oMyCKaeMoe HacToALWMUM 3aKOHOM;

(b) ecnu nonnc, no KOTopomMy CcTpaxoBaTesb
3aABnAeT TpeboBaHMe, ABNAETCA TaKCUPOBaHHbIM
NoJINCOM, CTpaxoBaTesb 06A3aH BKOYNTb B CYET
COrNacoBaHHON OLEHKM N06YI0 CyMMY, MOMyYEHHYO
WIM MO KaKOMy-1M60 Apyromy nosmncy, He3aBnucrmo
OT AeNCTBUTENbHOWM CTOMMOCTM 3aCTPAXOBAHHOTO
npeameTa;

(€) ecnu nonnc, No KOTOPOMyY CTpaxoBaTeslb 3a-
ABNseT TpeboBaHne, ABNSAETCS HETAKCUPOBAHHBIM
NoJINCOM, CTPaxoBaTeb 06A3aH BK/IOYUTbL B CYET
MOMHOW CTPAXOBOW CTOMMOCTU Nt0GYI0 CyMMY, NOnYy-
YeHHYI0 M MO KakoMy-nnbo fpyromMmy nonucy;
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(2) Subject to the provisions of this Act, and un-
less the context of the policy otherwise requires,
the terms and expressions mentioned in the First
Schedule to this Act shall be construed as having
the scope and meaning in that schedule assigned
to them.

31. Premium to be arranged

(1) Where an insurance is effected at a premium
to be arranged, and no arrangement is made, a rea-
sonable premium is payable.

(2) Where an insurance is effected on the terms
that an additional premium is to be arranged in
a given event, and that event happens but no ar-
rangement is made, then a reasonable additional
premium is payable.

Double Insurance
32. Double insurance

(1) Where two or more policies are effected by or
on behalf of the assured on the same adventure and
interest or any part thereof, and the sums insured
exceed the indemnity allowed by this Act, the as-
sured is said to be over-insured by double insurance.

(2) Where the assured is over-insured by double
insurance —

(a) The assured, unless the policy otherwise pro-
vides, may claim payment from the insurers in such
order as he may think fit, provided that he is not en-
titled to receive any sum in excess of the indemnity
allowed by this Act;

(b) Where the policy under which the assured
claims is a valued policy, the assured must give cred-
it as against the valuation for any sum received by
him under any other policy without regard to the
actual value of the subject-matter insured;

(c) Where the policy under which the assured
claims is an unvalued policy he must give credit, as
against the full insurable value, for any sum received
by him under any other policy;
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(d) ecnun cTpaxoBaTenib NoNy4vaeT Kakyo-nmbo
CyMMY, MPEBbILLAIOLLYI0 BO3MELLEHNE, AOMNYyCKaeMoe
HacToALMM 3aKOHOM, OH CYUMTAEeTCA fepKaTesiem
TakoW CyMMbl Ha YCNOBUAX AOBEPUTENBHON CO6-
CTBEHHOCTY AJ11 CTPAXOBLUMKOB B COOTBETCTBUM C UX
npaBoOM Ha noJslyyeHve B3HOCOB [B cueT pacnpepe-
neHnA yobiTKal mexay cobo.

CrpaxoBble rapaHTun 1 npovee
33. CywHOCTb rapaHTn

(1) TepMUH «rapaHTMA» B NOCNeAyLWmX CTa-
TbAX, OTHOCALMNXCA K rapaHTUAM, O3HayaeT oba-
3aTeNIbCTBEHHYIO FapaHTUIO, TO eCTb FrapaHTuio,
KOTOPOW cTpaxoBaTesib 0653yeTca, UTo UTO-NMbo
onpepeneHHoe 6ygeT unu He GyaeT caenaHo unu
yTo Kakoe-nnbo ycnosure 6yaeT BbINMOSIHEHO, KO-
TOpPOU CTpaxoBaTeNb YTBEPKAAET Unn oTpulaet
CyLlecTBOBaHMeE onpefenieHHOro coctosHuA dak-
TOB.

(2) NapaHTMA MOXKET ObITb NPAMO BblpPaXKeHHOM
Uny nogpasymeBaemMon

(3) NapaHTNA, Kak OHa onpepgeneHa Bbllle, AB-
NAETCA YCNIOBUEM, KOTOPOE AOJIKHO ObITb BbIMNOJI-
HEHO B TOYHOCTM, HE3aBNCMMO OT TOrO, ABNAETCA
OHO CYyLLEeCTBEHHbIM AJ1A pUCKa UK HeT. Ecniv oHa
He BbIMOJIHEHa TakUM 06pa3oM, TO € yUeToM Jiboro
NPAMOro YKa3aHus B MOJINce CTPaxoBLMK OCBO-
60>KaeTcsi OT OTBETCTBEHHOCTY C AaTbl HAPYLLEHWS
rapaHTUn, HO 6e3 yMeHbLUEHWSA U OCBOBOXKAEeHNA
oT'? Nto6OoI OTBETCTBEHHOCTU, BO3HUKLLEN Y HErO
[0 3TOW AaThl.

Vi3meHeHusa 8 mekcme 3aKoHa

[BbiOeneHHas cepbiM] (hpasa UcKoHeHa us mek-
cma cm. 33 3akoHa (12.08.2016) nonoxeHuamu
cm. 10(7), 23(2) 3akoHa o cmpaxosaHuu 2015 2. (cm.
makxe cm. 22(2) ykazaHHo2o 3akoHa 2015 2.)

34. Korpa HapylueHne rapaHTuv 4onycTtumo

(1) HeBbINONHEHWeE rapaHTX BOMYCKAETCA, KOraa
MO MPUYNHE U3MEHEHMNA 0OCTOATENIbCTB FrapaHTUA
nepecTaeT 6bITb MPVIMEHVMON K 06CTOATENIbCTBAM
[LOroBOpa WX Korga BblMOJIHEHME FrapaHTUN CTa-
HOBWTCA NPOTMBOMNPABHbIM B CUTY Kakoro-nnbo
nocnenymoLero 3akoHa.

(2) Ecnn rapaHTuA HapyleHa, cTpaxoBaTesb
He MOXeT CCblflaTbCA B CBOE OMpaBAaHue Ha To,
YTO HapyLleHune 6bII0 YCTPAHEHO 1 FapaHTUs Gbina
BbIMOJIHEHA 4O BO3HUKHOBEHNA YObITKA.
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(d) Where the assured receives any sum in excess
of the indemnity allowed by this Act, he is deemed
to hold such sum in trust for the insurers, according
to their right of contribution among themselves.

Warranties, &C.
33. Nature of warranty

(1) A warranty, in the following sections relating
to warranties, means a promissory warranty, that is
to say, a warranty by which the assured undertakes
that some particular thing shall or shall not be done,
or that some condition shall be fulfilled, or whereby
he affirms or negatives the existence of a particular
state of facts.

(2) A warranty may be express or implied

(3) A warranty, as above defined, is a condition
which must be exactly complied with, whether it
be material to the risk or not. If it be not so com-
plied with, then, subject to any express provision
in the policy, the insurer is discharged from liabil-
ity as from the date of the breach of warranty, but
without prejudice to any liability incurred by him
before that date.

Textual Amendments
Words in s. 33(3) omitted (12.8.2016) by virtue of In-
surance Act 2015 (c. 4), ss. 10(7)(a), 23(2) (with s. 22(2))

34. When breach of warranty excused

(1) Non-compliance with a warranty is excused
when by reason of a change of circumstances, the
warranty ceases to be applicable to the circumstanc-
es of the contract, or when compliance with the
warranty is rendered unlawful by any subsequent
law.

(2) Where a warranty is broken, the assured can-
not avail himself of the defence that the breach has
been remedied, and the warranty complied with,
before loss.


http://www.legislation.gov.uk/id/ukpga/Edw7/6/41/section/33/3
http://www.legislation.gov.uk/id/ukpga/2015/4
http://www.legislation.gov.uk/id/ukpga/2015/4
http://www.legislation.gov.uk/id/ukpga/2015/4/section/10/7/a
http://www.legislation.gov.uk/id/ukpga/2015/4/section/23/2
http://www.legislation.gov.uk/id/ukpga/2015/4/section/22/2

(3) CTpaxoBLWKUK MOXeT OTKa3aTbCA OT CBOErO
npaBa CCbINAaTbCA Ha HapYLUEeHWe rapaHTUN.

Vi3meHeHus 8 mekcme 3aKOoHA

Cmamesa 34 ommereHa (12.08.2016) nonoxeHus-
mu cm. 10(7)(b), 23(2) 3akoHa o cmpaxosaHuu 2015 2.
(cm. makxe cm. 22(2) ykazaHHo2o 3akoHa 2015 2.)

35. Mpamo BbipaxeHHble rapaHTn?®

(1) Mpamo BbipakeHHaA rapaHTUA MOXeT Cy-
LecTBOBaTb B Ntobo cnoBecHol GopMynnpoBKe,
13 KOTOPOW ABCTBYET HaMepPEHME rapaHTNPOBaTb.

(2) MpAmo Bbipa)eHHasA rapaHTUA JoNXKHa ObITb
BKJIOUEHA AW BMMCaHa B NOJINC UKW JOJIXKHA CO-
epXaTbCA B KAKOM-NIM6O JOKYMeHTe, KOTOPbIl
NnocpeaCcTBOM OTCbIIKU MHKOPMOPUPOBaH B NOJINC.

(3) MpAmo Bblpa)keHHaA rapaHTUA He NCKIIo-
yaeT nogpasyMeBaemyto rapaHTu1io, KpOMe Cly4yaes,
KOrga oHa HeCOBMeCTUMA C NMPAMO BblpaXKeHHON
rapaHTuen.

36. lapaHTNA HEMTPaNbHOCTU

(1) Ecnu cTpaxyemoe umyLlecTso, 6yab To CyAaHO
UNK TPy3bl, TPAMO rapaHTUPOBAHO Kak HenTparsb-
HOe, TO NPUMeHSAETCA NoApa3yMeBaeMoe yCrioBue,
YTO 3TO MMYLLECTBO AO/IKHO NMETb HENTPASbHbIN
XapaKTep B Hauase AeNCTBUA PUCKA U UTO, HACKOJTb-
KO 3TO 3aBUCUT OT CTpaxoBaTess, HeNTpasbHbIN Xa-
pakTep MMyLLEeCTBa JOJIXKEH COXPAHATLCA B TeUeHne
pvicKa.

(2) Ecnun cygHO NpAMO rapaHTUPOBAHO KaK «Hel-
TpasibHOEe», TaKXKe NPUMEHAETCA NOAPa3yMeBaeMoe
YCNOBUeE, YTO, HACKOMbKO 3TO 3aBUCUT OT CTPaxo-
BaTenA, CYAHO OOJPKHO OblTb Hagnexawum o6-
Pa3oM CHabXeHO [OKYMEHTaMU, TO eCTb YTO OHO
6ynet umeTb Ha 6OPTY HeOO6XOAUMbIE fIOKYMEHTbI,
noATBepXAaloLmne ero HelTPanbHOCTb, U YTO OHO
He 6ygeT panbcndrLMpoBaTb UAN CKPbIBATL CBOM
LOKYMEHTbI NM60 1crnonb3oBaTth NoaaesibHble fo-
KymeHTbl. Ecnn Kakol-Hnbyab yobITOK BOSHUKHET
BCNeACTBME HApYLIEHMWA 3TOro YC/I0BUA, CTPaxoB-
LMK BMpaBe PacTOPrHyTb JOFOBOP.

37. OTcyTCcTBUeE NOApa3ymeBaeMoli rapaHTun
HaLOHaNbHOCTH

OTcyTcTBYeT NnofpasymeBaemas rapaHTusA B OT-
HOLUEHUWN HALNOHANbHOCTW CYAHA UMW TOrO, YTO ero
HaLMOHaNbHOCTb He ByfeT n3MeHeHa B TeyeHne
OeNCTBUA puUCKa.
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(3) A breach of warranty may be waived by the
insurer.

Textual Amendments
S. 34 omitted (12.8.2016) by virtue of Insurance Act
2015 (c. 4), ss. 10(7)(b), 23(2) (with s. 22(2))

35. Express warranties

(1) An express warranty may be in any form of
words from which the intention to warrant is to be
inferred.

(2) An express warranty must be included in, or
written upon, the policy, or must be contained in
some document incorporated by reference into the
policy.

(3) An express warranty does not exclude an im-
plied warranty, unless it be inconsistent therewith.

36. Warranty of neutrality

(1) Where insurable property, whether ship or
goods, is expressly warranted neutral, there is an
implied condition that the property shall have
a neutral character at the commencement of the
risk, and that, so far as the assured can control the
matter, its neutral character shall be preserved
during the risk.

(2) Where a ship is expressly warranted ‘neutral’
there is also an implied condition that, so far as the
assured can control the matter she shall be properly
documented, that is to say, that she shall carry the
necessary papers to establish her neutrality, and
that she shall not falsify or suppress her papers, or
use simulated papers. If any loss occurs through
breach of this condition, the insurer may avoid the
contract.

37. No implied warranty of nationality

There is no implied warranty as to the nation-
ality of a ship, or that her nationality shall not be
changed during the risk.

125


http://www.legislation.gov.uk/id/ukpga/Edw7/6/41/section/34
http://www.legislation.gov.uk/id/ukpga/2015/4
http://www.legislation.gov.uk/id/ukpga/2015/4
http://www.legislation.gov.uk/id/ukpga/2015/4/section/10/7/b
http://www.legislation.gov.uk/id/ukpga/2015/4/section/23/2
http://www.legislation.gov.uk/id/ukpga/2015/4/section/22/2

MOPCKOE NMPABO | MARITIME LAW | 3 = 2021

38.FapaHTNa nonHom 6e3onacHOCTMN

Ecnun 3acTpaxoBaHHOE MMYLLECTBO rapaHTUpPO-
BAHO KaK HaxogsdAuleecs «B XOPOLIEM COCTOAHNMNY
Unn «B NONIHOM 6e30NacHOCTU» B KaKOM-HNOYab
onpegeneHHbl AeHb, JOCTAaTOYHO, YTOObI OHO
6bI710 B 6e30nacHOCTA B Nlo6oe Bpems B TeUeHue
3TOro gHs.

39. NapaHTNA MOpexoaHOCTN CyAHa

(1) B pernicoBom nonuce nmeeTca nogpasyme-
BaemMas rapaHTuA TOro, YTo B Hauane perica CygHo
LOJIKHO ObITb MOPEXoAHbIM ANA LieNN KOHKPETHOrO
3aCTpaxoBaHHOrO NpeanpuUATUA.

(2) Ecnn nonuc BCTynaeT B CUily B TO Bpems,
Korga CyfiHO HaxoguTca B MOPTY, TO MMEETCA TaK-
e nofpasymeBaemas rapaHTuaA TOro, 4To B Hava-
ne feNcTBUA pUCKa CyaHO 6yaeT pa3yMHO roTOBO
NPOTMBOCTOATb OObIYHBIM OMACHOCTAM MOpPTa.

(3) Ecnu nonuc oTHOCKTCA K pelcy, KOTOPbI Bbl-
MOMHAETCA B HECKOJIbKO Pa3HbIX 3TanoB?!, B TeueHne
KOTOpPbIX CyAHY TpebyloTca pa3Horo poga nmbo fo-
NMOJSIHUTENbHbIE MPUTrOTOBMIEHUA UM obopynoBa-
HUe, TO UMeeTCA NoAPa3yMeBaeMas rapaHThs, YTo
B Hayuasie KaXkoro sTana cygHo 6ynet MopexonHo
B OTHOLLEHMW TaKNX MPUrOTOBIEHU U 06opyno-
BaHVA A4NA Uenein JaHHOro 3Tana.

(4) CypHO cumTaeTca MOPExXOoHbIM, eC/ii OHO
pa3yMHO roToBO BO BCEX OTHOLUEHUAX NPOTUBO-
CTOATb O6bIYHBIM OMACHOCTAM MOpPel B 3aCTpaxo-
BaHHOM MpeanpuATUN.

(5) B nonunce cTpaxoBaHMA Ha CPOK OTCYTCTBYET
nogpasymeBaemas rapaHTus Toro, 4To cyaHo byaer
MOPEXOAHbIM Ha KakoM-Nnbo 3Tane? npeanpus-
TUSA, OHAKO eC/iM C BeLOMa CTpaxoBaTensa CyaHO
OTMNpaB/IeHO B MOPEe B HEMOPEXOAHOM COCTOAHUN,
TO CTPAxOBLLMK He OTBEYaET 3a KaKoM-Nn6o yObITOK,
06YyCNOBNEHHbIVI HEMOPEXOAHOCTHIOZ.

40. OTcyTCcTBME NOApasyMmeBaemMon rapaH-
TUW TOro, YTO rpy3 NpuUrofeH AnA MOpPCKom
nepeBO3KMN

(1) B nonuce cTpaxoBaHUA rpy30B UKW MHOTO
ABVXKMMOIO MMYLLECTBA OTCYTCTBYeT Nofapasyme-
BaeMas rapaHTusA TOro, YTo rpy3bl UK ABUKUMOE
MMYLLECTBO NPUIOAHbI 451 MOPCKOW NepeBO3KMU.

(2) B peiicoBom nonmce CTPaxoBaHUsA rpy30B MK
WNHOTO ABVXXMMOTO MMYLLECTBA MMEETCA Noapasyme-
BaeMan rapaHTVA TOro, YTo B Havane perica CygHo
He TOJIbKO MOPEXOAHO Kak TakoBOe?*, HO TaK»Ke YTo
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38. Warranty of good safety

Where the subject-matter insured is warranted
‘well’or‘in good safety’ on a particular day, it is suf-
ficient if it be safe at any time during that day.

39. Warranty of seaworthiness of ship

(1) In a voyage policy there is an implied war-
ranty that at the commencement of the voyage the
ship shall be seaworthy for the purpose of the par-
ticular adventure insured.

(2) Where the policy attaches while the ship is in
port, there is also an implied warranty that she shall,
at the commencement of the risk, be reasonably fit
to encounter the ordinary perils of the port.

(3) Where the policy relates to a voyage which is
performed in different stages, during which the ship
requires different kinds of or further preparation or
equipment, there is an implied warranty that at the
commencement of each stage the ship is seaworthy
in respect of such preparation or equipment for the
purposes of that stage.

(4) A ship is deemed to be seaworthy when
she is reasonably fit in all respects to encounter
the ordinary perils of the seas of the adventure
insured.

(5) In a time policy there is no implied warran-
ty that the ship shall be seaworthy at any stage of
the adventure, but where, with the privity of the
assured, the ship is sent to sea in an unseaworthy
state, the insurer is not liable for any loss attribut-
able to unseaworthiness.

40. No implied warranty that goods are sea-
worthy

(1) Ina policy on goods or other moveables there
is no implied warranty that the goods or moveables
are seaworthy.

(2) In a voyage policy on goods or other move-
ables there is an implied warranty that at the com-
mencement of the voyage the ship is not only sea-



OHO Pa3yMHO rotoBoO nepeBe3tT rpysbl WM NHOE
OBXKNMOE NMYLLLeCTBO B MeCTO Ha3HavYeHWUA, npea-
YCMOTPEHHOE NOJINCOM.

41.TapaHTuA 3aKOHHOCTI

VimeeTca nogpasymeBaemas rapaHT/A TOrO, UTO
3aCTpaxoBaHHOE NpeanpuATUe ABNAETCA 3aKOHHbIM
1 UTO, HACKOJIbKO 3TO 3aBUCUT OT CTPaxoBaTess, Ta-
Koe npeanpuaTne 6yaeT oCywecTBAATLCA 3aKOH-
HbIM criocobom.

Penc

42.MNoppasymeBaemoe ycnoBue OTHOCUTENb-
HO Havyana fencTBMA pucKa

(1) Ecnu npeameT 3acTpaxoBaH Mo pencoBomy
MOMNCY Ha YCSTOBUAX «B 1 OT» MO0 «OT» onpefeneH-
HOrO MecTa, TO He TpebyeTcs, UToObl CyaHO Haxoau-
NOCb B 3TOM MecTe B MOMEHT 3aKJ1loUeHUA JOroBo-
pa, o4HaKo MMeeTCA NogpasymeBaemoe yCJloBme,
YTO NpeAnpUATUE AOMKHO ObITb HAYATO B Npeaenax
pa3yMHOro CpokKa, 1 ecnv npeanpuatie He bynet
HayaTo TakMM 06Pa3oM, TO CTPAXOBLUMK MOXET pac-
TOPrHYTb JOrOBOP.

(2) YkazaHHOe nogpasymeBaemoe yCnoBme mMmo-
XeT 6blTb OTMEHEHO [OKa3aTebCTBOM TOFO, YTO
3aflep>KKa Obina Bbi3BaHa 06CTOATENbCTBAMU, U3-
BECTHbIMU CTPaxOBLYMKY A0 3aKJIl0UeHMA JOrOBO-
pa, unn JoKa3aTenbCTBOM TOrO, YTO CTPAXOBLUMUK
OTKa3asicsa OT CBOEro npasa CCbU1aTbCA Ha 3TO YC-
nosue.

43, l3ameHeHMe nopTa OoTrpaBneHuns

Ecnv mecTo oTnpaBneHns ykasaHo Moancom,
a CyAHO BMeCTO OTXofa 13 3TOro MecTta oTXoauT
13 KaKoro-nnbo Apyroro MecTa, pUck AeiCTBOBaTb
He HauMHaeT.

44. OTxoA% cyAHa K NHOMY MeCTy HasHa4yeHuA

Ecnn mecTo Ha3HauyeHUA yKasaHo B mosnuce,
a CyAHO BMECTO OTXOAA K STOMY MeCTy Ha3Ha4yeHus
OTXOAUT K KaKoMy-Mbo Apyromy mecTy HasHaue-
HWS, PUCK AeICTBOBATb HEe HauMHaeT.

45, 3meHeHme penica

(1) Ecnm nocne Havana gencTBuA pucka me-
CTO Ha3HayYeHUA CygHa CaMOBOJIbHO M3MeHAeTCA
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worthy as a ship, but also that she is reasonably
fit to carry the goods or other moveables to the
destination contemplated by the policy.

41. Warranty of legality

There is an implied warranty that the adventure
insured is a lawful one, and that, so far as the as-
sured can control the matter, the adventure shall
be carried out in a lawful manner.

The Voyage

42, Implied condition as to commencement
of risk

(1) Where the subject-matter is insured by a voy-
age policy ‘at and from’ or ‘from’a particular place,
it is not necessary that the ship should be at that
place when the contract is concluded, but there is
an implied condition that the adventure shall be
commenced within a reasonable time, and that if
the adventure be not so commenced the insurer
may avoid the contract.

(2) The implied condition may be negatived
by showing that the delay was caused by circum-
stances known to the insurer before the contract
was concluded, or by showing that he waived the
condition.

43, Alteration of port of departure

Where the place of departure is specified by
the policy, and the ship instead of sailing from that
place sails from any other place, the risk does not
attach.

44, Sailing for different destination

Where the destination is specified in the policy,
and the ship, instead of sailing for that destination,
sails for any other destination, the risk does not at-
tach.

45, Change of voyage

(1) Where, after the commencement of the risk,
the destination of the ship is voluntarily changed
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NO CPAaBHEHUIO C MECTOM Ha3HaYyeHWs, KOTopoe
npefycMOTPEHO MOSIMCOM, TO CYMTAETCH, YTO MeeT
MeCTO M3MEeHeHMe perica.

(2) Ecnn nHoe He nNpeayCcMOTPEHO NONCOM, MPY
M3MEHEHUN peica CTPaxXoBLNK OCBOOOXAAETCA
OT OTBETCTBEHHOCTV C MOMEHTA U3MEHEHWS, TO eCTb
C TOr0 MOMEHTA, KOrfa pelueHne N3MeHUTb penc
6bIN10 0OBABNEHO; M MPU STOM HE UMEET 3HaUeHUs,
yTO, BO3MOKHO, B 1eICTBUTENIbHOCTU CYZHO eLle
He N3MEHWN0 MapLpyT penca, NpeayCcMOTPEHHbIN
MOJSICOM, K MOMEHTY BO3HUKHOBEHUA yObITKa.

46. leBnayua

(1) Ecnn cygHo 6e3 yBaxxnTenbHOW NPUYNHBI OT-
KJIOHAETCA OT perica, NpefyCMOTPEHHOTO MOSINCOM,
CTPaxoBLYMK OCBOOOXKAAETCA OT OTBETCTBEHHOCTY
C MOMEHTa AieBMaunn, 1 Npu 3STOM He MMeeT 3Ha-
YyeHus, YTo CYHO, BO3MOXKHO, BEPHYNOChb Ha CBOM
MapLUpPYT A0 TOrO, KaK BO3HMK KaKoM-M60 YObITOK.

(2) OTKNOHEeHMe OT pelica, NPeayCMOTPEHHOIO
NosMcoMm, MMeeT MecTo:

(a) ecnu mapwpyT pernca cneumanbHO yKasaH
B MOMINCE, 1 OT 3TOr0 MapLupyTa 66110 AONYLEHO
OTKJIOHEHWE; NN

(b) ecnu mappyT pelica cneumanbHo He yKa3aH
B MONNCe, HO AOMYLLEHO OTKITOHEHME OT 06bIYHOIO
1 06LEeNPUHATOrO MapLupyTa.

(3) HamepeHue coBepwnTb AeBMALINIO HE UMeEeT
3HauyeHuA; [OMMKHA NPon3oNTK hakTMyecKas aeBu-
auma ana Toro, ytobbl 0CBOOOANTL CTPAXOBLUMNKA
OT €ro OTBETCTBEHHOCT MO JOrOBOPY.

47.HecKonbKO NOPTOB BbIrPy3Ku

(1) Ecnm nonncom ykasaHbl HECKOJIbKO MOPTOB
BbIFPY3KM, CYyAHO MOXKET NPOCefoBaTb BO BCE UK
B 1060 U3 HKX, HO NPW OTCYTCTBUW Kakoro-nnbo
0ObIKHOBEHUA UNN OCTaTOYHOrO OCHOBaHMA NOCTY-
NUTb MHaYe OHO JOJIKHO CNeAO0BaTb K TaKMM MOPTam
VNN K TEM U3 HUX, B KOTOPble OHO HanpaBnaeTcs,
B NopsAfaKe, ykazaHHoM B nonuce. Ecnv oHo He pe-
JTAaeT 3TOro, MMeeT MeCTOo AeBuaLus.

(2) Ecnu nonwuc BbldaH [0 «MOPTOB BbIrPY3KM»
B Npeaenax onpeaeneHHoro paoHa U Ha3BaHus
NMOPTOB He yKa3aHbl, CYAHO AOMKHO MPKW OTCYTCTBUM
KaKoro-nm6o o6bIKHOBEHUS UM OCTaTOYHOMO OC-
HOBAHMA NOCTYNUTb MHaye NPOCefoBaTh K TakuM
NopTam UK K TEM N3 HUX, B KOTOPble OHO Hamnpas-
NAeTCA, B NOpAAKe MX reorpaduyeckon nocnenosa-
TenbHOCTU. ECN OHO He fenaeT 3Toro, UMeeT MecTo
aesuauus.
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from the destination contemplated by the policy,
there is said to be a change of voyage.

(2) Unless the policy otherwise provides, where
there is a change of voyage, the insurer is dis-
charged from liability as from the time of change,
that is to say, as from the time when the determina-
tion to change it is manifested; and it is immaterial
that the ship may not in fact have left the course of
voyage contemplated by the policy when the loss
occurs.

46. Deviation

(1) Where a ship, without lawful excuse, deviates
from the voyage contemplated by the policy, the
insurer is discharged from liability as from the time
of deviation, and it is immaterial that the ship may
have regained her route before any loss occurs.

(2) There is a deviation from the voyage contem-
plated by the policy —

(a) Where the course of the voyage is specifically
designated by the policy, and that course is depart-
ed from; or

(b) Where the course of the voyage is not specif-
ically designated by the policy, but the usual and
customary course is departed from.

(3) The intention to deviate is immaterial; there
must be a deviation in fact to discharge the insurer
from his liability under the contract.

47.Several ports of discharge

(1) Where several ports of discharge are specified
by the policy, the ship may proceed to all or any of
them, but, in the absence of any usage or sufficient
cause to the contrary, she must proceed to them, or
such of them as she goes to, in the order designated
by the policy. If she does not there is a deviation.

”

(2) Where the policy is to “ports of discharge,
within a given area, which are not named, the ship
must, in the absence of any usage or sufficient cause
to the contrary, proceed to them, or such of them as
she goes to, in their geographical order. If she does
not there is a deviation.



48. 3apepKKa penca

B cnyvae cTpaxoBaHusi Mo pecoBomy Monncy
3acTpaxoBaHHOE NpeAnpuATAe AOMKHO OCyLLIeCT-
BNATLCA Ha BCEM €ro NPOTAKEHNM C Pa3yMHO Obl-
CTPOTOW, 1 eCnn 6€3 YBaXKNTENbHOW MPUUYNHBI OHO
He OCYLLeCTBAETCS TaKM 06pa3oM, TO CTPAXOBLUMK
0CcBO6OXJaeTcA OT OTBETCTBEHHOCTM C MOMEHTQ,
Korza 3afiep»KKa cTana HepasymMHOM.

49, YBaXKuTenbHble NPUYNHbI AeBUaLUn Unn
3agepXxKKu penca

(1) OeBrauuna nnuv 3agep»<Ka B BbINOSIHEHUN peit-
ca, NpeayCcMOTPEHHOMO NONINCOM, [ONYCKaKTCA:

(@) ecnn oHK paspeLleHbl KakKnM-nmbo cneuu-
aNbHbIM YCNTOBUEM, COAEPXKALLMMCA B NMOSINCE; U

(b) ecnn oHY BbI3BaHbI 0OCTOATENBCTBAMU, HE 3a-
BUCALMMY OT KanuTaHa 1 ero HaHUmaTens; unu

(c) ecnu oHM pa3ymMHO HeOOXOAVIMbI 1A BbIMOJI-
HEHUA KaKoW-NMO0 NPSAMO BblparKeHHOW 1in nog-
pa3ymeBaeMol rapaHTum; unu

(d) ecnu oHM pasymHo Heobxoaumbl ana 6es-
0OMNacHOCTY CyfiHa UK 3aCTPaxXOBaHHOIO NpeaMeTa;
mnu

(e) pna uenu cnacaHUA YeloBEUYECKON XU3HU
WM OKa3aHWA NOMOLU CyfHy, Tepnawemy 6en-
CTBME, €CTIV MPU STOM YefloBeYecKas *Kn3Hb MOXKeT
OKa3aTbCs B ONAaCHOCTY; UK

(f) ecnn oHM pasyMHO HeobXxoaMMbI ANA Lenun
OKasaHuA MegULMHCKON NN XUPYPrnyeckom no-
MoLM Kakomy-nnbo nuuy Ha 60pTy cygHa; nnm

(g) ecnvi OHU BbI3BaHbI bapaTpuen KanutaHa um
3KMNaka, ecnmn bapatpuraA ABNAETCA OAHOM 13 onac-
HOCTell, OT KOTOPbIX OCYLLECTBAAETCA CTPaXOBaHue.

(2) Korga npnumrHa, onpaBablBatoLLas AeBraALNIO
VN 3aflepXKKy, NpeKpaLlaeT 4eNCTBOBaTb, CYAHO
06£3aHO BEPHYTbCA Ha CBOW KYPC 1 BbIMONHATL
CBOW pPenc C pa3yMHON CKOPOCTbIO.

Mepepaua nonuca

50. Koraa n Kakum o6pa3om MOXKeT nepepa-
BaTbCA NONANC

(1) Mopckon nonuc MoxkeT NnepefaBaTbCs, ecnn
OH He COAEepP’KUT YCNIOBUN, MPAMO 3anpeLlaroLmnx
nepegavy. lNonuc moxet 6bITb NepesaH fo UK no-
CNe BO3HVMKHOBEHMA yObITKa.

(2) Ecnn mopckow nonuc nepegaH ¢ Tem, 4tobbl
nepenaTb BbirogonpuobpeTaTenbCKuin MHTepec
no TakoMy Nonucy, NpruobpeTaTenb Nonmnca Bnpa-
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48. Delay in voyage

In the case of a voyage policy, the adventure in-
sured must be prosecuted throughout its course
with reasonable dispatch, and, if without lawful ex-
cuse it is not so prosecuted, the insurer is discharged
from liability as from the time when the delay be-
came unreasonable.

49. Excuses for deviation or delay

(1) Deviation or delay in prosecuting the voyage
contemplated by the policy is excused -

(a) Where authorised by any special term in the
policy; or

(b) Where caused by circumstances beyond the
control of the master and his employer; or

(c) Where reasonably necessary in order to com-
ply with an express or implied warranty; or

(d) Where reasonably necessary for the safety of
the ship or subject-matter insured; or

(e) For the purpose of saving human life, or aid-
ing a ship in distress where human life may be in
danger; or

(f) Where reasonably necessary for the purpose
of obtaining medical or surgical aid for any person
on board the ship; or

(g9) Where caused by the barratrous conduct of
the master or crew, if barratry be one of the perils
insured against.

(2) When the cause excusing the deviation or
delay ceases to operate, the ship must resume her
course, and prosecute her voyage, with reasonable
dispatch.

Assignment of Policy
50. When and how policy is assignable
(1) A marine policy is assignable unless it con-
tains terms expressly prohibiting assignment. It may
be assigned either before or after loss.
(2) Where a marine policy has been assigned

so as to pass the beneficial interest in such policy,
the assignee of the policy is entitled to sue thereon
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Be NpeabaBAATb UCKWN Ha ero OCHOBaHWUN OT CBOEro
CO6CTBEHHOIO VIMEH; @ OTBETYMK UMEET NPABO 3a-
ABNATb NoOble BO3paXkeHNs, BbiTeKalle u3 go-
roBopa, KOTopble OH UMes bl MPABO 3aABNATb, €C/N
Obl NCK Obl1 NPeAbABNIEH OT UMEHM NNLA, KOTOPbIM
W OT IMEHV KOTOPOTO MOJIC Obif 3aK/oYeH.

(3) Mopckoli nonnc MoxeT 6bITb NepeaaH Mno-
CpeAcTBOM NepeaaToOuHON HAAMUCU Ha HEM UK
WNHbIM OBLLENPUHATBIM CNOCOOGOM.

51. CTpaxoBaTenb, y KOTOPOro HeT HTepeca,
He MOXeT nepegaBaTb NONUC

Ecnu ctpaxoBaTenb nepegan nunv yTpaTii CBOR
WHTEpPeC B 3aCTPaxoOBaHHOM MMYLLECTBE U NpefBa-
pUTENbHO U OQHOBPEMEHHO C 3TUM He Aan nps-
MO€e 1N NOApPa3yMeBaEMOE COrflacue Ha nepegaydy
nonuca, ntobaa nocneaytowan nepegaya nonmca
HepencTBuTenbHa. OQHaAKO HMYTO B HACTOSALLEN CTa-
Tbe He 3aTparvBaeT nepegavy nosvca nocne Bos-
HUKHOBEHNA YObITKA.

Mpemus
52. Korga npemusa nognexur ynnarte

Ecnu He 6b1510 cOrnacoBaHo MHoOe, 0683aHHOCTb
CTpaxoBaTefs WX ero areHTa yrniaTutb NpemMumto
1 06513aHHOCTb CTPaXOBLIMKA BblAaTb MOJINC CTPa-
XOBATeN0 UMM €ro areHTy ABMAITCA YCIIOBUAMMU,
noanexalyMm OgHOBPEMEHHOMY MUCMOSTHEHNIO,
1 CTPAxXOBLUMK He 0653aH BblaBaTb NMOsWC 4o onfa-
Tbl WY NPEANOXKEHNS ONJIaTbl NPEMUN.

53. Monuc, 3aknoueHHbIl Yepes 6pokepa

(1) Ecnu He 6b110 COrnacoBaHo MHOeE, TO B Clyyae
3aKJ1l0YeHNA MOPCKOrO MOMNCA OT MMEHWN CTPaxo-
BaTens 6pokepomM 6pokep HeNnoCcpeaCcTBEHHO OT-
BeYaeT nepep CTPaxOBLMKOM 3a ynaTy npemuu,
a CTPaxoBLYUK HEMOCPEACTBEHHO OTBEYaeT nepep
CTpaxoBaTenem 3a ynnaty CyMMbl, KOTOPas MOXET
nognexaTb BbiMjaTe B OTHOWEHUMN YObITKOB MK
B OTHOLLUEHUW NnoAnexallyelrl BO3BpaTy NpemMuu.

(2) Ecnn He 6bIn10 cornacoBaHo MHoe, 6pokep
NpoTMB CTpaxoBaTena MMeeT NPaBo yAaepKaHuA
nonunca ana obecneyeHms ynnaTtbl CyMMbl NPeMUn
1 CBOMX PACXO[O0B MO 3aK/OUYEHUIO MOINCA; U eCTu
OH Ben Aiena C IMLOoM, KOTOPOe MoJIb3yeTCA ero yc-
nyramm Kak npuHUmMnasn, To OH TakXke UMeeT npa-
BO yAeprkaHuA nonvca ana obecneyeHnsa ynnatbl
6anaHca no N1lo6oMy CTPaxXOBOMY CYETY, KOTOPbI
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in his own name; and the defendant is entitled to
make any defence arising out of the contract which
he would have been entitled to make if the action
had been brought in the name of the person by or
on behalf of whom the policy was effected.

(3) A marine policy may be assigned by endorse-
ment thereon or in other customary manner.

51. Assured who has no interest cannot assign

Where the assured has parted with or lost his
interest in the subject-matter insured, and has not,
before or at the time of so doing, expressly or im-
pliedly agreed to assign the policy, any subsequent
assignment of the policy is inoperative: Provided
that nothing in this section affects the assignment
of a policy after loss.

The Premium
52.When premium payable

Unless otherwise agreed, the duty of the assured
or his agent to pay the premium, and the duty of
the insurer to issue the policy to the assured or his
agent, are concurrent conditions, and the insurer
is not bound to issue the policy until payment or
tender of the premium.

53. Policy effected through broker

(1) Unless otherwise agreed, where a marine pol-
icy is effected on behalf of the assured by a broker,
the broker is directly responsible to the insurer for
the premium, and the insurer is directly responsible
to the assured for the amount which may be pay-
able in respect of losses, or in respect of returnable
premium.

(2) Unless otherwise agreed, the broker has, as
against the assured, a lien upon the policy for the
amount of the premium and his charges in respect
of effecting the policy; and, where he has dealt with
the person who employs him as a principal, he has
also a lien on the policy in respect of any balance
on any insurance account which may be due to him
from such person, unless when the debt was in-



MOXET NMPNYnNTATbCA €MY OT TAKOTO JinLla, 3a NCKJTHO-
yeHnem cny4yaes, Korga B MOMEHT BO3HNKHOBEHUA
[OoJira OH nMMmen oCHoBaHWe noJiaraTb, YTO Takoe
nngo ObIN10 TO/TbKO areHTOM.

54.NMocnepcTBMA yKa3aHUA B nonuce o Nony-
YeHUN NpemMmun

Ecnn mopcKom Nonmnc, 3aKMoUYeHHbIN OT IMEHN
CTpaxoBaTena 6pokepom, MOATBEPXAaeT nonyye-
HVe npemuu, Takoe NoATBepXAeHNe Npu OTCyT-
CTBUKN 0OMaHa ABNSEeTCA OKOHYaTelbHbIM? B OTHO-
LIEHVAX MEXIY CTPAXOBLLVMKOM 1 CTpaxoBaTesiem,
HO He B OTHOLLIEHUAX MEXAY CTPAXOBLUUKOM 1 6po-
Kepom.

Y6bITKN 1 a6aHAOH
55. Bknoyaemble N NCKNIOUYEeHHbIe YObITKN

(1) C yueToM NONOXKEHU HaCTOALLEro 3aKOHa,
W ecnvi NoNNCOM He NpeaycMOTPeHO NHOe, CTpa-
XOBLMK OTBeYaeT 3a Ntoboin yobIToK, Henocpen-
CTBEHHO MPUYMHEHHBIN ONMACHOCTbIO, OT KOTOPOW
OCYLLEeCTBNAETCA CTPaxoBaHMe, OAHAKO C yYeTOM
YyKa3aHHOrO Bbllle OH He oTBeyaeT 3a ntobon yobi-
TOK, KOTOPbI He 6bl1 HENOCPEeACTBEHHO MNPUYMHEH
OMaCHOCTbIO, OT KOTOPOW OCYLLECTBAAETCA CTPa-
XOBaHMue.

(2) B yactHocTM:

(a) cTpaxoBLWUMK He OTBeYaeT 3a No6oN YObITOK,
06YCNOBNEHHDIV YMbILLIEHHBIM MPOTUBOMPABHbIM
NnoBefeHNeM CTpaxoBaTess, O4HAKO, EC/IN NMOSIMCOM
He NpefycMOTPEHO NMHOE, CTPAXOBLUUK OTBeYaeT
3a no6ow Y6bITOK, HENOCPeaCTBEHHO NPUYMHEHHbIN
OMacHOCTbI, OT KOTOPOW OCYLLECTBNIAETCA CTPAXO-
BaHVE, AaXKe eC/IN TaKol YObITOK 1 He BO3HUK Obl,
ecnu 6bl He NPOTUBONPaBHOE NOBEAEHME NN He-
OCTOPOXHOCTb KanuTaHa UK SKMnax;a cyaHa;

(b) ecnn nonucom He NpefyCcMOTPEHO UHOE,
CTPaxoBLUK CyAHa UMM rpy3a He OTBEYAET 3a Ka-
KOW-Nn60 yObITOK, HeNOCPeaCTBEHHO MPUYMHEHHDIN
3aAeprKKON, XOTA Obl Takas 3agep»KKa 1 bbiia npu-
YMHEHa OMaCHOCTbIO, OT KOTOPOW OCYLLECTBASAETCA
CTpaxoBaHMe;

(c) ecnm NonMcom He NPegyCMOTPEHO MHOe,
CTPaxOBLLYMK He OTBEYAET 3a eCTeCTBEHHbIV U3HOC,
€CTECTBEHHYIO YTEUKY WS MOMOMKY, BHYTPEHHUE
NMOPOKN U NPUPOLY 3aCTPaxOBaHHOIO NMyLLEe-
CTBa, N6O 3a Kakon-HMbyab yObITOK, Henocpes-
CTBEHHO MPUYMHEHHbIN KpbiCamun Unu BpeanTte-
namu, nnbo 3a Kakoe-HMOyab NOBpeXAeHNe Me-
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curred he had reason to believe that such person
was only an agent.

54. Effect of receipt on policy

Where a marine policy effected on behalf of the
assured by a broker acknowledges the receipt of the
premium, such acknowledgement is, in the absence
of fraud, conclusive as between the insurer and the
assured, but not as between the insurer and broker.

Loss And Abandonment
55. Included and excluded losses

(1) Subject to the provisions of this Act, and
unless the policy otherwise provides, the insurer
is liable for any loss proximately caused by a peril
insured against, but, subject as aforesaid, he is not
liable for any loss which is not proximately caused
by a peril insured against.

(2) In particular -

(a) The insurer is not liable for any loss attribut-
able to the wilful misconduct of the assured, but,
unless the policy otherwise provides, he is liable
for any loss proximately caused by a peril insured
against, even though the loss would not have hap-
pened but for the misconduct or negligence of the
master or crew;

(b) Unless the policy otherwise provides, the
insurer on ship or goods is not liable for any loss
proximately caused by delay, although the delay
be caused by a peril insured against;

(c) Unless the policy otherwise provides, the in-
surer is not liable for ordinary wear and tear, ordi-
nary leakage and breakage, inherent vice or nature
of the subject-matter insured, or for any loss prox-
imately caused by rats or vermin, or for any injury
to machinery not proximately caused by maritime
perils.
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XaHU3MOB, KOTOPOE He 6bI1N10 HenocpeanCTtBeHHO
NMPUYNHEHO MOPCKMMIK OMAaCHOCTAMMN.

56. YacTnyHble yObITKN 1 NonHaA ruéennb

(1) Y6bITOK MOXeET 6bITb MOMHBLIM NGO YaCTHY-
HbIM. JTo601 YObITOK, KpOME NONHOM rnbenu, Kak oHa
onpepenieHa HuXe, ABMAETCA YaCTUYHBIM YObITKOM.

(2) NonHasa rmbenb MoXeT 6bITb paKTNUECKON
NoNHOM rméenbio NM6O KOHCTPYKTUBHOW MOSHOM
rmbenbio.

(3) Ecnun u3 ycnosumii nonuca He ABCTBYET MHOE
HamepeHWe, CTPaxoBaHVe OT MOSHON rMbenu BKJIto-
yaeT KaK KOHCTPYKTMBHYIO, Tak U GpaKTMUeCKyto non-
Hyto rnbenb.

(4) Ecnun cTpaxoBaTenb NpeabABAAET UCK B CBA3W
C NOJIHOV rnbenblo, a loKa3aTeNlbCTBa NOATBEPK-
[A0T TONbKO YaCTUYHbIN YObITOK, OH MOXET, ecn
MoOJICOM He NpeayCcCMOTPEHO MHOE, MONYUYNTb BO3-
MeLLEeHMe 3a YaCTUYHBIN YObITOK.

(5) Ecnu rpy3 npubbiBaeT B NyHKT Ha3HaYeHNs
baKTnyeckn, Ho BCnepCcTBne YHUUTOKEHNA MapKu-
POBKM MO0 MO UHBIM NPUYMHAM OH HE MOXKET ObITb
naeHTUULMPOBaAH, YObITOK, el TaKOBOW NMeeT
MECTO, ABJIAETCA YaCTUYHBIM, @ HE MOJTHbIM.

57. ®akTnyeckKasa nonHas rméenb

(1) Ecnn 3acTpaxoBaHHOE MMYLLECTBO YHUYTO-
XEHO UM TaK MNOBPEXAEHO, YTO nepecTano ObiTb
Bellbto [Toro popgal, kKotopasa Gblia 3aCTpPaxoBaHa,
nmbo ecnin cTpaxoBaTesib 6e3B03BPATHO JIMLLEH 3a-
CTPAxXOBAHHOIO NMYLLECTBA, MMEET MECTO paKTnye-
cKas nonHas ruéenb.

(2) B cnyyae daktuueckon nonHom rmbenn Het
HeobXxoAMMOCTU NoAaBaTh 3asAB/ieHne 06 abaHaoHe.

58. CyaHo, nponasLuee 6e3 BecTn

Ecnu cynHo, yyacTByioLlee B NpeanpuaTiu, npo-
nano 6e3 BeCTV 1 MO UCTEUYEHMM PA3yMHOIO CpPo-
Ka 0 HeM He 6blI0 NONYYEHO HUKAKNUX N3BECTUIN®,
MOXET NPe3toMNPOoBaTbCs pakTMUyecKkas nosHas
rnéens.

59.MocneacTBnsa neperpyskm u T.n.

Ecnv BcneacTBrie oMacHOCTM, OT KOTOPOI OCy-
LLeCTBNAETCA CTPaxoBaHWe, peic npepbiBaeTca
B MPOMEXYTOUYHOM MOPTY UK MecTe Npu TakKnx
06CTOATENbCTBAX, KOTOPbIE, HE3ABMCKMMO OT Ka-
KOro-nmbo cneuynanbHOro ycioBusi B 4OroBope
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56. Partial and total loss

(1) A loss may be either total or partial. Any loss
other than a total loss, as hereinafter defined, is
a partial loss.

(2) A total loss may be either an actual total loss,
or a constructive total loss.

(3) Unless a different intention appears from the
terms of the policy, an insurance against total loss
includes a constructive, as well as an actual, total
loss.

(4) Where the assured brings an action for a total
loss and the evidence proves only a partial loss, he
may, unless the policy otherwise provides, recover
for a partial loss.

(5) Where goods reach their destination in spe-
cie, but by reason of obliteration of marks, or other-
wise, they are incapable of identification, the loss, if
any, is partial, and not total.

57. Actual total loss

(1) Where the subject-matter insured is de-
stroyed, or so damaged as to cease to be a thing of
the kind insured, or where the assured is irretriev-
ably deprived thereof, there is an actual total loss.

(2) In the case of an actual total loss no notice of
abandonment need be given.

58. Missing ship

Where the ship concerned in the adventure is
missing, and after the lapse of a reasonable time no
news of her has been received, an actual total loss
may be presumed.

59. Effect of transhipment, &c.

Where, by a peril insured against, the voyage is
interrupted at an intermediate port or place, under
such circumstances as, apart from any special stip-
ulation in the contract of affreightment, to justify
the master in landing and reshipping the goods



dpaxToBaHMA, oNpaBabIBaloOT [AeNCTBUA] KanuTaHa
Mo BbIrpy3Ke 1 06paTHOW NOrpy3Ke rpy3a unm MHOro
OBUXKMMOrO MMyLLecTBa Nnbo no nx neperpyske,
1 OTNpaBKe K MeCTy NX Ha3HayeHus, OTBETCTBEH-
HOCTb CTPaxOBLUMKA NPOAOKAETCA, HECMOTPA
Ha TaKyo BbIFPY3KY Un neperpysky.

60. OnpepgeneHvie KOHCTPYKTVNBHOW NOJMHON
rmbenn

(1) C yyeTom nto60ro NpAMoro ykasaHus B no-
NCe KOHCTPYKTVBHAA NOJHas rmbesib UMeeT MecTo
B TEX C/lyyasx, KOraa 3aCTpaxoBaHHOE MMYLLECTBO
pa3yMHO ocTaBfieHo? BBUMAY TOrO, UTO ero GpakTmye-
CKaA NosiHaA rnbesb NpeacTaBnAeTca Hen3bexkHo™,
WJIM TOTOMY, YTO OHO He MOT10 6bl ObITb COXPAHEHO
OT paKTMUECKOW NosiHoN rmbenn 6e3 Npor3BoACTBa
pacxofoB, KOTopble NPeBbICUIY Obl €ro CTOUMOCTb
Ha MOMEHT NPOK3BOACTBA TaKMX PACXOLO0B.

(2) B yacTHOCTU, KOHCTPYKTMBHaA NonHas rmbenb
NMeeT MeCTo:

(i) ecnn cTpaxoBaTenb NyLwaeTca BNajeHns CBo-
UM CYZHOM WM FPY30M BCNeAcCTBME OMacHOCTH,
OT KOTOPOW OCYLLECTBIISETCA CTPAaXoOBaHMe, 1

(@) ManoBepOSTHO, YTO OH CMOKET MOMYUYUTb 06-
paTHO COOTBETCTBEHHO CYHO VNN Fpy3, NN

(b) pacxopbl No BO3BpaTy COOTBETCTBEHHO CyfHa
WSV rpy3a NpeBbicuv Gbl MX CTOUMOCTb HA MOMEHT
BO3BpaTa; nn

(i) B cnyvae noBpexaeHna cyfHa, eciv OHO Ha-
CTOJIbKO NOBPEXAEHO ONAaCHOCTbIO, OT KOTOPOW
OCYLLEeCTBNAETCA CTPAaXOBaHWe, YTO Pacxofpl Mo pe-
MOHTY MOBPEXAEHUN NPeBbICUAN Gbl CTOUMOCTb
OTPEMOHTUPOBAHHOIO CYAiHa.

[Mpu oLeHKe CTOUMOCTV PEMOHTA HUKaKIe BbIYETbl
He MoryT ObITb CAeNlaHbl B OTHOLLEHMY 06l eaBapun-
HbIX B3HOCOB Ha PEMOHT, KOTOPbIE MOAJIEXAT yriaTe
LPYrvMy 3arHTepecoBaHHbIMU NnLamm®', Ho cnegyeT
NPVHATb B pacyeT pacxofbl Ha OyayLume cnacatesib-
Hble onepauuy 1 ntobble 6yayuive obLeaBapuiiHble
B3HOCbI, KOTOPbIE CYAHO OblNIo 6bl 06A3aHO yNNaTUTb,
ecnu 6bl OHO BbINIO OTPEMOHTUPOBAHO; NN

(iii) B cnyyae noBpexgeHuna rpysa, ecim pacxo-
[bl MO PEMOHTY MOBPEXAEHUN 1 JOCTABKE rpy3a
B MECTO Ha3HAYeHUsi NPeBbICUN Obl €F0 CTOMMOCTb
no nNpuobITUN.

61. MocnepacTBNA KOHCTPYKTVBHOI NOJIHOM
rmbenn

Ecnu nmeeT MeCTo KOHCTPYKTVBHAA NOJHas ru-
6esb, CTpaxoBaTesib MOXET CUMTaTb YObITOK YacTUY-
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or other moveables, or in transhipping them, and
sending them on to their destination, the liability of
the insurer continues, notwithstanding the landing
or transhipment.

60. Constructive total loss defined

(1) Subject to any express provision in the pol-
icy, there is a constructive total loss where the
subject-matter insured is reasonably abandoned
on account of its actual total loss appearing to be
unavoidable, or because it could not be preserved
from actual total loss without an expenditure which
would exceed its value when the expenditure had
been incurred.

(2) In particular, there is a constructive total loss —

(i) Where the assured is deprived of the posses-
sion of his ship or goods by a peril insured against,
and

(a) it is unlikely that he can recover the ship or
goods, as the case may be, or

(b) the cost of recovering the ship or goods, as
the case may be, would exceed their value when
recovered; or

(ii) In the case of damage to a ship, where she is
so damaged by a peril insured against that the cost
of repairing the damage would exceed the value of
the ship when repaired.

In estimating the cost of repairs, no deduction
is to be made in respect of general average contri-
butions to those repairs payable by other interests,
but account is to be taken of the expense of future
salvage operations and of any future general aver-
age contributions to which the ship would be liable
if repaired; or

(i) In the case of damage to goods, where the
cost of repairing the damage and forwarding the

goods to their destination would exceed their value
on arrival.

61. Effect of constructive total loss

Where there is a constructive total loss the as-
sured may either treat the loss as a partial loss, or

133



MOPCKOE NMPABO | MARITIME LAW | 3 = 2021

HoW rnéenbto NM6o abaHaOHMPOBATL 3aCTPaX0OBaH-
HOe MMYLLECTBO CTPAXOBLUMKY 1 CUMTATb YObITOK
TaKOBbIM, KaK ec/ii 6bl OH ABAANCA GaKTUUYECKON
NMOJIHOW rnbenbio.

62. 3aABneHune 06 abaHpoHe

(1) C yyueToM NONOMXKEHUIN HACTOALLEN CTaTby,
ecNn CTpaxoBaTesib MPUHUMAET peLleHne abaHao-
HUpPOBaTb 3aCTPaxOBaHHOE UMYLLECTBO CTPAXOB-
LMKy, OH 06A3aH nogaTb 3anaBneHne 06 abaHOoHe.
Ecnu oH He caenaeT 3Toro, yobITOK MOXET CYMTATbCA
TOJIbKO YaCTUUHbIM.

(2) 3aaBneHne 06 abaHgOHE MOXET ObITb Mo-
[,aHO MUCbMEHHO UM YCTHO NMO0 YaCTUYHO NUCH-
MEHHO 1 YaCTUYHO YCTHO, 1 NMPU 3TOM OHO MOXET
ObITb MOAAHO B JOObLIX BbIPAaXKEHUAX, KOTOpPbIE
0oOHapyKMBaOT HaMepeHne CTpaxoBaTena 6e3-
YCNTOBHO OTKa3aTbCA OT CBOEro 3aCTPaxoBaHHOIO
MHTEpeca B 3aCTPAaXxOBAaHHOM VIMYLLLECTBE B MOSb3y
CTpaxoBLMKa.

(3) 3aaBneHne o6 abaHgOHEe AOXKHO ObITb Mo-
[,aHO C pa3yMHOI 6bICTPOTON®? nocne nonyyeHus
[OCTOBepHON nHpopmauum ob yobiTke, 0OfHAKO,
€C/IM Takaa UHPOPMaLUA NMEET COMHUTESNbHbIN Xa-
pakTep, CTpaxoBaTento NpeAoCTaBNAETCA Pa3yMHbIl
CPOK A/18 TOro, YTOObl HABECTU CNPABKMU.

(4) Ecnn 3aaBneHne ob abaHaoHe noAaHo Hag-
neXawmnm obpasom, TOT GaKT, UTO CTPAXOBLUUK OT-
Ka3blBaeTCA NPUHATb abaHAOH, He HAHOCKT ywep6a
npaeam CTpaxoBaTens.

(5) MpuHATHE abaHZOHA MOXeET 6bITb MPAMO Bbl-
PakeHHbIM U MOAPa3yMeBaeMbIM 13 NOBEAEHNSA
CTpaxoBLMKa. NpocToe MonyaHne CTpaxoBLMKa
nocse 3anaBNeHNs He ABNAETCA NPUHATUEM [abaH-
JloHal.

(6) Ecnu 3aaBneHne o6 abaHaoOHe MPUHATO,
abaHAoOH ABnAeTCA 6€30T3bIBHbIM. [TpUHATME 3a-
ABNEHNA OKOHYaTeNIbHO MOATBEpPXKAAET OTBET-
CTBEHHOCTb 3a YObITOK U AOCTaTOYHOCTL*? camoro
3anBIeHuA.

(7) 3asBneHne 06 abaHpoHe sABAeTCA Heobs-
3aTesibHbIM, €C/IN B MOMEHT, KOrfa CTpaxoBaTesib
nonyuun nipopmaumio 06 yobiTke, AnA nonyyeHna
BbIrOAbl CTPaXOBLUMKOM [OT abaHfoHa] yke He nme-
Nnocb O6bl BO3MOXHOCTW, flaXke ecnun Obl 3aABNeHne
1 6bl710 eMy NoAaHo.

(8) CTpaxoBLNK MOXET OTKa3aTbCA OT CBOEro
npaBa Ha noslyyeHve 3aaBneHns 06 abaHaoHe.

(9) Ecnu cTpaxoBLMK NepecTpaxoBas CBOWN PUCK,
OT Hero He TpebyeTcA nofaBaTh 3anaBsieHre 06 abaH-
[lOHe.
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abandon the subject-matter insured to the insurer
and treat the loss as if it were an actual total loss.

62. Notice of abandonment

(1) Subject to the provisions of this section,
where the assured elects to abandon the sub-
ject-matter insured to the insurer, he must give no-
tice of abandonment. If he fails to do so the loss can
only be treated as a partial loss.

(2) Notice of abandonment may be given in writ-
ing, or by word of mouth, or partly in writing and
partly by word of mouth, and may be given in any
terms which indicate the intention of the assured to
abandon his insured interest in the subject-matter
insured unconditionally to the insurer.

(3) Notice of abandonment must be given with
reasonable diligence after the receipt of reliable
information of the loss, but where the information
is of a doubtful character the assured is entitled to
a reasonable time to make inquiry.

(4) Where notice of abandonment is properly
given, the rights of the assured are not prejudiced
by the fact that the insurer refuses to accept the
abandonment.

(5) The acceptance of an abandonment may be
either express or implied from the conduct of the
insurer. The mere silence of the insurer after notice
is not acceptance.

(6) Where notice of abandonment is accepted
the abandonment is irrevocable. The acceptance of
the notice conclusively admits liability for the loss
and the sufficiency of the notice.

(7) Notice of abandonment is unnecessary
where, at the time when the assured receives in-
formation of the loss, there would be no possibility
of benefit to the insurer if notice were given to him.

(8) Notice of abandonment may be waived by
the insurer.

(9) Where an insurer has re-insured his risk, no
notice of abandonment need be given by him.



63.Mocneacreua abaHgoHa

(1) Mpw Hannunn pEeNCTBUTENBbHOIO** abaHAOHA
CTPaxXOBLUMK MMeET NpaBo NpPUobpecTy NHTepec
CTpaxoBaTeNisl BO BCEM, YTO MOXET OCTaTbCA OT 3a-
CTPaxoBaHHOIO VIMYLLIECTBA, A TaKXKe BCE BeLHble
npaBa, CBA3aHHbIE C HVM.

(2) Mpwn abaHOoHe CyaHa ero CTPaxoBLVK UMeeT
npaBo Ha No6o GppaxT, KOTopbI 3apabaTbiBaeTcs
1 KOTOpbI 6b11 3apaboTaH cyaHOM nocne npowuc-
LIeCTBMS, MPUYMHIMBLLENO YObITOK, 33 BbIYETOM pac-
X0[0B Mo 3apabaTtbiBaHMO ppaxTa, NponsBeeH-
HbIX MOC/Ie TAKOro NPOUCLIECTBUSA; N €CNIN CYAHO
nepeBO3UT rpy3 CyAoBNagenbLa, TO CTPAaxXoBLMK
MMeeT NPaBo Ha Pa3yMHOe BO3Harpa)<aeHve 3a ero
nepeBo3Ky Moc/e NPOUCLIECTBUSA, MPUUYNHUBLLETO
yObITOK.

YacTtuuHble y6bITKIN (BKNIOUYAA cnacaTenbHble,
o6LeaBapuiiHble N YacTHble pacxoAbl)

64. Y6bITOK OT YaCTHOI aBapuv

(1) Y6bITKOM OT YaCTHOW aBapun ABNAETCA Ya-
CTUYHBIN YObITOK®® B 3aCTPaxOBaHHOM MpeaMeTe,
NPUYMHEHHbIA ONACHOCTbIO, OT KOTOPOW OCYLLEeCT-
BNAETCA CTpaxoBaHMe, 1 He ABNALWNNCA obue-
aBapUIHbIM YObITKOM.

(2) Pacxoppbl, MOHECEHHbIE CTPAXOBaTENEM UK
OT ero umeHu gna 6e30MacHOCTV U COXPaHeHUsA
3aCTpaxoBaHHOMO MMyLLEeCTBa, KpoMe obuieaBa-
PWIAHBIX U CNacaTesibHbIX PACXOL0B, HAa3bIBAKTCA
YaCTHbIMY pacxogamin. YacTHble pacxodbl He BKIIO-
YaloTCA B YACTHYIO aBapuio®,

65. CnacaTtenbHble pacxoabl

(1) C yueTom nio60ro NpAMOro ykasaHus B no-
nnce cnacaTesibHble pacxofbl, NPOM3BeAeHHble ANA
npeaoTBpalleHna yObITKa OT ONacHOCTEN, MPOTUB
KOTOPbIX OCYLLECTBIAETCA CTPAXoOBaHWe, MOryT ObITb
B3blCKaHbl KaK yObITOK OT TaKMX OMacHOCTeN.

(2) TepMuH «cnacaTtenbHble Pacxofbl» O3Hava-
€T pacxofbl, KOTOpPble COrflacHO MOPCKOMY NMpaBy
MOTYT ObITb B3blCKaHbl cnacatenem He3aB1CUMO
ot gorosopa. OHW He BK/IOYAIOT PacxXofbl Ha onna-
TY YCIYT, UMELWMX XapaKTep crnacaHus, OKasaH-
HbIX CTpaxoBaTesieM Wan ero areHTamm nmbo Ka-
KUM-HUOYAb NMLIOM, HAHATBIM UMW 3a NAaTy AnA
uenu npenoTBpalleHna onacHOCTU, OT KOTOPOM
OCyLLecTBNAETCA CTpaxoBaHMe. Takme pacxogbl,
ec/I OHU Npou3BefeHbl Hagnexalwmm obpasom,
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63. Effect of abandonment

(1) Where there is a valid abandonment the in-
surer is entitled to take over the interest of the as-
sured in whatever may remain of the subject-matter
insured, and all proprietary rights incidental thereto.

(2) Upon the abandonment of a ship, the insurer
thereof is entitled to any freight in course of being
earned, and which is earned by her subsequent to
the casualty causing the loss, less the expenses of
earning it incurred after the casualty; and, where the
ship is carrying the owner’s goods, the insurer is en-
titled to a reasonable remuneration for the carriage
of them subsequent to the casualty causing the loss.

Partial Losses (Including Salvage and General
Average and Particular Charges)

64. Particular average loss

(1) A particular average loss is a partial loss of the
subject-matter insured, caused by a peril insured
against, and which is not a general average loss.

(2) Expenses incurred by or on behalf of the
assured for the safety or preservation of the sub-
ject-matter insured, other than general average and
salvage charges, are called particular charges. Partic-
ular charges are not included in particular average.

65. Salvage charges

(1) Subject to any express provision in the policy,
salvage charges incurred in preventing a loss by
perils insured against may be recovered as a loss
by those perils.

(2)‘Salvage charges' means the charges recover-
able under maritime law by a salvor independently
of contract. They do not include the expenses of
services in the nature of salvage rendered by the
assured or his agents, or any person employed for
hire by them, for the purpose of averting a peril
insured against. Such expenses, where properly in-
curred, may be recovered as particular charges or
as a general average loss, according to the circum-
stances under which they were incurred.
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MOTYT 6bITb B3bICKaHbl Kak YaCTHble PacXoabl UK
Kak ob6lieaBapuiHbIin yObITOK, B 3aBUCUMOCTH
OT 06CTOATENbCTB, NPY KOTOPbIX OHU ObINK NPO-
N3BELEHbI.

66. O6LWeaBapuiiHbIN YObITOK

(1) O6LeaBapUNHbIM YObITKOM ABNAETCA YObITOK,
NPUYNHEHHDIN UM HEMOCPERCTBEHHO O0YC/IOBIEH-
HbIn akTOM obwein aBapun. OH BKOYaeT obuye-
aBapuiiHble pacxodbl, a TakKe oblieaBapuiiHblie
NnoXepTBOBAHNA.

(2) AKT 0bLLIEe aBapyV UMEET MECTO, C/IV KaKne-
nnbo Ype3BblUaiHble NOXEPTBOBAHUA UNN PacXodbl
HaMepeHHO 1 Pa3yMHO OCYLLeCTBMIEHbI U NPOU3-
BefeHbl BO BpemMs OnacHOCTU®Y AnA uenmn coxpaHe-
HUA MYLLECTBA, KOTOPOEe NoABEPraeTCA ONacHOCTY
B 00LLeM MOPCKOM NPeanpUATAN.

(3) Mpw Hannunn o6 eaBapUNHOro ybbITKa CTO-
POHa, KOTOpas €ro NOHeCs1a, UMEET MPABO C YYETOM
YCTaHOBJIEHHbIX MOPCKMM MPaBOM YCJIOBUIA Ha NPO-
NopLMOHasbHbIA B3HOC OT OCTalNbHbIX 3aNHTepeco-
BaHHbIX CTOPOH, 1 TaKOW B3HOC MMeHyeTcA obLue-
aBapUHbIM B3HOCOM.

(4) C yueToM Nt06Oro NPSAMOro yKa3aHuA B NOu-
Cce, eC/iv CTpaxoBaTesib Npou3sen obLeaBapuiiHble
pacxofbl, OH MOXET B3blCKaTb CO CTPaxXOBLUYMKa BO3-
MelLLEeHME B OTHOLLIEHWM NPONOPLMOHANBHON YacTn
yObITKa, KOTOpas NPUXOAUTCS Ha HEro; a B Cllyvae
06LeaBapMIHOIo NOXepPTBOBAHWA OH MOXET B3bl-
CKaTb CO CTPaxOBLLYMKa BO3MeELLEeHME B OTHOLLEHNN
Bcero ybbiTka 6e3 ocyliecTBneHma CBOero npasa
Ha NnoJlyYeHne B3HOCOB OT APYrnX CTOPOH, 00513aH-
HbIX K UX ynnare.

(5) C yueTom nto60ro NpAMoro ykasaHus B no-
nnce, ecny cTpaxoBaTefib ynnatun unm obasax
ynaaTuTb o6LeaBapuiiHbIi B3HOC B OTHOLIEHWN
3aCTPaxoBaHHOMO MMYLLECTBA, OH MOXET B3bICKaTb
CYMMY TaKoro B3HOCa CO CTPaxoBLUMKa.

(6) Mpwu OTCYTCTBUM NPAMOTrO YKa3aHWA CTPaXOB-
LMK HEe OTBEYAET 3a KaKOW-NTMO0 06LeaBapUiHbIN
yObITOK U B3HOC, ec/iv YObITOK He Obls1 NoHeceH
LA Lenun npefoTBpalLeHnsa Uiy B CBA3M C NpesoT-
BpaLleHMEM ONacHOCTM, OT KOTOPOW OCyLlecTBNA-
€TCA CTpaxoBaHue.,

(7) Ecnu cygHo, dpaxT 1 rpy3 nnm Kakme-nu-
60 fBa M3 3TUX MHTEPECOB NpUHaANexaT ogHOMY
N TOMY Ke CTpaxoBaTesio, OTBETCTBEHHOCTb CTPa-
XOBLUMKa B OTHOLIEHUN 06LeaBapuiiHbIX yObITKOB
W B3HOCOB JOJIXHa ONpPefenATbCca Tak e, Kak
ecnn 6bl 3TU NpegMeTbl NpUHaZexanu pasHbiM
nmuam.
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66. General average loss

(1) A general average loss is a loss caused by or
directly consequential on a general average act. It
includes a general average expenditure as well as
a general average sacrifice.

(2) There is a general average act where any ex-
traordinary sacrifice or expenditure is voluntarily
and reasonably made or incurred in time of peril for
the purpose of preserving the property imperilled
in the common adventure.

(3) Where there is a general average loss, the
party on whom it falls is entitled, subject to the
conditions imposed by maritime law, to a rateable
contribution from the other parties interested, and
such contribution is called a general average con-
tribution.

(4) Subject to any express provision in the policy,
where the assured has incurred a general average
expenditure, he may recover from the insurer in re-
spect of the proportion of the loss which falls upon
him; and, in the case of a general average sacrifice,
he may recover from the insurer in respect of the
whole loss without having enforced his right of con-
tribution from the other parties liable to contribute.

(5) Subject to any express provision in the policy,
where the assured has paid, or is liable to pay, a gen-
eral average contribution in respect of the subject
insured, he may recover therefor from the insurer.

(6) In the absence of express stipulation, the in-
surer is not liable for any general average loss or
contribution where the loss was not incurred for
the purpose of avoiding, or in connection with the
avoidance of, a peril insured against.

(7) Where ship, freight, and cargo, or any two of
those interests, are owned by the same assured,
the liability of the insurer in respect of general av-
erage losses or contributions is to be determined as
if those subjects were owned by different persons.



CrpaxoBoe Bo3meLyeHne’®

67. Pazmep OTBETCTBEHHOCTMN CTPaxoBLYNKa
3a y6bITOK

(1) Cymma, KOTOpYIO CTpaxoBaTeslb MOXET B3bl-
CKaTb B OTHOLLEHUN YObITKA MO MNOMINCY, KOTOPbIM OH
3aCTpaxoBaH, B C/lyyae CTPaxoBaHUA MO HETAaKCUPO-
BaHHOMY MOJIMCY — A0 MOJIHOTO pa3Mepa CTPaxoBOW
CTOVMMOCTU U B CllyYae CTPaxoBaHWsA Mo TakcMpo-
BaHHOMY MOJCY — 4O MOJSIHOFO pa3Mepa CTOUMOCTH,
YCTaHOBNEHHOW MOSIMCOM, UMEHYETCH CTPAXOBbIM
BO3MelLLeHNEM.

(2) Npw Hannumm y6bITKa, BO3MELLAEMOrO Corac-
HO MONNCY, CTPaxXOBLUMK VAN KaXXAblll N3 CTPAXOB-
LLMKOB, eCnn NX 6onee OfHOro, OTBEYAET 3a TaKyto
NPOMNOpPLMOHanbHYIO YaCTb CTPaxXOBOro BO3MelLe-
HUA, KOTOpaa COOTBETCTBYET OTHOLLUEHUIO CYMMbI,
NMPUHATON UM Ha CTpaxoBaHMe®’, K CTOMMOCTH,
YCTAHOBMIEHHOWN MONMCOM, — B C/lyyae CTpaxoBa-
HWA NO TaKCMPOBaHHOMY MOJIUCY UMM K CTPAxXOBOM
CTOMMOCTU — B CJTyYae CTPaxoBaHMA Mo HETaKCMpPOo-
BaHHOMY MONCY.

68. MNonHaa rmbenb

C yyeTom NONoXKeHWM HacToALLero 3akKoHa v nio-
60ro NPAMOro ykasaHus B Noauce npuv Hannumm
MOJIHOM rMbenm 3aCcTPaxoBaHHOIO UMYLLECTBA:

(1) ecnun nonnc ABNAETCA TaKCUPOBAHHbIM, CTpa-
XOBOE BO3MeELLeHMe COCTaBAAET CYyMMY, YyCTaHOB-
NEHHYI0 NONNCOM;

(2) ecnn nonuc ABNAETCA HETAKCUPOBAHHbIM,
CTpaxoBO€e BO3MeLLEHNE COCTABIAET CTPAXOBYIO
CTOMMOCTb 3aCTPaxoBaHHOIo NpegmMeTa.

69. YacTnuHble Y6bITKN NO CyAHY

Ecnn cyaHo noBpexaeHo, HO He ABNAeTCA Nos-
HOCTbIO NOrMHLWINM, TO C y4eTOoM NtoO0ro NPsSMoro
yKa3aHuA B MOMce CTPaxoBOe BO3MELLeHMe onpe-
fenaetca cnegyowmnm obpasom:

(1) ecnn cyaHO OTPEMOHTUPOBAHO, CTPaxoBaTesb
MIMEeeT NPaBo Ha BO3MeLLeHMe pa3yMHOI CTOUMOCTU
PEMOHTA 32 BblYETOM OObIYHBIX YAEPKAHWUI, HO He
CBblLLE CTPax0OBOW CYMMbl B OTHOLUEHWM KaXAoro
OTAENbHOIO NPOUCLIECTBUSA;

(2) ecnun cygHO TONBbKO YaCTUYHO OTPEMOHTUPO-
BaHO, CTPaxoBaTeslb MeEeT NPaBO Ha BO3MeLLeHNe
pa3yMHOI CTOMMOCTM TaKOro PEMOHTA, UcYncnse-
MO TaK, Kak YKa3aHo BblLle, a TakXKe Ha KOMMeH-
caumio 3a pa3yMHOE CHUXKEeHMEe CTOMMOCTU CYLHa,
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Measure Of Indemnity

67. Extent of liability of insurer for loss

(1) The sum which the assured can recover in
respect of a loss on a policy by which he is insured,
in the case of an unvalued policy to the full extent of
the insurable value, or, in the case of a valued policy
to the full extent of the value fixed by the policy is
called the measure of indemnity.

(2) Where there is a loss recoverable under the
policy, the insurer, or each insurer if there be more
than one, is liable for such proportion of the mea-
sure of indemnity as the amount of his subscription
bears to the value fixed by the policy in the case of
a valued policy, or to the insurable value in the case
of an unvalued policy.

68. Total loss

Subject to the provisions of this Act and to any
express provision in the policy, where there is a total
loss of the subject-matter insured, -

(1) If the policy be a valued policy, the measure
of indemnity is the sum fixed by the policy:

(2) If the policy be an unvalued policy, the mea-
sure of indemnity is the insurable value of the sub-
ject-matter insured.

69. Partial loss of ship

Where a ship is damaged, but is not totally lost,
the measure of indemnity, subject to any express
provision in the policy, is as follows:

(1) Where the ship has been repaired, the assured
is entitled to the reasonable cost of the repairs, less
the customary deductions, but not exceeding the
sum insured in respect of any one casualty:

(2) Where the ship has been only partially re-
paired, the assured is entitled to the reasonable cost
of such repairs, computed as above, and also to be
indemnified for the reasonable depreciation, if any,
arising from the unrepaired damage, provided that
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€C/IN TaKOBOE VIMEeN0 MeCTO, BCNIeACTBME HeoTpe-
MOHTVPOBAHHOIO MOBPEXAEHWA NPY YCII0BUN, YTO
o6Lan cymma He [ofKHa NpeBbIWaTh CTOMMOCTM
pPeMOHTa BCEX MOBPEXAEHNN, NCUNCTAEMON TaK,
KaK yKa3aHo BbllUe;

(3) ecnu cyaHO He OTPEMOHTUPOBAHO 1 He NPO-
[aHO B MNOBPEXAEHHOM COCTOAHUN B TeYeHue aen-
CTBUA pPUCKa, CTPaxoBaTeSlb MMEET NPaBO Ha KOM-
neHcauuto 3a pasyMHOE CHUXeHne CTOMMOCTU
CyHa BCeCTBME HEOTPEMOHTMPOBAHHOIO NO-
BpeKAEeHNA, HO He CBbille Pa3yMHON CTOMMOCTM
PEeMOHTa TaKOro NOBPEXKAEHUA, NCUNCITAEMON TakK,
Kak yKa3aHo BblLue.

70. YacTnuHasn ytparta ¢ppaxra

C yyeTom nio60ro NpAMOro ykasaHus B nonu-
ce Mpu YacTUYHON yTpaTe ppaxTa CTPaxoBOe BO3-
MeLlLieHre COCTaBIAET TaKyto NPONOPLMOHANbHYIO
4aCTb CYMMbI, yCTAHOBJIEHHO MOMINCOM, — B CJlyyae
CTPaxoBaHMs MO TAKCMPOBAHHOMY MOSINCY UMK Ta-
Ky MPONOPLMOHANbHYI YacTb CTPAXOBOM CTOUMO-
CTU - B CJTyYae CTPaxoBaHWs Mo HETAKCUPOBaHHOMY
Monncy, KOTopas onpeaenseTcs OTHOWeHNeM dpax-
Ta, yTPAYeHHOro CTpaxoBaTenem, Ko Bcemy GppaxTy,
HaxoAALLEMYCA Ha PUCKe CTPaxoBaTesiA B COOTBET-
CTBWW C NOJSIVICOM.

71. YacTuuHble y6bITKN NO rpy3y, ToBapy
nT.o.

B cnyyae yactuyHoro ybbiTKa no rpysy, Tosapam
WX HOMY ABWKMMOMY UMYLLIECTBY CTPaXOBOE BO3-
MelLLeHme C y4eToM 1loboro NpAMOro ykasaHus B no-
nuce onpegensaeTca cegyowym obpasom:

(1) ecnm vacTb rpy3a, ToBapa UM UHOTO ABUXKN-
MOFO MMYLLIECTBA, 3aCTPAXOBAHHOTO MO TaKCUPOBaH-
HOMY MONNCY, NOMIHOCTbIO NOrMba, CTPaxoBoe BO3-
MeLleHne COCTaBNAET TaKyo NPOMNOpPLUMOHanbHY
YaCTb CYMMbl, YCTAaHOBJIEHHOWM MONNCOM, KOTOPas
onpenenaeTca OTHOWEHMEM CTPax0BOW CTOMMOCTH
normoLLen YacTu K NOJTHOM CTPaXOBOW CTOMMOCTMH,
onpefenaemMoi Tak e, Kak B cJlyyae CTpaxoBaHus
Mo HEeTaKCMPOBAHHOMY NOJINCY;

(2) ecnun vacTb rpy3a, ToBapa UM UHOTO ABUXKN-
MOFO MMYLLIECTBA, 3aCTPAXOBaHHOI0 N0 HEeTaKCMpPO-
BaHHOMY MOANCY, NONIHOCTbIO NOrnMbna, CTpaxoBoe
BO3MeLLEHME COCTaBAET CTPAXOBY CTOMMOCTb MO-
rmoLuelt YacTu, oNpedensieMyIo Tak »Ke, KaK B cJlyyae
NonHom rméenu;

(3) ecnn Becb 3acTpaxoBaHHbIN rpy3 1av ToBap
NM60 KaKas-To YaCTb 3aCTPAXOBAHHOIO rpy3a unm
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the aggregate amount shall not exceed the cost of
repairing the whole damage, computed as above:

(3) Where the ship has not been repaired, and
has not been sold in her damaged state during the
risk, the assured is entitled to be indemnified for the
reasonable depreciation arising from the unrepaired
damage, but not exceeding the reasonable cost of
repairing such damage, computed as above.

70. Partial loss of freight

Subject to any express provision in the policy,
where there is a partial loss of freight, the measure
of indemnity is such proportion of the sum fixed by
the policy in the case of a valued policy, or of the
insurable value in the case of an unvalued policy, as
the proportion of freight lost by the assured bears
to the whole freight at the risk of the assured under
the policy.

71. Partial loss of goods, merchandise, &c.

Where there is a partial loss of goods, merchan-
dise or other moveables, the measure of indemnity,
subject to any express provision in the policy, is as
follows:

(1) Where part of the goods, merchandise or oth-
er moveables insured by a valued policy is totally
lost, the measure of indemnity is such proportion
of the sum fixed by the policy as the insurable value
of the part lost bears to the insurable value of the
whole, ascertained as in the case of an unvalued

policy:

(2) Where part of the goods, merchandise, or
other moveables insured by an unvalued policy is
totally lost, the measure of indemnity is the insur-
able value of the part lost, ascertained as in case of
total loss:

(3) Where the whole or any part of the goods or
merchandise insured has been delivered damaged



TOBapa ObINN AOCTaB/IEHbl B MOBPEXKAEHHOM CO-
CTOAHWMM B MECTO MX Ha3HAYeHUsA, CTPAXOBOE BO3-
MeLleHne COCTaBNAET TaKyo NPOMNOpPLUMOHanbHYO
YacTb CYyMMbl, YCTaHOBJIEHHO NMOSINCOM, — B C/lyyae
CTpaxoBaHMA MO TaKCUPOBaHHOMY MOJINCY UK Ta-
Kyt0 MPONOPLMNOHAIbHYI YacTb CTPAXOBOW CTOMMO-
CTV - B C/lyYae CTPaxoBaHWA MO HETAKCMPOBAHHOMY
Nnonncy, KOTopas onpeaenaeTca OTHOLIEHNEM pa3-
HULIbI MEXXAY BaNIOBOW HEMOBPEXAEHHOWN U NMOBPEX-
LEHHOW CTOMMOCTbIO B MecTe NpubbITUA K BasIOBOM
HeMNoBpeXAEeHHON CTOUMOCTH.

(4) TepMMH «BanoBasA CTOMMOCTb» O3HAYaeT on-
TOBYIO LIEHY WX, eC/TX TaKOBas OTCYTCTBYET, oue-
HOYHYIO CTOMMOCTb C f06aBIeHNEM B 060UX Chy-
yaax ¢paxTa, pacxofoB Mo BbIrPy3Ke 1 MOLINH,
ynflayeHHbIX aBaHCOM, NPW YCITIOBUM, UTO B TEX CITY-
yasx, Korga rpys unm ToBap oO6bIYHO MPOJAETCA C Ta-
MOEHHOro CKNafa, LileHa Ha TaMOXEHHOM CKfafe
CYMTaAETCA BANIOBOW CTOMMOCTbIO. TepMUH «BanoBas
BbIpyUKa» 03HauyaeT GpaKTUUYECKyHo LieHy, NOnyyYeH-
HYI0 NPV NPOAaxe, Korga Bce cObopbl, CBsA3aHHbIE
C NpoJarken, onnayeHbl NpogaBLamMM.

72. PacnpepeneHune oueHKN

(1) Ecnu pa3nuyHble BMAbI MMYLLECTBA 3acTpa-
XOBaHbl MO eAHON OLIEHKe, TaKas OLleHKA AOJXKHa
6bITb pacrnpeneneHa Mexay PasnuyHbIMy BULAMU
MMYLLECTBA NPOMNOPLNOHANIBHO VX CTPAXOBbIM CTO-
MMOCTAM, KaK B CJlyyae CTpaxoBaHMA MO HETaKCUPO-
BaHHOMY Monmcy. 3acTpaxoBaHHasA CTOMMOCTb Jito-
6011 YacTV OTAENbHOIO BMAA UMYLLIECTBA COCTaBAAET
TaKylo NPONOPLMOHaNbHYI0 JON0 06LLen 3acTpa-
XOBaHHOW CTOMMOCTM MMYyLLeCTBa AaHHOIo BNAQ,
KOoTopasa onpenensaeTca OTHOLWEeHNEM CTPaxoBOW
CTOMMOCTW YNOMAHYTOW YacTN K CTPaxoBOW CTOUMO-
CTW BCEro nmyLuecTBa JaHHOro B1Aa, yCTaHaBMBa-
eMol B 060Mx CNyyanx TaK, Kak 3To NpefyCcMOTPeHO
HacToALWMM 3aKOHOM.

(2) Ecnn oueHKa noanexnt pacnpeneneHuto,
a faHHble 0 NepBOHaYasbHOW CTOMMOCTU FPy30B
KaK[oro oTaenbHOro B1aa, KauecTsa Uy onmcaHma
He MoryT ObITb YCTaHOBNEHbI, pacrpefenieHne oLeH-
K1 MOXET ObITb MPOV3BeAeHO MO YNCTON CTOUMOCTY
B MeCTe NPUOLITVA HEMOBPEXAEHHDIX FPY30B TEX »Ke
BWAOB, KAUeCTB UK OMMUCAHNN.

73. O6weaBapuiiHble B3HOCbI M CnacaTelib-
Hble pacxopfbl

(1) C yueTom nto60ro NpAMOro ykasaHus B no-
nce, eCnin CTpaxoBaTesnb ynaaTua Uan oTeevaeT
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at its destination, the measure of indemnity is such
proportion of the sum fixed by the policy in the
case of a valued policy, or of the insurable value
in the case of an unvalued policy, as the difference
between the gross sound and damaged values at
the place of arrival bears to the gross sound value:

(4) ‘Gross value’ means the wholesale price, or, if
there be no such price, the estimated value, with, in
either case, freight, landing charges, and duty paid
beforehand; provided that, in the case of goods or
merchandise customarily sold in bond, the bonded
price is deemed to be the gross value. ‘Gross pro-
ceeds’' means the actual price obtained at a sale
where all charges on sale are paid by the sellers.

72. Apportionment of valuation

(1) Where different species of property are in-
sured under a single valuation, the valuation must
be apportioned over the different species in pro-
portion to their respective insurable values, as in
the case of an unvalued policy. The insured value
of any part of a species is such proportion of the
total insured value of the same as the insurable
value of the part bears to the insurable value of
the whole ascertained in both cases as provided
by this Act.

(2) Where a valuation has to be apportioned,
and particulars of the prime cost of each separate
species, quality, or description of goods cannot be
ascertained, the division of the valuation may be
made over the net arrived sound values of the dif-
ferent species, qualities, or descriptions of goods.

73. General average contributions and sal-
vage charges

(1) Subject to any express provision in the policy,
where the assured has paid, or is liable for, any gen-
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3a ynnarty Kakoro-nm6o obuieaBapriiHOro B3HOCa,
CTpaxoBOe BO3MeLLeHNe COCTaBNAET NOMHYIO0 CyM-
My TaKoro B3HOCA, eC/i1 MMYLLECTBO, C KOTOPOTo
NpUYNTaeTCA B3HOC, 3aCTPAaXOBAHO Ha ero MoJiHyto
KOHTPMOYLIMOHHYIO CTOMMOCTb; OHAKO, eC/n Ta-
KOe MMYLLEeCTBO He 3aCTPaxoBaHO Ha ero MoJiHyio
KOHTPUOYLIMOHHY CTOMMOCTb MW eCN TONbKO
4acTb ero 3acTpaxoBaHa, BO3MeLLeHe, Noaiexa-
Lee ynnaTe CTPaxOBLYMKOM, fOSIKHO ObITb YMeEHb-
LeHO NPONOPLMOHaNbHO HeAOCTPAXOBaHHOM Ya-
CTW, @ NPU HanMyMKM yobITKA NO YAaCTHOW aBapuy,
KOTOPbIi 06pa3syeT BblueT U3 KOHTPUOYLIMOHHOM
CTOMMOCTU 1 33 BO3MELLEHME KOTOPOro oTBeYaeT
CTPaxoBLUMK, COOTBETCTBYIOLLAA CYMMa NOASIEXNT
BblYETY 13 3aCTPaxoBaHHOW CTOMMOCTY ANA yCTa-
HOBNEHMA pa3Mepa B3HOCA, KOTOPbIV CTPaXOBLUMK
06A3aH ynnatuTb.

(2) Ecnu cTpaxoBLUMK OTBeYaeT 3a crnacaTesibHble
pacxofpl, pa3mep ero oTBETCTBEHHOCTY onpeaens-
€TCA COrNacHO TaKOMY e NPUHLMMY.

74. OTBETCTBEHHOCTb Nepep TPeTbUMU Nn-
uamm

Ecnn CTpaxoBaTeJib 3aKTIO4YJT CTPpaXOBaHME
Ha NPAMO BblpaXeHHbIX YCNOBUAX OT Kakon-nnbo
OTBETCTBEHHOCTW Nepen TpeTbumMmnm nnuamu, CTpa-
XOBO€ BO3MeELleHne C yyeTom noboro npAamoro
YKa3aHuA B noJsince CcoCtaByiAeT CymMmmy, yrjiadyeH-
HYIO iy nognexalyto yrnjiate CctpaxoBartenem
TaKUM TpeTbM nuuam B OTHOLWLEHUN TaKow oT-
BEeTCTBEHHOCTWU.

75. O6wWwme NoNOoXKEeHNA 0 CTPAXOBOM BO3Me-
WeHnn

(1) Ecnu B OTHOLWEHUN KaKoro-n1mbo npegmeTa
MMeeT MeCTO YObITOK, MPAMO He NPeAyCMOTPEHHbI
B U3NOMKEHHbIX BbILLE MONOKEHUAX HAaCToALLEro 3a-
KOHa, pa3Mep CTPaxoBOro BO3MELLEHUS [OIKEH
ObITb YCTAaHOBJIEH B BO3MOXXHO 60see 65113KoM CoOoT-
BETCTBMW C yKa3aHHbIMM MOJIOXKEHUSIMU, HACKOTbKO
OHW NMPVIMEHMMBI K L’AHHOMY C/ly4alto.

(2) Hnuto B nonoXeHmAax HacToAwero 3ako-
Ha, OTHOCALNXCA K CTPAaXOBOMY BO3MELLEHNIO,
He 3aTparvBaeT NpaBuJl, OTHOCALMXCA K ABOMHO-
My CTPaxXOBaHWIO, N He 3anpeLLaeT CTPaxXoBLUNKY
onpoBepraTb HalnumMe NHTepeca NoJsIHOCTbIO UK
YaCTUYHO WM AOKA3blBaTb, YTO B MOMEHT BO3-
HUKHOBEHMA YObITKa BECb UM KaKas-1nbo YacTb
3aCTPaxoBaHHOMO NpeaMeTa He HaXoAWNCh Ha pu-
CKe COrnacHo nosncy.
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eral average contribution, the measure of indemnity
is the full amount of such contribution, if the sub-
ject-matter liable to contribution is insured for its
full contributory value; but, if such subject matter be
not insured for its full contributory value, or if only
part of it be insured, the indemnity payable by the
insurer must be reduced in proportion to the under
insurance, and where there has been a particular
average loss which constitutes a deduction from
the contributory value, and for which the insurer
is liable, that amount must be deducted from the
insured value in order to ascertain what the insurer
is liable to contribute.

(2) Where the insurer is liable for salvage charges
the extent of his liability must be determined on the
like principle.

74. Liabilities to third parties

Where the assured has effected an insurance in
express terms against any liability to a third party,
the measure of indemnity, subject to any express
provision in the policy is the amount paid or pay-
able by him to such third party in respect of such
liability.

75. General provisions as to measure of in-
demnity

(1) Where there has been a loss in respect of
any subject-matter not expressly provided for in
the foregoing provisions of this Act, the measure
of indemnity shall be ascertained, as nearly as may
be, in accordance with those provisions, in so far as
applicable to the particular case.

(2) Nothing in the provisions of this Act relating
to the measure of indemnity shall affect the rules
relating to double insurance, or prohibit the insurer
from disproving interest wholly or in part, or from
showing that at the time of the loss the whole or
any part of the subject-matter insured was not at
risk under the policy.



76.FapaHTyIN NO YacTHO aBapun

(1) Ecnm 3acTpaxoBaHHOE MMYLLECTBO rapaH-
TUPOBAHO KaK «CBOOOAHOE OT YacTHOW aBapumy,
CTpaxoBaTesib He MOXeT B3blCKaTb BO3MeLleHne
3a rmbesb YacTn MMYLLECTBA, KPOMe CJlyyaeB yobIT-
Ka, MOHeCeHHOro BcreAcTBMe obLieaBapuiiHOMO
NnoXKepTBOBaHWA, €CIN OrOBOP, COAepKaLLmiica
B NONUCe, He ABNAETCA AeNVIMbIM; HO €C/IN JOroBOP
ABNAETCA AeNIMMbIM, CTPaxoBaTelb MOXET B3blCKaTb
BO3MelLLleHue 3a NoHyo rmbenb noboin oTaennmon
yacTm.

(2) Ecnun 3acTpaxoBaHHOE MMYLLECTBO rapaH-
TUPOBAHO Kak «CBOOOJHOE OT YacTHOW aBapum»
MOJSIHOCTbBIO WU HUXKE OnpefeneHHOro NpoLeHTa,
CTPaxoBLMK TEM He MeHee OTBeYaeT 3a crnaca-
TeNlbHble Pacxofbl, @ TaKXKe 3a YaCTHble PacxoAbl
W gpyrue pacxofbl, Hagnexawmm obpasom npo-
N3BefleHHble COrNacHO MOMOXEHNAM OrOBOPKM
O NpefoTBPALLEHMM N YMEHbLUEHNN YObITKOB A
TOro, YTO6bl NPEAOTBPATUTDL YObITOK, MOKPbIBAaEMbIN
CTpaxoBaHnem®,

(3) Ecnn nHoe He NpegyCMOTPEHO MONCOM, TO B
C/lyyae, Korga 3aCcTpaxoBaHHOE VMYLLIECTBO FapaH-
TUPOBAHO Kak «CBOOOAHOE OT YaCTHOWN aBapum»
HUXe 00yCIoBNEHHOro NpoLeHTa, obLeaBapuii-
HbIll YObITOK He MOXeT ObITb fo6aBfeH K yObITKY
OT YaCTHOW aBapun AnA JOCTUKeHMA 00yCnoBeH-
HOro NpoLeHTa.

(4) Ona uenu onpeneneHuns, [OCTUMHYT N 06-
YCIIOBNIEHHbIV NPOLIEHT, CllefyeT YUUTbIBATb TONIbKO
baKTMyecKknin yobITOK, MOHECEHHDBIN 3aCTPax0OBaH-
HbIM MMYLLEeCTBOM. YacTHble pacxofbl U pacxofpbl,
00yCnoBfieHHble 1 CBA3aHHble C YCTaHOBJIEHNEM
N fOKa3blBaHMEM YObITKa, [OKHbI OblTb MCKIIO-
YeHbl.

77.MNocnepoBaTtenbHO BO3HMKaOLWMe yObITKN

(1) Ecnu nHoe He NpefyCMOTPEHO NOJINCOM, U C
y4yeTOM MONOXKEHNN HACTOALLEero 3akKoHa, CTPaxoB-
LMK OTBEYAET 3a NocsiefoBaTesibHO BO3HMKaloLne
yObITKY, faxe ecnn o6Lan cyMMa Takumx YObITKOB
MOKET NPEBLICUTb CTPAXOBYO CYMMY.

(2) Ecnn no ogHOMY 11 TOMY e NOAnCY 3a YacTuy-
HbIM YObITKOM, KOTOPbI He Obl1 OTPEMOHTNPOBAH
U MHBIM 06PA30M YCTPaHeH, cregyeT NoHas rm-
6enb, CTpaxoBaTeslb MOXKET B3bICKaTb BO3MELLEHME
TONbKO 3a MOJHYt0 rnbenb. MNpr 3TOM HMYTO B Ha-
CTOALLEN CTaTbe He 3aTparnBaeT OTBETCTBEHHOCTb
CTpaxoBLiNKa MO OFrOBOPKE O NpeaoTBpalleHunm
N YMEHbLUEHNM YObITKOB.

IV. BAPYBEXXHOE MPABO | FOREIGN LAW

76. Particular average warranties

(1) Where the subject-matter insured is warrant-
ed free from particular average, the assured cannot
recover for a loss of part, other than a loss incurred
by a general average sacrifice, unless the contract
contained in the policy be apportionable; but, if the
contract be apportionable, the assured may recover
for a total loss of any apportionable part.

(2) Where the subject-matter insured is warrant-
ed free from particular average, either wholly or un-
der a certain percentage, the insurer is nevertheless
liable for salvage charges, and for particular charges
and other expenses properly incurred pursuant to
the provisions of the suing and labouring clause in
order to avert a loss insured against.

(3) Unless the policy otherwise provides, where
the subject-matter insured is warranted free from
particular average under a specified percentage,
a general average loss cannot be added to a particu-
lar average loss to make up the specified percentage.

(4) For the purpose of ascertaining whether the
specified percentage has been reached, regard
shall be had only to the actual loss suffered by the
subject-matter insured. Particular charges and the
expenses of and incidental to ascertaining and prov-
ing the loss must be excluded.

77.Successive losses

(1) Unless the policy otherwise provides, and
subject to the provisions of this Act, the insurer is
liable for successive losses, even though the total
amount of such losses may exceed the sum insured.

(2) Where, under the same policy, a partial loss,
which has not been repaired or otherwise made
good, is followed by a total loss, the assured can
only recover in respect of the total loss: Provided
that nothing in this section shall affect the liability
of the insurer under the suing and labouring clause.
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78. OroBopKa 0 npefoTBpaLieHU N YMeHb-
WeHVn Y6bITKOB

(1) Ecnu nonuc cogeput oroBopKy o NpeaoT-
BPaLLEeHUN N YMeHbLUEHNIN YObITKOB, yCTaHOBNEH-
Hoe ell 06A3aTeNbCTBO CUMTAETCA AOMNONHUTENb-
HbIM MO OTHOLUEHUIO K [OrOBOPY CTPaxoBaHUA,
M CTpaxoBaTeslb MOXET B3blCKaTb CO CTPaxXOBLUMKa
nobble pacxoabl, Hagnexawym o6pasom Npoms-
BeJleHHble COrflacHoO 3TOM OroBOpPKe, HeB3Mpasn
Ha TO, UTO CTPAXOBLUMK, BOSMOKHO, Y>Ke 3aniaTun
3a NOJIHYI0 rnbenib UM YTO UMYLLECTBO, BO3MOX-
HO, rapaHTMPOBAHO KaK «CBOGOAHOE OT YaCTHOW
aBapum» NOMHOCTbIO MO0 HMXKe onpefeneHHOro
npoueHTa.

(2) O6weaBapuiiHble YOBITKM 1 B3HOCHI, @ TaKXKe
cnacaTtesnibHble pacxofbl, Kak OHM OMpeaenalTca
HacToAWMUM 3aKOHOM, He MoAJieXKaT BO3MeLLEHNIO
B COOTBETCTBUU C OFOBOPKOW O NpefoTBpaLleHmnm
N YMEHbLUEHNM YObITKOB.

(3) Pacxoppl, npon3BeAeHHble ANA Lenv npegot-
BpaLLeHNA UM YMeHbLUEHMWA KaKnxX-Nnnbo yObITKOB,
He NOKPbITbIX MONIMCOM, HE MOANEXAT BO3MELLEHNIO
B COOTBETCTBUU C OFOBOPKON O NpefoTBpaLleHunm
N YMeHbLUEHUN yObITKOB.

(4) CtpaxoBaTenb 1 ero areHTbl 06s3aHbl BO BCEX
Cyyasax NPUHMMATb Takue Mepbl, KOTopble MOTYyT
ObITb Pa3yMHbIMU AN1A Lenn NpefoTBpaLLeHnsa Uin
YMEHbLUEHMSA YObITKOB.

MNMpaBa cTpaxoBLnKa
npu BbiniaTe BO3MeLleHuA

79. MpaBo Ha cy6porauyuio

(1) Ecnn cTpaxoBLWMK NAATUAT 3a NOJIHYIO rnbenb
BCETO UIN B CJTyYae CTPAXOBaHUA rpy3a Kakol-nnbo
OTAENUMON YacTU 3aCTPaxOBaHHOMO MYLLECTBa, OH
Ha 3TOM OCHOBaHWV CTaHOBUTCA YNPaBOMOYEHHbIM
nprobpecTn NHTepPeC CTpPaxoBaTess B TOM, UTO MO-
XeT ocTaTbcA*' OT MMYLLECTBA, 38 KOTOPOE TakKUM
06pa3om ynnayeHo, 1 B CUSy 3TOr0 K HeMy B MNo-
pagKke cybporauumn nepexonATt Bce Npasa 1 cpel-
CTBa MPABOBOW 3aLUMTbI CTPaxoBaTessl B OTHOLLEHWM
TaKoro UMyLLeCTBa C MOMEHTa NPOUCLIECTBUSA, MPU-
UYMHUBLLETO YObITOK.

(2) C yueTOM BbILIEN3NIOKEHHBIX MONIOXKEHNN,
eCc/IN CTPAxXOoBLUMK MAATUT 3@ YaCTUYHDBIN YObITOK,
OH He MPrOBPETAET NPAB Ha 3aCTPAXOBaHHOE UMY-
LLecTBO UM TY YacCTb, KOTOPasA MOXeT OCTaTbCA
OT Hero, 0Hako Ha OCHOBaHWUW MNJlaTeXa K CTPaxoB-
LMKY B MOpsiAKe Cybporaumy nepexonnT Bce npasa
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78. Suing and labouring clause

(1) Where the policy contains a suing and labour-
ing clause, the engagement thereby entered into
is deemed to be supplementary to the contract of
insurance, and the assured may recover from the
insurer any expenses properly incurred pursuant
to the clause, notwithstanding that the insurer may
have paid for a total loss, or that the subject-matter
may have been warranted free from particular av-
erage, either wholly or under a certain percentage.

(2) General average losses and contributions
and salvage charges, as defined by this Act, are not
recoverable under the suing and labouring clause.

(3) Expenses incurred for the purpose of averting
or diminishing any loss not covered by the policy
are not recoverable under the suing and labouring
clause.

(4) Itis the duty of the assured and his agents, in
all cases, to take such measures as may be reason-
able for the purpose of averting or minimising a loss.

Rights Of Insurer On Payment

79. Right of subrogation

(1) Where the insurer pays for a total loss, ei-
ther of the whole, or in the case of goods of any
apportionable part, of the subject-matter insured,
he thereupon becomes entitled to take over the
interest of the assured in whatever may remain of
the subject-matter so paid for, and he is thereby
subrogated to all the rights and remedies of the
assured in and in respect of that subject-matter as
from the time of the casualty causing the loss.

(2) Subject to the foregoing provisions, where
the insurer pays for a partial loss, he acquires no
title to the subject-matter insured, or such part of
it as may remain, but he is thereupon subrogated
to all rights and remedies of the assured in and in
respect of the subject-matter insured as from the



1 CpencTBa NpaBoOBOW 3alUTbl CTPaxoBaTess B OT-
HOLLEHMM 3aCTPAXOBAHHOMO NMYLLECTBA C MOMEHTA
NPOVCLIECTBUSA, NPUYNHIUBLLETO YObITOK, HACTONBKO,
HACKOMbKO CTPaxoBaTesib TaKMM NIaTEXKOM MOyumns
BO3MeLLeHMe YObITKa B COOTBETCTBUM C HACTOALLMM
3aKoHOM.

80. NMpaBo Ha B3HOCbI B CHeT BO3MeELLeHNA
y6bITKa

(1) Ecnun ctpaxoBaTtenb Ype3MepHO 3acTpaxo-
BaH NOCPEeACTBOM [ABOMHOrO CTPaxXOBaHUA, Kax-
AbIl CTPaxoBLWMWK 00A3aH B CBOMX OTHOLIEHUSAX
C OCTaNbHbIMY CTPAXOBLUMKaMK COPa3MepPHO yya-
CTBOBATb B BO3MeLLeHUN yObITKa NPOnopLMoHasb-
HO TOW CyMMe, 3a KOTOPYIO OH OTBEYAET MO CBOEMY
[,0roBOpY.

(2) Ecnun kKakom-nnbo CTpaxoBLUK MNAATUT CYyM-
My, NMPEBBbILLAIOLLYIO ero YacTb yObITKa, OH Bnpase
npeabaBUTb K APYTMM CTPaxoBLYMKam UCK 06 yrna-
Te B3HOCOB B CYET BO3MELLEHNA YObITKa 1 MOXeT
BOCMOJIb30BaTbCA TEMU e CpefCcTBaMu NPaBoBOM
3aLUTbI, YTO M NOPYYNTESNb, KOTOPbIN YNNATUI CYyM-
My, MPEBbILLAILLYIO €ro YacTb JoNra.

81.MocnepcTBNA YaCTUUYHOrO CTpaxoBaHUA

Ecnn ctpaxoBaTtenb 3acTpaxoBaH Ha CyMMY MeHb-
LWyto, YeM CTpaxoBasa CTOMMOCTb, UK — B Cllyyae
CTPaxoBaHMA NO TaKCMPOBAHHOMY NOJIUCY — Ha CYyM-
My MEHbLLYI0, YeM MOJIMCHAA OLEeHKa, OH cuMTaeTca
CaMOCTPAXOBLUMKOM B OTHOLLUEHWW HE3aCTPaXOBaH-
HOW yacTu.

BosspaT npemun
82. MNopapok Bo3BpaTa npemun

Ecnn npemua unu ee nponopumoHasbHas 4acTb
B CUJTy HacToALero 3akoHa o0 bABNAETCA NoAnexa-
e BO3Bpary, TO:

(a) ecny npemusA yxe ynnayeHa, oHa MOXeT ObITb
B3blCKaHa CTpaxoBaTeNeM CO CTPaxOBLUMKa;

(b) ecnun npemusa ele He ynnaueHa, oHa MOXeT
ObITb yAep>kaHa CTpaxoBaTENEM U €70 areHTOM.

83. BosBpart npemuu no cornawieHuio

Ecnn nonwuc cogepxnT ycnoBme o0 BO3Bparte
npemmn nnn ee I'IpOI'IOle,VIOHaJ'IbHOVI 4acTn npn
HacTynneHnn onpeneneHHoro cobbITNA 1 3TO CO-
ObiTUE HacTynaeT, npemMna nnn B 3aBUCMOCTHU
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time of the casualty causing the loss, in so far as the
assured has been indemnified, according to this Act,
by such payment for the loss.

80. Right of contribution

(1) Where the assured is over-insured by double
insurance, each insurer is bound, as between him-
self and the other insurers, to contribute rateably to
the loss in proportion to the amount for which he is
liable under his contract.

(2) If any insurer pays more than his proportion
of the loss, he is entitled to maintain an action for
contribution against the other insurers, and is en-
titled to the like remedies as a surety who has paid
more than his proportion of the debt.

81. Effect of under insurance

Where the assured is insured for an amount less
than the insurable value or, in the case of a valued
policy, for an amount less than the policy valuation,
he is deemed to be his own insurer in respect of the
uninsured balance.

Return Of Premium
82. Enforcement of return

Where the premium or a proportionate part
thereof is, by this Act, declared to be returnable, -

(a) If already paid, it may be recovered by the
assured from the insurer; and

(b) If unpaid, it may be retained by the assured
or his agent.

83. Return by agreement

Where the policy contains a stipulation for the
return of the premium, or a proportionate part
thereof, on the happening of a certain event, and
that event happens, the premium, or, as the case
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OT 0OCTOATENLCTB ee nponopunoHasnibHaA 4acCTb
B CNY YKa3aHHOIO OCHOBAHMA NMOAJIEXKUT BO3BpaTy
CTpaxoBaTtesto.

84. Bo3Bpart npemuu rno npnuynHe oTCyTCTBUSA
BCTPEYHOro yAoBNeTBOpeHuna*

(1) Ecnu BCTpeyHOe yaoBneTBOpEHME 3a ynna-
TY MPEeMMX MNOMHOCTbIO OTCYTCTBYET M HAa CTOPOHE
CTpaxoBaTens WIx ero areHToB He 6bl10 obmaHa
UV NPaBOHapYLIEeHNA, MPeMUs B CUITY YKa3aHHOro
OCHOBaHWA NOAJNIEXKMT BO3BPATY CTPaxoBaTesio.

(2) Ecnm BCTpeuHOe yo0oBNETBOPEHKE 3a yNaTy
npemnn ABNAeTCA AeNIMMbIM U Kakaa-nnbo 13 oT-
LefMMbIX YacTel BCTPEYHOro yOBNeTBOPEHUSA
MOJTHOCTbIO OTCYTCTBYET, MPONOPLMOHANIbHAA YacTb
NPEeMnN B CUTYy YKa3aHHOTO OCHOBAHUA NOANEXUT
BO3BpaTy CTPaxoBaTeNio Ha aHaNOTNYHbIX YC/TOBUAX.

(3) B yactHocTU:

(a) ecnn nonnc HegencTBUTENEH UKW PacTop-
FHYT CTPaxXOBLMKOM C MOMEHTa Hayana AencTBus
puvcKa, NpeMnsa NoAeKUT BO3BpaTy Npu yCioBuu,
YTO Ha CTOPOHEe CTpaxoBaTena He 6blNo obMaHa
WY MPaBOHaPYLLEHMA, OOHAKO eCNY PUCK HeaeNnnm
1 yKe Hauvancs, To NpemMmsa BO3BpaTy HEe NOANEXUT;

(b) ecnu 3acTpaxoBaHHbIA NpPegMeT UM ero
YacTb HMKOrJaA He NoABepranncb ONacHoOCTu, npe-
MUA UM COOTBETCTBEHHO €e NMponopLMoHanbHas
YyacTb MOAJNIEXNT BO3BpPATY.

Mpwu 3TOM, ecnn NpegMeT 3aCTPaxoBaH Ha YCJo-
BUW «HE3aBUCUMO OT rmbenm» 1 Npubblii B COXpaH-
HOCTV K MOMEHTY, Korga 6bin 3aK/ioueH JOroBop,
NpemMmnsa He NOANEXUT BO3BPATY, 32 UCKITIOUYEHNEM
CNlyyaeB, KOrfia K Takomy MOMEHTY CTPaxOBLUUK 3Han
o 6narononyyHomM NpubbITUN;

(c) ecnny cTpaxoBaTens HET CTPAXOBOro NHTe-
peca B TeUeHMe BCEro BPEMEHU AeNCTBUA PUCKA,
npemMua nognexuT Bo3BpaTy Npu yCoBUU, YTO
HacTosLlee NPaBuUIO He NPUMEHAETCA K NOSNUCY,
3aKJIlOYUEeHHOMY B NopAfKe azapTHOW UTPbl N
napw;

(d) ecnu cTpaxoBaTtenb UMEET BPEMEHHbIN UH-
Tepec, KOTOPbIN NPeKpaTUIICA B TeYeHne AenCcTBUA
pVCKa, NpeMursa BO3BPaTy He MOANEXNT;

(e) ecnu cTpaxoBaTesb Ype3MepPHO 3aCTpaxoBaH
Mo HeTaKCMPOBaHHOMY MOJICY, MPONOPLIMOHaNbHasA
YyacTb NPEeMUN NOANEXUT BO3BPaTY;

(f) c yueToM U3NOKEHHBIX BbILIE MOJIOXKEHUN,
ec/In CTpaxoBaTesib YPEe3IMEPHO 3aCTPaxoBaH Mo-
CpeACcTBOM [ABOMNHOIO CTPaxoBaHMA, MPonopumno-
HaNbHaA YacTb KaXkaoW OTAeNbHOM NpeMnn noga-
NEeXUNT BO3BparTy.
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may be, the proportionate part thereof, is thereupon
returnable to the assured.

84. Return for failure of consideration

(1) Where the consideration for the payment of
the premium totally fails, and there has been no
fraud or illegality on the part of the assured or his
agents, the premium is thereupon returnable to
the assured.

(2) Where the consideration for the payment of
the premium is apportionable and there is a total
failure of any apportionable part of the consider-
ation, a proportionate part of the premium is, un-
der the like conditions, thereupon returnable to the
assured.

(3) In particular -

(a) Where the policy is void, or is avoided by the
insurer as from the commencement of the risk, the
premium is returnable, provided that there has been
no fraud or illegality on the part of the assured; but
if the risk is not apportionable, and has once at-
tached, the premium is not returnable;

(b) Where the subject-matter insured, or part
thereof, has never been imperilled, the premium,
or, as the case may be, a proportionate part thereof,
is returnable;

Provided that where the subject-matter has been
insured’lost or not lost’and has arrived in safety at
the time when the contract is concluded, the premi-
um is not returnable unless, at such time, the insurer
knew of the safe arrival.

(c) Where the assured has no insurable interest
throughout the currency of the risk, the premium
is returnable, provided that this rule does not apply
to a policy effected by way of gaming or wagering;

(d) Where the assured has a defeasible interest
which is terminated during the currency of the risk,
the premium is not returnable;

(e) Where the assured has over-insured under an
unvalued policy, a proportionate part of the premi-
um is returnable;

(f) Subject to the foregoing provisions, where
the assured has over-insured by double insurance,
a proportionate part of the several premiums is re-
turnable;



MNpun 3TOM, ecnn NONUCHI 3aKIOYEHbI B Pa3Hoe
BpeMA 1 Kakon-nnbo 6onee paHHMA*® nonuc B Te-
YyeHue Kakoro-nmbo nepuona BpeMeHu NOKpPbIBa
BECb PUCK UMK ecniv TpeboBaHre ObiIo onayeHo
no MNosncy B NOJIHOM pa3Mepe NpesyCMOTPEHHOM
MM CTPaxoBOW CYyMMbl, MPeMnsa BO3BpaTy He noase-
XKWT B OTHOLLEHUW TaKOro NONCa, U ecniv BOMHOe
CTpaxoBaHMe 3aK/oUYeHO CTpaxoBaTenemM npeaHa-
MEPEHHO, TO CTpaxoBadA NpemuAa [Takke] He noga-
NeXuT Bo3BparTy.

BsaumHoe cTpaxoBaHue

85. I3ameHeHMe 3aKoHa B CJly4ae B3aIMHOrO
CTpaxoBaHuA

(1) Ecnun gBa nnm 6onbluee KONNMYecTBO SNL B3a-
VMHO COrNaLLalTCA CTpaxoBaTb APYr Apyra oT MOp-
CKMX YObITKOB, TO CYMTAETCA, YTO UMEET MECTO B3a-
VIMHOE CTpaxoBaHue.

(2) NMono»xeHna HacToALero 3aKoHa, OTHOCA-
Lwreca K npemMmnmn, He MPUMEHAIOTCA K B3aVIMHOMY
CTPaxoBaHMIO, OfHAKO BMECTO NpemMun MoryT ObiTb
MCMOSIb30BaHbl FAapaHTNA UM TaKOW MHOW CMO-
co6 onnaTbl, KOTOPbIN NPefyCMOTPEH cornalle-
HUEM.

(3) MonoxeHwnA HacToALWEero 3akoHa, HAaCKOJTbKO
OHU MOTYT ObITb U3MEHEHbI COrfalleHneM CTOPOH,
B CJyYae B3aVIMHOIO CTPaxoBaHWA MOTYT ObITb 13-
MEHEHbI YCIIOBUAMU NOANCOB, BblAAHHbIX accouu-
aumen, unyn NpasuIamMmm N ycTaBamm accoumaunin.

(4) C yueTom NCKOYEHUI, YTOMAHYTbIX B Ha-
CTOALWEN CTaTbe, MNOJIOKEHUA HACTOALLEro 3aKoHa
NPVMEHAINTCA K B3aVMHOMY CTPaxOBaHUIO.

JononHnTenbHble NONOXKeHNA
86. 0po6peHne foroBopa cTpaxoBarenem

Ecnn poroBop Mopckoro cTpaxoBaHusa BO6poco-
BECTHO 3aKJTI0UYEH OJHUM INLIOM OT UMEHW APYroro
Y@, ML, OT IMEHW KOTOPOTO OH 3aK/o4eH, MOo-
XeT 0f00pUTb JOroBOP fae nocsie TOoro, Kak eMy
CTano n3BectHo o6 ybbITKe.

87. 3smeHeHMne nogpasymeBaemMbix 06:A3a-
TenbCTB COrnialleHnemM Unn 4enoBbiM 06bIKHO-
BeHueM

(1) Ecnn kakoe-nnbo npaBo, 0653aHHOCTb UK
OTBETCTBEHHOCTb BO3HMKAIOT MO AOrOBOPY MOp-
CKOro CTPaxoBaHWA B CUTy 3aKOHA, OHU MOTYT ObITb
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Provided that, if the policies are effected at dif-
ferent times, and any earlier policy has at any time
borne the entire risk, or if a claim has been paid on
the policy in respect of the full sum insured thereby,
no premium is returnable in respect of that policy,
and when the double insurance is effected know-
ingly by the assured no premium is returnable.

Mutual Insurance

85. Modification of Act in case of mutual
insurance

(1) Where two or more persons mutually agree
to insure each other against marine losses there is
said to be a mutual insurance.

(2) The provisions of this Act relating to the pre-
mium do not apply to mutual insurance, but a guar-
antee, or such other arrangement as may be agreed
upon, may be substituted for the premium.

(3) The provisions of this Act, in so far as they may
be modified by the agreement of the parties, may
in the case of mutual insurance be modified by the
terms of the policies issued by the association, or by
the rules and regulations of the association.

(4) Subject to the exceptions mentioned in this
section, the provisions of this Act apply to a mutual
insurance.

Supplemental
86. Ratification by assured

Where a contract of marine insurance is in good
faith effected by one person on behalf of another,
the person on whose behalf it is effected may ratify
the contract even after he is aware of a loss.

87.Implied obligations varied by agreement
or usage

(1) Where any right, duty, or liability would arise
under a contract of marine insurance by implica-
tion of law, it may be negatived or varied by express
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OTMEHEHbI NN N3MEHEHBI MPSMbIM COrlalleHNneM
CTOPOH WK AeNoBbIM 0ObIKHOBEHWEM, €CNN AeNo-
BO€ 0ObIKHOBEHME ABMAETCSA TaKOBbIM, UTO CBA3bI-
BaeT obe CTOPOHbI OroBOpa.

(2) MonoxeHnA HacToALWEN CTaTbW pPaACNpPOCTpa-
HATCA Ha Ntoboe NpaBo, 06A3aHHOCTb UK OTBET-
CTBEHHOCTb, MPeayCcMOTPeHHble* HacToAlwmM 3a-
KOHOM, KOTOpble MOFYT OblTb 3aKOHHO U3MEHEHbI
cornalieHnem CTOPOH.

88. PasyMHbIN CPOK U T.. ABNAETCA BONPO-
com dpakTa

Tam, rae HacToAWMIA 3aKOH COAEPXKUT YKasaHune
Ha pa3yMHbI CPOK, pa3yMHy0 NpeMuto unu pas-
YMHYI0 GbICTPOTY*, BOMPOC O TOM, UTO CUMTAETCA
pa3yMHbIM, ABNAETCA BONPOCOM daKTa.

89. Cnun Kak foKa3aTenbCTBO

Mpu HanUuMKM NoNKnca C Hagsiexalle onjaveH-
HbIM repOoBbIM COOPOM MOXKHO, Kak 1 paHbluUe, CCbl-
NaTbCA Ha CAUM UM KOBEPHOT B Nto6oM cyae6HOM
Nnpon3BOACTBE.

90. TonkoBaHNe TEPMNHOB

B HacTosALLEM 3aKOHE, eciin ero KOHTEKCT Ui
npeameT perynMpoBaHns He TpebyeT MHOro Tos-
KOBaHWA:

TEPMUH «MCK» BKJIIOYAET BCTPEYUHDIN MCK U 3a4€eT;

TEPMUH «PppaxT» BKIOYAET NPUbbINb, KOTopas
MOXET ObITb MONTyYeHa CyfOBMAAENbLEM OT IKCITY-
aTauuuv CBOEro CyAHa ans nepeBo3Ky CO6CTBEHHbIX
rPY30B MNK ABUXMMOTO UMYLLIECTBA, a Take GpaxT,
nognexalwmn ynnarte TpeTbMM JINLIOM, HO He BKJ1t0-
YyaeT nnaTy 3a Npoesf Naccaxupos;

TEPMUH «OBUXMMOE MMYLLECTBO» O3HayaeT
noboe ABMXKMMOE OCA3aeMoe NMYLLEeCTBO, KpoMme
CYZHA, U BKIIOYAET ieHbM, LileHHble BymMaru 1 uHble
AOKYMEHTbI;

TEPMMH «MOSINC» O3HAYaEeT MOPCKOM NOsINC.

91. UsbATunA

(1) Huuto B HacToAwem 3akoHe nam npounsse-
LEHHOWM UM OTMeHe APYrMX 3aKOHOAATENbHbIX aKTOB
He 3aTparnBaeT:

(a) nonoxeHuin 3akoHa o repbosom cbope 1891 T.
WM Kakoro-nmbo fencTBytoLwero HopMaTMBHOIO
aKTa, MMeloLero OTHOLWEeHNe K roCyAapCTBEHHbIM
foxopam;
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agreement, or by usage, if the usage be such as to
bind both parties to the contract.

(2) The provisions of this section extend to any
right, duty, or liability declared by this Act which
may be lawfully modified by agreement.

88. Reasonable time, &c. a question of fact

Where by this Act any reference is made to rea-
sonable time, reasonable premium, or reasonable
diligence, the question what is reasonable is a ques-
tion of fact.

89. Slip as evidence

Where there is a duly stamped policy, reference
may be made, as heretofore, to the slip or covering
note, in any legal proceeding.

90. Interpretation of terms

In this Act, unless the context or subject-matter
otherwise requires, —

"Action” includes counter-claim and set off:

"Freight”includes the profit derivable by a ship-
owner from the employment of his ship to carry
his own goods or moveables, as well as freight pay-
able by a third party, but does not include passage
money:

“Moveables” means any moveable tangible prop-
erty, other than the ship, and includes money, valu-
able securities, and other documents:

"Policy” means a marine policy.

91. Savings

(1) Nothing in this Act, or in any repeal effected
thereby, shall affect -

(a) the provisions of the Stamp Act 1891, or any
enactment for the time being in force relating to
the revenue;



(b) nonoxeHunin 3akoHa 0 KomnaHuax 1862 r. unu
Kakoro-nmbo HOPMaTMBHOIO aKTa, U3MEHAIOLLErO
W 3aMEeHSAIOLLLErO 3TOT 3aKOH;

(c) nonoeHwni noboro 3akoHa, NPsMO He OT-
MEHEHHbIX HaCTOALLMM 3aKOHOM.

(2) Hopmbl 06Lero npaea, BK/toUYasA npaBo Top-
roBO€, KPOMe TeX, KOTOpble HECOBMECTUMbI C Nps-
MbIMW MOJTOKEHUAMMN HaACTOALWEro 3akoHa, npo-
AOJKAT NPUMEHATbCA K JOFOBOPaM MOPCKOro
CTpaxoBaHuA.

92,93.

Vi3meHeHusa 8 mekcme 3aKoHa
Cmameu 92, 93 u Bmopoe npunoxeHue ommeHe-
Hbl 3aKOHOM 0 pehopme cmamymHoz0 npasa 1927 e.

94, KpaTKkoe HaumeHoBaHue

HacToAwmmn 3aKoH MOXET LMTUPOBATbCA KakK 3a-
KOH O MOPCKOM cTpaxoBaHuu 1906 T.

NPUNOXKEHUA
Cratba 30
MepBoe npunoxeHne
®opma nonuca

MonucJinolioa no cmpaxoeaHuto cyoos u 2py-
308%

[a 6yneT N3BeCTHO, UTO _____ Kak OT _____ cob-
CTBEHHOTO MIMEHM, TaK 1 OT IMEHI BCEX U KaXJ0ro
NMLA UK AL, KOTOPbIM 3TO* NPUHAANEXNT, MOXET
unu bygeT npuHagnexatb B YaCcTu UK B LEENOoM, 3a-
KJIIOYaIOT CTPaxoBaHWe 1 genatoT N BCEX UX
N KaXKAOro M3 HUX 3aCTPaxOBaHHbIMU HA YCNIOBUAX
«He3aBMCMMO OT rnbenn» B u ot

B oTHOwWeHun nioboro pofa rpy3os 1 TOBapoOB,
a TaKXe B OTHOLLEHMM KOPNYyCa, Takenaxa, cHapa-
XKeHUs, BOOPYKeHus, 60enprnacos, apTuiiepum,
WIOMOK M MHOFO 060pPYyAOBaHMA*® HageXHOro
cyaHa nnu Kopabns, MMeHyemoro ,
Ha KOTOPOM KanuTaHoMm [1 nepBbim] nocne bora
B YKa3aHHOM pelce sBAAETCA ___________ 1n
Kakoe 6bl TO HY 6bI/10 HOE NINLIO, KOTOPOE NONAET
KanuTaHOM Ha yKa3aHHOM CyfHe, KakuM Obl ApyrmM
HaVUMeHOBaHMEM U UMEHEM HM Ha3blBaNUCh YKa-
3aHHOE CYQHO WU ero KanutaH;
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(b) the provisions of the Companies Act 1862,
or any enactment amending or substituted for the
same;

(c) the provisions of any statute not expressly
repealed by this Act.

(2) The rules of the common law including the
law merchant, save in so far as they are inconsistent
with the express provisions of this Act, shall contin-
ue to apply to contracts of marine insurance.

92,93

Textual Amendments
Ss. 92, 93, Sch. 2 repealed by Statute Law Revision
Act 1927 (c. 42)

94, Short title

This Act may be cited as the Marine Insurance
Act 1906

SCHEDULES
Section 30
First Schedule
Form Of Policy

Lloyd'’s S.G. policy

Be it known that _aswellin __ own name as for
and in the name and names of all and every other
person or persons to whom the same doth, may, or
shall appertain, in part or in all, doth make assur-
ance and cause ____and them, and every of them,
to be insured lost or not lost, atand from ____

Upon any kind of goods and merchandises, and
also upon the body, tackle, apparel, ordnance, mu-
nition, artillery, boat, and other furniture, of and in
the good ship or vessel called the whereof is
master under God, for this present voyage,
or whosoever else shall go for master in the said
ship, or by whatsoever other name or names the
said ship, or the master thereof, is or shall be named
or called;
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PUCK B OTHOLLEHWI YKa3aHHbIX rPY30B W/ TOBa-
POB HauMHaeTCA C NOrpy3KM UX Ha 6OPT yKazaHHOro
cypHa ;

B OTHOLIEHUN YKa3aHHOro cyaHa u np. -
C ;

n 6yget Takum obpasom npofosKaTbCa N gen-
CTBOBATb B OTHOLUIEHWYW yKa3aHHOro cyaHa 1 np.
B TeUeHUe ero npebbiBaHVA Tam 11 flaniee [0 TeX Nop,
MoKa yKa3aHHOE CyAHO CO BCEM CBOMM BOOPYKEHU-
€M, TaKeNlaXKeM, CHAPAXKEHVEM U NP., @ TAKXKe rpy3a-
MU 1 TOBapaMu, KakuMu 6bl OHW HU Bblnn, He npu-
6ynetB ;

B OTHOLLEHMM YKA3aHHOTO CyAHa U Mp. — A0 Tex
nop, NOKa OHO He MPOCTOUT Ha AKOPe ABafLATb Ye-
Tbipe Yaca B NoJiHOM 6e30nacHOCTH,

a B OTHOLLEHWN FPY30B 1 TOBAPOB — 10 TeX Nop,
noka OHW He 6yZyT BbIrpy»eHbl 1 6e30MacHo Jo-
CTaBneHbl Ha beper.

W nna ykazaHHoro cyaHa u np. 6yaet npasomep-
HblM B JaHHOM pelice HanpaBAATbCA U CJIefoBaTh,
a TaKXe 3aXoAWUTb M OCTAaHABMBATbCA B NOObLIX
nopTax UM Mectax, Kakumm 6bl OHU HK Obinu, 6e3
yuiep6a ana HacToALero CTpaxoBaHus.

YKa3zaHHOe cygHo 1 np., Fpy3bl 1 TOBapbl 1 np.,
HACKOJIbKO 3TO KacaeTcs CTpaxoBaTesniei, cornalue-
HUEM MeXay CTpaxoBaTenAMM 1 CTPaxoBLLMKaMU
B HaCToOsALLEM MOJIMCe OLeHMBalTCA 1 6yayT oue-
HWBATbCs B .

YTo KacaeTca puUCKOB 1 OMACcHOCTEN, KOTopble
Mbl, CTPaxoBLNKKN, COFNACUNNCL 3aCcTPaxoBaTb
1 MPUHMMaEM Ha cebA B 3TOM pelice, TO TaKOBbI-
MU ABNAIOTCA Te, KOTOPble MPOUCXOAAT OT MOpPeNn,
BOEHHbIX Kopabnen, no)xapa, Bparos, NMpaTos,
MOPCKMX pPa3boMHNKOB, BOPOB, BblbpacbiBaHUA
MMyLLEeCTBa 3a 6OPT, KaNepCcKnx N aHTUKaNepCKux
CBUAETENbCTB, BHE3aMHbIX HAaMadeHW, 3aXBaToB
Ha MOpe€, apecToB, OFPAaHNYEHUI N 3afEePKAaHNN
ntobbIMKU KoponAamu, BRactTaMn* n Hapogamm Hesa-
BUCUMO OT UX HALMOHANIbHOCTW, NOJIOXKEHUS U
KauyecTBa [B KOTOPOM OHU fencTBytoT], 6apaTpun
KanuTaHa U MaTPOCOB 1 BCEX MPOUYMX OMACHOCTEWN,
YObITKOB 1 HECYACTHbIX CllyYaeB, KOTOpble HaHeC
U HaHeCyT Bpep, ywepb nnmn noBpexaeHve yKka-
3aHHbIM rpy3am 1 TOBapam, a Takxke CyaHy 1 np. niu
Kakomn-nnbo nx yactu.

N B cnyyae no6oro ybbiTKa Uan HeCYacTHOro
CJlyyas CTpaxoBaTesv, X areHTbl, Cyallue 1 npa-
BOMpeemMHUK/ 6yayT nmeTb NpaBo BO30yxAaTb
WCKW, NPVIHAMAaTb MEPbI 1 COBEPLUATb XOXAEHNE
C Lienblo 3aLuThbl, 06ecneyeHmna COXPaHHOCTU 1 BOC-
CTaHOB/EHNA YKa3aHHbIX rPy30B, TOBAPOB, CyHa
W Np. U KaKOM-nbo nx Yactm 6e3 yuepba gna Ha-
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beginning the adventure upon the said goods
and merchandises from the loading thereof aboard
the said ship ;

upon the said ship, &c. ;

and so shall continue and endure, during her
abode there, upon the said ship, &c.; and further,
until the said ship, with all her ordnance, tackle, ap-
parel, &c., and goods and merchandises whatsoever
shall be arrivedat ___;

upon the said ship, &c. until she hath moored at
anchor twenty-four hours in good safety,

and upon the goods and merchandises, until the
same be there discharged and safely landed.

And it shall be lawful for the said ship, &c., in this
voyage, to proceed and sail to and touch and stay at
any ports or places whatsoever without prejudice
to this insurance.

The said ship, &c., goods and merchandises, &c.,
for so much as concerns the assured by agreement
between the assured and assurers in this policy, are
and shall be valued at

Touching the adventures and perils which we the
assurers are contented to bear and do take upon
us in this voyage: they are of the seas, men of war,
fire, enemies, pirates, rovers, thieves, jettisons, let-
ters of mart and countermart, surprisals, takings at
sea, arrests, restraints, and detainments of all kings,
princes, and people, of what nation, condition, or
quality soever, barratry of the master and mariners,
and of all other perils, losses, and misfortunes, that
have or shall come to the hurt, detriment, or dam-
age of the said goods and merchandises, and ship,
&c., or any part thereof.

And in case of any loss or misfortune it shall be
lawful to the assured, their factors, servants and
assigns, to sue, labour, and travel for, in and about
the defence, safeguards, and recovery of the said
goods and merchandises, and ship, &c., or any part
thereof, without prejudice to this insurance; to the
charges whereof we, the assurers, will contribute



CTOSILLETO CTPAXOBaHUsA; B MPOU3BEAEHHbIX Afs 3TO-
ro pacxofax Mbl, CTPAxoBLUMKM, ByfeM y4acTBOBaTb
B3HOCAMW, KaXKA bl U3 HAC COOTBETCTBEHHO CTaBKe
1 BEMUYVIHE ero CyMMbl, MPUHATON Ha CTPaxoBaHue
Mo HacToALEeMY MOSINCY.

Takxe cneymnanbHO OOBABNAETCA U COMNMacoBaHoO,
YTO HUKAKNe AENCTBUS CTPaxOBLUMKA UK CTPaxo-
BaTes1sl MO BOCCTAHOBJMIEHWIO, CMACaHMIO UMM COXPa-
HEHVIO 3aCTPaXOBAaHHOIO UMYLLECTBA HE AOJIKHbI
CYNTATbCA OTKA30M OT MpaBa Ha abaHZOoH Ui npu-
HATUEM abaHOoHa.

W Hamu, cTpaxoBLMKaMK, COracoBaHO, YTO Ha-
CTOAWMI LOKYMEHT WSV MOSINC CTPaxoBaHuA OyaeTt
VMEeTb TaKYH0 e CUY U 3HaueHe, Kak 1 cCaMblii Ha-
LEXHbIA JOKYMEHT UM NOJINC CTPAaXOBaHUA, KO-
TOpPbIN JO Ccero BpemeHu Bblgasasnca Ha Jlombapa-
CTPUT, N Ha KoposneBcKon brpKe, nnu roe-nmoo
eule B JloHaoHe.

N, Taknm 06pa3om, Mbl, CTPaXOBLLMKM, COrfaLla-
€MCS 1 HacToALMM obelLaem 1 06A3yeMcs, Kaxabli
3a CBOIO YaCTb OT CBOErO VIMEHU U OT MMEHW HaLLNX
HacnegHMKOB, OylWwenpurKasynkoB U UMYLLECTBa
nepep CcTpaxoBaTenamu, Ux gyLlenpukasunkamu,
aAMUHUCTPATOPaMK 3aBeLLaHNi 1 NpaBonpeem-
HMKaM B TOYHOCTU UCMOSHATD M3JI0XKEHHbIE BbllLE
06A3aTeNbCTBa, MPU3HaBas, YTO NPUUUTAIOLLEECA HaM
3a HacToALLee CTpaxoBaHMe BCTPEYHOe YAOBNETBO-
peHvie yrnayeHo CTPaxoBaTenAMM Mo CTaBKe

B noatBepkaeHne yero Mbl, CTPAxXoBLUNKM, Ha-
nUcanu Halwu NMeHa 1 NPUHATbIE HA CTPaxoBaHUe
cymmbl B JToHAOHe.

MprmeuaHme: 3epHo, pbiba, conb, PPYKTbl, MyKa
1 CEMEHA rapaHTUPOBaHbl «CBOOOAHbBIMY OT aBapuK,
Kpome obLueln nnm nocagku cyaHa Ha Menby; caxap,
TabakK, NeHbKa, NeH, LWKYpPbl Y KOXKW rapaHTUPOBaHbI
«CBOOOAHBIMI OT aBAPU HIXKE 5 MPOLIEHTOBY; 1 BCE
OCTaJIbHblE FPY3bl, @ TAKXKE CYAHO 1 GPaxT rapaH-
TUPOBAHbI «CBOOOAHBIMU OT aBapuK HKe 3 MPo-
LileHTOB, KpoMe obLLe aBapum Uy NOCafKn CyaHa
Ha MeJib».

MpaBuna TonkoBaHUA nonuca
V3noxeHHOE HUXe A8/1Aemcs Npasuiamu, K Ko-
mopbIM HacmoAwul 3aKkoH omcslsiaem 0719 MOJIKO-
8aHUSA NOJIUCA 8 8blLeNpuBeoOeHHOU Uu UHOU N0006-
Holi hopme, ecsiu KOHmMeKcm He mpebyem UH020"’:

1. HezaBucumo ot rmbenm

Ecnun npepmert 3acTpaxoBaH Ha yCnoBUY «He3aBU-
CUMO OT rnbenu» 1 rnbenib NPon3oLLIa JO 3aK/oYe-
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each one according to the rate and quantity of his
sum herein assured.

And it is especially declared and agreed that no
acts of the insurer or insured in recovering, saving,
or preserving the property insured shall be consid-
ered as a waiver, or acceptance of abandonment.

And itis agreed by us, the insurers, that this writ-
ing or policy of assurance shall be of as much force
and effect as the surest writing or policy of assur-
ance heretofore made in Lombard Street, or in the
Royal Exchange, or elsewhere in London.

And so we, the assurers, are contented, and do
hereby promise and bind ourselves, each one for
his own part, our heirs, executors, and goods to the
assured, their executors, administrators, and assigns,
for the true performance of the premises, confessing
ourselves paid the consideration due unto us for
this assurance by the assured, at and after the rate
of

In Witness whereof we, the assurers, have sub-
scribed our names and sums assured in London.

N.B. — Corn, fish, salt, fruit, flour, and seed are
warranted free from average, unless general, or the
ship be stranded; sugar, tobacco, hemp, flax, hides
and skins are warranted free from average, under
five pounds per cent; and all other goods, also the
ship and freight, are warranted free from average,
under three pounds per cent, unless general, or the
ship be stranded.

Rules For Construction Of Policy
The following are the rules referred to by this Act for
the construction of a policy in the above or other like
form, where the context does not otherwise require:
1. Lost or not lost

Where the subject-matter is insured ‘lost or not
lost, and the loss has occurred before the contract
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HVA AOroBOPa, PUCK HAUMHAET [eCTBOBaTb, KpOMe
Tex CnyyaeB, Kora K SToMy MOMEHTY CTpaxoBaTesto
6bIS10 M3BECTHO O rMbeny, a CTPaxoBLUYUKY HeT.

2.0T1

Ecnu npegmet 3acTpaxoBaH Ha YC/IOBUW «OT»
onpefeneHHoro MecTa, pUCK He HauUMHaEeT AeNCTBO-
BaTb [0 TeX Nop, NoKa CyAHO He HayHeT 3aCTpaxo-
BaHHbIN penc.

3.Buor

(a) Ecnm cygHO 3acTpaxoBaHO Ha YCNoOBUM
«B 1 OT» ONpPeAeneHHOro MecTa 1 CyAHO HaXoMTCA
B 3TOM MecCTe B MOJIHOM 6€30MacHOCTY B MOMEHT 3a-
KIIOUEHNA fOroBOpa, PUCK HauMHaeT AelicTBOBaTb
He3amepnnTenbHO.

(b) Ecnn cyaoHO He HaxoaWTCA B 3TOM MecTe B MO-
MEHT 3aKJIloueHnA JOroBopa, PUCK HAaUMHAET Aen-
CTBOBATb, Kak TOJIbKO OHO NpubyaeT TyAa B NOHOMN
6e30nacHOCTY, 1, eCNU B NOAMCE He NpeayCMOTPEHO
WNHOE, He UMeeT 3HaYeHMs, YTO CYLHO 3aCTPaxoBaHO
Mo Apyromy nosnuncy Ha onpegesieHHbl CPOoK noce
npuobITUA.

(c) Ecnmn yapTepHbI GppaxT 3acTpaxoBaH Ha yc-
NOBMIK «B U OT» OfnpeAeneHHoOro mecta u CyHo
HaxoAWTCA B 3TOM MeCTe B NMOJIHOM 6e30nacHOCTM
B MOMEHT 3aKJ/1l0ueHMA JOroBOpa, PUCK HauMHaeT
LeCcTBOBaTb He3amegnnTenbHo. Ecnu cyaHo He Ha-
XOAWTCA B STOM MeCTe B MOMEHT 3aK/toueHns foro-
BOPAa, PUCK HAaUMHAET AelICTBOBATb, KaK TOJIbKO OHO
npubyaeT TyAa B NonHoM 6e30nacHOCTU.

(d) Ecnun dpaxT, Kpome YapTepHoro ¢ppaxTa, noa-
nexuT ynnate 6e3 cneuyanbHbiX YCIOBUIA U 3acTpa-
XOBaH Ha YCJI0BUN «B 1 OT» ONpeflesIeHHOro MecTa,
PVCK HauMHaeT AelCTBOBaTb MPOMNOPLUOHANBHO
no mMepe Morpy3sKu rpysa Uin ToBapoB; Npu ycio-
BUU, UTO, EC/IN UMEETCA FOTOBbIN K NMOrpy3Ke rpys,
KOTOPbIN NPVHAZNEXNT CyAOBNafenbLy UIn KOTo-
pbill Kakoe-nmbo nHoe nmuo 0643anocb OTrpy3nTb
no JOroBOpy C cyfoBnagenbLem, pUck HaunMHaeT
LeliCTBOBATb, Kak TOMIbKO CyHO ByzeT rotoBo npu-
HUMaTb Takom rpys.

4. C MOMEeHTa NX NOrpy3Kun

Ecnu rpysbl nnm nHoe ABXMMOE UMYLLECTBO 3a-
CTpaxoBaHbl Ha YCJIOBMU «C MOMEHTA UX MOTPY3KI»,
PUCK He HauMHaeT AeCcTBOBaTb O TeX Nop, Noka
TaKue rpy3bl UM ABUXKMMOE UMYLLECTBO He OyayT
HaxoAnTbCA GaKTMUECKM Ha 6OPTY, U CTPAXOBLUUK
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is concluded, the risk attaches unless, at such time
the assured was aware of the loss, and the insurer
was not.

2. From

Where the subject-matter is insured ‘from’a par-
ticular place, the risk does not attach until the ship
starts on the voyage insured.

3. At and from

(@) Where a ship is insured ‘at and from’ a partic-
ular place, and she is at that place in good safety
when the contract is concluded, the risk attaches
immediately.

(b) If she be not at that place when the contract
is concluded, the risk attaches as soon as she arrives
there in good safety, and, unless the policy other-
wise provides, it is immaterial that she is covered
by another policy for a specified time after arrival.

(c) Where chartered freight is insured ‘at and
from’a particular place, and the ship is at that place
in good safety when the contract is concluded the
risk attaches immediately. If she be not there when
the contract is concluded, the risk attaches as soon
as she arrives there in good safety.

(d) Where freight, other than chartered freight,
is payable without special conditions and is insured
‘at and from’a particular place, the risk attaches pro
rata as the goods or merchandise are shipped; pro-
vided that if there be cargo in readiness which be-
longs to the shipowner, or which some other person
has contracted with him to ship, the risk attaches
as soon as the ship is ready to receive such cargo.

4. From the loading thereof

Where goods or other moveables are insured
‘from the loading thereof; the risk does not attach
until such goods or moveables are actually on
board, and the insurer is not liable for them while
in transit from the shore to the ship.



He OTBEYaEeT 3a HUX B nepmnoa OCTaBKu C 6epera
Ha CyaHO.

5. be3onacHo focTtaBneH Ha 6eper

Ecnu prck no rpysam unv nHomy ABUXKMMOMY
NUMYLLECTBY MPOAOIIXKAETCA A0 TEX NOP, NOKa OHU
He ByayT «6e3onacHO AocTaBneHbl Ha beper», OHN
LOJIKHbI ObITb 4OCTABNEHbI Ha 6eper 06bIYHO Npu-
HATBIM CNOCO6OM 1 B NpefAenax pasyMHOro cpo-
Ka nocnie npubbIT!A B MOPT BbIrPY3KHK, U €CNI OHU
He [locTaBfeHbl Ha 6eper Takum 06pa3om, TO pUCK
npeKpaljaeTcsa.

6. 3axoAnTb N OCTaHABNBATbCA

Mpun OTCYTCTBMK Kakoro-nnbo cneymanbHOro
paspelueHna nnm obbIKHOBEHMA NPaBO 3aXO4UTb
N OCTAHABNBATBLCA «B JIOOOM MOPTY UK MeCTe,
KaKrMu 6bl OHY HY ObINn» He pa3peLlaeT CyaHy oT-
KNOHATbCA OT MapLUpyTa c80e20 pelica OT nopTa
OTNpaB/ieHna Ao NopTa Ha3HayeHus.

7. OnacHocTy Mopen

TepMUH «ONacHOCTN MOpPe» OTHOCUTCA TOSb-
KO K C/lyYaHbIM aBapusaM AW NPOUCLIECTBUAM
Ha mope. OH He BKJtoyaeT 0OblYHOE felCcTBrE Be-
Tpa 1 BOJIH.

8. MupaTtbl

TepMUH «npaTbl» BKIOYAET NAaCCaKMPOB, KO-
TOpble NOAHMMAIOT MATEX, @ TaKXKe OYHTOBLYMKOB,
KOTOpble HamagatoT Ha CyAHo ¢ bepera.

9. Bopbi

TepmuH «BOpPbI» He OXBaTbIBAET TalHble XMLLEHNA
WSV XMLLEHWSA, COBEPLUEHHbIE KeM-TMOO 13 Haxoaa-
LMXCA Ha CyaHe nuy, 6yab TO YieHbl SKMMNa)xa nim
naccakupbil.

10. ApecTbl 1 NIp. KOPONAMU, BAacTAMI®' M Ha-
pogamm

TepMUH «apecTbl U Np. KOPONAMM, BNAaCTAMMN
1 HapoAaMm» OTHOCUTCS K MOSIMTUUYECKUM U af-
MVHUCTPATMBHbBIM aKTaM U He BK/TIOYAET YObITOK,
NPUYNHEHHDbIA MacCoBbIMU BGecriopAaaKamu unm
06bIYHbIM CyeOHbIM MPOLLECCOM.

IV. BAPYBEXXHOE MPABO | FOREIGN LAW

5. Safely landed

Where the risk on goods or other moveables con-
tinues until they are ‘safely landed, they must be
landed in the customary manner and within a rea-
sonable time after arrival at the port of discharge,
and if they are not so landed the risk ceases.

6. Touch and stay

In the absence of any further licence or usage,
the liberty to touch and stay ‘at any port or place
whatsoever’ does not authorise the ship to depart
from the course of her voyage from the port of de-
parture to the port of destination.

7. Perils of the seas

The term ‘perils of the seas’ refers only to fortu-
itous accidents or casualties of the seas. It does not
include the ordinary action of the winds and waves.

8.Pirates

The term ‘pirates’includes passengers who mu-
tiny and rioters who attack the ship from the shore.

9. Thieves

The term ‘thieves’ does not cover clandestine

theft or a theft committed by any one of the ship’s
company, whether crew or passengers.

10. Arrests, &c., of kings, princes, and people

The term‘arrests, &c., of kings, princes, and peo-
ple’refers to a political or executive acts, and does
not include a loss caused by riot or by ordinary ju-
dicial process.
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11. bapatpusa

TepmurH «6apaTpursA» BKIIOYAET BCAKOE MPOTU-
BOMPABHOE [EeCTBME, YMbILWIEHHO COBEPLUEHHOE
KanunTaHOM UMK SKMNaXkeM B yLiep6 cOOCTBEHHUKY
UNK, B 3aBUCUMOCTY OT 06CTOATENBLCTB, GpaxToBa-
Tento.

12. Bce nHble onacHocTu

TepMVIH «BC€ NHble OMNaCHOCTU» BKKOYAET TOJIbKO
ONacHOCTK, aHaJIOrN4YHble NO CBOEMY poAdy onac-
HOCTAM, NPAMO YKa3aHHbIM B NOJINCE.

13. ABapus, Kpome ob6uien

TepMuH «aBapua, Kpome obLLel» O3HavaeT Ya-
CTUYHBIN YObITOK B 3aCTPaxOBaHHOM MMYLLECTBE,
Kpome obLieaBapuinHOro yobITKa, 1 He BKIOYaeT
«YaCTHble pacxobl».

14. NMocapKa Ha menb

Ecnn cygHo ceno Ha menb, CTPaxoBLUVK OTBEYaeT
3a UCKJIOYEHHble YObITKM, XOTA Obl Takme yObITKM
1 He 6binn 06ycnoBNEHbl MOCAAKOW Ha Menb, NP
YCJTIOBUW, YTO K MOMEHTY, KOFia Mpou3oLLia Nocaa-
Ka Ha Menb, PUCK y>Ke Hayan fencTBOBaTb 1, ecn
MONNC OTHOCKTCA K Fpy3y, MOBPEXAEHHbIN rpy3 Ha-
XOAmUTCA Ha 6opTy.

15.CyaHo

TepMUH «CyaHO» BKOYAET KOpNyc, MaTepuranbl
1 obopynoBaHme, cHabxeHre 1 NPoJOBONbCTBYE
ons odrLepoB 1 SKMMaxa u, eCNM CY[HO dKChya-
TUPYyeTCA B KAKOM-NM6O0 cneumnanbHOM Buae Top-
roBOoro MopennaBaHus, obbluHOe 060pyAoBaHMe,
HeobxoAnmoe Ans Takoro BuAa TOProBoro Mo-
penniaBaHuA, a TakXKe B C/lyyae MNapoBOro cyaHa
MeXaHM3Mbl, KOT/bl, 3anacbl yrna 1 MawmnHHoe 060-
pyZoBaHuMe®?, eci OHW NPUHaANEeXaT CTpaxoBsa-
Tento.

16. Opaxr

TepMUH «ppaxT» BKNOYAET NprbbIIb, KOTOPYHO
cynoBnagesneL, MOXeT Nofy4nTb OT UCMOSIb30BAHMSA
CBOEro CyfHa A1Aa nepeBo3KM COOCTBEHHOrO rpy3a
UNn OBVXUMOTO MMYLLECTBa, a Takxke PppaxT, noa-
nexawyun ynnarte TpeTbUM JIMLOM, HO He BK/toYaeT
nnaaTy 3a Npoesq NacCcaxnpos.
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11.Barratry

The term ‘barratry’ includes every wrongful act
wilfully committed by the master or crew to the
prejudice of the owner, or, as the case may be, the
charterer.

12.All other perils

The term ‘all other perils’ includes only perils
similar in kind to the perils specifically mentioned
in the policy.

13. Average unless general

The term‘average unless general’ means a partial
loss of subject-matter insured other than a gen-
eral average loss, and does not include ‘particular
charges.

14. Stranded

Where the ship has stranded the insurer is lia-
ble for the excepted losses, although the loss is not
attributable to the stranding, provided that when
the stranding takes place the risk has attached and,
if the policy be on goods, that the damaged goods
are on board.

15. Ship

The term ‘ship’ includes the hull, materials and
outfit, stores and provisions for the officers and
crew, and, in the case of vessels engaged in a special
trade, the ordinary fittings requisite for the trade,
and also, in the case of a steamship, the machinery,
boilers, and coals and engine stores, if owned by
the assured.

16. Freight

The term ‘freight’ includes the profit derivable
by a shipowner from the employment of his ship to
carry his own goods or moveables, as well as freight
payable by a third party, but does not include pas-
sage money.



17.Tpys3bi

TepMmuH «rpy3bi» 03HayaeT rpy3bl, MMeloLLue Xa-
paKkTep TOBapa, 1 He BKIIOYAET SINYHbIE Bl NN
NPOAOBONbCTBYE M CHabXeHNe, NpeAHa3HauYeHHble
AJ1A NCNONb30BaHNA Ha 6oOpTy CcyfHa.

Mpwn OTCYTCTBUM KaKoro-nmbo NpoT1BONONOXK-
HOro 06bIKHOBEHMA NanyOHbIV TPy3 N XNBble XK-
BOTHble JO/KHbI ObITb 3aCTpaxoBaHbl 060CO6NEHHO,
a He nog 06LWMM HaVIMEHOBaHMEM «FPy3bl».

[MprmeyvaHwre: B cuny 3akoHa 06 06LLeCTBEHHOM
nopsiake 1986 r. cyioBa «y4aCTHUKN MAacCOBbIX bec-
nopAaKoB» B NpaBuie 8 1 «maccoBble becnopagkmn»
B npaBusie 10 JOMKHbI TONIKOBATbCA B COOTBETCTBUM
co cTaTben 1 yKasaHHoOro 3akoHa.]

BTopoe npunoxeHune
W3meHeHUa 8 mekcme 3akoHa

Cmameu 92, 93 u Bmopoe npunoxxeHue ommeHe-
Hbl 3aKOHOM 0 pehopme cmamymHozo npasa 1927 e.

MNprumevaHna
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17. Goods

The term ‘goods’ means goods in the nature of
merchandise, and does not include personal effects
or provisions and stores for use on board.

In the absence of any usage to the contrary, deck
cargo and living animals must be insured specifi-
cally, and not under the general denomination of
goods.

[Note: by virtue of the Public Order Act 1986 the
words ‘rioters’in rule 8 and ‘riot’ in rule 10 shall be
construed in accordance with section | of that Act.]

Second Schedule

Textual Amendments
Ss. 92, 93, Sch. 2 repealed by Statute Law Revision
Act 1927 (c. 42)

MepeBogp BbinonHun B.b. Kosnos
© B.b. Kosznos

OduumanbHbIf TEKCT 3aKOHa 0 MOPCKOM cTpaxoBaHur 1906 r. ¢ nociefHMMN U3MEHEHUsMU onyONMKOBaH Ha cante 6pu-
TaHCKOro npasuTenbcTBa: https://www.legislation.gov.uk/ukpga/Edw7/6/41/data.xht?view=snippet&wrap=true. Cm. Tam xe
M3HayvanbHbIN TecT 3aKoHa nocne npuHATAA B 1906 T. (B dopmate pdf): http://www.legislation.gov.uk/ukpga/1906/41/pdfs/
ukpga_19060041_en.pdf.

®pasa «indemnify the assured... against marine losses» B cuny ¢rKUMM, NPUMEHAEMOW B aHITTMNCKOM CTPaXOBOM Mpase,
1 C y4eTOM NPAKTUKM aHTTIMNCKMX CYA0B O3HAYAET, UTO CTPAXOBLUMK 0653aH «3aLMTUTb», «<00€30MacuTby, <OrpagnTb» CTPaxoBa-
TesnA OT MOPCKUX YObITKOB. IMEHHO B 3TOM 3aKJI0UYaEeTCsA T.H. <NepBrUYHaAA 0653aHHOCTb» CTPAXOBATESs MO JOroBOPY MOPCKOro
CTpaxoBaHus. B gaHHOM nepeBofe, ofiHaKo, byAeT NCnosnb30BaTbCs 6onee NPUBbIYHOE 1A POCCUNCKOTO CTPAXOBOIO 3aKOHO-
[aTenbCTBa C/IOBOCOYETAHME «BO3MECTUTb CTPAXOBATESTI0. .. MOPCKME YObITKM».

BoeHHble onacHocTu (war perils).

Cm. cT. 1(1) aHrMNCcKoro 3akoHa O MOPCKOM CTPaxoBaHUM (MONKChI B BUAE a3apTHOM nrpbl) 1909 1., cornacHo KOTOPOM 3aKJito-
yeHVe OroBOpa CTPAxX0OBaHWsA B HapyLLeHue TpeboBaHuii cT. 1(1) ABNATCA NPeCcTyrnneHnem.

CnpaBeanunBocTb (equity) HapsAAYy CO CTaTyTHbIM 1 NPeLefeHTHbIM NMPABOM ABNIAETCA OAHUM 13 UCTOYHMKOB aHIINIACKOTO NpaBa.
JeiicTBremM nnu ocylecTBneHnem Boibopa (act or election).

B oTHOwWeHWK BO3BpaTa 3alma.

O6opynoBaHvie, UHBEHTapb 1 NPUMNAChl MALLMHHOTO OTAENEHUS.

Mpepnonaraetcs n3BecTHbIM (presumed to be known).

ABnAeTca U3NULLHUM

MpwuHATo.

NHOWM... BOKYMEHT, MOATBEPKAAIOLWNIA JOrOBOP.

TeKCT 1 nepeBof NONOXKEHW, OTMEHEHHbIX B 1959 I, He NpuBOANTCA.

TeKCT 1 nepeBof NONOXKeHW, OTMEHEHHbIX B 1959 1., He NpuBOAUTCA.

Korga cTpaxoBLUMKOM SBNIAETCA Kopropauus.

TeKCT 1 nepeBof NONOXKEHW, OTMEHEHHbIX B 1959 1., He NpuBOAUTCA.

B 06Wux BblpaXKeHUsiX.

B TepmuHonorum ct. 56(1) 3akoHa «...He3aBNCUMO OT TOTO, ABNIAETCA YObITOK MOJIHbIM U YaCTUYHBIMY.

Bes ywepba ana noboi OTBETCTBEHHOCTU. ..

[na nepeBofa TepMUHA «eXpress warranties» B pOCCUNCKON MTepaType TakxKe UCMosb3yeTcs Gppasza «npsmMble rapaHTum».
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B poccunckon topnamyeckon 1 cneuunanbHOm nTepaType TakxKe NCNoNb3yeTcA TEPMUH «CTagUny (Perc, KOTOPbIN BbINOHAETCA
B HECKO/bKO Pa3HbIX CTagui).

Ha kakon-nnbo ctagmm npegnpuatus.

3a KakoW-nnbo yObITOK, OTHOCUMbIV (KOTOPbI MOXET ObITb OTHECEH) HA HEMOPEXOAHOCTb CyAiHa.

Kak cyaHo.

OTtnnbiTne.

fiBnatoTcA ycnoBmnamMm 06 ofHOBPEMEHHOM UCMOSTHEHUN, YCOBUAMM O BCTPEUYHOM UCMONTHEHNI B3aMMHbIX 063aHHOCTE.
fBnAeTCA OKOHYaTebHbIM / HEOCMOPUMbIM JOKa3aTeNbCTBOM.

CeepeHun.

AGaHAOHNPOBAHO.

HenpegoTBpatumorn.

To ecTb ApyrMmuy y4aCTH1KaMy MOPCKOTo NpeanpuaTus.

AHrnniicknin TepmuH «due diligence» («pa3ymHas 3a60TNMBOCTb») UMeeT 6ornee WMPOKoe 3HaUYeHre, YeM NPOCTO pasymHas
6bicTpoTa. Ero obuee copgepxaHrie NpUMeHUTENbHO K abaHOHY U3/10KEHO B CT. 62(3) 3aKoHa 0 MOPCKOM CTPaxoBaHUW.
Hapgnexalymm xapaktep.

MpaBomepHOro, 3aKOHHOrO.

Hanpumep, noBpexaeHune 3acTpaxoBaHHOMO NMYLLEeCTBa.

Hanpvmep, no foroBopy Kacko-CTpaxoBaHWA CyHA CTPAXOBLMK MOXET HECT! OTBETCTBEHHOCTb 3a (1) nonHyto rnbenb nnu
yTpaTy cyaHa (nonHasa rmbenb), (2) 3a noBpexaeHns cyaHa (YaCcTUYHbIN YObITOK / YacTHanA aBapws), (3) 3a Bo3melleHNe Bpefa,
NPUUYNHEHHOTO CTPaxoBaTenemM B pe3ynbTaTe CTOJIKHOBEHUA CyAoB, (4) 3a BO3MeLLeHNe pacXofoB CTpaxoBaTend No npefot-
BPALLEHUNIO U YMEHbLUEHUIO YObITKOB (4acTHble pacxofbl), (5) 3a obLyto aBapuio, a C HeflaBHEro BpemeHu Takxe 1 (6) 3a pac-
CMOTpeHUe 1 onnaty TpeboBaHWI CTpaxoBaTens B Npefenax pa3yMHOro cpoka. Bce 37o otaenbHble anemeHTbl OTBETCTBEHHOCTY
CTPaxoBLUYMKa MO aHINACKOMY CTPaxoBOMY MpaBy. B poccninckorn TepMrHONOrnm 3To MOXKHO 6bino 6bl Ha3BaTb OTAENbHbIMMI
06s3aTeNnbCTBaMM CTPaxoBLmKa (xoTa n. (1) u (2) — 370, Kak NpaBuo, O4HO 006A3aTeNbCTBO).

Bo Bpema gencTBuA onacHoCTK.

B TekcTe aHrnMicKoro opurnHana ncnonb3yetca cnopocoyetaHve «Measure of Indemnity», KoTopoe € y4eToM aHIUINCKON Cy-
AebHOI NpaKTMKM B BOMpoce 06 OTBETCTBEHHOCTM CTPaXOBLLMKa MO [JOrOBOPY MOPCKOrO CTPaXOBaHUA MOXeT ObITb NepeBeseHo
Ha PYCCKMIA A3bIK Kak «Mepa 3aLMTbl», <Mepa CTPaxoBOW 3alyuTbl», <Mepa BO3MeLLeHNA», «pa3mep BO3MELLEHMA» UK «Mepa
OTBETCTBEHHOCTY [CTpaxoBLuMKa]». B TekcTe faHHOro nepeBofa NCnosb3yeTca bonee NPUBbIYHOE 1A POCCUIACKOTO CTPAxoBOro
3aKoHo[aTeNbCTBa CJIOBOCOYETaHNEe «CTPAaXOBOe BO3MELLEHEY.

BykBanbHO «cymmbl ero nognuckuy» (@amount of his subscription), T.e. YacTn cTpaxoBoli CyMmMbl, 3a KOTOPYO NOAMNMCANCA AAHHbIN
CTPaxoBLUYMK.

YObITOK, OT KOTOPOro OCYLLEeCTBAANOCh CTPaxoBaHume.

YueneTb, COXPaHUTbCA.

B 061X yepTax BCTpeUHoe YAOBNETBOPEHME, MW <LEeHHOEe BCTPeYHOoe YAOBNETBOPEHEY, MO aHININCKOMY NpaBy ABNAeTCA
ycnoBmemM AeNCTBUTENIbHOCTI oroBopa (Kpome foroBopa 3a neyvatbio). «LleHHoe BCTpeyHoe yaoBneTBOPeHre» 3a4acTyto
onpeaenaeTcA B aHMMUNCKOM NpeLefeHTHOM NpaBe Kak Kakoe-nmbo npaBo, MHTepec, Npubbinb UM BbIrofa, KOTopble Bbl-
najatT Ha OfiHY CTOPOHY, NN Kakoe-NMbo Bo3aepKaHve OT OCYLLeCTBAEHUA CBOMX NpaB., yuiepOb, yObIToK, 0653aTenbCcTBO
WM KaKaa-nmbo OTBeTCTBEHHOCTb, MPUHATaA Ha ceba Apyroin CTopoHon (cm., Hanpumep: Currie v Misa, (1875) LR 10 Exch. 153).
Mo poroBopy CTpaxoBaHMA CTPaXOBLUMK MOXKeT TpeboBaTb yrnnaThl UM OCTaBUTb y ce6s yxKe yrnnayeHHyo CTPaxoByto Npemuio
TOSIbKO B TOM CJlyyYae, eciiv OH NpefoCTaBuIl CTPaxoBaTeslio BCTPeYHOe yAOBNETBOPEHUE, T.e. CNIN CTPAXOBLUMK daKTUUeCcKn He-
ceT NpefyCMOTPEHHbIV AOFOBOPOM PUCK YTPaTbl, TOeNn Unmn NoBpexaeHna npeameTta CTpaxoBaHUA UM PUCK BOSHUKHOBEHUA
y CTpaxoBaTeNia OTBETCTBEHHOCTM 3a MPUYMHEHWe Bpefa TPeTbUM nruam. Ecnm cTpaxoBLYUK He HeceT Takoro prcka, BCTpeuHoe
YAOBNETBOPEHME CUMTAETCA OTCYTCTBYIOLLMM WM OTNABLUUM, U OTHOLLEHUA CTOPOH PerynunpyoTca npasunamu cT. 86 3akoHa
O MOPCKOM cTpaxoBaHum 1906 r.

3aK/YeHHbIN paHee Nonunc.

[JeknapupoBaHHble.

Pa3ymHyto 3a60T1MBOCTb.

CumnTtaetca, yto 6ykBbl S.G. B monuvce Jinonga o3HavaloT cyaHo (ship) u rpy3sbl (goods), ofHaKo ecTb Takke MHeHue, 4To S.G.
ABNAETCA COKpalleHnem naTuHcKon ¢pasbl «salutis gratia», T.e. «ana 6e3onacHocTu» (cm., Hanpumep: Chalmers M.D., Owen D.
Marine Insurance Act 1906. L., 1907. P. 141).

CTpaxyemoe MMyLLeCTBO WU UHOW NpeAMET CTPaxoBaHNA.

B cnoBapsx cepeanHbl — koHua XIX B. 3auacTyto yKkasbiBaeTcs, uto ¢pasa «tackle, apparel... and other furniture» («takena,
CHapsXeHue... n nHoe 0b6opyfoBaHMe») OXBaTbiBaeT COOON Takenax, mapyca, PaHroyT, AKOPS, KaHaTbl, LWAOMNKY, MYLLKKY, 060py-
[OBaHMe Kamby3a, LUMMYaHLNepcKoe NMYyLLECTBO M NMPaKTUYeCKu Nto6o MHOW 3n1eMeHT 000pYAOBaHUA, CHAPAXKEHWA U OCHACTKM
cynHa (cm., Hanpumep: Young A. Nautical Dictionary. 2™ ed. L., 1863. P. 405). [1.A. ®aBopoB onpefenset TepMuH «apparel» kak
oTAensAemoe CHapsXKeHWe CyfHa, BKNoYas «LKMNepcKoe NMYLLeCTBO (AKopsA, AKOPHbIe Lenu, napyca, TPochl, KaHaTbl, Npea-
MeTbl TaKeNna)KHOro cHabxeHuA)» (cm.: @asopos 1.A. AHrno-pycckuin Mopckoii cioapb. M., 1973. C. 34; cm. Takke: Pagopos B.11.
Mopckow aHrno-pycckun cnosapsb / IMopa pea. B.IN. CrenaHosa. M., 1996. C. 39).

MpaButenamm nnm rocynapamm.

WNHoro TonkoBaHus.

locypapamu / npaButenamu.

O6opynoBaHvie, UHBEHTapb 1 NPUMAChl MALLMHHOFO OTAENEHUA.
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UYSIEHCKMI HOMep:

(3anonHsaetca npepctasutenem RUMLA)

3AABJIEHUE O BCTYTJIEHUN
B ACCOLMALMNIO MOPCKOTIO INMPABA "RUMLA"

Bbibepute dopmat uneHcTBa*, noctaBre X B COOTBETCTBYIOLLEN AYeElKe:

AccoummnpoBaHHOE YNIEHCTBO (MHAMBMAYaNbHOE) |:| MonHoe uneHcTBO (MHAMBUAYANbHOE)
1400 pybnen B rog** 30 000 py6neli B rog

[]

AccoumnpoBaHHOE UYNeHCTBO (KoprnopaTUBHOE) |:| MNMonHoe uneHcTBO (KOpNopaTUBHOE)
1400 pybnen B rog 30 000 pybneii B rog

[]

OWNO/Ha3BaHNe KOMMNAHUN:

Ha3BaHne KomnaHuu, COTPpyaAHNKOM KOTOpOVI Bbl ABNAeTech, ,uonxmocm/cd)epa [EATENNbHOCTN KOMMNaHWN:

PervioH geatenbHocTy, agpec onAa koppecnoHaeHUunn:

KoHTaKTHbI TenedoH:

E-mail:

Be6-canr:

O cebe/o komnaHum (MHPopmMaLma byaet goctynHa uneHam "RUMLA", ecnm BbiGpaH nyonuyHbin npodunb):

HononHutenbHaA VIH¢OpMaLI,I/IF|, KOTOpYHO Bbl xoTenu 6bl Ham COO6LLlI/ITb/LlenI/I BCTYyNnNneHnA B OpraHn3auunio:

Harta: Moanuce:

* NMopApo6Hee € ycNOBUAMM 1 NPEUMYLLECTBAMMN KaXX[AOro BapriaHTa MOXHO O3HAKOMUTbCA Ha caiTe rumla.org.

** OnnaTa B3HOCA OCYLLECTBAAETCA NyTeM 6GaHKOBCKOro NepeBoAa Mo cleayowmnmM pekr3nTam: nosyyatens — Accoymaums no COAencTBUIO B Pa3BuTUn
MeXAyHapoAHOro Ny6MyHOro N MeXAYHaPOAHOTO YaCTHOrO MopcKoro npasa, MHH/KIM 7842161386/784201001, 6aHk-nonyyatens — AO «TuHbKodd BaHk»,
k/c30101810145250000974, p/c 40703810800000708662, BUK 044525974.

Cornacue Ha 06paboTKy NnepcoHanbHbIX JaHHbIX

B uenax paccbinku nHdopmaumm o fgeatenbHocTn Accoumnannm, HanpasneHUs yBeLOMIIEHU B COOTBETCTBUM C YcTaBoM Accoumaumm
oT 6 aBrycta 2018 r., a TakKe MHGOPMMPOBaHUA NoceTUTeNel caiTa rumla.org o uneHax Accoumaumm B COOTBeTCTBUM C MonuTrKon obpa-
60TKM NepcoHasbHbIX AaHHbIX (pa3MelleHa Ha caliTe rumla.org) fato cornacue Accoumaumm no CofercTBIIO B Pa3BUTN MEXAYHAPOLHOTO
ny6aMYHOrO 1 MeXAYHapOAHOrO YaCTHOro MOPCKOro MpaBa, PacnonoxeHHom no agpecy: CaHkT-MNetepbypr, Opnosckas yn., a. 1, nuT. A,
oduc 31-H, Ha 06paboTKy MOMX NEPCOHANbHbIX AAaHHbIX, YKa3aHHbIX MHOW B HacToALleM 3anaB/eHNK, TO eCTb Ha COBEpPLUEHWNE JelCTBUN,
npenycmoTpeHHbix M. 3 cT. 3 OepepanbHOro 3akoHa ot 27.07.2006 N2152-03 «O nepcoHasnbHbIX AaHHbIX». HacToAwee cornacue gencrayer
CO [HA €ro NoAnuncaHna 4o AHA OT3blBa B MMCbMEHHO dopMme.

Harta: Moanuce:
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