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BcTtynutenoHoe cnoBo

YeTBepTbil BbiNyCK XypHana 3a 2022 rog oxBaTblBaeT Nepuog,
C OKTAGpPA No Aekabpb. BaxkHenwnm cobbITiem MOPCKOro rnpasa
B 3TOT nepurog ctana Accambnea MexayHapogHOro MOPCKOro
komuTteTa (Comité Maritime International - CMI), npnypoueHHas
K 125-netuio CMI, KoTopas coctosanacb B AHTBepreHe, BrepBble
B 0YHOM dopmaTe nocne NaHZeMNN N KOPOHABUPYCHBIX Orpa-
HUYEHNNA.

B 3TOM BbINycke Ha MecTe pybpuKmM «3apybexxHoe npaBo» — py-
6purka «YHndMKaLmMa MOPCKOro npasax, rae untatenb Hanget
nHdopmaumio o pabote CMI B 3Tom HanpasneHmn. O6o3peBatoTca
NPUHLMNbI MOPCKOTO NpaBa — Lex Maritima — pa3pabaTtbiBaemble
CMI, KoTopble B CKOPOM BpeMeHU NNaHUPYTCA K YyTBEPKAEHUIO.

CMI 6blna npogenaHa 6onbluan paboTa, KoTopas NpuBena K npu-
HATUIO KoHBeHUuKn OpraHusauumn O6beanHeHHbIX Hauuin o mex-
AYHapOZHbIX NocneAcTBUAX CyaebHOM Kynnum-nponakm Cyaos,
0 YeMm YmTaTeslb MOXKET 03HAKOMUTbCA B STOM BbiMyCKe.

OpHum u3 pesynbraToB pabotel CMI no yHUdmKaLmm MopcKoro npaBa ABUIOCb co3faHne basbl JaHHbIX
cynebHbIX pelleHnii Mo MeXXAYHAaPOAHbIM KoHBeHUMAM. ba3a gaHHbIx — CML CMI Database of Judicial
Decisions on International Conventions — npu3BaHa cienatb 3T1 pelleHuns 6onee JOCTYNHbIMM AN MUPOBOTO
MOPCKOro coobLecTBa B Hagex e, YTo 3To OyaeT cnoco6CTBOBATL MPOBEAEHNIO CPABHUTENbHBIX UCCTe-
JOBaHUI 1 eAUHOO00PA3MI0 TONKOBAHMA MEXAYHAPOAHOIO MOPCKOro npaea. basa AaHHbIX OCHOBbLIBAETCA
Ha dyHOameHTe, 3anoxeHHoM npodeccopom PpaHyecko bepnuHrbepu B npeabiayLien 6ase gaHHbix CMI
no cynebHol NpakTrKe No MOPCKMM KOHBeHUuaM “Jurisprudence on Maritime Conventions'.

Ha Accambnee CMI B okTAbpe 3TOro rofa, nocsie NPogoIKUTENbHON PAaboTbl, ObiNo NPUHATO HoBOE Py-
KOBOACTBO Mo o0bLLer aBapun, 0 YeM YMTaTeNlb TakxKe Y3HaeT B pasgesne «YHUPrKauma MOPCKOro npasay.

OfHUM 13 Hanboree CNIOXKHbIX BOMPOCOB B 0651acTV yHUMKALIMM MOPCKOrO MpaBa ABNAETCA eAUHO06pas-
HOe TONIKOBaHMe NpaBusl IMLLEHWA NPaBa Ha OrpaHnYeHne OTBETCTBEHHOCTY CyAoBnagenbLa no KoHseH-
umam MMO. Stom paboToi 3aHMMaeTcA cneyunanbHo co3gaHHaa MexayHapogHas pabouasa rpynna CMI.
YmTaTtenb y3HaeT He ToNbKo o paboTe, npogenaHHon CMI, Ho 1 o cepbe3HOCTU NpobneMbl NNLWEHUA NpaBa
Ha orpaHyyeHne OTBETCTBEHHOCTM B LIENOM.

TpaauUMOHHO OTparkeHa CTaTUCTMIKa KMOPCKMX» fien B apbutpaxkHbix cygax PO 3a nepuog c oktabpA no ge-
Kabpb. [1o BbIxofa B CBeT »KypHana «Mopckoe npaBo» He Benacbh U He Ny6MKoBanachb CTaTUCTMKA <MOPCKUX»
Jen, BeAb fiena apouTpakHbIX CYA0B HE KBANUGULMPOBANMCh B KAUeCTBE «MOPCKMX» AN Lenen yyeTa.
Mexay Tem VX BblaeneHne B OTAENbHYIO KaTeropurio 1 CTaTUCTUYECKUI yYeT MMetoT 6onbluoe 3HayeHne
ana otpacnu. Accouymnauma mopckoro npasa RUMLA BbipaxaeTt 6narogapHocTb bynaty KaprmoBsy, KoTopblii
OTCNIEXNMBaN «<MOPCKMUe» fiefa 3a nepros C oKTAGPA No Aekabpb 1 NOAFrOTOBMI K MY6AMKALMUN X CTAaTUCTUKY.

B 3ToMm Bbinycke ony6nvMKoBaHa MHTEpecHelLan cTaTbs TaTbAHbI [paryHOBOM, MOCBSALLEHHAA CCIEA0BaHMIO
MPaBOBOrO pPeXrMa 3aTOHYBLLEro UMYLLECTBa B NpaBonopsake Poccun, AHrnum n CLUA, a TakKe B MEXAyHa-
POAHbIX YHUPUKaLMAX. ABTOP pacCMaTPMBAET BOMPOChl COOTHOLLEHNA NpaBa COOCTBEHHOCTY Ha 3aTOHYB-
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wee nmyLecTtso n OencTBunsA npaBa CnacaHUA N HaXo4KN NPUMEHUTENbHO K 3aTOHYBLUIM KOMMeEpPYeCKNM
CyAam 11 BOEHHbIM KOpa6ﬂF|M, pexXrnMa rocyfapCtBeHHOIro MUMMYHUTETA BOE€HHbIX CyAOB, MpUHUWMNa mare
liberum n pacwmnpeHna npas I'IpVI6pe)KHbIX rocygapcTB B OTHOWEHUN NMYLLECTBA, 3aTOHYBLUETO B npeaesax
TEPPUTOPUN, TaK NN NHaYe OTHOCﬂLLI,GI;ICFl KX 0OpncankKunm, npuHUmMna rocyqapctBeHHOro UMMyHHuTeTa
BOEHHbIX CyAOB N NHTEPECOB MEXAYHAPOAHOIO Ky/nbTYPHOro 1 Hay4yHOro COO6I.LI,eCTBa B nccnenoBaHumMm
N COXpaHeEHNN NOABOAHOIO KYJNbTYPHOIo HacneaunA.

He meHee nHTepecHan cTaTtba bynata KapumoBa nocBaLleHa ycTaHOBIEHNIO NMPaBOBOW NPUPOAbI AOrO-
BOPa TPAHCMOPTHOW 3KcneAnumMn. [1ns 3TOro aBTop aHaNM3MpyeT SKOHOMUYECKYIO MPUPOAY YKa3aHHOro
[OroBOpa, ero NpeameT 1 OTBETCTBEHHOCTb 3a €ro HapyLleHue. Kpome Toro, B CTaTbe NPUBOAUTCS 3apy-
6eXKHbI OMbIT PErynMpoBaHNA YKa3aHHOTO NHCTUTYTa B NpaBonopaakax AHrnu, frepmanum n OpaHymn.
ABTOp CpaBHMBAET peLleHne OTAeNbHbIX BONPOCOB MPaBOBOro OCMbIC/IEHMA AOrOBOPA TPAHCMOPTHOM
aKcneanumm B Poccum 1 B 0603HaUYeHHbIX NpaBonopagKax. BolBog paboTbl 3aKnoyaeTcsi B TOM, UTO JOro-
BOP TPAHCMOPTHON SKCNeAnLMN B POCCUNCKOM NpaBonopaake cGopMyiMpoBaH He Ha OCHOBaHUN Npes-
MeTa OroBOpa, a Ha OCHOBaHMM ero o6bekTa. Pe3ynbTaTom Takoro noaxona ABAAETCA TO, YTO JOCTaTOYHO
60nblUOe KONMYeCTBO 00s3aTeNbCTBEHHbIX OTHOLIEHWI MOXKET OXBaTbIBAaTbCA OnpefeneHnem JoroBopa
TPaAHCMOPTHON SKCNeanLMmn. 3To, B CBOKO ouepefb, MOXKET NPUBOANTb K HEONMaronpraTHbIM 4f1A NpaBomno-
pAdKa 1 rpaXkaaHCKoro 060poTa NoCNeacTBMAM B CBA3M C TEM, UTO B POCCUNCKOM NpaBe OTBETCTBEHHOCTb
3KCneanTopa orpaHnyeHa.

TpagnuroHHoN pybpuKow XypHana ABnseTca 0630p HOBMHOK TepaTypbl MO MOPCKOMY npaBsy. B atom
BbIMYCKE pacCMOTPeHbI 13 KHUT, onybnukoBaHHbIX B 2022 1. Py6puky BeneT MiBaH KobueHKo.

CraTbu, HOBOCTU, 0630pbl CyAeOHON NPAKTUKM N HOBMHOK NINTEPATYPbl AOMXKHbI 3aMHTEpecoBaTh CneLmanm-
3UPYIOLLMXCA HA MOPCKOM MpaBe IPUCTOB: aIBOKATOB B LUMPOKOM CMbIC/IE 3TOFO C/I0BA, CyLeW, CTYAEHTOB
N JepKaTb NX B Kypce pa3Butia otpaciaun. Mol ny6nnkyem CTaTby yUeHblX, MPAKTUKYIOLWMX, @ TaKXKe Hauu-
HalLMX IPUCTOB, YTOObI GOPMIUPOBATB OPUAMYECKOE COOOLLECTBO 13 MPeACcTaBMTENEN BCEX MOKONEHWIA.
Mbl pafibl BHECTM CBOW BKJ1ag B YHUMKALMIO MOPCKOrO NpaBa BO BCeX ero acrnekTax!

Mpe3udeHm Accoyuayuu mopckoeo npasa RUMLA

KoHcmanmuH KpacHokymckuu



Preface

The 4" issue of 2022 covers the period from October to December.
The most important event in maritime law during this period
was the Assembly of the Comité Maritime International (CMI),
that marked the 125" anniversary of the CMI, which was held in
Antwerp, for the first time in a in-person since the pandemic and
the coronavirus restrictions.

In this issue, in place of the «Foreign law» is the section on
the «Unification of maritime law», where the reader will find
information about the CMI's work in this regard. A review is
made of the Lex Maritima - globally recognised principles of
the maritime law, that are being drafted by CMI, and are about
to be adopted.

The reader may familiarise himself with the work that has been
done by the CMI and has led to the adoption of the United
Nations Convention on the International Effects of Judicial Sales
of Ships.

The CMI's work on unification of maritime law has led to the creation of the Database of Judicial Decisions
on International Conventions. The CML CMI Database of Judicial Decisions on International Conventions
is intended to make these decisions more accessible to the worldwide maritime community, in the hope
that this will foster comparative research and uniformity of interpretation of international maritime law.
The database builds on the foundation laid by Professor Francesco Berlingieri in an earlier CMI Database
of Jurisprudence on Maritime Conventions.

At the CMI Assembly in October this year, after lengthy work, the new CMI Guidelines Relating to General
Average have been adopted, the details can be found in the «Unification of maritime law» section of the
journal.

One of the difficult issues in the unification of maritime law is the uniform interpretation of the test for
breaking the owner’s right to limit liability under the IMO liability and compensation conventions. This work
is handled by a specially established CMI International Working Group. The reader can acquaint himself
about the work done so far and also of the significance of the problem of breaking the owner’s right to
limit liability .

Traditionally, the statistics of “maritime” cases in Russian arbitration courts from October to December are
reflected. Prior to the publication of the Maritime Law Journal, statistics on “maritime” cases have not been
published, as commercial cases were not categorised as “maritime”. However, such categorisation and
statistics are important for the industry. The Maritime Law Association RUMLA would like to thank Bulat
Karimov, who monitored the “maritime” cases from October to December and prepared their statistics for
publication.

In this issue the reader will find an interesting article by Tatiana Dragunova about the legal regime of
sunken property in law of Russia, England, and the USA, as well as in international unifications. The author

examines the relationship between the ownership of wrecked property and the salvors’and finders'rights
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with respect to commercial and warship wrecks, the warships’ sovereign immunity regime, the principle
mare liberum and the extension of the rights of coastal states with respect to property sunk within their
jurisdictions, the sovereign immunity principle for warships and the international cultural and scientific
community interests in research and conservation of the underwater heritage.

Another interesting article by Bulat Karimov is devoted to establishing the legal nature of the freight
forwarding contract. For this purpose, the author analyses the economic nature of the said contract, its
subject matter and liability for its breach. In addition, the article provides foreign experience of regulation
of the said institute in the legal orders of England, Germany and France. The author compares some aspects
of the legal concept of the freight forwarding in Russia and in the legal orders mentioned above. The
conclusion of the study is that the freight forwarding contract in the Russian law is formulated not based
on the subject matter of the contract but based on its object. The result of this approach is that a rather
large number of binding relations may be covered by the definition of the freight forwarding. This, in turn,
may lead to adverse consequences for the legal order and civil turnover since, under Russian law, the freight
forwarder’s liability is limited.

A traditional feature of the journal is the review of new literature on maritime law and the law of the sea,
and this issue reviews thirteen books published in 2022. The review was prepared by lvan Kobchenko.

The case reviews and articles, news and reviews of new publications are aimed to have a wide appeal
to those with interest in maritime law — attorneys, judges, students, and keep them abreast of the
developments. We publish articles by academics, practicing lawyers and also by young lawyers to shape
a legal community of all generations.

We are happy to contribute to the unification of maritime law in all its aspects!

President of the Russian Maritime Law Association (RUMLA)

Konstantin Krasnokutskiy



. HOBOCTW / I. NEWS

Accambnesn
MeXXAYyHapoAHOro
MOPCKOro KOMUTETa
(Comité Maritime
International - CMI),
NpUypoYeHHasn
K 125-netuto CMI

B okTs6pe 3TOro roga coctoanacb Accambnes
MexagyHapopHoro mopckoro komuteta (Comité
Maritime International — CMI) B AHTBepneHe, benb-
rmA. Accambnee npepwecTsoBana AByXAHEBHanA
KoHdepeHLua, opraHn3oBaHHaa coBmectHo CMI
n benbrnnckon Accouymnaumen mMopCcKOro npasa,
npuypoyeHHas K 125-netuto CMI. MeponpuaTtua
npoxoaunnu ¢ 18 no 21 okTA6pA 2022 roaa.

MouTn 400 yenoBek 3aperncTpPUPOBaANNCH B Ka-
yecTBe feneraTtoB. B pamkax KoHpepeHUnr cocTo-
ANNCb 3acefaHUs MeXOYHaPOZLHbIX pabounx rpynn
1 NOCTOAHHbIX KomnTeToB CMI B pa3HbIX TOKaLmMAX
ropofa. HacblleHHasa nporpamma KoHbepeHLmm
BKJIIOUMA B ceba Tpy napanniefibHblX NOTOKa 3a-
CceflaHuN, a TaKKe 3aBTPaK, OPraHN30BaHHbIN npe-
3ugeHTom CMI ana rnas Bcex HauMOHanbHbIX acCo-
Lmaunm Mopckoro npasa — uneHos CMI.

B xoze koHbepeHUUn obcyxpanacb BO3MOX-
HOCTb POPMYNIMPOBKM OBLLMX MPUHLMMOB MOPCKO-
ro npasa.bonbWNHCTBO AMCKyCccuin 6bIn10 CcBA3aHO
CHeAaBHO NpuHATON KoHBeHuuen OOH o npuHy-
ANTENbHON npofa)e MOPCKMX cygoB.Takxe noa-
HMMaJICA BEYHbIV BOMPOC MOPCKOro NpaBa — apect
MOPCKMX CYAOB B UHOCTPAHHbIX IOPUCANKLNAX, BO-
NPOCbI NOMIAPHOrO CYyAOX0ACTBA U CNpaBeasIBoro
06palLeHNA C SKMMAXKeM CYOOB.

[maBHbIM coObITMEM Accambnen cTano nsbpa-
Hre Hosoro npe3ugeHTa CMI - AHH QeHeu (ManbTa),
nepBO B UCTOPWM XeHLWUHbI-Npe3ngeHTa CMI. OHa

Comité Maritime
International (CMI)
Assembly
and Conference
coinciding
with the CMI’s
125" anniversary

This October the Assembly of the Comité Mar-
itime International (CMI) took place in Antwerp,
Belgium. The Assembly was preceded by a two-
day conference organised jointly by CMI and the
Belgian Maritime Law Association to celebrate the
125%™ anniversary of CMl at its birthplace. The events
took place from 18 to 21 October 2022.

Almost 400 delegates registered as delegates,
and the conference saw international working
groups and standing committees of the CMI meet-
ing in locations throughout the city, a busy con-
ference programme containing three concurrent
streams of sessions, and a breakfast hosted by the
CMI President for the presidents of all national mar-
itime law association members of the CMI.

Numerous issues were discussed at the confer-
ence, the new UN Convention on the judicial sale of
ships, it was at the center of the discussions; other
topics included the lex maritima, ship arrests, polar
shipping, fair treatment of seafarers.

The conference also marked the election of Dr.
Ann Fenech from Malta, the first-ever female Presi-
dent of the CMI. She takes the helm from President
Chris Davis. Ann was most recently involved in rep-
resenting the CMI as the chief coordinator for the
CMI in Working Group V1 at UNCITRAL which was
deliberating and working on the CMI Beijing Draft
on Judicial Sales of Ships. In June of this year the
Commission approved the draft convention, and
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CMeHWa Ha 3TOM NocTy npe3ugeHTta Kpuca [ssuca.
CoBcem HepaBHO JDHH npefcTaBnana CMI B kKave-
CTBE rMaBHOro KoopanHaTopa B Pabouei rpynne
V1 KOHCUTPAJ, KoTopas paboTana Hag MNeknHCKm
npoektom CMI no cyne6Hom npoaaxe cynos. B nioHe
aTOro roga Kommccrsa ogobpuna NpoekT KOHBEHLIMK,
B J@HHbI MOMEHT OHa HaXOAUTCA Ha PaCCMOTPEHUN
leHepanbHon Accambnen OOH. Ewe ogHUM cobbl-
Tnem cTano nusbparve leHepanbHo Accambneen
I>xoHa O’KoHHopa (KaHaga) Ha AOMKHOCTb BULE-
npesnaeHTa, a Takxke OyHke Akbopa (Hurepus) Ha
[OJIMKHOCTb UCMOJSTHUTENTbHOIO COBETHMUKA. B

werp - Belgium
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the convention is now before the General Assembly
of the United Nations for adoption. The General
Assembly also elected John O’Connor from Canada
as Vice President and Funke Akbor from Nigeria as
Executive Councillor.

Details of the Conference and the Assembly are
available to the Members of the Maritime Law As-
sociation (RUMLA). =

3an B OXuUAaHuu feneratos...

Flanders Meeting & Convention Center Antwerp
awaiting delegates...

Mpe3npeHt CMI Kpuc [13BuUc oTKpbiBaeT Accambneto
2022 ropa

Opening of the Assembly 2022 by CMI president
Chris Davies

OTkpbiTre Accambnen CMI. NpuBeTcTBEHHOE CNOBO
B NpAMOM 3dupe OT reHepanbHOro cekpeTtapa Mexay-
HapogHo Mopckor opraHusauum (MMO) Kutak JTum

Opening of the CMI Assembly. Live welcome address
by Kitak Lim, Secretary General of the International
Maritime Organisation (IMO)



I.HOBOCTW /I. NEWS

MN36paHue Hoeoro npesvaeHta CMI - AHH QeHey Election of new president of the CMI - Ann Fenech

CMI CONFERENCE 2022

lonocoBaHvie MPOUCXOAWT MyTeM MNOAHS-
A Tabnuukmn. OgHa cTpaHa — OfViH ro-
noc. Poccuiickan generaums nporonoco-
Basia Mo BCEM BOMPOCaM NOBECTKN, B TOM
umncre 3a n3bpaHre HOBOTo Npe3naeHTa
N yTBEepPXAeHMe HoBoro PykoBoacTea
CMI no obwer aBapumn.

Voting takes place by raising the country
place. One country, one vote. The
Russian MLA voted on all items on the
agenda, including the election of the
new president and the approval of the
new CMI Guidelines Relating to General
Average

OnvH 13 BeyepoB HeopULManbHOM
YyacTn MeponpuATUA

One of the evenings between the formal
events

11
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B pamkax Mmeponpuatus generatbl nocetnnmn opuc CMI CepbesHoe 3anaBneHune — S.PQ.A. A — AHTBepneH
The delegates were invited to visit the CMI’s A serious statement - S.P.Q.A.“A” for Antwerp
headquarters

CMI Conference 2022

18-21 October, Antwerp - Belgium

Poccunckasa penera- RUMLA members
LA B paclUIMPEHHOM at the closing of the
conference

COCTaBe Ha 3aKpbITuK
KOHdpepeHuun

Celebrating 125 years
of Promoting Uniformity
of Maritime Law

Belgische Verenging voor Teerecht
Assaciation Bebge de Droit Maritime

12



1. OB30P CYAEBHOW MPAKTUKIM POCCUI

CTtatncTnka m obwmm o630p

YeTBepTbii BbINYCK »KypHana «Mopckoe npaBo»
B 2022 r. oxBaTblBaeT nepuopg ¢ okTAbpA no ae-
Kabpb. Mbl TpaMLIMOHHO NPUBOANM eXeKBapTasib-
HYI0 CTaTUCTUKY «MOPCKMX» CMTIOPOB, PaCCMOTPEH-
HbIX apOUTpPaxkHbIMK cyfamu. Hanbonee 3Haummble
fena Obinn NPOKOMMEHTUPOBaHbI aBTOPaMU XKy p-
Hana.

[lena B ap6uTpaxkHbiX cyax OKPYroB
(kaccauMoOHHaA NHCTAHUMA)

B nepuopn c oktabpsa no gekabpb 2022 r. B ap-
OUTPAXKHbIX CyJaxX OKPYroB OblI0 PAaCCMOTPEHO
19 «mopcKux» gen. M3 Hux 2 gena 6bi10 NocBALWEHO
BOMpOCam ny6amyHoro npaea u 17 gen — Bonpocam
YaCTHOro npasa.

B cdpepe nybnmyHoro npaea ogHo 13 gen 6oi10
MOCBALLEHO OCNapVBaHMIO aKTa KanuTaHa nopra
B CBA3M C €70 OTKA30M OT BHECEHWA CyfHa B rpaduk
paccTaHOBKM CyAoOB ANA norpysku. Bropoe geno -
OCMapUBAHMIO akTa NPUBJIEYEHNA CYAOBNAfENbLA
K OTBETCTBEHHOCTU 3a HapyLleHne npaBu ocy-
wecTtBneHua poibonosctea. Oba ykasaHHbIX Aena
661 paccmoTpeHbl ApbuTpakHbIM cyaom danb-
HEBOCTOYHOrO OKpYra.

B cdepe yacTHOro npasa crnopbl B OCHOBHOM
ObININ MOCBALEHbI B3bICKAHMIO 3a40JIKEHHOCTU
Mo pasnMyHbIM JOroBOpaM — TaliM-yapTepa, ne-
peBO3KM, bepboyT-yapTepa 1 NHbIM. OTaenbHble
CMopbl — B3blCKaHWIO BO3HArpa)<aeHus 3a cnaca-
HWe, a TaKXe BbiNjiaTe CTPAXOBOro BO3MeLLEeHNA
3a NOBpeXeHne cyaHa.

Ap6uTpaXkHbIl cyA

oxpyra Kateropuu gen

AC [JlanbHEBOCTOYHOIO Bcero: 5 gen

oKpyra

— O NPV3HAHUN HE3aKOHHbIM PEeLUeHA KanuTaHa nopta o6 oTkase Bo
BHECEHUN CyfHa B rpaduK pacCTaHOBKU Cyf0B;

— 0 B3bICKaHVV MO AOrOBOPY XPaHEHWA MOPCKIMX CyaoB (3);

— O NMPVBMIEYEHUN K OTBETCTBEHHOCTM 3a HapyLUEHWe NpaBu OCyLLecT-
BfeHMA pbl6ONOBCTBRA.

AC MocKoBCKOro okpyra Bcero: 2 nena

— 0 B3bICKaHU MO JoroBopy 6epboyT-yapTepa;
- 0 B3bICKaHWV fiemepexa.

AC CeBepo-3anagHoro
oKpyra

Bcero: 7 nen

HWA;

— 0 B3bICKaHMV MO AOFOBOPY MOPCKOrO areHTUpPOBaHWSA;
— 0 B3bICKaHW MO JOrOBOPY MOPCKON NepeBO3KY;

— 0 NPV3HaHUN JOroBOpPa OYKCUPOBKM HE3aKIOUEHHbIM;

— oCnapuBaHMe apecTa Ha CyAHo (2);

— 0 B3bICKaHMVM Pacxofo0B, MOHECEHHbIX B paMKaxX AOrOBOPa areHTUpoBa-

— 0 B3bICKaHMM CTPAXOBOro BO3MELLEHNA MO AOrOBOPY CTPAXOBaHUA OT-
BETCTBEHHOCTU CyfOBMafenbLa.

13
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ApOuTpa)kHbIl cyq,

oxpyra Kateropumu gen

AC CeBepo-KaBkasckoro Bcero: 3 pena

OKpyra

- 0 B3bICKaHWV BO3HarpakAeH1s 3a CracaHue;
— O B3bICKaHUM NO JOroBOPY TPAHCNOPTHOM IKCAeAMunuy;
— 0 B3bICKaHW Mo AoroBopy 6epboyT-yapTepa.

AC LleHTpanbHoro okpyra Bcero: 2 pena

XOBaHWA;

— O B3blCKaHNW CTPAaXOBOro BO3MeLWeHWA Mo A4OoroBopy MOPCKOro CTpa-

— 0 B3bICKaHWM MO JOrOBOPY TalM-yapTepa.

OT1genbHOro BHMMaHMA 3acnyxusaeTt geno A56-
101578/2021, paccMoTpeHHoe ApOUTpPakHbIM Cy-
fom CeBepo-3anagHoro okpyra. B ykasaHHom gene
paccmaTpuBanca BOMPOC O MPU3HAHUK JOroBopa
OYKCMPOBKW HE3AKJIIOUYEHHBIM B CBA3M C TEM, YTO
B AOrOBOPE OTCYTCTBOBAJIM YCII0BUA O TOYHOM CpO-
Ke 6ykcmpoBkm cygHa. Cyabl OTKa3anu B yaoOBneT-
BOPEHN YKa3aHHOro TpeboBaHWA, TaK Kak KOHTP-
areHT NpuUHsN paboTbl Mo BYKCUPOBKE, YEM MOL-
TBEpPAWN AencTBue fgorosopa. B ykazaHHom pene
CyA He paccmaTpuBan BOMpoc O TOM, AENCTBUTESb-
HO NN CPOK ABNAETCA CYLEeCTBEHHbIM YC/IOBUEM
J0roBopa 6yKCUPOBKM, OrPaHNUMBLUNCH CCbINIKOMN

Ha acTonnenb. OgHaKo, Ha Hal B3rnsg, BOMPOC Cy-
LLIeCTBEHHbIX YC/TOBUIA AOrOBOpPa ABMAETCA aKTyaslb-
HbIM 11 POCCUINCKOrO MPaBonopsaaKa, CKNOHHOTo
K popmanmsmy npv onpeaeneHnm 3akto4eHHOCTH
Jorosopa.

Jena B ap6uTpa)KHbIX anennALMOHHbIX
cyaax

3a nepuog c oKTAbGPA No aekabpb 2022 1. B ap-
6UTPaXKHbIX anennALMOHHbIX CyAax 6b110 paccmo-
TpeHo 39 pen. Cpeamn HUX BoNpocam ny6anyHoro
npaea 66110 NocBsLeHO 12 aen. B pamkax ny6nmy-

AnennauynoHHbin cyn | Kateropum gen

5-n AAC Bcero: 12 pen

JeknapuposaHusa (2);

— O B3bICKaHUN y6bITKOB B CBA3N CO CTONTIKHOBEHMEM CYyOO0B;
— O NpuBJIEYEHNN K OTBETCTBEHHOCTM 3a HapyLeHWe npaBnJi TAaMOXXEHHOIO

— 0 B3bICKaHUM YObITKOB B CBA3U C YTPATOl rpy3a NepeBo34mKoM;

— O MPUBNEYEHNN K OTBETCTBEHHOCTM 3@ HapyLUEHMe NpaBun nepeceyeHns
rocygapctBeHHom rpaHuubl PO (3);

— 0 BO3MeLleHUN Bpeaa, MPUYNHEHHOTO BOAHOMY OOBbEKTY;

- 06 06A3aHNN NPefoCTaBUTb MOPCKOE CYAHO AJA BbIFPY3K/ KOHTEIHEPOB;
— 0 B3blCKaHUW MO JOroBopy TaM-yapTepa (2);

— O NPV3HaHUN HE3AaKOHHbIM PacnopPAXKeHWI B CBA3K C obecrneyeHnem 6es-
OnacHOW CTOAHKW Cy[iHa B MOPTY.

9-n AAC Bcero: 9 pen

- 0 B3bICKaHWM MO JOroBOpPY TaliM-4yapTepa;

— 0 B3bICKaHWV MO AOTOBOPY MOTPY3KY;

- 006 ocnapuBaHuY NpegnMcaHna 06 obecneyeHnn OUNCTKN MOPCKOTO NopTa;
— 0 B3bICKaHWV MO AOrOBOPY TPAHCMOPTHOW 3KCMeaNLNN;

— 0 B3bICKaHVM CyMMbl 3@ NPOCTOW CYAHa;

— 0 B3blCKaHUW MO JOroBopy TaM-yapTepa (2);

— 0 B3bICKaHMM CTPAXOBOro BO3MeLLEHNA MO JOFOBOPY CTPaXOBaHMWA CyHa;
- 06 ocrnapuBaHUK NpeanucaHma o6 obecneyeHn COOTBETCTBUA AeATeNb-
HOCTM MOPCKOrO NOpPTa SKONOrMYECKNUM HOPMaM.
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AnennauynoHHbin cyg | Kateropum gen

13-n AAC Bcero: 9 pen

cybporauymm.

— 0 B3bICKaHUN yLepba 3a NoBpeXxaeHne rpy3a Npu OCyLLecTBIEH NOrpy-
304YHbIX PaboT MO AOrOBOPY TPAHCMOPTHOW SKCNEANLNN;

— 0 B3blCKaHUN HEOCHOBATENbHOIO 06OralleHUsA B CBA3M C BbICTAB/IEHMEM
cyetoB ¢ HAC 3a mopckme ycnyru, kotopble HAC He obnaratotcs;

— O MPUBNEYEHNN K OTBETCTBEHHOCTM 3@ HapyLUeHne NpaBun nepeceyeHns
rocygapctseHHom rpaHuubl PO (3);

— O B3bICKaHUK NO JOroBOPY NepeBO3KY;

— O NPY3HaHMK JOrOBOpPa apeH bl M1aBKpPaHa He3aKioYeHHbIM B CBA3U C OT-
CYTCTBMEM CPOKOB Nepefayn 1 Bo3BpaTta CyaHa;

— 0 NpV3HaHUM cygHa NponasLmm 6e3 BecTu;

— 0 B3bICKaHWM YObITKOB 3a NOBPEXKAEHME rpy3a C IKcrneanTopa B nopaake

14-n AAC Bcero: 2 pena

— O B3bICKaHUN Aemepena;
— O NPVIBNEYEHNM K OTBETCTBEHHOCTY 3a HapyLUeHMe NpaBui nepeceyeHns
rocynapCcTBeHHOM rpaHuLbl PO.

15-n AAC Bcero: 5 gen

- 06 oTmeHe apecTa (3).

— 0 B3blCKaHUM Aemepepxa (2);

18- AAC Bcero: 1 geno

— 0 B3bICKaHWM MO JOroBOpY TalM-yapTepa.

21-n AAC Bcero: 1 geno

TpaHcnopTa.

— O B3bICKaHWN NO JOroBopy npnema n O6Cﬂy)KI/IBaHI/Iﬂ nacCca>xnpckKkoro

HOro npasa CNopbl B OCHOBHOM CBA3aHbl C Hapy-
LWeHeM NpaBun NepeceyeHnsa rocyfapCcTBeHHOM
rpaHnubl PO, Takxke BCTpeyaTca fena o HapyLue-
HUM KanuTaHOM MopTa BefeHuA rpadurka 3axoga
N CTOAHKW CyA0B, 06 ocnapviBaHUM NpeanucaHunm
B CBA3M C SKOJNIOTMYECKMMN HapyLlieHnamn. He-
CKONbKO Aen NoCBALWEHO TaMOKeHHbIM HapyLue-
HWAM, B OCHOBHOM B CBA3U C HEBEPHbIM YKa3aH/eM
JaHHbIX O rpy3e B TAMOXEHHbIX AeKapaumax.

B cdepe yacTHOro npasa 3a yKasaHHbIN nepu-
op 6b10 paccmoTpeHo 27 gen. Cpean HUX 60nb-
LMHCTBO AeN TaK »e, Kak 1 B npeablgyLine nepu-
Ofbl, MOCBALLEHbI B3bICKAHNIO AEHEXHbIX CPeACTB
no pa3nnyHbIM 4OrOBOPaM, B OCHOBHOM [JOroOBO-
pam Tanm-yapTepa 1 nepeBo3Kku rpysa. B 1o xe Bpe-
MA BH/MaHWA 3aC/TyXKMBaeT pe3Koe YBenyeHme Ko-
nuyecTBa den B cydax anennAuMoHHON MHCTaHLUK,
CBA3aHHbIX C OCMaprBaHNEM apecTOB, HaNOMKEHHbIX
Ha MOpCKue cyaa.

NHTepecHbim npeacTaBnaetca geno N2 A56-
13839/2022, nocBALwWweHHOe BONPOCY NPU3HaHUA
cyfHa nponaswum 6e3 BecTu. KpaTkme obcToA-

TenbCTBa Aena cnegytowme. CyqHO-NNaBKpaH B Ha-
yane 1990-x rogoB Haxo4uMNOChb B ONepaTnBHOM
ynpasneHun y I'YMa. B 1992 r. cygHo 6bino nepe-
ZaHo B apeHgy TOO «POCKO» u B TOT e rog 6biio
NPOAAHO apeHJaTOPOM CHHIanypCKOn KOMNaHuu.
B cBA3M C 3TUM MO OKOHYaHMN CpOKa apeHabl YT
nogano 3asasneHue o npectynneHnn. B 2012 r. geno
OblIN0 NpPeKpaLleHOo B CBA3M C UCTEUYEHNEM CPOKOB
JaBHocTu. B 2018 1. B xoae peopranm3auum 'Yla
6b1710 06HaPYKEHO, YTO Ha ero 6anaHce HaxoauT-
CA CYZHO, KOTOPOe GpaKTUUECKM OTCYTCTBYET B €r0
ynpasneHun. B ceasm ¢ atum CaHkT-lNeTepbypr
nogan B CyA 3asaBfieHMe O NMPU3HAHWUN CyaHa Npo-
nasLwm 6e3 BeCTV B CBA3N C YKa3aHHbIMK 06CTO-
AarenbctBamm. Cyq oTKasan B yOBNETBOPEHUN Ta-
Koro 3aaBneHus. B pelweHun 6b1i10 yKkasaHo, 4yto
BblMageHne cyaHa 13 CobCTBEHHOCTX MOMMMO BOSN
COOCTBEHHMKA HE MOXET AIBNATbCA OCHOBAHMEM
INA NpU3HaHNA CyaHa nponasLwmm 6e3 Bectu. aH-
HOe [eNo UHTEPECHO TeM, UTO B CyAeOHON npak-
TUKe pefKo BCTpeYaloTca Aena Takon KaTeropuu.
B paccmaTtpuriBaemom e gene cya BbiCKasasn CBOH
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NO3MLMI0 OTHOCUTENIbHO YKa3aHHOIro MHCTUTYTa
1 chepbl ero NPUMeHeHUs.

[Jena B apbutpakHbix cynax cybbekToB (nepsas
WHCTaHLUMA)

Bcero 3a nepuop c oktA6pA no gekabpb 2022 .
6b1110 paccmoTpeHo 104 MopcKUxX fena B cyaax nep-
BOV MHCTaHUMK. M3 H1UX 58 gen 6binmn nocBALeHbl
BOMPOCaM YacCTHOro npasa, 1 46 gen — Bonpocam
ny6nuyHoro npasa.

B cdpepe yacTHOro npaea CTOPOHbI B OCHOBHOM
Cnopwnu, Kak 1 B npeabigyLuyme neprogbl, O B3blCKa-
HUM 3aJ0JIPKEHHOCTEN NO Pa3INYHbIM JOTOBOPAM:
nepeBO3KU, TaNM-YapTepa, areHTUPOBAHMA N UHBIM.
B aToI1 KaTeropum 661710 HAMAEHO [Ba MHTEPECHbIX
Aena. [epBoe Aeno nNoceALeHO BONPOCY YMeHbLue-
HMA LeHbl NepeBO3KM rpy3a B Cllyyae HenpeaocTas-
NeHVA BCEro rpysa nop norpysky BcieacTsne ob-
CTOATENbCTB, HE 3aBUCALLMX OT rpy300TNpPaBUTeNs
(neno N2 A42-4182/2022). Bropoe — nctpebosaHuio
rpysa u3 He3akoHHOro BflageHnsA 6poKepa, KoTo-
pbii HE NONYYWST OMNJIATY CBOUX YCYT OT TPETbEro
nnua (geno N2 A40-198594/2022).

B oTnnume oT CTaTUCTVKM B MPOLUAbIX BblIMyCKax
KypHana B uccnefyembiin nepnos 3aMeTHO 3Ha-
unTENbHOE YBENIMYEHNE KONMYeCTBa Aen, CBA3aH-
HbIX C B3bICKaHUEM ileMepefKa. B 3ToM KOHTeKcTe
cnepyeT obpaTuTb BHMMaHMe Ha fgeno N° A53-
32740/2022, B KOTOPOM CyA paccyaaeT o npu-
pope Aemepenrka 1 3aABMSAET O TOM, UTO AeMepeK
He ABNAETCA HU NJIATON NO JOroBOpPY, HU GOPMON
OTBETCTBEHHOCTM 3a MPOCTON CyAHa Mo BUHE rpy-
300TNpaBUTeNA.

Kpome TOro, 3aMmeTHO yBeNMUUIOCh KONMYECTBO
[en, NOCBALEHHbIX HE3aKOHHOW CTOAHKE CY10B
y MPYYaNoB MOPCKMX NOPTOB 1 XPaHEHMIO MOPCKIMX
CynoB. B HacToALWee BpeMaA CTOXKHO YCTaHOBUTb
NPUUYNHY TaKoW TEHAEHLMU 1 ee CyYalHbIA Nan
HecnyyalHbIn xapaktep. OgHaKko Takoe pas3Butme
NPaKTUKM MOXeT ObITb MHTEPECHO C TOYKM 3PeHMA
CHWXKEHUA CNpoca Ha POCCUCKIME CyAa BBUAY CaHK-
LMOHHbIX OrpaHNYeHUI, NPUHATBIX NPOTUB POC-
CUNCKMX NINL, N OTBETHbIX OrPaHNUNTENbHbBIX Mep.

B pamkax ny6nnyHoro npasa 60MbWMHCTBO
[en BCe TaK e NOoCBALLEeHbl BONPOCaM HapyLleHUsA
NpaBuJl TAMOXEHHOTO AeKNapUpPoBaHMA 1 nepe-

16

ceyeHuna rocygapcTBeHHom rpaHuLbl Poccun. B 1o
e BpemsA 3aMeTHO YBeJIMYeHe KONMYecTBa Aen
B 06/1aCTV SKONOrMYeCKnX NpaBoHaPYLUEHWU 1 Ha-
pyLweHunin B chepe obecneyeHnsa 6e3onacHOCTU MO-
pennaBaHua. OTAeNbHOro BHUMaHWA 3aC/y>KUBaeT
1 Jeno, NocBALLeHHoe 0653aHNI0 rOCYAapPCTBEHHO-
ro opraHa NpefocTaBUTb BOAHbIA OOBEKT B NOJb-
30BaHVe KOMMepYecKor KomnaHuu (geno N2 A35-
3807/2022). YKa3aHHOe [eno NHTEPECHO TeM, UTO
Cyn onpenensert, B Kakunx Cilyyasax NpefocTaBneHme
BOAHOro o6beKTa B N0JIb30BaHME MOXET ABNATHCA
obazaTtenbHbIM. OfHNM 13 TaKMX CJyYaeB ABNAETCA
HEBO3MOXHOCTb OCYLLECTB/IEHVA OpraHm3aumnen
CBOEI KOMMEepPYEeCKol AeATeNIbHOCTY 6e3 Takoro
npepocTaBfeHuns.

BbiBOg

Takum obpasom, 3a nepuopf C oKTAGPA No fe-
Kabpb 2022 r. apbuTpakHbIMU cyfamu 6bino pac-
cMmoTpeHo Bcero 162 gena. Cpean HUX YacTHO-
npaBOBbIM BOMpocam 6biio nocBaweHo 102 gena,
ny6nnyHo-npaBoBbIM — 60 gen.

B paccmaTtpuBaembil neprof 3ameTHO 3Ha-
unTenbHOE yBeNMUYeHne KonmyecTsa gen B cygax
KaCCaLUMOHHOW UHCTaHLMUM MO CPaBHEHMIO C Npe-
Ablgywimm neprogamum 2022 r. OTyacTy 3TO MOXeT
6bITb CBA3AHO C TeM, 4YTo B 1-2 KBapTasnbl 2022 1.
NPUCYTCTBOBANO YMeHbLUEeHNe KonmyecTBa gen
B Cy[lax MepBOW NHCTAHLUMW — MHOTME OpraHm3aumm
onacanncb CyanTbCA B POCCUNCKOM IOPUCANKLUN
n 6panu naysy. B 3 kBapTane KonmyecTBo Takmx
aen Hopmanu3oBanocb. CTOPOHbI CTaNun akTUBHee
ocrapuBaTb peLleHnNsa POCCUNCKNX CYAOB, N B CBA-
31 C 3TUM KOJIMYECTBO feN B apOUTParkHbIX cydax
KaCCaLMOHHOWM MHCTaHLUUN TaKXKe NPULLIIO B HOPMY,
HO C eCTeCTBEHHbIM OMO3JaHNeM.

B 3TOM KOHTEKCTe MHTEPECHO ByaeT MOCMOTPETb
Ha CTaTUCTUKY MOPCKKX Aen B Havane 2023 r. Ha-
CKOJIbKO COXPAHMWTCA TEHAEHLUMA Ha YBeNnYeHme
KonuyecTBa fen B POCCUNCKIMX Cydax, Unu, Hanpo-
TWB, CTapble CMOPbl OKa)KyTCA pa3peLleHHbIMY,
a HOBble CNOpPbl B POCCUMICKON IOPUCANKL N BO3-
HUKaTb OyAyT B 3HAUMTENIbHO MEHbLUEM Konnye-
cTBe? m

0630p nodzomosneH bynamom Kapumogbim



II. REVIEW OF RUSSIAN CASE LAW

Statistics and General Overview

U

The fourth issue of the journal “Maritime Law’
in 2022 covers the calendar period from Octo-
ber to December. We traditionally summarise the
quarterly statistics on “maritime” disputes heard by
commercial courts. The most significant cases have
been reviewed and commented on in the journal.

The Cases Heard by the Commercial
District Courts (Cassation Instance)

Between October and December 2022, 19 mar-
itime cases were heard in the commercial courts of

districts. Two pf these cases dealt with public law
matters and 17 cases — with private law ones.

In public law, one case was devoted to chal-
lenging a harbour master’s act to refuse to include
a vessel in the schedule of ships to be loaded. The
second case concerned a challenge to the act of
holding a shipowner liable for violating fishing reg-
ulations. Both cases were heard by the Commercial
Court of the Far Eastern District.

In the private law are, disputes have mainly fo-
cused on the recovery under various types of con-
tracts, time charter, carriage, bareboat charter, and

District Courts

Categories of Cases

The Commercial Court 5 cases in total:

of the Far Eastern District

- on challenging the decision of the Harbour Master to refuse to
include the vessel in the schedule of ships;

- on recovery under a maritime storage agreement (3);

- on liability for violation of fishing regulations.

The Commercial Court 2 cases in total:

of the Moscow District

- on recovery under the bareboat charter agreement;
- on recovery of demurrage.

The Commercial Court 7 cases in total:

Northwestern District

insurance contract.

- on recovery under the maritime agency agreement;

- on recovery under contract of carriage of goods by sea;

- on declaration of the towing agreement unconcluded;

- on lifting the arrest of a ship (2);

- on recovery of costs incurred under the agency agreement;

- on recovery of insurance indemnity under the shipowner’s liability

The Commercial Court 3 cases in total:
of the North-Caucasus

District

- on recovery of salvage reward;
- on recovery under the freight forwarding agreement;
- on recovery under the bareboat charter agreement.

The Commercial Court 2 cases in total:
of the Central District

contract;

- on recovery of insurance compensation under the maritime insurance

- on recovery under the time charter agreement.
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others. Separate disputes dealt with the recovery of
salvage rewards and insurance compensation for
damage to the vessel.

Special attention should be given to the case
No. A56-101578/2021 heard by the Commercial
Court of the Northwestern District. The case con-
cerned the issue of declaring a towing contract un-
concluded due to the fact that the contract did not
specify the exact period for towing the vessel. The
courts dismissed the claim since the contractor had
accepted the towing services and the contract had
thereby proved its validity. In that case the court
did not consider the issue of the material term of
the towing contract but merely referred to an es-
toppel. However, in our view, the material terms
problem is relevant to Russian law which is prone

to formalism in determining whether a contract has
been concluded or not.

Cases Heard by the Commercial Courts
of Appeal

Between October and December 2022, 39 cases
were heard by the commercial court of appeal. 12 of
these cases involved public law issues. In the public
law sphere, disputes are mainly related to violation of
border crossing rules, there are also cases connected
with the breach of the harbour master’s schedule of
vessels calling and mooring, of contesting instruc-
tions in connection with environmental violations.
Several cases deal with customs violations, mainly in
connection with incorrect cargo declarations filling.

Court of Appeal Categories of cases

The 5t Commercial Court | 12 cases in total:
of Appeal (hereinafter
the CCA)

mooring in the port.

- on recovery of damages caused by a ship collision;

- on violation of customs declaration rules (2);

- on damages for loss of goods by the carrier;

- on violation of the border crossing rules (3);

- on compensation for damage caused to a water body;

- on obligation to provide a seagoing vessel for unloading containers;

- on recovery under the time charter agreement (2);

- on challenging the orders in connection with the securing of the ship’s

The 9t CCA 9 cases in total:

environmental law.

- on recovery under the time charter agreement;

- on recovery under the loading contract;

- on challenging the seaport clean-up order;

- on recovery under the freight forwarding contract;

- on recovery of demurrage;

—on recovery under the time charter agreement (2);

- on recovery the insurance indemnity under the ship insurance contract;
-on challenging an order to ensure compliance of seaport activities with

The 13t CCA 9 cases in total:

- on recovery for damage to goods during loading operations under the
freight forwarding contract;

- on recovery of unjust enrichment on account of VAT for maritime services
which are not subject to VAT;

- on violation of the border crossing rules (3);

- on recovery under the contract of carriage of goods by sea;

- on declaring the floating crane rental agreement unconcluded due to the
absence of a time limit for the transfer and return of the vessel;

- on declaring a vessel missing;

- on recovery of subrogation damages from freight forwarder.
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Court of Appeal Categories of cases

The 14t CCA 2 cases in total:

- on recovery of demurrage;
- on violation of the border crossing rules.

The 15t CCA 5 cases in total:

- on recovery of demurrage (2);
- on lifting the arrest (3).

The 18" CCA 1 case in total:

- on recovery under the time charter agreement.

The 21t CCA 1 case in total:

service.

- on recovery under the contract for passenger transport pick-up and

In the private law field, 27 cases were heard
during the period. As in previous periods, most of
the cases involved recovery of money under vari-
ous agreements, mainly time charter agreements
and carriage of goods agreements. At the same
time, a sharp increase in the number of cases in
the appellate courts dealing with lifting the arrests
of the vessels.

The case No. A56-13839/2022 devoted to the
issue of recognition of the vessel as missing is in-
teresting. The brief circumstances of the case are as
follows. In the early 1990s, the floating crane boat
was under the operational management of the
state unitary enterprise (SUE). In 1992, the vessel
was charted by ROSCO LLC and in the same year it
was sold by the charterer to a Singapore company.
The SUE filed a criminal complaint at the end of the
charter. The case was dropped in 2012 due to the
expiry of the time limitations. In 2018, during the
reorganisation of the SUE, it was discovered that
it had a vessel on its balance that was not actually
under its management. Therefore, Saint Petersburg
applied to the court to declare the vessel missing
in connection with these circumstances. The court
rejected such an application. In the judgement, it
was stated that the falling out of the vessel’s own-
ership apart from the owner’s will could not con-
stitute grounds to declare the vessel missing. The
case is interesting since in the judicial practice there
are rarely cases of this category. In the case under
review, however, the court expressed its position
on the vessel missing declaration institute and the
scope of its application.

Cases Heard by the Commercial Courts of Sub-
jects (First Instance)

A total of 104 maritime cases were heard in
the courts of first instance between October and
December 2022. 58 of these cases dealt with pri-
vate law matters and 46 cases with the public
law ones.

In the field of private law, the parties mainly
disputed, as in previous periods, regarding the re-
covery of debts under various contracts, carriage,
time charter, agency, and others. Two interesting
cases were found in this category. The first case
deals with the issue of reduction of the freight
price in case of failure to provide the whole cargo
for loading due to the circumstances beyond the
shipper’s control (case No. A42-4182/2022). The
second case concerned vindication of goods from
the illegal possession of a broker who had not re-
ceived payment for his services from a third party
(case No. A40-198594/2022).

In contrast to the statistics in previous issues of
the journal, there has been a significant increase in
the number of cases involving the recovery of de-
murrage. In this context, attention should be drawn
to case No. A53-32740/2022, in which the court
speculates on the nature of demurrage and states
that demurrage is neither a contractual charge nor
a form of liability for detention of the vessel caused
by the shipper.

In addition, there has been a noticeable increase
in the number of cases involving illegal anchoring
of ships at seaport berths and the storage of seago-
ing vessels. At present, it is difficult to establish the
reason for this trend and whether it is accidental or
not. However, this development in practice may
be interesting from the point of view of reduced
demand for Russian vessels due to sanctions im-
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posed on Russian persons and reciprocal restrictive
measures.

Under public law, the majority of cases still deal
with violations of customs declaration rules and
border crossing. At the same time, there has been
a noticeable increase in the number of cases in-
volving environmental offences and breaches of
maritime safety. The case (case No A35-3807/2022)
on the obligation of a state body to provide a water
body for the use of a commercial company also
deserves special attention. This case is interesting
since the court determines in which cases the pro-
viding of a water body for use may be obligatory.
One such ground is the impossibility for a company
to carry out its commercial activity without such
provision.

Conclusion
Therefore, between October and December

2022, a total of 162 maritime cases were heard by
the commercial courts. 102 of these cases dealt
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with private law matters and 60 with public law
ones.

In the period under review, there is a significant
increase in the number of cases in cassation courts
compared to previous periods in 2022. This can
partly be explained by the fact that in the first and
second quarters of 2022, there was a decrease in
the number of cases in the first instance courts,
many organizations were afraid to make claims to
the Russian courts and took a break in their dis-
putes. In the third quarter, the number of such
cases normalized. The parties have been more ac-
tive in challenging the judgements of the Russian
courts and, as a result, the number of cases in the
commercial courts of cassation has also returned
to normal, but with a natural delay.

In this context, it will be interesting to look at
the statistics on maritime cases in early 2023. Will
the trend towards an increase in cases in the Rus-
sian courts continue, or, otherwise, will old disputes
be resolved and new disputes in Russian jurisdic-
tion arise in much smaller numbers? =

The review was prepared by Bulat Karimov



[II. CTATBbW

TatbaHa [lparyHoBa,

CnywaTenb MarmcTepcKoii nporpammbl «CpaBHUTENbHOE N MeXAYHAPOAHOEe YaCTHOE NpaBo»
(Manuectepckun YHusepcutet / OAHO «MBLUC3H» (LWaHuHKa)),
ctapwwin toprct KFC (OO0 «HOHNPECT»)

[loaBOAHbIE COKPOBULLIA: HEKOTOpbIle
npobaembl NPaBoBOro peXkuma
33aTOHYBLUEero MMmyLlecTsa B Npase
Poccun, Aurnnm mn CLLUA

Cmames noceaweHa ucc1e0o08aHuU0 NPAago8o20 pexxumMa 3dmoHy8we20 UMyWecmad 8 Npasonopsoke
Poccuu, AHenuu u CLLIA, a makxe 8 MexoyHapoOHbIX yHUpUKAyusax. ABmop paccmampusdem 80npochl
coomHowleHus (1) npasa cobcmeeHHOCMU HA 3aMOHy8Lee UMyWecmao U 0elicmaus Npasa cnacaHus
U Haxo0KuU npuUMeHUMesIbHO K 3aMOHYy8WUM KOMMepUYeCcKUM Cy0am U 80€HHbIM KOpab/iaM, pexuma
20Ccy0apcmeeHH020 UMMYHUMemMad 80eHHbIX Cy008, (2) npuHyuna mare liberum u pacwupeHus npas
NpUbpexxHbIX 20Cy0apCcme 8 OMHOWEHUU UMyWecmad, 3amoHy8uwe20 8 npedesiax meppumopuu, mak
U/IU UHaye omHocAwelics K ux lopucoukyuu, (3) npuHyuNda 20cy0dpcmeeHHo20 UMMYHUMemad 80eHHbIX
Cy008 U UHMepecos Mex0yHApOOHO20 Ky/IbMYpPHO20 U HAy4YHO20 coobuwjecmaa 8 ucc/ie008aHuU U Co-
XpAaHeHUU N0OBOOHO20 KyJ1bMypHO20 HAC/IEOUS.

Kntouesbie criosa: mexdyHapoOHoe Mopckoe npaso, 80eHHbIU Kopabiib, KOMMepYeckoe CyoOHO, Npaso
cobcmeeHHOCMU, NPABo CNACAHUSA U HaXOO0KU, npubpexxHoe 20cydapcmaeo, 20Cy0apcmeaeHHbIl UMMY-
HUMem, omeemcmaeeHHOCMb 3d 8ped, NPUHUHEHHbIU 3amoHyswum umyujecmsom, KMI-82, Hadipo-
6utickas koHseHyuA 2007 200a, KoHseHyus FOHECKO 2001 200a.

Bonpocu NPaBOBOro PEryNMPOBaHMA 3aTOHYBLLINX
CyAOB 1 X FPy30B NpMobpeny akTyasbHOCTb
HauMHaA NPUMEpPHO C cepeanHbl XX BeKa. 3To 06-
YCJIOB/IEHO HECKONbKNMMN 0OCTOATENbCTBAMM.
Bo-nepBblix, 3T0 M306peTeHMe akBanaHra, KoTo-
poe cAenano BO3MOXHbIM MOrpyXeHne YenosBeka
Ha 6onblune rnyburHbl. bnarogapa sToMy okasanoch,

UTO 3aTOHYBLUME HECKONbKO CTONETUN Ha3ap LieH-
HOCTW, HanNpumep, COKpoBuLLa Benvkon Apmaabl,
a TakKe MeHee JpeBHMe, HO HE MeHee LIEHHDbIe rpy-
3bl 30510Ta 1 cepebpa, 3aToHyBLWIE B XX BEKE, B TOM
yncne B xofe 06enmx MMPOBbIX BOWH, He nornénu,
a OCTYNHbI ANA NOWCKA, UCCNefoBaHUA 1 NOSbeMA.
[laHHOe 06CTOATENbCTBO CAAENANo YpPe3BblyaHO
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aKTyasibHbIM/ BOMPOCHI O NpaBe COOCTBEHHOCTY
Ha 3aTOHyBLLEE UMYLLECTBO U €ro COOTHOLIEHUN
C NpaBamMu NPUBpPEXHbIX FOCYAapPCTB, B UbMX BOAAX
3aTOHYJI0 CYAHO C FPY30M, a Takxe 06 obbeme npas
KOMMaHWI, OCYLLEeCTBAALMNX MOUCK U «CMAcaHME
3aTOHYBLUVX COKPOBWLL, OCOOEHHO ecnvi NPUHATbL
BO BHUMaHMe, YTO, MO HEKOTOPbIM OLieHKaM, 0bLan
CTOMMOCTb NOKOALLMXCA Ha IHE MOPEW 1 OKeaHOB
cokposuLy coctasnaet 600 mapg gonn. CLIA.

MepBOHayanbHO AEATENbHOCTb MO MOUCKY
1 noabemMy 3aTOHYBLUMX COKPOBULY HOCUNA npe-
NMYLLECTBEHHO KOMMEPYECKNI XapaKTep 1 Nony-
ynna HambonbLwee passuTre B CLUA. CnacatenbHble
cyga nop ¢pnaramu 3Toro rocyaapcTaa 1, B YacTHO-
cTu, cyga komnaHum Odyssey Marine Exploration’,
urpatolLen Hambonee akTUBHYIO POJib B MOMCKaX
NMOABOAHbBIX COKPOBMULL, B MEXAYHAPOOHbIX BOAAaX2.
Mpwv 3TOM Ba’KHO OTMETUTb, YTO U B 3NOXY Bennkmx
reorpaduryeckmnx oTKpbITUIA, 1 B XX BEKe rpy3bl 30-
noTta, cepebpa 1 AparoLeHHbIX KaMHel yallle BCero
nepeBO3UINCb BOEHHbIMUK KOpabnsamu, npruHag-
NeXaBLWVIMN rocyAapcTBy AN NMEOLWUMIN CTaTyC
rocyfapCTBeHHbIX BOEHHbIX Kopabneli. [loctaTouHo
CKasaTb, YTo Ha npoTaxeHun XVI-XVII Bekos B Uc-
MaHVW AecTBOBaa rocyfapCcTBeHHasa MOHOMOMUS
Ha Ntobble MOPCKMEe NepeBO3KMN N3 aMepPUKAHCKUX
KonoHun. CootBeTcTBEHHO, Ntoboe cyaHo, nepe-
ceKkaBLlee ATNaHTUKY C rpy30M COKpoBULLY 13 HOx-
HOM AMepuKW, BbII0 Ha CNTy»KOe NCMaHCKOW KOPOHbI
1 BbINONHANO Ny6nnYHyto pyHKUMIO®. B pesynbTaTe
NHTepeChbl YaCTHbIX MOMNCKOBbIX KOMMaHWIA CTON-
KHYJINCb C MHTEpecamMm rocyfapcTs, 3aABAABLUNX
npaBo COOCTBEHHOCTM Ha 3aTOHYyBLUME Kopabnn
1 nx rpy3bl. HauaBluaa cknaablBaTbCcA NpakTMKa
nokKasana, 4To NpaBo COOCTBEHHOCTU, B TOM Yuncie
rocyfapCTBEHHOMN, Ha CYAHO U rpy3 He ABNAeTCA JOo-
CTAaTOYHO HAZEXHOW 3aLMTON NPOTUB HAXOAUYMKOB
1 cnacatenen.

B pesynbrate anA 3awmTbl MHTEpPecoB ny6any-
HOro co6CTBEHHMKA BOEHHbIX Kopabnen cTana

' Bbina nHkopnopupoBaHa B wrate Onopuga (CLLA) B cepe-
anHe 90-x rr. XX Beka.

2 Forrest C. Historic Wreck Salvage: An Internation-
al Perspective. Tulane Maritime Law Journal, 33, 347.
https://advance.lexis.com/api/document?collec-
tion=analytical-materials&id=urn:contentltem:4W-
CD-0F20-00CV-KOWY-00000-00&context=1516831.

®  Sinclair K. Blood and Treasure: How Should Courts Address
the Legacy of Colonialism When Resolving Ownership Dis-
putes Over Historic Shipwrecks? // Berkeley Journal Of In-
ternational Law. 2020, Vol. 38:2. P. 307-345, https://lawcat.
berkeley.edu/record/1193242/files/38.2%20%288%29%20
Sinclair.pdf
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NCNOJb30BaTbhCA KOHUENUNS rocyAapCTBEHHOIO
CyBepeHNTETa, COMMacHO KOTOPOW HN NPUOpexHble
rocyfapcTBa, HY HAXOAUUKN / «cnacaTenuy» He Bnpa-
BE OCYLLECTBNATb B OTHOLLIEHMWM 3aTOHYBLUNX BOEH-
HbIX KOpabnen HMKakre feicTBYA 6e3 paspelleHus
rocypgapctsa dnara.

Bo-BTOpbIX, C pa3BUTUEM AU3ENbHbIX ABUraTe-
nen 3aToHyBLUMe Kopabnu cTanu npeacTasnaTb
cobon yrpo3y 6e30nacHOCTN CYAOXOACTBA M KO-
norum, B CBA3M C YeM aKTyanbHOCTb nprobpena
Tema OTBETCTBEHHOCTM COOCTBEHHIKA 3aTOHYBLLErO
CyfHa 3a ero yaaneHvie n/vnun obesspexnBaHue.

B-TpeTbux, akTVBHas fEATENBHOCTb OXOTHMKOB
3a MOPCKMMU COKPOBULLAMU, MEIOLLAA CBOEN Lie-
Nblo KOMMEPYECKNI MOWCK N Nogbem apTedakToB
6e3 yueTa, duKcauum n coxpaHeHua nHbopma-
LUK, UMEIOLLEN UCTOPUYECKOE, aPXeosormyeckoe
N KyNbTypHOE 3HaueHune, NpuBesia K OCO3HaHMIo
Heob6XoANMOCTY MeXAYHapoAHOro perynmpoBsa-
HMA BOMPOCOB, CBA3AHHbIX C COXPaHEeHNeM NoABO-
LHOrO KyNbTYPHOrO Hacneaus. 3aTOHyBLIee MHOTO
[EeCATKOB UMM faxke COTEeH NeT Ha3aj MMYLLeCTBO,
no cyTu, NnepecTtaeT ObITb CAMOCTOATENIbHON ABU-
YKUMOW BELLbIO 1 CTAHOBUTCA YacTbio NaHgwadTa
MOPCKOro Ha. Bce yalle 3By4nT MbIC/Ib O TOM, UTO
rpyboe paspylueHmne 0CTaHKOB CyAHa C Liefibto Ao-
6blum pazHoObpa3HbIx apTedakToB BefeT K yTpaTe
o6l eyenoBeYeCKOro NOABOAHOIO KyJbTypPHOrO
Hacnegus.

O603HayeHHbIe Bbllle acneKTbl MeXAYHapoa-
HOro NPaBOBOro pPeryanpoBaHUA 3aTOHYBLUEro
numyLecTsa 1 6ygyT ABNATLCA NpegmMeToM ucchne-
[OBaHWA HacToALEen CTaTb.

Ana uenei nnnocTpaumm NpobnemHbIX BOMNpo-
COB MPaBOBOro PeXKMMa 3aTOHYBLIEro MMyLLeCcTBa
aBTOP UCMONb3yeT UCTOPUID KPYLLEHNUA Kpelcepa
«3aMHOYpr» BO Bpema BTopoin mnpoBoii BONHbI
1 nocnepoBasLuero cnycta 40 netT nogbema rpysa
30J10Ta, HAXOAMBLUErocA Ha 6opTy «IaNHOYpra»?,

KpyweHune

B 1942 200y u3 nopma MypmaHcka eelwiesn aH-
enutickull kpeticep «30UH6Ype» € 2py30mM 30/10mMa
(8ceeo 465 cnumkos maccoli 0Kos10 5,5 moHH),
npedHasHa4yagwezoca 0718 onamel NOCMAsoK
CLIA 8 pamkax coenaweHus o 1eH0-/1u3e, 3aKJ/1to-
ueHHo20 mexdy CCCP, CLUA u Benukobpumanued.

4 MHdopmauwma o KpyLueHUn 1 nogbeme «3anHOYpra» npu-
BOAUTCA Ha ocHoBaHuwu: LlueuH B.B. 3onoT0 Kpencepa
«3OUHOYpI».


https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4WCD-0F20-00CV-K0WY-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4WCD-0F20-00CV-K0WY-00000-00&context=1516831
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4WCD-0F20-00CV-K0WY-00000-00&context=1516831
https://lawcat.berkeley.edu/record/1193242/files/38.2%20%288%29%20Sinclair.pdf
https://lawcat.berkeley.edu/record/1193242/files/38.2%20%288%29%20Sinclair.pdf
https://lawcat.berkeley.edu/record/1193242/files/38.2%20%288%29%20Sinclair.pdf

[py3 3010ma, nepegosuswie2ocs Ha «30UHbYpae»,
6b11 3acmpaxosaH foccmpaxom CCCP om mpaHc-
NOPMHbBIX U BOEHHbIX PUCKO8 HA O6WyI0 CyMMy
6 227 000 donnapos CLIA (no cospemeHHOMY Kyp-
cy — okosio 114 mnH 0onnapos CLUA) u Ha '/, nepe-
CcmpaxosaH 8 bpumaxckom npasumesnbCMaeHHbIM
6/0p0 N0 CMPAX08AHUIO BOEHHbIX PUCKOB.

Kozda cyoHo omdanunoce om nopma MypmaHrcka
Ha paccmosHue 0kos10 200 MOPCKUX MUJTb, OHO 6b110
mopneouposaHo Hemeykoli No08ooHoU 100kou. o-
CJ1e amaku KoMmaHoe u Kopabiam conpo8oxo0eHus
(6pumarckue 3CMUHYbI U CO8eMCKUli cmopoxxesol
Kopabsib) He yoanocs ombykcuposame «30UH6Ypa»
06pamHo 8 MypmaHck, u nogpexxoeHHbIl Kpelicep
npuwsoce 3amonums. KomaHoa nepebpanace
Ha 6pumaHckue 3CMUHUbl, AUUKU C 30/10MOM CNa-
cmu He yoasnoce.

B 1944 200y [occmpax 8sbiniamusi Cmpaxosyto
cymmy (6 227 000 donnapos CLIA) 3a ympauyeH-
HbIl 2py3 loc6aHky CCCP, komopeili pacnaamusca
¢ CLLIA, a lToccmpax 8 cgoto ouepedb NosyYU OKOJIO
2 mH donnapos CLUIA (500 000 ¢gyHmos cmepiuH-
208) om bpumaHckozo 61opo, 8 pesynemame 4yezo
npasa Ha 3amoHysLUe CoKposuwa nepewinu K loc-
cmpaxy CCCP u bpumaHckomy 6topo. B 1948 200y
npasa Ha caiumku hepewsiu ViHeoccmpaxy — Ynpas-
JleHuUto uHocmpaHHoz2o cmpaxosarua CCCP, komo-
poe 8 1947 200y 8bidesnusnoce usz loccmpaxa.

M6enb unn BpemeHHan yTpara?

Ha MmomeHT KpyLueHnsa «3auHbypra» 1 BbinaaTtbl
CTPaxoBOro BO3MeLLEHNA Kopabnb 1 HAXOAALMIACA
Ha ero 6opTy rpys, nexaume Ha gHe bapeHuesa
MOopA Ha ry6uHe 260 m, cunTanucb 6€3B03BPATHO
yTpayeHHbIMK. OfHaKo, NPaKTUYEeCKN OfHOBPEMEH-
HO c rnbenbto «3anHOYpra» 66110 CAeNaHo OTKPbI-
TUe, NepeBepHyBLIee OTHOLWEHMWE K 3aTOHYBLUEMY
Ha 6onbLlwKx rnybrHax MMyLLEeCTBY 1 ero nNpaBo-
Bomy cTatycy. B 1942-1943 rogax Mak-Ue Kycto
1 IMnnb [aHbAH N306penv aBTOMATUYECKII AblXa-
TeNbHbIV annapart A1A NOABOAHbIX UCCNefOoBaHNN,
paboTaloLmin Ha CkaToOM BO34YXe 1 NMO3BONAIOLLMN
aKBaNlaHrMCTaM ONYCKaTbCA K OCTaHKaM NOABOAHbIX
06BbEKTOB, pacnofioKeHHbIM Ha rnybuHe fo 300 m°.
3TO cAenano BO3MOXHbIM MOrpyXeHne yenoseka
Ha 6onblune rnyburHbl, B pe3ynbTaTe yero okasa-
NOCb, YTO 3aTOHYBLUME HECKOJIbKO AeCATKOB MUK

> AHucumos 11.0. MexnayHapoaHO-NpaBoBas oxpaHa 06bek-
TOB MOABOAHOTO Ky/bTYPHOro Hacneams. ncc. ... K. 10. H.
M., 2014.C. 38.

I1l. CTATbU

Ja)ke COTeH neT Ha3aj LeHHOCTU He yTpayeHbl
HaBeKM, a AOCTYMHbI AN1A NOUCKa, UCCNeAoBaHNA
n noabema. [laHHoe 0b6CTOATENbCTBO CAenano
Yype3BblYaiHO aKTyalbHbIMU BOMPOCHI O Npase
COOCTBEHHOCTM Ha 3aTOHYBLLEE UMYLLECTBO.

3HayeHne mecTta KpyuweHna cygHa

Yto npouncxogmnT € NpaBoOM COHOCTBEHHOCTM
Cyno- 1 rpy30BnaenbLeB, eC/i OHY CaMu He npeg-
NPVHNMAIOT Mep K MOWNCKY 1 CNacaHmio 3aTOHYB-
wero nmywectsa? MoryT nu npnbpexHble rocy-
JapCTBa CaMOCTOATEIbHO NOAHMMATb 3aTOHYBLUVE
B X BOAax Cyfa v rpy3bl U NpeTeHA0BaTb Ha Npu-
obpeTeHMe NpaBa COOGCTBEHHOCTY Ha HKX? YTO Npo-
NCXOAWT C NpaBaMu Ha MMYLLECTBO, 3aTOHYBLUee
B OTKpbITOM mope?

Bnnotb o Bropon MrnpoBOM BOMHbI B MeXAy-
HapOAHOM MOPCKOM MpaBe roCrnofCcTBOBas NPUH-
UMn MakcuManbHoOW cBo6OAbl MCNONb30BaHUA
OKeaHMYeCKNX M MOPCKUX MPOCTPAHCTB BCEMU
rocyfgapctBamu, a CyBepeHHble npaBa npubpex-
HbIX rOCYyapCTB OrpaHNYMBaNINCh TPEMA MOPCKU-
MU MUAMM (pacCToAHME MYLIeYHOro BbICTPena).
MNMosaBneHe nNpuHUMNa cBo6oAabl NCMOJIb30BAHNSA
MOpS CBA3bIBAIOT ¢ Nybnukaumen Tpyga lyro Mpo-
uma Mare Liberum B 1609 roay, KOTOpbIl ABUNCA
OTBETOM Ha KOHLenuuto pasgena chep BMaHuA
B MUpPE 1 B TOM Uncie Ha mopax (mare clausum),
3aKpensieHHyto B TopaecnnbAaCcCKOM [OroBope,
3aKNo4YeHHOM Mexay VicnaHven n MopTtyranven
B 1494 ropy®. MNpwu 3TOM NPUHLMN CBO6OAbI UCMOSb-
30BaHMA MOPA O3Hauan npexpe scero ceobony
CY[OXOACTBa 1 pblIOHOrO Npombicia. Mopckoe gHO
6bINI0 NPAKTUYECKU HEeLOCTYMHO ANA YeNI0BEKa],
a, 3HaunT, OTCYTCTBOBANa NOTPe6HOCTL B NPaBo-
BOM PEerynnpoBaHny PeXrmMa ero Ncnosib3oBaHus.

OpfHaKo CTpemuTesIbHOE Pa3BUTME U COBEPLLEH-
CTBOBaHMe 060pyAOBaAHNA AJ1A MOABOAHbIX NCChe-
JOoBaHUN B cepefnHe XX BeKa, He B MOCNEAHI00
ouyepenb 06yCNOBNEHHbIE Pa3BUTVEM NOABOLHOM
PagVoTEXHNKK (COHapbI, pagapbl), HEOOXO4MMO
ANA NPOTUBOCTOAHUA HEMELKM NOABOAHbIM N104-
KaM, 3HaUNTENbHO PaCLINPWIN BO3MOMXHOCTY Ye-
noBeKa B 0611aCTU OCBOEHUA MOPCKOrO AiHA, UTO
NPUBENO K HEOOXOAMMOCTM NMEPECMOTPA CJIOXKMB-
weroca 6anaHca npuHUMNoB mare liberum v mare
clausum. Pe3ynbraTbl 3TOro nepecmMoTpa Hawm

6 Peltokorpi V. The Implications of Modern Law of the Sea on
the Protection of Sunken Warships in the Gulf of Finland.
Master’s Thesis University of Helsinki Faculty of Law Inter-
national Law, 2016. P. 36.
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cBoe oTpaxeHue B KoHseHunn OOH no mopckomy
npasy 1982 roga (KMI1-82), agnAtowweica OCHOBOW
MeXAyHapOAHOro MOPCKOro npaga, B Buie ycra-
HOBMEHNA MOPCKMNX 30H.

Cxema MOpPCKUX 30H B cooTBeTtcTBUN ¢ KMIM-828

TOM MOpe CyAaMm 1 HaxXOAALMUMCA Ha HUX rpy3am
NPUMeHAETCA 3aKOoH dnara cyaHa.

B oTHOLWEHMM MOPCKOro AHa B npeaenax Tep-
PUTOPMANbHOIO MOPSA NPUOPEXHOEe roCyAapPCTBO
obnafaet cyBepeHHbIMM NMpaBaMu, MOSTOMY BO BHY-
TPEHHUX, apXunenaxHbiX BOAAX 1 TeppuTopuanb-

< 24 ym —>
€« 12 MM —>
TepputopuanbHoe MNpunexawasn MexayHapoaHble
" Mope 30Ha BOAbI
c
X 6 JKCKNIO3NBHAA IKOHOMUYECKAA 30Ha — >
0 |e 200 mm > Tepputopus, He
A \ OTHOCALANACA K
H PUCANKUUN
a xﬁp nexawen
fa CTpaHbl \
n =
" | &———————KOHTHHEHTaNbHbINA Wenbg. >»
H MoaHoXxue
" KOHTMHEHTaNbHOro
a CKIOHa
[N AN J

Y
CyBepeHHble npaBa Ha MoOpcKoe

NMPOCTPAHCTBO U AHO

Y
IOpucankKuua npubpexKHOro rocyaapcTsa U CyBepeHHbie npasa Ha

KOHTUHEHTasNbHbIN Wenbdg

CornacHo KMI-82, oHO MOpel 1 oKeaHOoB, ero
HeZpa 1 pecypchbl, HaxoaAwWmMeca 3a npegenamm
BHYTPEHHUX 1 apXmnenaHbiX BO4, TeppuUTOpu-
anbHOro MOpA U KOHTUHEHTanbHOro wenbda
N nMmeHyemble PanoH, HaxodATCA 3a npegenamu
HaLMOHANIbHOW KPUCANKLIMM U ABMATCA O6OLMM
Hacneguem yenoseuecTtBa (CT. 136). Hu ogHo rocy-
[JapCTBO He MOXeT NpeTeHA0BaTb Ha CyBepeHuTeT
N CyBepeHHbIe NpaBa Un OCyLeCTBAATb MX B OT-
HOLLEeHMW Kakol 6bl TO HU 6b110 YacTy ParoHa nnm
€ro pPecypcoB, 1 HX OQHO FOCyAapCTBO, GU3nYecKoe
NN IOPUAMNYECKOE NMLIO HEe MOXeT NprcBanBaThb
Kakyto Obl TO HM 6bIN0 ero yactb. COOTBETCTBEH-
HO, MOWCKOBO-CNacaTesibHble paboTbl B PalioHe
He TPebyIoT NOoNMyUYeHUs KaKUX-NINOO0 paspeLleHnii.
CornacHo cT. 417 KTM PO K 3aTOHYBLUUM B OTKpbI-

7 «KoHBeHUuua OpraHusaunn Ob6beguHeHHbIX Hauui
no mopckomy npasy» (UNCLOS) 3akntoueHa B 1. MoHTe-
ro-bee 10.12.1982, nam. 23.07.1994, Bctynuna B cuiy
16.11.1994. KoHBeHUus patudurymposaHa Poccrein Qe-
fepasbHbIM 3aKOHOM OT 26.02.1997 N2 30-03 ¢ 3aABneHun-
em, Bctynuna B cuny ana Poccnn 11.04.1997.

8 (Cxema noparotoBsieHa Ha ocHoBe mMaTepuanos The Com-
mander’s Handbook on the Law of Naval Operations, edi-
tion July 2007 (US NAVY, NWP 1-14M), MM — MOpCKUE MUIW.
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HOM Mope npoBefieHne paboT No Nogbemy CyaHa
WNN ero rpysa TpebyeT nosyyeHunsa paspeLleHuns
npubpexxHoro rocygapcTsa. Kak 6ygeT nogpobHee
onuncaHo fanee, No NPOLeCTBUN onpeaeneHHoro
KonnyecTBa BpemeHu (06biyHO — 100 neT), B Teye-
HMe KOTOPOro 3aTOHYBLUEe VMYLLECTBO HaXOAUT-
CA B Npefenax CyBepeHHbIX BOA, 3TO NMYLLECTBO
nepexoauT B COOGCTBEHHOCTb NPUOPEXHOrO rocy-
pJapcTtBa. CornacHo ct. 417 KTM PO npaBa Ha umy-
LLEeCTBO, 3aTOHYBLLEE B TEPPUTOPUANIBHOM MOPE,
onpenensAnTcA 3aKOHOM rocyfapcTBa, B KOTOPOM
MMYLLECTBO 3aTOHYNO.

B npunexallen 30He N Ha KOHTUHEHTaNbHOM
wenbde npoBefeHne CygqonogbeMHbIXx paboT
TpebyeT cob6M0geHNA CAaHUTAPHbIX, IKOJIornye-
CKMX 1 MHbIX NPaBWJ, BbITeKaloLWmux 13 npasa npu-
6perxkHoro rocygapctsa. Mpu sTom npubpexHoe
rocynapcTBO HE MOXET MPeTeHAoBaTb Ha CaMo-
CTOATENbHbIN NOAbEM 3aTOHYBLUErO MMYLLECTBa
n/unn npuobpeTeHre Ha Hero npasa cobCTBEH-
HoCTU. BnepBble B MexXayHapOLHbIX MOPCKUX YHU-
drKaLmAX NpaBoO Ha CAMOCTOATESNIbHbIV NOAbEM
3aTOHYBLUEro MMyLLecTBa 3a npeaenamm Teppu-
TOPUaNbHOro MOpP#, @ UMEHHO B MCKIOYNTENBHON
SKOHOMMYECKON 30He, ObINo NpegycMoTpeHo Haii-



pOOUINCKON KOHBEHUMeN 06 yaaneHnmn 3aToHys-
wwux cygos 2007 roga Ha ciyyan, Korga 3aToHyBLUee
NMYLLEeCTBO NpefcTaBnAeT cobon onacHoOCTb A
Cy[0XoACTBa UM MOPCKOW Cpefbl, a CyaoBnageney
YKNOHAETCA OT YAaNeHMa OCTaHKOB CyHa u/unu
YyCTpaHeHMA NCTOUYHMKA OMAaCHOCTMU.

CoKkpoBuLe nam onacHocTb?

OcTaHKM 3aTOHYBLUUX KOpabnen — 3TO He ToSb-
KO COKpOBMULLIa B MaTepUanibHOM U KyJIbTYPHOM
CMBbICJIe, HO U OFPOMHas OMacHOCTb, KOTOPasa Mo-
XeT 6bITb 006ycnoBneHa HaxoXAeHNeM Ha CyaHe
60nbLIOro KonmyecTa 6yHKepPHOro TONNMBa, onac-
Horo rpysa (HedTb 1 HepTenpPoAyKTbI, XMMYECKNEe
BELLECTBA) UM NOPaXKaloLWKX BELLeCTB Pa3NYHOro
pofa opy»us, yTeuyka KOTOPbIX FPO3UT KaTacTpo-
don.

Yto penatb, ecnu cOOCTBEHHMK CyQHa He npu-
HYMaeT Mep K NMKBMAALMUN yrpo3bl? Ecnv 3aToHyB-
Lee UMYLLECTBO HAaXOAUTCA B Mpeaenax BHyTpeH-
HUX UM TEPPUTOPMANbHbIX BOf, TO NpubpexHoe
rocyfapcTBo, PyKOBOACTBYACh HAaLMOHaNbHbIM
npaBoMm, MOXeT 0653aTb cyaoBnagenbLa ocylye-
CTBUTb MOABEM WISV HBIM 06Pa30M NPefoTBPATUTD
ywep6 n/unvm onacHoOCTb, MICTOYHUKOM KOTOPbIX
ABNAeTCA 3aTOHyBLUee cyaHo. Ecnu cyposnageneuy
YKNOHAETCA OT UCMONHEeHUA 3Tol 06A3aHHOCTH,
nNpubpexHoe rocyfapcTBO MOXET CaMOCTOATESb-
HO INKBMAMPOBATb Yrpo3y, a 3aTeM NonbITaTbCA
B3blCKaTb yLlep6 1 pacxodbl C HEMCNPABHOIO Cy-
posnagesnbua. BmecTe ¢ Tem, 1O OTHOCUTENBHO He-
[laBHEero BpeMeHu HeyperynmpoBaHHbIM OCTaBaCA
BOMpPOC 06 yAaneHny 0CTaHKOB Cy[0B, 3aTOHYBLUMX
B MICK/IOUUTENBHO SKOHOMUYECKON 30He 1 npea-
CTaBnALWMX cO60M ONacHOCTb ANA CYA0XOACTBa
n/nnn okpyatoLen cpedbl. Takoe NofoKeHne gen
obycnosuno npuHatue B 2007 rogy Hanpobuii-
CKOW KOHBeHLMM 00 yaaneHnm 3aToHyBLUVIX CyoB®,
KOTOpas 03HaMeHOBasna fajibHelee cMmelleHne
6anaHca B CTOPOHY ycuneHnsa npuHuymuna mare clau-
sum nyTem pacliMpeHuns nNpas NpubpPexHoro ro-
CyAapcCTBa B OTHOLLIEHWN CY[0B, 3aTOHYBLUUX B €ro
NCKNIOYNTENbHOM SKOHOMMYECKOW 30He.

KoHBeHLMA npefocTaBnseT npubpexxHomy ro-
cypapcTBy npaBo TpeboBaThb OT KanutaHa notep-
nesLero 6eacTBre cygHa cOO6WUTb B YMCsie Npo-
yero UHPOPMaLMIO O TOYHOM MECTOHAXOXKAEHMM

9 «Hanpobuiickaa mexayHapofHasa KOHBeHUuA ob yaa-
neHun 3aToHyBLMX cynos 2007 ropa» (Nairobi WRC) 3a-
KntoyeHa B . Hailpobun 18.05.2007, BcTynuna B cuny
14.04.2015.

I1l. CTATbU

3aTOHYBLUEro CyHa 1 O XapaKTepe 1 Konnyectse
rpysa Ha ero 6opTy (n. 2 cT. 5). Kpome Toro, ecnm
nNpubpexxHoe rocyaapcTBo UMeeT OCHOBaHUA No-
naraTb, YTO 3aTOHYBLUEe CyfHO NpeacTaBseT onac-
HOCTb, OHO 0becneunBaeT NPUHATME BCEX MPAKTU-
YeCKM BO3MOXKHbIX Mep AJ1A YCTaHOBEHNA TOYHOIO
MeCTOHaxXOXeHNA 3aTOHyBLIero nmyLiectsa (n. 2
CT.7).

Ecnv cynosnagenew, He NPUHNMAET Mep K NoLb-
eMy CyfiHa, MpOpPEXHOEe rocyAapCcTBO MOXET yAa-
NUTb 3aTOHYBLLEe CY[HO Hanbonee NPakTUYHbIMU
1 ObICTPLIMU JOCTYMHbIMY CPeACTBaMU C yYeTOM
coobparkeHunin 6e30MacHOCTA 1 3alLMTbl MOPCKOW
cpepnbl (n. 7 cT. 9), a 3aTem B3bICKaTb MOHECEHHbIE
pacxogbl ¢ cygoBnagenbua (ct. 10). InAa yenen
obecreyeHuns npaea NpUOpPeXHOro rocyfapcTea
Ha BO3MeLLeHVEe PAaCcXOA0B Ha yaaneHre 3aTOHYB-
wero nmyLiectsa KoHBeHUMs npegycmaTprBaeT
ob6A3aTenbHOe CTpaxoBaHMe unn nHoe GpuHax-
coBoe obecneyeHrie Ha CYMMy, paBHYO npegeny
OTBETCTBEHHOCTW CyAOBMafeNbLa B OTHOLWEHWN
pacxofoB Ha yAaneHue 3aTOHYBLUEro MMyLLeCcTBa
C YYETOM JINMUTOB, YCTaHOBJIEHHbIX MEXAYHapOA-
HbIMW foroBopamm (cT. 12).

B cBa3u c patudukaymen Poccmein Haipobuii-
cko koHBeHuuKn'® B rnasy VIl KTM PO, perynu-
pyoLLY0 OTHOLIEHMA, CBA3AHHbIE C 3aTOHYBLUMM
MMyLLEeCTBOM, OblIN BHECEHbI U3MEHEeHUs, a ee
LeNcTBMe PacnpoCTPaHEHO HA UCKITYUTENBHYHO
SKOHOMUYECKYHO 30HY PO.

HoBasa pepakuma KTM PO npegnonaraer, uto,
ecnu cobCTBEHHUK CyAHa He NPUHMMaeT mep
K yAaneHunio 3aTOHYBLLErO MMYLLIECTBA, NOA KOTO-
pbiM MOHMMAETCS MOABEM 3aTOHYBLUETO UMYLLe-
CTBa 13 BOAbI, TPAHCMOPTMPOBKA U YHUUTOXKEHNE
no6bIM 6e30MacHbIM CNOCOOOM, a TaKXKe CHATUE
cynHa ¢ menu (n. 3 ct. 107), B npegenax npegyc-
MOTpeHHbIXx KTM PO cpoKoB, TO OH yTpaunBaeT
npaBo cOOCTBEHHOCTU Ha 3aTOHYBLUee CyaHO (M.
1ct.47,n.1cT. 113). B Takom cnyvyae cygHo nc-
KIoYaeTcsa U3 peectpa Mo 3asaBJIEHUI0 KanuTa-
Ha MOPCKOro NopTa, MoNyYMBLUETO COOOLLEHMNE
O 3aTOHYBLUEM MMYLLECTBE, NPY 3TOM cornacue
cyposnagenbua He Tpebyetca (n. 2 ct. 113). MNo-
Cne NCKIYEeHMA 3aTOHYBLIEro cygHa U3 cooT-
BETCTBYIOLLErO peecTpa NPaBO COOCTBEHHOCTM
Ha Hero Bo3HUMKaeT y cyobekTa PO, K nobepexbio
KOTOPOro 65vXe BCero pacronoeHo 3aToHyBLIee

1 Poccua patnduumpoBana AaHHbI JOKYMEHT C OrOBOpP-
Ko n 3asBneHnem (PepgepanbHblil 3akoH oT 06.12.2021
Ne 395-03).
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cynHo (n. 3 ct. 113). Mpwu 3TOM NULO, ABNAIOLLEECA
COBCTBEHHMKOM 3aTOHYBLUEMO MYLLECTBA HA AEHb
€ero 3aTonneHnA, HeceT OTBETCTBEHHOCTb Mo 061-
3aTenbCTBaM, CBA3aHHbIM C 3aTOHYBLUUM MMYLLe-
CTBOM [0 €ro 3aTonjieHus, no ob6A3aTenbCcTBaMm,
BO3HUKLUMM B pe3ysibTaTe 3aTOMIEHNA UMYLLECTBA,
a TaKXe B CBA3M C pacXOAaMm Ha ero yaaneHue BHe
3aBUCMMOCTM OT NpeKpaLleHna NpaB Ha 3aTOHYB-
Lee NMyLLECTBO, 3@ UCKITIIOYEHUEM CIyYaeB, ecnn
TaKoe MMYLLECTBO HAXOAUTCA B COOCTBEHHOCTU PO
(n.5ct. 113).

N3meHunucob n npasmna, NpMMeH1Mble K Ciy-
YalnHO MNOAHATOMY 3aTOHYBLIEMY UMyLecTBy. OHM
npuBedeHbl B COOTBETCTBME C M. 2 cT. 227 TK PO
(Haxoaka) n NpegycmaTpuBaltoT, YTO INLO, ClyYai-
HO NoJHsBLLEEe 3aTOHYBLUEe NMYLLEeCTBO, 0653aHO
He3amMeanMTeNbHO 3aABUTb O C/TyYallHO MOAHATOM
UMyLLLECTBE B MOMULNIO NN B OPraH MeCTHOTO
camoynpasneHus. Takoe nuuo Bnpase TpeboBaTb
OT cOOCTBEHHVMKa 3aTOHYBLUEro NMyLlecTsa BO3-
HarpakieHue B COOTBETCTBUN C rpaKAaHCKUM 3a-
KOHOJaTeNbCTBOM (TO €CTb COrflacHo n. 2 €T. 229
K PO B pa3mepe no 20% CTOMMOCTM ClyYyaHO
NOAHATOrO 3aTOHYBLUEro NMyLLEeCTBa), HO He Me-
Hee YeM B pa3mMepe 3aTpaT Ha ero yganeHuve''. Mpwu
3TOM, MOCKOMbKY MOC/Ee UCKNIOUYEHUA 3aTOHYBLUEro
CyAHa N3 COOTBETCTBYIOLLEro peectpa B OTHOLLe-
HWUW Hero BO3HMKaeT NpaBoO COOCTBEHHOCTU Cy6b-
ekTa PO, TO Ha Haxof4uMKa 3aTOHYBLUEro CyAHa
He GyayT pPacnpPOCTPAHATLCS MONOXKEHNA CT. 228
'K PO, cornacHo KoTopbiM OH Mpuy onpeaeneHHbIX
ycnosusax mor 6bl npunobpectn npaBo cobCcTBEH-
HOCTW Ha HaxoaKy'2.

OnuncaHHble Bbllle NpaBuia O 3aTOHYBLUEM
UMyLLecTBe, NpeaycMoTpeHHble Halipobuiickon
KOHBEHLMeN, He MPYMEHAITCA K yYAaneHuo 3aTo-
HYBLLEro BOEHHOIO MMYLLECTBa, €C/IN TOJIbKO rocy-
JapCTBO-YYACTHUK He cenaeT COOTBETCTBYIOLLYIO
OroBOpKy. Poccna Takyto oroBopKy He caenana,

" CornacHo paHee pencreoBaBLei pegakunyu KTM PO, 3a-
TOHYBLLUEE MMYLLECTBO, C/lyYaliHO NMOJHATOE BO BHYTPEH-
HUX MOPCKUX BOAAX, B TeppuTOopuranbHom mope Poccuin-
ckon QOefepaLun Nnn OTKPLITOM MOpPE Npu OCyLiecTBe-
HUW onepawuuii, CBA3aHHbIX C TOProBbIM MOPEMNIaBaHVEM,
[IO/KHO ObITb ClaHO B BGnUXKalLWMiA MOPCKOW NopT. B Ta-
KOM C/lyyae BbIMiiauMBaeTCs BO3HarpaxzaeHue B pasmepe
OfHOW TPETU CTOMMOCTY CAAHHOIO MMYLLIEeCTBa.

12 CnepyeT OTMETUTb, YTO B Cllyyae, eCiu yganeHuve 3aTo-
HyBLLUEro NMyLLEeCcTBa ABMAETCA CrnacaTenbHOW onepauu-
eil, To K NnpaBunam o6 ycTaHOBIEHUN BO3HArpakaeHus
1 crneunanbHOM KOMMeHcaumm ans cnacatenen npumeHs-
toTcA npasusa rmaebl XX KTM PO, He3aBrcumo OT npasur,
ycTaHoBeHHbIx rnasoin VIl KTM PO.
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1 KTM PO cooTBeTCTBEHHO NPAMO NpeayCcMaTpuBa-
eT, uto ero rnae.a VIl He NprMeHAEeTCA B OTHOLLEHWUM
BOEHHbIX Kopabnewn (n. 4 ct. 107).

PekopgHO Xapkoe U 3acywnmBoe neTo
2022 ropa B EBpone HeoXKnaaHHbIM 06pa3omM Ha-
NMOMHMO O Npo6neme NPABOBOro CTaTyca 3aTo-
HYBLUNX BOEHHbIX Kopabneli. B paioHe cepbcko
ZepeBHu MNpaxoBo B pesynbtate obmeneHus lyHan
13 BOAbl MOKa3anncb Kopryca 20 HemeLKnx BOeH-
HbIX KOpabnen, 3aTonneHHbIx B 1944 rogy BO Bpema
oTcTynneHma HemeLKoro dnota. Kopabnu HaxopAT-
CA B JOCTAaTOUYHO XOPOLUEeM COCTOAHUY 1 6e3ycnos-
HO NpPefCTaBNAT COO0M NCTOPUYECKYHO LLIEHHOCTb,
HO OfHOBPEMEHHO OHU CO3AatoT 1 6osbLUYI0 onac-
HOCTb. lMMomMuMo TOro, uTo BO Bpemsa obmeneHus
OCTOBbI KOpabneln mewatoT CyLOXOACTBY, Ha UX
60pTy HaxoamTcA 6onblUoe KonmyecTBo 6oenpu-
NnacoB, KOTOpble BCe elle MOryT CAETOHMPOBATb.
Bonpoc 06 yganeHun octoBoB Kopabnen Ha Ha-
CTOALLUNIA MOMEHT OCTaeTcA OTKPbITbIM. CornacHo
PeweHuio MNMoTcaamckoi KoHpepeHUMn o pacnpe-
JeneHnn repMaHCKoro BOEHHO-MOpPCKoro ¢roTa
31 niona 1945 roga, pasgeny mexpy CCCP, Benu-
kobpuTaHuen n CLLUA nognexan BeCb repMaHCKNi
HaBOZHbIl BOEHHO-MOPCKOM GSIOT, CKtoYas Nno-
TonIeHHble Kopabnu'3, /13 3Toro MoXHO 3aKounTb,
4TO 3aTONNEHHblE KOpabny ocTanunch B My6nMyYHON
cobcTBeHHOCTM [epMaHmv 1 NONb3YTCA Frocyaap-
CTBEHHbIM MMMYHUTETOM. DTO O3HAuYaeT, YTo Nio-
6as onepaua No 06e3BPEXKNBAHMIO 3aTOMIIEHHBIX
B [lpaxoBo HemeL KX Kopabnel BO3MOXHa TONbKO
C paspeLueHna lfepmaHum. YTo KacaeTca BO3MOXHO-
CTV NPUMEHeHNA B faHHOM clyyae Hanpobuinckon
KOHBEHL MW, TO HYKHO OTMETUTb, uTo [epmaHus,
paTuduumnpoBaBLIan KOHBEHLUIO, He caenana oro-
BOPKY O pacnpocTpaHeHnn Aenctana KoHseHumnn
Ha BOeHHble Kopabnu (Tak »Ke, Kak 1 gpyrue rocy-
JapcTBa-yyacTHuKm), Cepbua yyacTHULen KoHBeH-
LK1 He ABNAETCA.

Heuncuepnaemas co6CTBEHHOCTb

CknafbiBaloLWanca MexayHapoaHaa npakTuka
MAET NO NyTU NPU3HaHKA TOrO, YTO AaxKe nocne 3a-
TOMNIEHVA Y MPOLJOMIKNTENBHOTO HaXOXKAEHWA Noj
BOJOW, B TOM UMcsie B Npefenax BHyTPEHHNX Un
apxunenaxHbix BOA UV TepPUTOPMANIbHOrO MOPA
Lpyroro rocyfapcTaa, npaso ny6nmyHom cobcTeeH-
HOCTW Ha BOEHHble KOpabsin coxpaHAeTCA.

¥ Martepuansbl MNotcaamckoin KoHdpepeHumn. URL: http://
www.hist.msu.ru/ER/Etext/War_Conf/berlin44.htm
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Hanpumep, VicnaHckoe rocygapcTBo He3asu-
CIMO OT BpeMeHU, npoLlefwero ¢ MOMeHTa Kpy-
LUEHUS, He cYMTaeT cebA OTKa3aBLLMMCA WX UHbIM
06pa3oMm yCTynmBLLMM CBOE NPaBo COOCTBEHHOCTH
WS MHbIE NMPaBa B OTHOLLEHWI 3aTOHYBLUMX CYA0B,
KoTopble ObiNn yTpayeHbl B MEPUOS HAXOXKAEHUS
Ha cny»k6e McnaHckoro KoponeBcTea n/vnu nepe-
BO3MBLUME NpuHagnexaliee McnaHCKoM KopoHe
MMYLLECTBO, a TaKXe B OTHOLUEHUMN UX COAEPKU-
MOrO, KpOMe KakK MocpeacTBOM CreymanbHbIX
AeNCTBUN, OTHOCALWMXCA K OTAENbHBIM CyAam Uin
NMYLLIECTBY, COBEPLUEHHbIX MOCPEACTBOM NPUHATIA
KOPONIEBCKMX AEKPETOB U aKTOB MapfaMeHTa.

CornacHo cT. 4 KoHctutyuuu, CLLUA yaep»kuBatoT
TUTYN Ha 3aTOHYBLUVE CyAa, eC/V TONbKO He 6bin
COBepLUeH 0TKa3 OT TUTYNa UNn ero nepepava ycra-
HoBneHHbIM KoHrpeccom cnoco6om. CLUA npur3Ha-
0T MeXXAYHapOAHO-NPaBOBOM NPUHLMII, COFMAacHO
KOTOPOMY MpPaBO Ha NHOCTPaHHOE roCyfapCTBeH-
HOe CyAHO MOXeT ObITb NepefaHo UK OTUyXKae-
HO TOJIbKO MO 3aKOHY rocypapcTtea ¢nara 3Toro
cyaHa. Ckonb yrogHo fonroe Bpems, npotiejliee
C MOMEHTa yTpaTbl CYAHa, HE UCYepnbiBaeT U He
npekpaLlaeT npaBo COGCTBEHHOCTU HA BOEHHbIN
Kopabnb',

OTKas oT NpaBa COOCTBEHHOCTY Ha BOEHHbIN
KOopabsib BO3MOXEH TONbKO MNOCPeACcTBOM AABHO-
ro 1 HeABYCMbIC/IEHHOTO 3aABNEHNA rocyaapcTBa.
AHIMNA, HaNnpuMep, Ha AaHHbIA MOMEHT Npojana
MHOTI/e 3aTOHYBLUME BOEHHble Kopabnn. B yacT-
HOCTW, AHMNNCKMe Kopabnu, normblre B butee
npwu tOtnange 8 1916 rogy, 6binn NpoaaHbl Ha Me-
TaNNoIOM FONINAHACKON KOMMAaHWUMN.

CnacaHue

NcTopus «3amHBypra» He 3aKOHYMIACh C ero
KpyweHuneMm. MNoaBneHne TeXHNYEeCKO BO3MOX-
HOCTU Nogbema rpysa 5,5 ToHH 30510Ta € ry6uHbl
200-300 m caenano «3anHbypr» o6beKTOM npu-
CTafIbHOro BHMMaHUA KaK ans BenvkobputaHuy,
Kak cOOCTBEHHMKa Kpeiicepa 1 YacTu rpysa, Tak
n gna kommepyecknx cnacatenen. ¥ CCCP Ha ToT
MOMEHT He 6b110 NoABOAHON annapaTypbl, MO3BO-
nAwLwen paboTtatb Ha TOW FybrHe, Ha KOTOPOWA 3a-
TOHYN «3aNHOYPr».

' ToppobHee cm.: Vadi V. War, Memory and Culture: The Un-
certain Legal Status of Historic Sunken Warships // Tu-
lane Maritime Journal, 2013, 37, 37, 333. https://advance.
lexis.com/api/document?collection=analytical-materi-
als&id=urn:contentltem:58J6-9P50-00CV-KOFH-00000-00
&context=1516831.

I1l. CTATbU

B 1950-x rogax 6puTaHcKme Kopabnu npeanpu-
HASI NMOMbITKY YTOUHEHMA MeCTa rmbeniv 1 ocMoTpa
OCTaHKOB «2aMHOYypra», o4HaKo, MOCKONbKY pafioH
rmbenu Kpercepa 6bin BKNOYEH B CUCTEMY MONATO-
HOB 60eBOV MOArOTOBKM ANiA Kopabnen CeBepHOro
¢nota CCCP, npoBecTy NOSIHOLIEHHYO MOVCKOBYHO
onepauuto BennkobputaHum He yganoch.

B 1960-70-x rofax HECKOIbKO MHOCTPAHHbIX
(QHrMMNCKUX, TONNAHACKNX, HOPBEXCKNX) BOAO-
nasHbIX KomnaHui 3anpawwnsanu y CCCP paspe-
LeHVe Ha NpoBeJeHne MOVCKOBO-CNacaTeslbHbIX
onepauuii, o4HaKO NONYUYMUNIM OTKas.

K Hauany 1980-x rogoB CcTano 04eBUAHO, UTO,
ecnn Bennkobputanua n CCCP He goroBopsTcs
0 npoBefeHnn paboT No NOUCKY 1 NogbemMy rpysa
«3anH6Yypra», To 3010710 OyAeT Tak Uv nHaye noga-
HATO O[JHOW 13 KOMMEPUECKIMX CracaTesibHbIX KOM-
MaHWU 1, BNOJIHE BEPOATHO, BYAET OKOHYATENBHO
yTpayeHo AN ero CO6CTBEHHUKOB.

B pesynbrate B 1981 rogy Hayanucb nepero-
BOPbI MeXay NpaBuTenbCcTBaMu BenukobputaHum
n CCCP, no ntoram KoTopbix 5 Mas 1981 roga 6bin
noAnucaH TPeXCTOPOHHWI OrOBOP MeXAY MUHU-
CTEpPCTBOM TOprosnv BenukobputaHum, MuHucTep-
ctBom ¢purHaHcos CCCP v aHrnuncKon cnacatesnb-
HoM KomnaHuen Jessop Marine Recoveries Ltd.",
Bo3rnasnaemon Keitom [xecconom, o nposefe-
HUK PaboT MO NOUCKY «DAMHOYpPra» 1 NOAHATUIO
3aToHyBLero 3onoTa. CregyeT oTMeTUTb, UTo [kec-
con 6onee pgecATn neT cobmpan BCEBO3MOXHYIO
NHPopMaLmio o rmdenn «anHbypra» 1 COBMECTHO
C HopBeXcKol KomnaHuen Stolt-Nielsen paspaba-
TbIBaJl MPOEKT MO MOVCKY DAMHOYpPra, B KOTOPbIN
6b1710 BNIOXKEHO OKOM0 1 MuaNIMoHa gonnapos CLUA.
B 1979 ropy komnaHusa Stolt-Nielsen y»xe obpalia-
nacb B coBeTckoe noconbcteo B OcCno ¢ yBeom-

> 3apava nogbema rpysa c nt060ro 3aToHyBLIero kopabns
CKNafblBaeTCA U3 HECKOJIbKYMX 3TaroB: yTOYHEHUe paio-
Ha rmbenu cyaHa, NOWNCK CyAHa B BbIABIEHHOM paiioHe,
ero ngeHTndrKauma n TouHoe 0603HauYeHe MeCTomno-
NOXeHNA, pacuncTKa NOAXOA0B K OTCeKaM, rae HaxoauT-
cA rpys, co6cTBEHHO NoabeMm rpy3a. Kaxabiin a3Tan sToro
npoLecca uMeeT CBOM 0OCOGEHHOCTU, MeTOfbl BbIMONHe-
HMA, TUMbI UCNONb3yeMol annapaTtypbl, 060pynoBaHUA
1 cypoB-HocuTenein. B cuny 3Toro K BbinonHeHMo pabor,
CBA3aHHbIX C NOAbEMOM rpy3a ¢ «3auHbypra», [lxeccon
npuBeK HeckonbKo Gprpm, 06pa3oBaB CBOEro poaa KOH-
CopLMyM Nof PyKOBOACTBOM cOBCTBEHHOM drpMbl Jessop
Marine Recoveries Ltd. B coctaB KoHcopuryMa BXOAMAU
Racal-Decca Survey (3agaueii koTopoli 66110 06Hapyxe-
Hue Kpencepa), Wharton & Williams Ltd. (npegocTtaBuBLian
rnonckoBoe o6opynoBaHMe 1 OpraH30BaBLULas BOLONA3-
Hble paboTbl) 1 Offshore Services Association (npepocTa-
BUBLLAsA CyHO obecneyeHmns NOLBOAHO-TEXHNYECKMX pa-
60T «CredaHnTypm»).
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NeHneM O NpPoBeAeHUN NCCIeOBaHNA NO NOUCKY
Cy[oB, 3aTOHyBLINX B bapeHueBOM Mope B rofbl
BTopoi M1poBOI1 BOWMHbI, U B TOM YnCIe Kpencepa
«3aMH6Ypr», o4HaKO Monyynna oTkas B NpoBeje-
HUW MOVCKOBbIX PaboT.

CornacHo TpPexcTOPOHHEMY 4OroBopy, JoNA,
npuYnTaBLIAACA cracaTenam, coctasnana 45%
OT rpy3a, KOTOpbI YAacTCA CnacTu; OCTaBLInecs
55% ponxHbl 6b1nKn 6bITb pasgeneHbl Mexay Be-
nnkobputaHuen n CCCP B nponopuun 1:2, B co-
OTBETCTBUM C UX yYaCTEM B BbinaTe CTPaxoBoro
BO3MeLLEeHNA 3a 3aTOHYBLWNN rpy3. [pn 3Tom BCe
pacxoppl MO NPOBEAEeHUIO OnepaLumn Bo3naranmcb
Ha Jessop Marine Recoveries Ltd., KoTopas 06na3a-
nacb paboTaTb Ha YCIOBUAX «NO cure no pay» (6e3
crnaceHuA HeT BO3HarpaxgeHus).

Onepauuma no cnacaHuio 3010T1a «IQuUHOYpra»
yBEHYanacb HEBEPOATHbIM YCNEXOM — B CEHTSOpe-
OoKTAbGpe 1981 ropa ¢ Kpeicepa 6bin nogHAT 431
13 465 CNNTKOB.

Cnacarenu unu nupartbi?

[eAtenbHOCTb NO MOWCKY 1 MOABEMY 3aTOHYB-
LUIMX COKPOBULL, C MOMEHTa CBOEro MOABMEHMNA HO-
cuna NnpenmyLLecTBEHHO KOMMEPYECKNIA XapaKkTep.
M BCe e MOXeT nokas3aTbCa yanBUTENbHbIM, YTO
pa3mep BO3HarpakaeHus, npuynTatoLleroca Jessop
Marine Recoveries Ltd., cocTaBnsn NoyTn NosioBu-
Hy OT MOAHATOro rpysa. Tem He MeHee, n3yyeHne
JanbHerLWwen NPakTUKN OCYLLEeCTBNEHNA onepaLnil
Mo noAbeMy COKPOBULL 3aTOHYBLUUX Kopabner no-
Ka3blBaeT, UTO JOCTUTHYTble KOMMepYecKue ycno-
BUA CnaceHns 3010Ta «DANHOYpra» MOXHO CYnTaThb
6e3ycnoBHbIM yCnexom npegcraButenen npasu-
TenbctB BenukobputaHmm n CCCP.

Hanpumep, 8 2010 rogy bprtaHckoe npaButenb-
CTBO 3aKJTI0UUIIO CO CrnacaTeNibHoM komnaHven Od-
yssey Marine Exploration poroBop Ha NovcK 1 Nogb-
eM Kopabns «lepconnay, nepeBo3nBLLErO 6ONbLLION
rpy3 cepebpa v notonneHHoro B 1941 rogy Hemeu-
Ko cybmapuriHoI nprMepHo B 500 KM OT 6eperos
NpnaHonn. Tak xe, Kak 1 rpy3 «3aunHbypray, rpys
«lepconnbl» Bbin 3acTpaxoBaH OT BOEHHbIX PUCKOB
BpuTaHcKM 610PO, K KOTOPOMY NMOC/E BbIMATHI
CTPaxoBOro BO3MeLleHVA NepeLno npaBo cob-
CTBEHHOCTU Ha rpy3. CepebpsAHble CNUTKN NOJHN-
Manu ¢ rny6uHel noutn 4 700 m. Mo ycnosusam po-
roBopa c Odyssey Marine cnacatenaim npuymnTanoch
80% nopgHATOro rpysa.

Monck n nogbem 3aTOHYBLUEro MMyLLeCTBa
B MeXAYHapoAHbIX BOAAX A0 OTHOCUTENbHO He-
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JaBHEro BpeMeHu perynmpoBancs B OCHOBHOM
MeXyHapOoAHbIM 06bIYHbIM MPaBOM crnacaHms (law
of salvage). MNpaBo cnacaHna pacnpocTpaHAeTca
KaK Ha TOproBble cyfa, Tak 1 Ha BOEHHble Kopab-
nu. Ero ocobeHHOCTb COCTOUT B TOM, YTO, MOMUMO
CMacaHnA Ha OCHOBaHMK JOroBOpPa, OHO NpeaycMa-
TpuBaeT BHeJOroBopHoe crnacaHue. Jlioboe Haxo-
JAuleecs pAgoOM C MeCTOM KpPYLLIEHUA CYJHO MOXET
NPUATK Ha NOMOLLb TepnALwmM beacTBue, a 3aTeM
npeTeHJoOBaTb Ha BO3MeLLeHNe CBOMX PacxodoB
1 BbiNSaTy BO3HarpaxaeHua 3a cnacaHue. Tpebo-
BaHMe crnacaTtens MeeT NPerMyLLecTBO nepes Tpe-
60BaHMAMMN OPYrMX KPeauTopoB CyfoBnagesnbLa
1 rpy3oBnagenbLeB 1 obecneymBaeTca 3a10rom
CydHa U ero rpysa.

MNpaBoBble Npo6ieMbl, BO3HMKaOLMe BClea-
CTBME NPUMEHEHNA NPaBa CNacaHnA K OCTaHKaMm
APeBHUX Kopabnen, MOXXHO NPOAEMOHCTPMPOBaTb
Ha Npumepe AeATEeNbHOCTA y>Ke YNOMUHaBLLIeNcA
BbiLwe komnaHum Odyssey Marine. B 2001 rogy oHa
3anABKna 06 0OHapyXeHNN B MeXAYHAPOAHbIX BO-
[aX OCTAHKOB aHMNIACKOrO BOEHHOTO Kopabns HMS
Sussex, Ha 6OPTY KOTOPOro NPeANoNOXUTENbHO Ha-
Xoannca 60bLION rpy3 3010TblX MOHET'S. BpuTaH-
CKOe NPaBUTENIbCTBO 3aK/OUUIIO CO CracaTenamum
MeXAYyHapOAHbI KOHTPAKT Ha OCyLLeCTB/IeH e No-
NCKOBOW onepauun Ha yClIoBUAX pa3aerna JOXOA0B
OT peanun3aumm obHapyXeHHbIX Ha 3aTOHYBLUEM
Kopabne LeHHocTeln 1 apTedaKkToB. JaHHbIN aKT
BbI3Basl HEraTUBHYO NyOANYHYI0 peakLumto, 0cobeH-
HO CO CTOPOHbI apXxeonioros. Tem He MeHee, ¢ opu-
ANYECKON TOYKM 3peHns, AeNCTBMA BPUTAHCKOro
npaBuTeIbCTBa KaXyTCA OnpaBhaHHbIMU, TaK Kak
Hannumne JOroBopa AenaeT NorncKoBYIO onepaunio
ynpasnaemon 1 n3basnaeT oT ANnTeNbHbIX Cyaeb-
HbIX NPOLECCOB MO onpefeneHnto npeaenos npu-
TA3aHUIN BHeJOroBOPHOro cnacatens. Tem 6onee,
4TO B AAHHOM Cllyyae 6purTaHCKOe NPaBUTeNIbCTBO
6b1510 He BNpaBe NPenATCTBOBaTb OCYLLECTBEHMIO
cnacatenbHol onepayunun. Bo-nepsbix, 06710MKM
Kopabna HaxoaunMcb B MEXKAYHAPOLHbIX BOZAX,
a, cnepoBaTenbHO, 3a Npeaenamu gencrTena 6pu-
TaHCKOro cyBepeHuTeTa. Bo-BTOpbIX, NMMYHbIM CTa-
TYTOM criacaTtesibHol komnaHuu u lex flagi cnaca-
TENbHOrO CyAHa ABNANOCh MHOCTPAHHOE MpPaBso,
a 3HAUUT, Ha HMX He PacNpPOCTPaHANOCh AeNCTBMe

6 ToppobHee 06 3ToM fene cM.: Roberts H. The British Ratifi-
cation of the Underwater Heritage Convention: Problems
and Prospects // International and Comparative Law Quar-
terly (UK), 67(4). P. 833-865 https://research.bangor.ac.uk/
portal/files/20626478/2018_The_British_ratification _of _
the_Underwater_Heritage_Convention.pdf
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aHrnuickoro AkTa 06 oxpaHe 3aTOHYBLUMX Cy[OB
1973 ropa'’. B-TpeTbux, NOAHATbIE C MOPCKOro AHA
1 JocTaBrieHHble Ha TeppuToputo CLUA LeHHocTK
nognaganu nog pucAnKkumio defepanbHbIX agMu-
pantenckux cynos CLLUA'™, koTopble, paccmaTpriBas
CNopbl O MPUTA3AHUAX Ha MOAHATbIE MOPCKME CO-
KpOBNLLA, PYKOBOACTBYIOTCA MPaBOM crlacaHuA'®.
HecmoTps Ha To, uTo cyp ckopee Bcero npu3sHan 6ol
npaBo cO6CTBEHHOCTN Ha OCTAHKM Kopabns v rpy-
3a 3a BennkobpuTaHumen, cylecTBoBana BblCOKas
BEPOATHOCTb TOTO, YTO CyLleCTBEHHAA YacCTb LieH-
HocTel 6bina 6bl NpucyxpgeHa Odyssey Marine Kak
HaxoAuurKy 1 cnacatento®. B Takon cutyaumn 3a-
K/IoYeHMe cornalleHmnsa co cnacaTenbHON KoMMnaHu-
el BbIrMAAeno onpasiaHHbIM Y C SKOHOMUYECKOW
TOUKM 3peHUA, U C TOUKN 3peHmnsa obecneyeHuns
COXPaHHOCTM apPXe0sIorMyeckon LLeHHOCTN CyHa.

MeTogabl paboTbl OXOTHUKOB 3@ MOPCKUMM CO-
KpOBULLaMW, @ TakXKe CyLLeCTBEHHOCTb TpeboBaHW,
KoTopble MOryT ObITb NpeabABeHbl CracaTesIbHOM
KOMMaHWeN, MOXHO NMPOUINIIOCTPUPOBATb Ha eLle
OAHOM MprMepe C yyacTrem komnaHum Odyssey
Marine?'. B 2007 ropy Odyssey Marine ocywectBmna
MOMCKOBYIO OMnepauunio N Nogbem rpy3a 30510TbiX
N cepebpsAHbIX MOHET B PaliloHe MeXAYHapPOLHbIX
BOA B ATNIaHTMYECKOM OKeaHe, KOTopoMy 6blfio npu-

7 CornacHo AKTy 06 oxpaHe 3aTOHyBLIMX cyaoB 1973 ropa
(Protection of Wrecks Act 1973) 3awuTe noasiexkart OCTaHKu
Kopabne, B (1) OTHOLIEHNW KOTOPbIX ONPEeAeneHo 1x Me-
CTOHaxXOXAeHue 1 (2) KOTopble MEIOT BaXKHOe 1cTopuye-
CKOE, apXeonornyeckoe 1nm XyAaoKecTBEHHOe 3HauYeHue.
Takve ocTaTKn KopabneKkpyLIeHUi CYUUTAOTCA HEMPUKOC-
HOBEHHbIMU 1 1A NPOBEAEHNA MO UX NOAbEMY TpebyeT-
CA cneumanbHoe paspeLleHme.

' ToppobHee o lOPUCANKLMM agMUpanTenckux depepanb-
Hbix cynos CLUA (constructive in rem jurisdiction) cm.: For-
rest C. Op. Cit.

CLUA He patudumumpoanu Hu KMIM-82, Hn KoHBeHLuo
0 cnacaHum 1989 roga, H1n HapoObUncKyo KOHBEHLNIO.
Mpv 5TOM B OTHOLLEHN CY[0B, 3aTOHYBLUVX B TEPPUTO-
puanbHbix Bogax CLUA, feiictByeT AKT O 6pOLLIEHHbIX 3a-
TOHyBLMX cyaax 1987 ropa (Abandoned Shipwrecks Act
(ASA) 1987), uenbio KOTOPOro ABAAETCA YyCTAaHOBNEHME My-
6NMYHON COBCTBEHHOCTY Ha UMEIOLLME NCTOPUYECKOE 3Ha-
yeHune 06NIOMKYM KopabneKpylueHnin ¢ Lenblo obecneye-
HVA AOCTYMa K HUM MCTOPVKOB 1 AaiBEPOB-CMOPTCMEHOB.
MoppobHee cm.: Sinclair K. Blood and Treasure: How Should
Courts Address the Legacy of Colonialism When Resolving
Ownership Disputes Over Historic Shipwrecks? // Berke-
ley Journal Of International Law. Vol. 38:2. P. 307-345,
https://lawcat.berkeley.edu/record/1193242/files/38.2%20
%288%29%20Sinclair.pdf

20 ToppobHee cm.: Forrest C. Op. Cit.

21 Odyssey Marine exploration Inc. v Unidentified, Shipwreck
Vessel, 657 F.3d 1159 (11th Cir. 2011), cert. denied, 132 S.
Ct. 2379 (2012).

I1l. CTATbU

CBOEHO YCNoBHOe Ha3BaHue Black Swan. NMogHATble
cokpoBuLla bbinn goctasneHbl Bo Onopugy, CLUA.
TouHOe MeCcTo HaxofKM cnacaTenAamm He packpbl-
BaJIOCb, OHAKO OHW YTBEPKAaAIM, YTo 06IOMKM
Kopabns 6binv HangeHbl B 60 KM oT 6eperos Benu-
KobpuTaHnn. KomnaHus yTBep»kgana, 4to CyaHo,
nepeBo3uBLLEE 3TOT rpy3, He MAeHTUPNLIMPOBAHO,
a 3HAuWT, rOCYAAPCTBEHHbIA UMMYHUTET Ha Hero
He PacnpPOCTPAHAETCA 1 pa3peLLeHmMe FroCyaapcTBa
¢dnara Ha NOMCKOBO-CMacaTeNbHble PaboTbl He Tpe-
6yeTca. VicnaHckoe NpaBrTeNbCTBO BbIPA3no Co-
MHEHUA B MPaBAMBOCTY MHPOPMALMM O MPUMEPHOM
pacnonoxeHuu Black Swan, no nx MHEHWIO, HaXoKa
OblNa caenaHa B parioHe MmbpanTtapa. Ha ocHoBaHum
NpeanosioKeHW O TOM, YTO peyb UIEeT O rpy3e oT-
yeKaHeHHbIX B [1epy 30510TbIX U cepebpsAHbIX MOHET,
NnepeBO3MBLUNXCA Ha NCMAHCKOM raneoHe Nuestra
Senora de las Mercedes, koTopblii 3aToHyn B 1804 rogy
B Xog4e 6uTBbl C OpUTaHCKUM dnoTom, MicmaHckoe
NPaBUTENBCTBO 3aABU0 O CBOUX UCKIOUYNUTENTbHBIX
MpaBax Ha UMYLLLECTBO, HaxohsALLeecs B palioHe Black
Swan. B oTBeT Ha 3T0 3aaBneHVe ¢pefepanbHbIA aa-
MupanTenckui cyg wrata OGnopuga no xopatan-
ctBy Odyssey Marine BblHeC npeanucaHue o 3almTe
KOHOVAEHUMANbHON MHPOPMaALMK O KOOpAMHaTaX
parioHa Black Swan, a Takxe 0 pe3ynbTaTax apxeo-
NOrMYECKUX NCCNefoBaHU 1 MOVCKOBbIX ornepaLimii
B 3TOM parioHe. Kpome Toro, Odyssey Marine 3asBuna
B PpenepanbHbiii agMupanTenckuin cyg wrata Ono-
puga UcK in rem K CygHy ¢ TpeboBaHEM HaNOXKEHUS
MOPCKOro apecTa B obecrneyeHune ansTepHaTUBHBIX
TpeboBaHwWIi (1) 0 NPU3HaHUM NpaBa CO6CTBEHHOCT
Ha 06nomKn Kopabna u ero rpys unu (2) 06 ynna-
Te BO3HarpaxzaeHuaA 3a cnacaHue B pasmepe 90%
OT NoAHATbIX cokpoBuW®. fenctaua Odyssey Marine
NONYUYUSIN KpaliHe HEeraTUBHYIO OLIeHKY, MUHUCTP
KynsTypbl icnaHyum nyb6nmnyHo Ha3san cnacatesibHyto
KomMnaHuto «nupatamm XXI Bekan.

HemHoro 3aberas Bnepeg, Hy>kHO OTMETUTb, UTO
B ntore cyabl CLLUA, BnnoTtb fo BepxoBHoro cyaa,
oTKasanu B ygosnetsopeHun TpebosaHuin Odyssey
Marine n 06a3ann Ux BEPHYTb BECb MOAHSATHIN
rpys MmoHet VicnaHckomy npaButenbcTBy. B gene
Nuestra Senora de las Mercedes, nomnmo npouero,
6b171 NOAHAT BOMPOC O TOM, YTO NMPUMEHEHME NpaBa
CracaHuA 1 HAXOAKWU K UMYLLECTBY, 3aTOHYBLUEMY
HEeCKONbKO CTONETU Ha3ad, COAEePXUT BHYTPEH-
Hue npoTtmeopeuus. [paBo cnacaHUA NognexuT
NPUMEHEHMIO TOJIbKO NP HAXOXAEHNM MOPCKOTO
MMYLLECTBA B ONMACHOCTY, a, MEXKAY TEM, YTBEPXKE-

2 TloppobHee cm.: Forrest C. Op. Cit.
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HMe O TOM, UTO 3aTOHYBLLEE MHOIO NIET Ha3a CyAHO
MOXXHO CUMTaTb NOABEPKEHHbIM OMACHOCTAM MOPH,
npeacTaBnAeTca BeCbMa COMHUTENbHbIM. Kpome
TOro, 34PaBblll CMbICN TPebyeT OT CYy[0B YUNTbIBATb
CTerneHb COXPaHEHUA apXeosiornyeckom, NCTopu-
YeCKOW nnun KynbTypPHOW LLeHHOCTU CygHa U ero
COAEPKUMOTO B Xo[e OCyLLeCTBNEHNA MOVCKOBOM
1 CnacaTefibHOM onepawumm npv onpegeneHnm Bos-
HarpakgeHusA cnacartens, Toraa Kak, CornacHo CTpo-
romy npasy, faHHbI GAKT HE MOANEXUT yueTy?,
Xota peweHune npotns Odyssey Marine B fene
Nuestra Senora de las Mercedes B Lenom Kaxetcs
crnpaBefiBbiM, OHO MOXET MMETb HeraTMBHbIN
3¢$dEKT B OTHOLIEHNN MEPCNEKTNB OOHAPYKeHWsA
HOBbIX MOABOAHbIX COKPOBMLY. NOCKONbKY cya
MOIHOCTbIO MPOUTHOPUPOBAN NPUTA3AHNA MOUC-
KOBO-CMacaTesibHOM KOMMaHUN Ha KOMMEeHCauumio
pacxofoB, HarMpPaBAeHHbIX Ha MOUCK 1 MOAbEM rpy-
3a Mercedes, nocne BbiHeceHuA peleHmna Odyssey
Marine cdokycrpoBana cBot AeATenbHOCTb Ha Fy-
60KOBOLHOW pa3BefKe Mosie3HbIX MCKOMaeMmblX,
3aABMB, YTO MOWCK 3aTOHYBLUNX KOPabnen OTHbIHE
ABNAETCA C/INWKOM PUCKOBAHHOW AeATENbHOCTbIO,
nepcneKkTNBbl KOMMEPYECKMX BbIrof OT KOTOPOW
He OMpaBAbIBAlOT B/IOXKEHMUA B MOUCKOBYIO KaM-
naHuto?*. B 31O CBA3M HeNb3sA HE OTMETUTb, UTO
noaxof K opraHm3aumm cnacaTtesibHbIX onepaymm,
MCMONb30BaHHBIN NPV Nogbeme 30/10Ta «IANHOYp-
ra», a UMEHHO 3aKJlloueHe CornalleHuns C rocyaap-
CTBOM driara Kopabna v ApyrMmy 3avHTepPecoBaH-
HbIMW FOCYAapPCTBaMU U/WAX YaCTHbIMK NMLamuy,
npeacTaBnseTca 6osee NepcrneKkTMBHbIM, YeM He-
CaHKLMNOHNPOBaHHbIe KOMMepYeCKMe onepaunin.
YuyntbiBas 0603HAUYEHHYO Npobnemy, Halumo-
HanbHOe MPaBO MHOMMX CTPaH, BKOYaA CTPaHbI
common law, oTKazanocb OT NPUMEHEHNA K UMe-
OLMIM NCTOPUYECKYHO LIEHHOCTb OCTaHKaM 3aTo-
HYBLUIMX KOpabniel npaBa cnacaHUsa U HaXo[Ku,
B TOM umncne Benukobputanua, KaHaga, ABctpanus,
Hogas 3enanawns, OAP. Hanpumep, Boicoknin Cya
Wpnangun B gene In re La Lavia npywen K BbIBO-
Ay, YTO 06JIOMKU TPEeX UCNaHCKUX rarleoHoB, 3a-
TOHYBLWWUX B 1588 roay, nepectanu 6biTb 06bekK-
TaMu perynnpoBaHnA KOMMEPYECKOro MOPCKOro
npaBa 1 nepeLwnu B 061acTb apxeosornyeckoro
npaBa 3afloNro Ao TOro, Kak 6blnn oObHapyKeHbI
B 1985 rogy. B KaHage npaBo cnacaHuA He npu-
MEHAETCA K APEBHNM CyfaM, TaK Kak MM OMacHOCTK
MOPSA He yrpoatoT. HanpoTuB., yrpo3y npeacraBns-

2 TloppobHee cm.: Forrest C. Op. Cit.
2 ToppobHee cm.: Sinclair K. Op. Cit.
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eT CcnacaTeNibHasa onepauus, KOTopasa MOXeT Npu-
BECTU K yTpaTe UCTOPUYECKOM N apXeosiormyeckon
LeHHocTn cyaHa. CnHranypckum Beicokuin cya npu-
3HaJl, YTO NoAbeM OBNIOMKOB UCTOPUYECKUX KOpa-
651e He MOXET OCYLLeCTBNATLCA NCKITIYNTENTIbHO
C KOMMepUeCKOW Lienblo; BO3HarpaxxaeHue 3a Takoe
«CrnacaHve» He cnepgyeT .

KTM P® npegycmaTtpurBaeT, 4To npasusa o cna-
CaHNN He MPUMEHSAITCA K MOPCKOMY MMYLLECTBY
KyNbTYPHOrO XapakTepa, UMeloLlemy Jovctopuye-
CKOE, apXeonornyeckoe Unmn nctopruyeckoe 3Have-
HMe, ecsI OHO HaXoAMTCA Ha MOPCKOM AHe (ab3. 3
n. 4 ct. 337), a cnacatenbHble YCyrv, OKa3aHHble
BOMpPEKM MPAMOMY 1 Pa3yMHOMY 3arpeLLeHMio Ba-
JenbLa HaxodALWeroca B ONacHOCTU CyAHa, He JatoT
npaBsa Ha nonyyeHne Bo3HarpaxaeHus (ct. 349).

HenpukKoCHOBEeHHOCTb BOMHCKNX
3aXOpPOHeHUN

MockonbKy Ha «anHOYpre» NOKOMNCb OCTaHKM
57 mopskos, B 1957 rogy npasutenbcTso Benu-
KOb6pMTaHUM 06DBABMNO MecTo ero rmbenn BoeH-
HbIM 3aXOPOHeHMEeM. DTOT War He B MNOC/eAHIo
ouyepefb NpencTaBnan cobor NonbITKy 3aWnUTUTb
KopabJib 1 €ro rpy3 oT NocAraTeNnbCTB OXOTHUKOB
3a COKpPOBULLAMM.

CTaTyC BOMHCKMX 3aXOPOHEHUN He perfiameH-
TUPYETCA MeXAYHapOOHbIMU JOrOBOPamMK, eAuH-
CTBEHHbIM UCTOYHUKOM PETYMPOBAHUA B 3TOM
OTHOLLUEHWUM ABNAIOTCA MeXAyHapoaHble obbluan
N CNIOXKMBLUAACA NPaKTUKA.

[Mbenb BOEHHOrO KOpPabsa ¢ YneHaMm KMnaxka
06pa3yeT Ha MOPCKOM [IHE BOMHCKOE 3aXOPOHEHME,
norneyeHne 0 KOTOPOM [OIKHO OCYLLEeCTBAATLCA
rocygapcteom dnara. Ha Mopckue BoOUHCKMe 3a-
XOPOHEHMA PacnpoOCTPAHAETCA PUCANKLUUSA FO-
cypapctea ¢nara, U HYM OQHO roCyAapPCTBO, GU3N-
yeckoe Unu IprUaNYecKoe Lo He Bnpase 6e3 co-
rnacoBaHmA C NOC/efHVM NPOBOAUTb KaKne-nnbo
MOVCKOBO-CNacaTesbHble PaboTbl, 3a UCKOUYEHVIEM
CJlyyaeB, Korga 3aTOHYBLUMI OOBEKT ABAAETCA UC-
TOYHWKOM W/ CO3[aET Yrpo3y 3arpA3HeHnsa Mop-
CKOW cpefpl, a cyfoBnagenew ycTpaHAeTca oT nK-
BUAALMN BO3HUKLIEN ONACHOCTN®,

% TloppobHee cm.: Forrest C. Op. Cit.

% Ckapuodos A. C. Mopckoe npago. Cl16.: Academus, 2006.
C. 297-303. Ronzitti N. (Rapporteur) The Legal Regime of
Wrecks of Warships and Other State-owned Ships in Inter-
national Law (Tallin Session, 2015) // Yearbook of Institute
of International Law, 76. P. 300. https://www.idi-iil.org/app/
uploads/2017/06/02-Ronzitti-epave.pdf
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Ecnu rocypapcteo dnara gaet paspelleHve
Ha NpoBeAeHVie MOSbEMHbIX PabOT Ha 3aTOHYBLUMX
Kopabnax, Npr3HaHHbIX BOMHCKUM 3aXOPOHEHNEeM,
OHO [OMKHO 0becneyunTb NPoBeAeHNE 3TUX pPaboT
TaknM 06pa3om, YToObl He 6eCnoKoWTb OCTaHKM Mo-
rméLmx MopAKoB. B ciyyae ¢ «3auH6yprom» [xec-
COM B OTBET Ha MPOTECTbI BETEPAHOB «PYCCKNX KOH-
BOEB» 3aBepun 6puTaHCKoe NPaBUTENbCTBO, UTO
nogbem 3050T1a OyeT oCyLlecTBNEH Yepes Topnea-
Hyto NPo6ONHY B MpaBoM 6OPTY, 1 BCe OCTalibHble
NnomelLLeHNA Kpencepa oCTaHyTCA HETPOHYTbIMY,
1, Taknm o6 pa3om, BOMHCKas Moruna He 6yget no-
TPeBOXeHa.

MMMyHMTEeT 3aTOHYBLUNX BOEHHbIX
Kopabnen

MockonbKy, Kak Obl10 MOKa3aHo BbiLLE, KOHLEN-
LmA npaBa CO6CTBEHHOCTYM He MO3BOJNIAET fOCTAaTOY-
HO 3¢ dEKTUBHO NPOTUBOAENCTBOBATL OXOTHUKAM
3a COKPOBULLAMY, AR 3aLYUTbl UHTEPECOB Ny6Iny-
HOro COGCTBEHHMKA BOEHHbIX KOpabnel ctana uc-
MoNb30BaTbCA KOHLEMLMA FOCYAapPCTBEHHOMO CyBe-
pEeHNTETA, COFMAaCHO KOTOPOW HI NPUOpPEXKHbIe ro-
CY[apCTBa, HU HAaXOJUMNKK / «CnacaTenu» He BNnpaBe
OCYLLECTBAATb B OTHOLLIEHUI 3aTOHYBLUMX BOEHHbIX
Kopabneln HMKakune fencTeus 6e3 paspeLleHns ro-
cynapcTea dnara.

MexayHapoHO-MPaBOBOW CTaTyC BOEHHbIX KO-
pabnen yperynuposaH KMI1-82, cornacHo KoTopo
noJ BOEHHbIM Kopabsiem NOHMMAETCA CyAHO, Npu-
Hafnexallee K BOOPYXeHHbIM CUflaM Kakoro-nnbo
rocyfapcTBa, UMeloLlee BHELLHME 3HaKuy, OTnYa-
lolue Takme cyfa ero HauMoHaNbHOCTU, Haxoas-
Leeca nog KomaHAoBaHMeM opuLepa, KOTOpbI
COCTOUT Ha cNy»6e NpaBUTeNbCTBA JaHHOTO ro-
cypapcTea v GaMuansa KOTOPOro 3aHeceHa B COOT-
BETCTBYIOLMNIA CMNCOK BOEHHOCYKALLUX U K-
BVIBAJIEHTHbIN MY JOKYMEHT, Y UMEOLLEE SKUMAXK,
NOAUYNHEHHbIV PerynapHON BOEHHON ANCLUMNIMHE
(cT. 29).

B MopckoM npaBe AencTByeT NPUHUUM UMMYHU-
TeTa BOEHHbIX Kopabnew 1 apyrux rocyfapcTBeH-
HbIX CYZ10B, SKCMyaTUPyeMbIX B HEKOMMEpPUECKINX
uensax (ganee — BoeHHble KOPabsn)¥. ITo 03HavaeT,

2 BoeHHble Kopabnu, a TakKe MHble rocyfapCcTBeHHble Cya,
3KCMyaTMpyemMble B HEKOMMEPUECKIX LiefIAX, MoJb3yTcA
B OTKPbITOM MOPE MOJHbIM IMMYHUTETOM OT HOPUCANKLNN
KaKkoro 6bl TO HY 6bINO rocyaapcTaa, KPome rocyaapcTaa
¢dnara (cT. 95 1 96 KMIM-82).
CornacHo ®efiepanbHomy 3akoHy o1 03.11.2015 N2 297-03
«O PUCANKLMOHHbBIX UMMYHUTETaX MHOCTPAHHOTO rocy-

I1l. CTATbU

UTO rOCYAaPCTBEHHOE CYAHO Ha HEKOMMEPYECKON
cny>k6e He MOXKeT ObITb NPESMETOM UMYLLLECTBEH-
HOro crnopa, B036y>KAeHHOro B MIHOCTPaHHOM cyfe,
1 NofBepraTbCsA BbITEKAOLWMM 13 3TOFO Criopa Me-
pam cynebHOro NpuHy»KAeHNA — 3aepKaHuio, ape-
CTY, KOHUCKaunn,

MprYMeHMM NN peXXrM rocyaapcTBEHHOMO MMMY-
HUTeTa B OTHOLIEHMM 3aTOHYBLUNX cyoB? Hu KoH-
BeHUnAa OOH o6 otkpbiTom Mope?’, H1u KMI-82
He [AloT NPAMOro OTBETa Ha 3TOT BoMpoc. Tem
He MeHee, HeCMOTPA Ha CYLLEeCTBYIOLIME AOKTPU-
HanbHble NPo6neMbl 060CHOBaHWA NPUHLIMMNA FOCY-
LApPCTBEHHOIO IMMYHUTETA 3aTOHYBLUMX BOEHHbIX
Kopabneri, KoTopble 6yayT OnuncaHbl Janee, MOXHO
C yBEPEHHOCTbIO YyTBEpPXKAaTb, UTO OH NpeacTaBnAaeT
060l CNOXMBLUNIACA MeXAYHAaPOLHbIN 06blyan.
[aHHbI GaKT NOATBEpP)KAAETCA 3aABEHUSAMMU
N pgencTBuAMM 6ONbLUMHCTBA MOPCKUX LepKaB,
B TOM uncne Bennkobputanumn®!, CLLUA32, @paHuuu,

JapcTBa Y MMYLLEeCTBa MHOCTPaHHOIO rocydapcTea B Poc-
curickon ®egepauunn» Hactoawmin GegepanbHblil 3aKOH
He HaHoCUT yLep6a MMMYHKTETaM, KOTOPbIMU B COOTBET-
CTBUUN C HOPMaMU MeXXAYHapOLHOro npasa Nnosnb3yeTca
MHOCTPaHHOE rocyAapCTBO B OTHOLLIEHWN BO3AYLLIHbIX CYy-
[I0B UM KOCMMYECKMX 06BEKTOB, MpUHagNexawmnx nHo-
CTpaHHOMY roCyfapCTBY UM SKCNITyaTUPYEMbIX UM, a TaK-
»Ke BOEHHbIX Kopabrei 1 Apyrux SKCnayaTnpyemMbix B He-
KOMMepUecKmnX Liensax rocyAapcTBeHHbIX CygoB (4. 3 cT. 3).

% Ckapudos A.C. Mopckoe npaso. Cl6.: Academus, 2006.
C.268.

«KoHBeHLMA 06 OTKPbITOM MOpe», 3aKJitoueHa B I. XeHe-
Ba 29.04.1958, LOKYMEHT BCTYNWI B CUTY, B TOM Yncne gna
CCCP, 30 ceHTA6pA 1962 1. Poccua asnaeTca yyacTHULEN
KoHBeHUun Kak npasonpeemHunua CCCP.

%0 Ronzitti N. Op. Cit. P. 297-298.
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B AHIIMKM CNOXUNCA NoAxofd, COrfacHO KOTOPOMY Haxo-
asuleecs B Ny6nMYHON COOCTBEHHOCTM CYAHO COXpaHAeT
rocyfapCTBEHHbIV UMMYHWTET, NMOKa rocyAapCcTBO B ABHOM
dopme He OTKaXKeTca OT NpaBa COOCTBEHHOCTM Ha HEro,
[aXe ecniv peyb UAET O CyAHe, NeXallemM Ha iHe OTPbITO-
ro MOpPS WS TePPUTOPUANbHBIX BOA APYrOro rocyfapcTsa,
cMm. Baatz Y. Maritime Law. 3" Edition. NY: Informa Law from
Routledge, 2014. P. 267-268. Hanpumep, B gene Princ Fred-
erik aHrMMNCKNIA Cyp OTKa3an B BbinsiaTe BO3HArpaxxaeHus
3a CMaceHmne AaTCKoro BOeHHoro kopabns. B gene The Con-
stitution aHrNMMNCKNIA agMUPANTENCKUIA CYA NPU3HanN, Y4To
cyaHo, npuHagnexawwii CLUA dperat, He nogunHsaeTca
AHINNIACKON IOPUCANKLMA: KOpabnuv, MprHaanexalive Ha-
LK, C KOTOPOI BeNnkobpuTaHnsi HAXOAMTCSA B COCTOAHMM
MUPa, NCKIIOUEHbI 13 rPaXkaaHCKO IPUCAMKLUN AHINK,
nogpo6Hee cm.: Vadi V. Op. Cit.

32 WNHTepecHo, uto cyabl CLUA, npumeHunTeNbHO K cnopam
0 npaBe COGCTBEHHOCTY Ha 3aTOMEHHbIE Cyfa 1 UX rpys,
a TakXKe O BO3HarpaxAeHuv cnacatenein NpraepKmBaioT-
CS KOHLENLUY rocyapCTBEHHOTO MMYHMTETA BOEHHOTO
Kopabns, Toraa Kak B ienax, KacarLnxcs OTBETCTBEHHO-
CTV 3a yLep6, NPUUYVHEHHbIV B pe3y/bTaT CTOIKHOBEHMSA
C 3aTOMJIEHHbIM CYAHOM, 3aHMAIOT AUAMETPAIbHO MPOTY-
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FOAP33, Poccmsa Takske genana 3asBfieHns O TOM, YTO,
COrNAcHO MeXayHapoAHOMY MOPCKOMY MpaBy, 3a-
TOHYBLUME BOEHHble KOpabnu 1 rocyaapCTBeHHbIE
BO3ZYLUHblE CyAja OCTATCA COOCTBEHHOCTbIO rOCy-
napctea ¢pnara’.

JononHWTENbHBIM NOATBEPXKAEHVEM CYLLECTBO-
BaHVA MeXAyHapoAHOro NpUHLUMNa NpYMeHeHNs
rocyfapCTBEHHOrO UMMYHUTETA K 3aTOHYBLIUM
BOEHHbIM Kopabnsam asnaeTca ToT ¢akT, uto KoH-
BeHUMA o crnacaHum 1989 roga, paBHO Kak u Han-
pobuickasa koHBeHLMA 2007 roga, NCKOUMIN NX
13-nof CBOero AencTeus.

MpuHUMN rocyfapCcTBEHHOTO MMMYHUTETA
B TOM 4MC/ie O3HAYaeT, YTo NPUOpeXHOe rocy-
[apCTBO, B UbMX BOAAX 3aTOHYJIO Takoe CYAHO,
He BMpaBe CaHKLMOHNPOBATb Kakune-nmbo onepa-
UMM C 3TUM CyaHOM 6e3 pa3peLleHus rocygapcTaa
¢dnara. flocygapCTBEHHbI UMMYHUTET NpeKpaLya-
eTcA TONbKO Noce Toro, Kak rocyfapcteo abaHao-
HUPOBaNo (0TKa3anocb OT NpaBa COOGCTBEHHOCTM
Ha) CyAHO UK Nepenano npasa Ha HEro YacTHOMY
nuuy.

Mo MHeHUIO pAfa aBTOPOB, MeXAyHapoaHoe
NnpaBo NpU3HaeT, YTO BOEHHbIe CyAa, B TOM UnC-
ne 3aTOHyBLUME, NOJIb3YTCA rOCyAapCTBEHHbIM
UMMYHUTETOM, CleflOBaTe/IbHO, HUKTO, KpOMe
NPOTUBOMOJIOXKHOW BOIIOLLEN CTOPOHbI BO Bpems
npoposIKatoLleroca BOeHHOro KoHbnukTa, 6yab
TO FOCYAAPCTBO UM YaCcTHOE NIMLO, He BMpaBe ocy-
LLLeCTBNATb CMacaTesibHbIE OnepaLuuy v npeanpu-
HMMaTb NOMbITKM K NOAbeMY TakuX CyfoB, rae 6ol
OHU He HaXoAWNMNCb, eClIN TONbKO Ha 3TO He nony-
YeHO ABHO BblpaXKeHHOe corflacne CyBEPEHHOro
rocygapctea ¢nara. 91o TpeboBaHve AeNcTByEeT
He3aBKCMMO OT TOrO, ABJIAETCA BOEHHbIN Kopabib
MECTOM BOEHHOTO 3aXOPOHEHMA UMK HeT*.

MPOTMBHMKN TaKOro NOAXOAA BO3PaAKatoT, UTo
Kopabnb cUMTaeTCA BOEHHbIM, MOKa MM KOMaHZyeT
oduruep 1 Ha HEM eCTb 3KUNax, CNOCOOHbIN Bbl-
NoNHATL Ny6nuuHble GyHKLMK. CnefoBaTenbHoO,
nocsie 3aToMIeHNA Cy[HO TEPAET CBOK NyONNYHYO
bYHKLMIO, @ 3HAUUT, U UMMYHUTET. Ewe 6onee pa-
AVKanbHbIM ABNAETCA NOAXOA, COrMacHO KOTOPOMY
Kopabsib Nocsie CBOEro 3aTonsieHns BoobLe nepe-

BOMOJIOXHYIO MO3ULIMI0, OTMeYas, uTo noTeprieBLLee Kpy-
LIEHVe CYAHO NPeACTaBnseT Coboi rpyay MCKOPEXeHHOro
MeTasnna v Apyrvx Matepuranos 1 6onee He ABNAETCA CyA-
Hom, noapobHee cm.: Vadi V. Op. Cit.

3 Cm.: Roberts H. Op. Cit.

3 Roberts H. Op. Cit.

% ToppobHee 0 CTOPOHHMKAX JaHHOW NO3ULMK 1 UX apry-
MeHTax cm.: Vadi V. Op. Cit.
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CTaeT O6bITb MOPCKNM CYAHOM, TO eCTb FMMOHET Kak
Belllb BMecTe CO BCEMW CBOVM CBOMCTBAMU.

Ewe ofHa TouKa 3peHna COCTOUT B TOM, UTO
UMMYHUTET COXPaHAETCA TOJIbKO B TeUeHMe onpe-
[eNieHHOro BpeMeHu nocre KopabnekpyLueHus.
B To Bpems Kak cOObpaKeHUs rocyfapCTBEHHOM
6e30MacHOCTX ONpPaBAbIBalOT pPacnpocTpaHeHne
rocyfapCTBEHHOIO CyBepPEHUTETA U UCKITIOUUTESb-
HOW IPUCANKLUKM rocypapcTaa ¢nara Ha Haxoasa-
wmecs B Nyb6anYHOM COOGCTBEHHOCTU CyAa, 3aTo-
HyBLUME OTHOCUTENIbHO HEaBHO, aHANTOrNYHbIA
Nnoaxof B OTHOLUEHWW CYAOB, NOAMAAAOWNX MOA
onpegneneHue NogBOLHOO KybTYPHOMO Hacneaus,
He NpUMeHnMm,

MpUHUMN rocyfapcTBEHHOrO UMMYHUWTETa UC-
Nosib3yeTcs B KQUeCTBe WMTa NPOTUB NPUMEHEHNA
npaBa CracaHuA 1 HaXOA4KM K OCTaHKaM Kopabnei
N rpy30B, 061afatoLmX KyNbTyPHOWN 1 nctopuye-
CKOW LIEHHOCTb10, MOCKOJbKY NPaBO COOCTBEHHOCTY
B KOHTEKCTE MEXXAYHAPOLHOIO YaCTHOrO MOPCKOIo
npaBa He BCeraa OKasblBaeTCA JOCTAaTOUHO HaOeX-
HbIM HCTPYMEHTOM 3aLLUTbl, TaK Kak He MO3BOsAET
COOCTBEHHMKY, B TOM Ymncie ny6imyHoMy, Orpaguntb
CBOV NpaBa OT NPOoW3Bosa crnacaTesibHbIX KoMna-
HUN. Kpome TOro, CCbifika Ha rocyfapCTBEHHbIN
UMMYHUTET NPUMEHUTENBHO K UCTOPUYECKMM 3a-
TOHYBLUMM Cyam ONpaBAblBaeTCA HEOOXOAMMO-
CTbIO 3aLWMNTbl NOABOAHOIO KYNbTYPHOrO Hacse-
[VA B HaUWOHAbHbIX MHTEpPecax 1 Bo 6i1aro Bcero
YesIoBEeYeCTBa, a TAKXKE CNYXKUT NOAAEPKKON AJ1s
MeXOYHapoAHOro obblyas yBaXKeHUs1 K BOUHCKNM
3aXOPOHEHNAM, KOVMU NMPU3HaHbI MHOTE 3aTOHYB-
LUNe BOEHHble Kopabnu.

OJHaKo NpVBEeAEHHbIN Bbllle KPaTKUIA aHanmns3
JOKTPMHaNbHbIX NPO6IeEM NOKa3blBaeT, YTO MC-
Nonb30BaHMe NPUHLMUMNA FrOCYJaPCTBEHHOTO M-
MYH/TETa MO OTHOLLEHUIO K CYAaM, 3aTOHYBLUMM
3a CTO 1 6osiee neT J0 X 0OHaPYKeHUs, He ABNA-
€TCA VAeanbHbIM PeLLUEHVEM.

O6nomKu KopabnekpyweHuns

Korga peub nget o KOMMepyeckom Noucke
N NOABEME MOPCKNX COKPOBMLL, B LIEHTPE BHUMA-
HMA 0O6bIYHO OKA3bIBAETCA HE CaMO CYLHO, a UMEeH-
HO ero rpys. B ¢BA3M ¢ 3TMM BO3HMKaeT BONpPOC
O TOM, JOJIXHbI I OCTaHKU CyHa 1 rpy3a paccma-
TPUBATbLCA Kak eAUHbIN 06BbeKT (MMYLLEeCTBEHHBbIN
KOMMJEKC), Unn Kak oTaenbHble Bewwn. MpuHumnm-

% ToppobHee 06 3TON AMCKYCcCUM CM., Hanpumep: Roberts H.
Op. Cit., Ronzitti N. Op. Cit. P. 293-294.



anbHOe 3HayeHue 3TOT BOMPOC NPUOBPETAET B TEX
cnyyasx, korga Ha BOeHHOM Kopabne HaxoanuTcA
YaCTHbIW FPYy3 UK FPy3, MOAHOCTbIO UK YacTny-
HO NpUHagnexalWmnin 4pyromy rocyfapcTBy, Kak
3TO NPOM30LWIO0 B Cilyyae C «IanHObyprom», Korga
Ha 6OPTY aHINIACKOTO Kpeicepa HaXoANnCA rpys,
6onbluas yactb KoToporo npuHaanexana CCCP.
MockonbKy nogbemM 30n0Ta «aMHOypra» ocyLlecT-
BJIAJICA Ha OCHOBaHMM JOroBOpPa, CMOPOB B OTHO-
LWeHNN NPaBOBOro PeXrma rpysa He BO3HMKIO.
OpHako Tak ObiBaeT He Bceraa.

B y>xe ynomumHaBwemca gene Nuestra Senora de
las Mercedes yacTb rpy3a, HaxoaMBLIErOCA Ha 6opTy
MCNAHCKOTO ranieoHa, He NpriHagneXana NcnaHcKom
KOPOHe, a HaxoAmnacb B YaCTHON COOCTBEHHOCTH.
WcnaHna 3aaBmna o cBoem npaBe CO6GCTBEHHOCTM
B OTHOLUEHUWN KOpabns, a TakKe O PUCANKLNOH-
HOM UMMYHUTETE B OTHOLLEHUN HaNoXeHnA Ha CyA-
HO MOPCKOro apecTa, 3aTpeboBaHHOro cnacaTesnb-
How KomnaHwuen. B 1o xe Bpems Mepy npegbasmno
TpeboBaHVA B OTHOLLEHMM HAaXOAALLEeroca Ha cya-
He rpy3a MOHEeT, Kak rocyaapcTBo ¢u13nyeckoro,
KYNbTYPHOIO U MCTOPUYECKOTO MPOUNCXOXKAEHNA
sToro umywectsa. Cyg CLUA pewwn, yto Kopabnb
Mercedes siBnaeTca cobCcTBEHHOCTbIO VicmaHcKom
KOPOHbI, TaK Kak MicnaHua HMKoraa ot 3Toin cob-
CTBEHHOCTW He OTKa3blBanacb. [ockonbKy cob-
CTBEHHVIK BrpaBe 0TKa3aTbCA OT CMacaHus, NpoT1B
KOTOPOrO OH BblABMran pa3ymMHble BO3pPaXKeHus,
Odyssey Marine He umeeT npaBa TpeboBaTb BO3Ha-
rpaxneHue 3a cnacaHue. Kpome Toro, npvMeHnBs
AKT 0 I0pUCAMKLMOHHbBIX UMMYHUTETaX MUHOCTPAH-
HbIx rocygapcts CLLA%, cyabl npyu3Hanu, 4To rocy-
[APCTBEHHbIN MMMYHWTET MicnaHnn pacnpocTpaHs-
eTCA He TONbKO Ha cam Kopabnb, HO 1 Ha ero rpys,
HeCMOTPA Ha TO, YTO Ha MOMEHT MOPCKOI nepe-
BO3KV OH HAaXOA4W/CA B YaCTHOWM COOCTBEHHOCTN.
Wcxopna n3 3Toro, npuMeHUTeNbHO K TpeboBaHUAM
Mepy agmupanTenckun cyg ®nopuabl ykasan, 4to
BOMPOC O NpaBe CO6CTBEHHOCTN HA IPy3 HAXOAWTCA
BHE ero KOMMeTeHLMY 1 JOJKEH pa3peLlaTbea cy-
AOM rocyfapcTBa, 0b6nafaioLero COOTBETCTBYOLL el
lopucamKumen, To ecTb cygom Mcnanumn.

B HacToAlee BpeMA TepMUH «3aTOHYBLUee
nmyLecTBo» (wreck) onpegeneH B Hanpobuiickon
KOHBEHLMW, COTNacHO KOTOPOW K HEMY OTHECEHb!
3aTOHYBLUee W/ CeBLUee Ha Menb CYAHO WM YacTb
Cy[Ha, BKJIOYaA UMYLLECTBO, KOTOPOe HaxoauT-
CA UM HaxoAMNOCb Ha 6OPTy Takoro cyaHa, nméo
MMYLLECTBO, KOTOPOE ObINO yTEPAHO C CyAHA U Ha-

% Foreign Sovereign Immunities Act (FSIA) 1976.

I1l. CTATbU

XOAWTCA Ha Meny, 3aTOHYNO 1nu apendyeT B Mope,
nnbo cyaHoO, KOTOPOE MOYTK 3aTOHYNO UK CeNo
Ha MeNlb NN KOTOPOe MOKET 3aTOHYTb UMK CeCTb
Ha Menb, ecnu He 6yyT NPUHATLI Mepbl MO OKa3a-
HUIO MOMOLLM HaXOAALEMYCA B OMACHOCTU CYyLHY
WS HaXOAALLEeMYCA Ha HeM umyLecTBy (n. 2 cT. 1).
B cBA3u ¢ paTndunkaymen Poccrein Haipobuiickon
KOHBEHL MM NpuBeAEHHOe onpejesieHme nmmnne-
MeHTMpoBaHO B KTM PO.

Takum 06pa3om, poccminckoe NpaBo NpU3HaeT
rpy3 YacTbio 3aTOHYBLUEro UMYLLECTBa, C/lIefoBa-
TeNbHO, B OTHOLUEHMY 3aTOHYBLUEro B OTKPbITOM
Mope rpy3a aencteyeT lex flagi cynHa, Ha 6opTy
KOTOPOro OH HaXxOAUTCA.

Likana ueHHoCTen

Bbile 6binv pacCMOTPEHbI BOMPOChI, CBA3aHHbIE
C KOMMEPYECKO LIEHHOCTbIO 3aTOHYBLUETO MMYLLE-
CTBA M OMACHOCTAMM, KOTOPbIE MOTYT TauTb B cebe
nexawyme Ha iHe Kopabnu, a TakkKe aprymMeHTbl,
KOTOPbIMU 060CHOBBIBAETCA 0COObIV MPABOBOW
CTaTYC BOEHHbIX KOPabel, UCKNIOYAOWNIA NX 13-
nog o6LIero pexmnma perynmpoBaHyisa 3aTOHYBLIErO
MMyLLeCTBa.

[JaHHas rnaBa uccnepoBaHuaA 6yaeT NocBsLLeHa
ellie OAHOMY acreKTy NPaBOBOrO PEXMMa 3aTOHYB-
Wero NMyLLEeCTBa, @ MIMEHHO PAaCCMOTPEHNIO ero
B KauecTBe NOABOAHOIO Ky/IbTYPHOrO Hacneauns.

3aragku «®@pay Mapun»

HaumoHanbHOe 3aKkoHOdaTeNnbCTBO pAda CTPaH,
B TOM umcrne Poccuu, B KauecTBe Kputepusa OTHe-
CeHMA 3aTOHYBLUEro MMYLLEeCTBa K OXpaHAEMOMY
noABOAHOMY HacneAuto Npr3HaeT BO3PacCT 3aTo-
HyBLUero cyfHa, a umeHHo 100 net n 6onee.

Kak 6b1J10 yKa3aHo BbliLUe, CornacHo cT. 417 KTM
P® npaBa Ha MMyLLECTBO, 3aTOHYBLLEE B TEPPUTO-
puanbHOM MOpe, OrnpeaenATCAa 3aKOHOM rocyfap-
CTBa, B KOTOPOM MMYLLECTBO 3aTOHYNO. B TOM uncne
B OTHOLUEHNM TaKOro NMmyLLieCTBa MPUMEHAETCA 3a-
KOHO[AaTeNbCTBO B 06/1aCTV OXpaHbl KYNbTYPHbIX
ueHHocTen. B Poccnn pencreyet OenepanbHbii
3aKkoH «O6 obbeKTax KynbTypHOro Hacneamsa (na-
MATHMKaX UCTOPUN 1 KYNbTypbl) Hapogos PO», noa
pernameHTaLuio KOTOPOro noAnagatoTt Bce 06b-
€KTbl KyIbTYpPHOro HacleAuns, He3aBMCMMO OT TOrO,
CKPbITbl OHM B 3emJie nam nog Bogon. [laHHbIn 3a-
KOH paeT onpepeneHne o6beKToB KyNbTypPHOro
Hacneaua (MAMATHUKOB UCTOPUN U KYNbTypbl),
06EKTOB apXeosiornyeckoro Hacneaus, apxeono-
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rMYeCcKnX NpeameToB, KynbTypHoro cnosa. OfHako
TEPMMH «MOABOAHOE KYNbTYPHOE Hacieamne» B HEM
He NCcnosb3yeTca.

3aToHyBLMe cyaa MOryT ObITb OTHECEHDBI K 00b-
€KTaM KyJIbTYpHOro Hacneaus, eCvu OHU OTBeYaloT
KpUTEPUAM, yCTaHOB/IEHHbIM YKa3aHHbIM 3aKOHOM,
1, eCIn CO BPEMEHN MX co3paHna nnbo ¢ aaTtol
NCTOPUYECKNX COObITUI, C KOTOPbIMY TaKne 00b-
€KTbl CBA3aHbl, Npowwsio He meHee 40 ner. K apxe-
ONOTrNYeCcKOMy Hac/leintlo OTHOCATCA OCTaTKKY 3a-
TOHYBLUMX CYZIOB, Yell BO3pacT cocTaBnaeT bonee
100 net (n. 12 cT. 18.). O6EKTbI APXE0SIOrNYeCcKOoro
Hacnenus, a TakKe BCe apxeonornyeckue npegme-
Tbl, B TOM YMCJIE MOA BOAOW, HAXOAATCA B rocyfap-
CTBEHHOW cobcTBEHHOCTU. Jllobble nccnepoBaHmsa
NoTeHUNaNnbHbIX 06BEKTOB apXeosiormMyeckoro
Hacnegusa MOryT OCYLEeCTBAATLCA TOJIbKO Nocne
pa3paboTKu crneuranbHOM NPorpammbl 1 Mosyye-
HNA COOTBETCTBYIOLLEro pa3peLleHmna (OTKpbITOro
NNCTA).

B KauecTBe mnncTpauum Toro, Kak paboratot
HauMOHasbHble MpaBuia NPUOPEXXHOro rocyaap-
CTBa B OTHOLUEHUWN MHOCTPAHHbIX TOProBbIX CYAOB,
paccMOTPUM NpUMep FrofTaHACKOro TOProBoro na-
pycHuka «Opay Mapuax3e,

B cBoe nocnepHee nytewwectsue «Opay Mapusa»
BbllWla oceHbto 1771 roga n3 AMctepgama B CaHKT-
MeTepbypr ¢ rpy3om NpegMeToB POCKOLN U UC-
KyCCTBa, MpefHa3HauYeHHbIX 45 neTepOypKCKOro
MMMNEepPaTOPCKOro ABOPA, CPEAN KOTOPbIX Gblan
KapTUHbl N3BECTHbIX FONNAHACKNX XY[OMXHUKOB
1 6onblIe KoNneKUnn MENCEHCKONO 1 CaKCOH-
ckoro papdopa. Bo Bpemsa lwiTopma napycHUK no-
TepAn ynpaeBneHne 1 pa3buca o ckasnbl y 6eperos
OuHnangun. NMocne KpyLueHna YyacTb rpy3sa yaanoch
CNacTuv, OfHaKO KapTUHbI TOrAa HalaeHbl He 6binu.
HecmoTps Ha TO, UTO MAPYCHMK 1 ero rpy3 yxe 60-
nee 200 neT nexart Ha MOPCKOM [iHe, UMetoTCA Be-
CKVe OCHOBaHMA rnonaratb, YTo NONOTHA ronnana-
CKMX MacTepoB He 6binn NOBpeXAeHbI: KapTUHbI
LNA COXPaHHOCTM 3aBOPaYvrBanu B IOCKHYH KOXY
1 NpATany B CBUHLIOBbIE TyOyCbl, CBO6OLHOE Npo-
CTPaHCTBO MeXAy XONCTaMM U CTEHKaMK 3annBanm
BOCKOM, a camu Ty6yCbl repMeTUYHO 3ananBanm
1 YKNablBany B CBMHLOBbIE ALK,

%8 Riikka Alvik. The wreck of the Vrouw Maria - A sunken
treasure or a common European heritage? // Heritage Re-
invents Europe. EAC Occasional Paper No. 7, 2013. URL:
file:///C:/Users/79055/Downloads/The_wreck_of_the_
Vrouw_Maria_A_sunken_tr.pdf; https://www.museovi-
rasto.fi/uploads/Arkisto-ja-kokoelmapalvelut/Julkaisut/
vrouw-maria-final-report.pdf
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Beupy s1oro obctoatenbcTtea «Opay Mapua»
CTana o6beKTOM BHMMaHUA OXOTHNKOB 32 COKPOBU-
wamu. NMonckm 3aToOHyBLLEro NapyCHUKa Ha4Yanmcb
B 1970-x rogax. B 1999 rogy ero o6nomku 6binu
Ob6Hapy»KeHbl MeXXayHapo[HoW rpynnon npodec-
CUOHANbHbIX fAiBEPOB Ha rnybrHe 41 meTpa B ap-
XvnenaxHbix Bogax npuHagnexawmx OuHnaHgun
AnaHACKUX OCTPOBOB.

MNpeTeH3un B oTHOWeHWNY rpy3a «Ppay Mapun»
6binK 3asBneHbl QUHAAHAMEN, ABASIOLWENCS Npu-
6pexHbIM rocy4apCTBOM, B UbUX apXmMenarkHbIX
BOAaX HaXOAMTCA 3aTOHYBLUee MyLLecTBo, 1 Poc-
cnen, agnawwenca npasonpeemHuuen PCOCP,
KOTOpaA B CBOIO ovepefb yHacsnefoBana npasa
Ha MMyLLlecTBO Poccumnckon nmnepum, B Tom Ynche
Ha LleHHOCTW, NepeBo3umBLUneca Ha «Dpay Mapum,
KoTopble 6binn nprobpeTteHbl ansa EkatepuHbl |
3a CYET POCCUMMNCKOM Ka3Hbl.

CornacHo puHCKOMY 3aKOHY O MaMATHUKaXx
apesHocTn 1963 roga, obHapy»eHHble B apxune-
na<Hbix Bogax OUHNAHAMY OCTAHKU CYLHA N ero
rpysa, npobbiBwune B Bogax OuHnaHgum 6onee
100 nert, NnpeacTaBNAOT COOOM apXeonornyecKnin
NaMATHUK 1 ABAAIOTCA COOBCTBEHHOCTBIO GUHCKOTO
rocygapcrsa.

To 06CcTOATENBCTBO, UTO BO3PACT OCTAHKOB
«Opay Mapun» npesbiwaeT 100 neT, He Noanexa-
N0 HYKaKoMy COMHeHMto. CNoXXHOCTb B onpepgene-
HUM NPaABOBOro CTaTyca ee rpysa cocTtoAana B TOM,
yto B XVIIl BeKe napycHuK 3aToHyn B Bogax Llse-
umn, B 1809 rogy s1a TeppuTOpuUA NepeLuna nog
topucanKkunio Poccninckon nmnepumn, 1 nuLb no-
CJle NpoBO3rNalleHnsa He3aBUCMMOCT QUHAAHANN
B 1917 rogy Ha 3TV BOAbl CTan pacnpoCTpaHATbCA
cyBepeHuTeT QuHNAHAMK. Taknm 06pa3om, Ha Mo-
MeHT OOHapy’KeHNA OCTaHKM NapyCHMKa Haxoau-
nnco B topucamkumm OuHnangun meHee 100 ner,
TOrfa KakK [10 3TOro Ha NpoTsKeHn boree cTa neT
TeppuTopua obHapy>KeHNA 3aTOHYBLLErO MMYLLe-
CTBa NpuHagnexana Poccunckon Mimnepun.

CnpaBeanvBOCTU Paan HY>KHO OTMETUTb, UTO,
HeCcMoTps Ha obotofHble NPUTA3aHNUA, GUHCKanA
N POCCUINCKasa CTOPOHbI HaumHasA ¢ 2008 roga Benu
COBMeCTHble neperosopbl 0 nogbeme «POpay Ma-
puv» N/Mnu ee rpysa Unn KOHCepBaLnn ee OCTaH-
KOB 1 cO3faHnun My3esd in situ. HecmoTtpa Ha To, uto
HY OuHNAHAWA, HX Poccna He ABAAIOTCA yYacTHULA-
mun KoHeeHuwmn KOHECKO 2001 roga, 06e CTOPOHbI
BbIpa3uv NPUBEPXKEHHOCTb NpUHLMNam KoHBeH-
Luw, KoTopble OyayT onuncaHbl Aanee, v FoTOBHOCTb
K COTPYAHMYECTBY B MHTepecax coxpaHeHusa «Ppay
Mapuu» 1 ee rpysa Kak o6bekToB NOABOLHOIO
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KyNbTYpPHOro Hacneama. Ha HacToALWNI MOMEHT
Tpebyemble No GMHCKOMY 3aKOHY O MaMATHUKAX
apesHocTtr 100 net ucteknu. NpoekT no nogbemy
1Ny co3gaHnio nogsogHoro mysesa «Opay Mapum»
NnoKa He peann3oBaH.

NMopBoAaHOeE KynbTypHOe Hacnegue
n KouBeHuymsa IOHECKO 2001 roga

3aToHyBLWMeE cyaa BOOOLLE N BOEHHbIE KOPAb-
NN B YaCTHOCTU NPefCTaBnAlT COO0N OrPOMHYIO
KYNbTYPHYI0, UCTOPUYECKYIO U apXeOosormyecKkyio
LEHHOCTb, Kak CBOEro pofa BPEMEHHbIe MopTasbl,
No3BONAOLME 3arNIAHYTb B MPOLUIOe U BOCCTaHO-
BUTb JOCTOBEPHYIO KapTNHY AaBHO MUHYBLUUX CO-
6bITUIN. ITO HEBO30OHOBNAEMbI Pecypc, LEHHOCTb
KOTOPOro BO3pacTaeT CO BPEMEHEM.

Kak 6b110 onncaHo Bbille, CyBEPEHUTET Npu-
6peXKHbIX roCyapCTB OrpaHNYMBAETCA BHYTPEHHN-
MU, apX1nenaxHbiMy BOAaMn U TeppUTOpUanbHbIM
MOpPEM, COOTBETCTBEHHO, HaLMOHa bHbIE MPaBuUa,
perynupyouwme nopafoK oOXpaHbl 3aTOHYBLUErO
NMYLLIECTBA, UMEIOLLEro NCTOPUYECKYIO, KYNbTyp-
HYIO WX apXeoNornyeckyto LLeHHOCTb, AeNCTBY-
0T B Npefenax rocygapCTBeHHbIX rpaHny. Pexum
pecypcoB ParioHa, 4yacTblo KOTOPbIX CO BpEMEHEM
CTAaHOBWTCA 3aTOHYBLUEE UMYLLIECTBO, HE NOASIEXMNT
HaLMOHaNbHOMY PerynmpoBaHuio. B cBA3m ¢ 3Tnm
BO3HVK/A NOTPEOHOCTb B CO3HAHUMN MeXIYHaposa-
HOWM YHUMKALMM NPaBUJT OXPaHbl 3aTOHYBLUErO
NMYLLECTBA, MMEIOLLEro KynbTYpPHYIO, uctopuye-
CKYIO 1 apXe0sIorMYecKyHo LLeHHOCTb.

lNoHATne «noaBOAHOE KyNbTypHOe Hacnegme»
noasunocb B Pekomengauunnm 848 «O nogBogHOM
KynbTypHOM Hacnegum» MACE*® 1978 roga, copep-
XKallen NonoXeHne 0 NPUHATUM Mo OXPaHy BCex
006DBbEKTOB, KOTOPbIE HAaXOAATCA NOA BOAOW He Me-
Hee 100 neT (C BO3MOXXHOCTbIO, KaK UCKITIOYEHMA
[NA MeHee 3HaUYNMbIX OOBEKTOB, TaK U pacnpocTpa-
HEeHUA OXpaHbl Ha UCTOPUYECKM NN KYNbTYPHO
3HauMMble 0OBbEKTbI, HaxoasWwmecs noa BoAon
MeHee npoJosiKuTenbHoe Bpemsa)®, YcTaHoBne-
H1e BPEMEHHOrO Nneproda HaXoXKAeHNA Nog BOJON

3 TMapnameHTckan Accamb6nes Coseta EBponbl.

40 Kpome TOro, AaHHbIN JOKYMEHT COAEPXKUT peKoMeHaaLmnm
06 ycTpaHeHUn Npo6enoB B HaLMOHaNbHOM PerynnpoBa-
HVW MOABOLHOIO KyNIbTYPHOIO Hacieaus nyTem pacnpo-
CTpaHeHMs Ha HEro 3aKOHOZATENIbCTBA O HA3EMHbIX Ky/lb-
TYPHbIX LLIEHHOCTAX, a Tak»Ke 06 YCTaHOB/EHUV BO3HArPax-
[eHunsA 3a obHapyXeHre NoABOAHbIX 06EKTOB 1 MeCT MX
HaxXOXAEHWA BHe 3aBVCMOCTY OT KOMMEPUYECKOW CTOUMO-
cTn Haxopaku. Cm.: https://assembly.coe.int/nw/xml/XRef/
Xref-XML2HTML-EN.asp?fileid=14882&lang=en

I1l. CTATbU

B KaueCTBe KpUTepusa OTHECEHNA 3aTOHYBLLEro Cys-
Ha K NOABOAHOMY KYNbTYPHOMY Hacneauo umeet
NPUHUUNMaNbHOE 3HaYeHne, Tak Kak No3BonaeT
NpoBeCTV rpaHuLy, Korga B OTHOLIEHUN 3aTo-
HyBLUEro cyfHa npeKpaliaeT 4eCTBOBaTb NPaBo
CMacaHusl U HAaXO[KW, C OGHOWN CTOPOHBI, 1 06LWMe
npasuna o6 yaaneHnmn 3aTOHYBLIEro UMYyLLECTBa,
C APYromn, N HauMHaeT AeCTBOBaTb CneLmnanbHbIN
peXum oxpaHbl NOABOAHOIO KYJbTYpPHOro Ha-
cnepuA. Bmecte ¢ Tem, Kak 6ygeT onucaHo panee,
BPEMEHHOI KPUTEPUIN OTHECEHUA 3aTOHYBLUEro
nMyLLecTBa K 06beKTam NofBOAHOIO KyNbTYPHOIo
Hacnefua nogBepraeTca CnpaBeanvBoN KPUTKKE.
[anbHenwee pa3BrTHEe perynnpoBaHrie NoaBo-
[HOrO KyNbTypHOro Hacnemsa nonyymno 8 KMI-82,
XOTA OHa M He UCNOMNb3yeT 3TO NOHATNE, BMECTO
3TOro onepupysa TEPMUHAMM «apXe0SIOrnmyecKmne»
N <NCTOPUYECKNE» OOBEKTDI, HaAEHHbIE Ha AHE
MOpeln 1 OKeaHOB, 3HaYeHne KOoTopbix B KMI1-82
He onpegeneHo. Bmecte ¢ Tem cT. 149 n 303 KMI-
82 npepycmatpumaioT: (1) 0683aHHOCTb CTpaH-
YUYaCTHUL, OXPaHATb apXeosIorMyecKmne 1 nctopuye-
CKue 0ObEeKTbI B Pa3NMYHbIX paioHax Mops, 3a npe-
Jenamu IopuUCanKLNN NPUBpeXHbIX rOCYAapcTs;
(2) 3Ta 06513aHHOCTb BO3J1araeTcA B HTepecax Bce-
ro yesioBeyecTBa; (3) CTpaHbl-y4acTHULbI 06A3aHbI
COTPYAHUYATb, NCMONHAA 3Ty 06A3aHHOCTb. Kpome
TOro, B CT. 149 3akpennsatoTca npedepeHUmanbHble
npaBa Ha HaXO[KW 3a roCyfapCTBOM MU CTPAHOW
NPOUCXOXKAEHUA, U FOCYAAPCTBOM KYJIbTYPHOIO
NPOWCXOXAEHWA, NN FOCYAapPCTBOM UCTOPUYECKO-
ro 1 apXeosniornyeckoro nponcxoxaeHmna*!,
TepMuH «NOABOAHOE KyNbTYpHOE Hacneame»
onpegeneH B KoneeHuunn FOHECKO, koTtopasa oT-
HOCWUT K Hemy BCe C/iefibl YeNTOBEYECKOro CyLLeCTBO-
BaHWA, MeloLLMe KYNbTYPHbIN, NCTOPUYECKUI 1N
aApXeosIoOrMYeCKUN xapakTep, KOTopble YaCTUYHO
VSN NOSTHOCTbIO, NEPUOLUYECKN NN NMOCTOAHHO
HaxoAATCA NoA BOAOM Ha MPOTAXKEHUM HE MeHee
100 net, B TOM umcne: (1) 06BbeKTbl, COOPYKeHUs,
30aHKA, apTedaKTbl U YesloBeYeCKre OCTaHKN BMe-
CTe C NX apXeOosIOrMYeCKUM 1 MPUPOIHbBIM OKpY-
XeHuewm; (2) cyaa, neTaTtenibHble annapaTbl, Apyrue

41 Tlop rocyaapCcTBOM NPOUCXOXAEHNA NOHUMAETCA rocyaap-
CTBO, U3 KOTOPOTO 6blsia BbIBE3EHA MOPCKMM MyTEM KyJib-
TYpHas LLeHHOCTb; NOA CTPAHOMN NPONCXOXKAEHWA — CTpa-
Ha, He obnagaBLLas NpaBaMu rocyfapCTBa Ha MOMEHT MPO-
UCXOXKAeHNA NpeaMeTa; Nog rocyfapCcTBOM KynbTypPHOro
NMPOUCXOXAEHNA NN FOCY[AaPCTBOM MCTOPUYECKOTO 1 ap-
XE0JIOMMUYEeCKOro NPOUCXOXKAEHNA MOXKHO NMOHUMATb FOCy-
[apCTBO, rae Obina co3faHa 3Ta LEHHOCTb W FAe OHa Obl-
na HalnpeHa B pe3ynibTaTe apXeoornyeckrx Packonok, CM.:
boeycnasckuti M.M. Ykas. cou.
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TPaHCMOPTHblE CPeACTBa UK JIoOble UX YaCTu, UX
rpy3 nnm gpyroe CopepKumoe.

KoHBeHuua FOHECKO 2001 ropa noaBuiacb
KaK peakuusa Ha CNOXMBLUYIOCA C MOMEHTa Haua-
Na aKTMBHOW AeATENIbHOCTY MO NMOUCKY U NOgbeMy
NMOABOAHbBIX COKPOBULL NMPAKTUKY Cyrybo Kommep-
Yyeckoro noaxoaa K obHapyeHHbIM LIeHHOCTAM.
O6 >Tom cBMAETeNbCTBYET, BO-NEPBbIX, yCTAaHOB-
NeHre B Hel NpuopuTeTa 3aluTbl NOABOAHOIO
KY/NIbTYPHOIO Hacneams no MecTy ero HaxoXaeHusa
(in situ), cornacHo KoTopomy noboe obHapyKeH-
HOe 3aTOHyBLLEee UMYLLECTBO, YAOBETBOpALLEe
KpUTEpUAM NOABOOHOIO KY/IbTYPHOrO Hacneaus,
NOAJSIEXUT KOHCEPBALIMM 1 YIPABNIEHWIO TaKMM Cro-
cobom, KOTopbIi 0becneynT ero JONroBPEMEHHYHO
3aLLUTYy, BO-BTOPbIX, MPUHLIMM, COTNIAaCHO KOTOPOMY
NnoaBOAHOE KyJIbTYypHOE Hacefue He NoanexuT
KOMMepPUYECKOMY UCMONb30BaHn0*?, a B-TPETbUX,
MOJIOXKEHME O TOM, YTO AeATENbHOCTb B OTHOLLIEHMM
NoABOAHOrO KyNbTYpPHOro Hacieausa nognagaet
noz AencTaue NpaBui O CnacaHWUy Uv O HaxodKe,
Korga oHa (1) pa3pelueHa KOMMNETEHTHbIMU Ba-
cTAMU, (2) NONHOCTbIO COOTBETCTBYET KOHBEHLMN
1 (3) obecneurBaeT B ciyyae nto6Oro n3BeyYeHUs
NoABOAHOIO KyNbTYPHOro Hacneausa ero Makcu-
ManbHYl0 oxpaHy (cT. 4).

Llenb KonBeHunn KOHECKO 2001 roga coctouT
B OCYLLeCTBNeHNN KognduKaLm 1 NporpeccuBHo-
ro pa3BUTUA HOPM, KaCalLLMXCA OXPaHbl 1 COXpa-
HeHMA NOABOAHOIO KyNbTypPHOro Hacneama B Co-
OTBETCTBUM C MEXAYHAPOAHbIM MPaBOM U1 NPaKTU-
Kow (Mpeambyna). loCTXeHWIo STON Lienn ciyxat
NPUHATbIE HA cebA rocyfapcTBaMU-YYaCTHUKaMM
00513aHHOCTM COTPYAHNYATD B iENE OXPaHbl Kyfb-
TYPHOro Hacnepusa noj BOAOW BO BHYTPEHHUX
BOMAX, apXunenaxHbIX BoJax, TEPPUTOPUANIbHOM
MOpe€, B UCKJTIUYNTENIbHON SKOHOMUNYECKON 30HE,
Ha KOHTVHEHTaNIbHOM LWefnbde 1 B OTKPbITOM MOpe
1 NpMHUMaTbL AnA 3Toro nobble Heobxoanmble
1 BO3MOXHble Mepbl (CT. 2 (2)).

Kpome T0ro, KonseHumna KOHECKO 2001 roga
npu3BaHa 06ecneunTb BCeM CTPaHaM-y4YaCTHULAM,
TaK MM MHaYe NMELWUM UHTEPEC B OTHOLLIEHUN

42 TocypapcTBa-yyacTHuKM KoHseHuun KOHECKO ob6sa3aHbl
NPUHMMaTL Mepbl AJ1A NPefoTBPaLLeHNA BBO3a Ha X Tep-
pUTOPMIO MOABOAHOIO KyJIbTYPHOIO Haceauns, KoTopoe
6bl1/10 HE3aKOHHO K3BJIEYEHO UK BbiBe3eHO (CT. 14). locy-
JapcTBa-yyacTHNKM KoHBeHLUM 06A3aHbl NPUHMMaTbL BCe
npakTuyecKre Mepbl 414 TOro, 4Tobbl obecneunTsb Heyya-
CTVe CBOUX rpaxfaH v CyAoB, Nnagalowwmux nog ux ¢na-
rom, B nto6oi feaTeNlbHOCTW, HanpaB/IeHHOWN Ha NOABO-
[HOe KyNbTypHOe Hacnefme, OCyLLecTBIAeMON B HapyLue-
Hue KoHBeHuuu (cT. 16).
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O6HaAPYKEHHOro 06beKTa NOABOLHOIO KyNbTyp-
HOro Hacnieaus, BO3MOXHOCTb y4acTuA B onpeje-
neHuun ero pganbHenwen cyabosl. Mpexpe Bcero
peub maeT (1) o rocygapcTee dpnara 3aToHyBLUEro
Kopabns, B TOM umnciie B Tex cuTyaumsax, (i) korga
TOYHaA HGoOpPMaLMA O TOM, MOA KakuUm Gpriarom xo-
[N 3aTOHYBLUMI KOpabnb, OTCYTCTBYET UMK KOrAa
(ii) rocynapctBo ¢nara ABHbIM 06pa3zom abaHpo-
HMPOBAJIO CYAHO; (2) 0 NpUbpexHOM rocynapcTse,
B UbUX TEPPUTOPUANbHbBIX BOAAX, UCKIOUNTENb-
HOWM SKOHOMMNYECKOWN 30HE NN KOHTUHEHTaIbHOM
wenbde 0bHapyKeHO 3aToHyBLLEee CyaHo 1 (3) o ro-
Cy#apcCTBe, MMEeLEeM NOAAaloLWYCA NPoBepKe
CBsI3b C 3aTOHYBLIVMU LLEHHOCTSAMU, OCOOEHHO
KYNbTYPHOIO, UICTOPUYECKOrO NN apxeonormye-
CKoro xapaktepa (cT. 9 (5)).

MNpur3HaHKe 3a rocyJapCTBOM, UMEIOLMM KyJlb-
TYPHYI0, UICTOPUYECKYIO WU apXeONIOrNYeCcKyto
CBA3b ¢ 0O6BbEKTOM MOABOAHOIO Hacneaus, Npasa
Ha yyacTue B KOHCYNbTalusAxX No obecneyeHmto ox-
paHbl 06HapyKeHHbIX LeHHocTel (cT. 10 (3a)) oco-
6EeHHO BaXKHO B TeX Clyyasx, Korga BO3pacT Uin Co-
CTOAHVE 06/TOMKOB KOpabnekpyLleHWA 3aTPyAHAOT
TOUHYI0 UAEeHTUOUKALMIO €ro NMPUHAANEXHOCTH.

Ha HacTtoAwmnn momeHT KoHBeHuusa FOHECKO
2001 ropa patnduumpoBaHa 69 cTtpaHamu, cpeamn
KoTopblix Micnanna, ®paHums, Moptyranua, Utanua,
IOAP, mHOrMe cTpaHbl JlaTuHcKonm Amepukin. Tem
He MeHee, MHOTrve MOPCKUe fieprKaBbl, B TOM YKC-
ne Poccusa, AHrnnsa, Hopserua, Hngepnangbi, CLLUA
He paTuduymnposanm KoHBeHUuIO.

Cpenn npuymH oTKasa ot patudburKaumm / npu-
coeanHeHna K KoHBeHLMn yKa3sbiBatoTca (1) pac-
NpocTpaHeHne fencTBnA KOHBEHL MM Ha BOEHHblEe
Kopabnu 1 UHble rocyaapCcTBEHHbIE CyAa, NCNOSb-
3yemble B HEeKOMMepUeCKnx Lensx; (2) pacwmpeHne
IOPUCANKLNN NPUOPEXKHBIX FOCYAapCTB, KOTOPOe
NnoTeHUManbHO HapyLlaeT 6anaHC MeXxay NPUHLN-
namu mare liberum v mare clausum, cbopmMmmpoBaH-
HbIl Ha ocHoBe KMI-82%; (3) cnuwwkom wmpokoe
onpepeneHne NOABOAHOTO KyNbTYPHOIO Hacnems.

BoeHHas TaliHa Vs Ky/IbTypHaA LLeHHOCTb

HecmoTpa Ha To, UTO B X0fe 0bOCyXAeHUs Tek-
cta KonBeHummn FOHECKO 2001 roga npegnaranocb
WCKITIOUYNTb 3aTOHYBLUME BOEHHbIE U MHbIE FOCY-
JapCTBEHHblE Cyfa, NCMONb3yeMble B HEKOMMeEp-
UeCcKUX Lenax, n3-noj ee AencTBuA, 3Toro caenaHo
He 6bI10. ITO NPUHLMUMNNANBHO BaXKHO, TaK KaK 3Ha-

4 Roberts H. Op. Cit.



UnMTeNbHAA YacTb 3aTOHYBLUMX CYAO0B, Nognajato-
LMX MO onpegeneHne NogBOAHOIO KyNbTYPHOMO
Hacneausa, 3To BOeHHble Kopabnu unu cyga Ha ro-
CyOapcTBEHHON cny»xbe.

BkntoueHre BoeHHbIX Kopabnen B chepy pe-
rynuposaHua KoHseHunm HOHECKO 2001 roga
ABNAETCA OAHVM M3 OCHOBHbIX NPENATCTBUN K ee
paTndrKaumm MHOFMMIN MOPCKUMIW FOCYyfapcTBa-
MU, MOCKOJIbKY B MONOXKeHMAX KOHBEHLUN OHY YC-
MAaTPMWBAOT OrPAHNYEHNE LWMPOKO MNPU3HAHHOTO
1 NPYIMEHAEMOro NpuHLMNa rocyfapcTBeHHOro
UMMYHWTETA 3aTOHYBLUNX BOEHHbIX Cyf0B. OfHUM
13 NPo6neMHbIX NonoXeHUn KoHeeHUM ABNAETCS
CT. 7 (3), B KOTOPOW COAEPXKMUTCA peKoMeHaAaLns
NPUOpPeXXHbIM rocyfapcTBaMm, B UbMX apXunenax;-
HbIX BOAAX UM TePPUTOPUASIBHOM MOPE HaXOAATCA
3aTOHYBLUME FOCyAapCcTBEHHbIE cyaa, Hpopmu-
poBaTb rocyaapctBo ¢nara 06 ux obHapyxeHUn.
AHrnua, Poccua n ®paHuma npegnarany u3MeHUTb
3TO NONIOXKEHME TakKUM 06pa3om, UTobbl cienaTtb UH-
dopmrpoBaHme rocynapcTsa ¢ara 0653aHHOCTBIO
NPUOPEKHOro rocyaapcTBa, O4HAKO OHO He ObINo
nNpUHATO™,

TakXXe NPOTUBHUKN paTuduKauum KoHBeHL MK
ccbinarTea Ha ¢T. 10 (7), KoTopas npegycMaTpuBaeT,
YTO NPV OMpPEeAENEHHbIX YCIOBUSAX MPUOpexXHoe
rocyfapcTso, B Ybel UCKIIOUYNTENBHON SKOHOMU-
YecKol 30He UM Ha KOHTUHEHTaNIbHOM LWenbde
HaxoAuTCA 06bEKT NOABOAHOIO KYNbTYPHOrO Ha-
cnepua, BNpaee 3anpeTuTb rocygapctay ¢nara ocy-
LWecTBNATL onepaunn C HAM, eC/in 3TO YyrpoxaeT
CyBepeHnTETY NPUOPEKHOro rocylapcTBa, a Takxe
MOXET 10 KOHCYNbTauui ¢ rocygapcteom ¢dnara
1 6e3 ero cornacusi NPeanpPUHYMaTb Mepbl B LIENSAX
npenoTBpaLLeHA HenocpeaCTBEHHOW OMacHOCTH,
yrpox<atoLern 06beKTy KynbTYpHOro Hacneaus.

Mexpy Tem, B 2015 rogy 6bina onybnukoaHa
Pesontouma VIHCTUTYyTa MeXayHapogHoro npaea®
«O NpaBOBOM peXrMe 3aTOHYBLUVX BOEHHbIX KO-

4 Roberts H. Op. Cit.

4 MHcTnTyT MexxpgyHapogHoro npasa (Institut de droit Inter-
national) 6bin yupexxpeH B 1873 rogy v Ao cux nop npo-
Jonxaet GyHKUMOHUPOBaTb Kak HeodurLmanbHoe Hayy-
Hoe 06LecTBO, cocToALee 13 6onee 100 UNEHOB U YNEH-
KOppecnoHAeHTOB. VIHCTUTYTY MeXAyHapOoAHOro npasa
NPVHAANEXNT OFPOMHAnA POJib B pelleHnn MeXayHapoa-
HbIX Npobnem, KoandukaLm HOpPM MeXAYHaPOLHOrO Npa-
Ba M CTAHOBJIEHUW COBPEMEHHBIX MeXyHapOAHO-MpPaBo-
BbIX NPUHLMNOB. lNoapobHee cm., Hanpumep: Jopckas A. A.
WNHCTUTYT MeXxayHapoaHOro npasa: onbiT HeodurumanbHO-
ro HayuyHoro coobuiectsa // V3sectua PITIY um. A. U. Tep-
LieHa. 2010. N2134. URL: https://cyberleninka.ru/article/n/
institut-mezhdunarodnogo-prava-opyt-neofitsialnogo-
nauchnogo-soobschestva (gata obpaweHus: 12.01.2022).

I1l. CTATbU

pabnei N NHbIX rOCY[APCTBEHHBIX CYAOB B MeX-
AYHapoAHOM MpaBex»*, KoTopas NoATBep)KAaeT
JecTBMe NMpUHLMNa rocyfapCTBEHHOIO NMMY-
HUTeTa NPUMEHNTENbHO K 06bEeKTaM NOABOAHO-
ro KynbTypHOro Hacnegua. B pabounx matepua-
nax K pe3onoumnm yKasblBaeTCsa, YTo CTaTyC TaKuMx
06bEKTOB He BXOAWT B MPOTMBOpPEUME C MPAaBOM
COOGCTBEHHOCTYM Ha 3aTOHYBLUee MMYLLeCTBO U C
peXnUMOM rocylapCTBEHHOIO MIMMYHUTETa, TEM
6onee, yto B camon KoHeeHuum FOHECKO npsamo
yKa3aHo, UTO ee MOJIOXKeHMA HUKOMM obpasom
He OrpaHWYMBalOT NpaBa CTpaH-yyacTHUL, Npea-
YCMOTPEHHbIE MEXAYHapPOAHbIM MPaBOM, 1 NojA-
NeXaT TOJIKOBAHMIO TakMm 06pa3om, KOTopbIi 0be-
cneumBaeT nx cootBetcTBMe KMI-82 (cT. 3). BmecTe
C TemM NpefycMOTpeHHbIN KOHBeHL el npaBoBon
peXnm NoABOAHONO KyNbTypPHOro Hacneaus Ha-
naraeT Ha CO6CTBEHHMKA U/Wnn rocydapcTBo dnara
JonosiHMTeNbHble 06A3aHHOCTY MO OXPaHe Takoro
MMyLLeCTBa 1 COXPaHEHNIO ero apXeosiornyeckon
N KyNbTYPHOW LleHHOCTUNY .

CnepyeT OTMETUTb, YTO B HEKOTOPOM OTHOLLE-
Hun KoHBeHuusa KOHECKO obecneunBaeT rocyaap-
cTBY dnara 3aToHyBLUEro cyHa 6oee NosHyto 3a-
WNTY, HEXKENU MPUHLNN FOCYAApPCTBEHHOIO UM-
MyHUTeTa. Tak, JaHHbIA NPUHLMUMN HE NPUMEHAETCA
K cyfam, KoTopble rocyaapcTso abaHgoHMpoBano
UM Npofano Ha nom. Kak ynomMmmHanocb Bbllue,
AHMIMA npogana ceou Kopabnu, nornblme B but-
Be npu lOTnaHge B 1916 rogy (1, COOTBETCTBEHHO,
nepeleaLline B CTaTyC NOABOAHOMO KyNbTypHOro
Hacnegua B 2016 rogy), B CBA3M C YeM rocyfap-
CTBEHHbIN UIMMYHUTET B UX OTHOLUEHUN NpeKpa-
TUNCS, a C HAM BenvkobpurtaHua yTpaTina u npaeo
BMeLUMBAaTbCA B onpefeneHe aanbHenwen cyabobi
3TUX Kopabnen. A mexxgy Tem, KonseHuns KOHE-
CKO pacnpocTpaHAeT cTaTyC BOEHHbIX Kopabner
W VIHBbIX TOCYAAPCTBEHHbIX CYA0B, UCMOMb3yeMbIX
B HEKOMMepYEeCKMX Lenax, N CBA3aHHble C HUM
npaea rocygapcrtsa dnara Ha Te nognagawolme
noj onpegeneHne NOABOAHOIO KyNbTYPHOrO Ha-
cnepua Kopabnu, KoTopble NpUHAANEXKANN rocy-
JapCTBY WM SKCMyaTMPOBaNnCh UM B TO Bpems,
KOra OHW 3aTOHYNW, He3aBNCUMO OT TOTO, Kak
rocynapcTeo ¢dnara pacnopaaniocb Takum cya-
Hom BrnocnieacTeum (cT. 1 (8)). Apyrumu cnosamu,

4 Ronzitti N. (Rapporteur) The Legal Regime of Wrecks of
Warships and Other State-owned Ships in Internation-
al Law (Tallin Session, 2015) // Yearbook of Institute of
International Law, 76. https://www.idi-iil.org/app/up-
loads/2017/06/02-Ronzitti-epave.pdf

4 Ronzitti N. Op. Cit. P. 295.
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npegycmoTtpeHHbin KoHBeHumen FOHECKO craTyc
roCyfapCTBEHHOIO CyAHA HE MOXET ObITb yTpayeH
Jake nocrne npekpaweHnsa npasa co6CTBEHHO-
CTW COOTBETCTBYIOLLEro rocyfgapcTaa. Takum o6-
pa3om, ecniv 6bl Benukobputanuma u HugepnaHapl
6611 yyacTHUKamn KonseHuun KOHECKO, niobbie
[EeCTBMA B OTHOLLEHWI 3aTOHYBLUMX B B1TBE Npu
lOTnaHae Kopabnen TpeboBanu 66l cornacua bpu-
TaHWM, HECMOTPA HA MPOZAXKY VX YAaCTHOW roffaHa-
CKOW KOMMaHnm*,

npenenbl OXpaHbl NnoABOAHOIO HacseanAa

B otnnume ot PekomeHaauun 848 «O noaBogHOM
KynbTypHOM Hacnegum» KonseHuma KOHECKO 2001
roga, onpenensas NOHATME NOABOAHOIO KyNbTYPHO-
ro Hacnegus, He fenaet OoroBOpPKy O TOM, YTO OHa
He pacnpoCTPaHAET CBOe AeNCTBME B OTHOLLEHNN
MeHee 3HauUUMbIX 06beKTOB. C TOUKM 3peHNA CTPaH,
B KOTOPbIX, KaK, Hanpumep, B AHMmunu nnm Poccun,
OXpaHa 3aTOHYBLUEro UMyLlecTBa NpefoCcTaBAeTca
nocse ero o6Hapy>KeHUS,, OLIEHKM €ro KyJIbTYpPHOMN,
NCTOPUYECKOW NI apXE0SIOrMyYeCckon 3HaYMMOCTH
1 BHECEHWA B cneunasnbHbI peectp, 6ykBanbHoe
TOJIKOBaHME OnpeaeneHnsa NogBoAHOrO KynbTyp-
HOro Hacneausa MOXeT NPUBECTM K abCypaHOMY Bbl-
BOAY O TOM, YTO, CTaB y4yacTHMLen KoHBeHL K, OHa
06a3aHa 6yneT obecneymnTb aHaNOrMYHbIN YPOBEHD
OXpaHbl abCOMIOTHO BCEM HAXOAALLMMCA B ee Teppu-
TOpVanbHbIX Bogax 0ObeKTam, NoAnagaloLwyimM nog
onpegeneHne noaBOAHOrO Ky/bTYPHOro Hacneaus.
Hanpumep, Ha MOpCKOM AHe B Npefenax TeppuTo-
puanbHbIX Bog BenvkobputaHny HaxoguTcs OKoo
10 000 3aTOHYBLUNX CYOOB, U rOCYAAapPCTBEHHAsA OX-
paHa KaXk[oro 13 3Tux 06 beKTOB He NpefCTaBAeTcA
HV BO3MOHOW, H/ HEOOXOANMOIA.

OpfHako, B aHMMNNCKOW nuTepaType, NOCBALLEH-
HOW BONPOCaM OXpaHbl NOABOAHOIO KyJIbTYPHOTO
Hacnepusa, CywecTBYeT ToOUKa 3peHus, YTo Takoe
noHnmaHune penctema KonseHuymnmn KOHECKO aB-
nAeTca oWnboYHbIM. B geicTBUTeNbHOCTA LeNb
KoHBeHLUM He B TOM, UTOObI OGHAPYXKWTb 1 YCTaHO-
BUTb 3aLLUTY B OTHOLLUEHUN KaxKAoro o6beKTa, cooT-
BETCTBYIOLLErO MOHATUIO MOABOAHOTO KYNbTYPHOrO
Hacneausa, a B TOM, YToObl 06ecneunTb 3alnuTy Tex
0ODBbEKTOB, B OTHOLUEHUMN KOTOPbIX YXKe oCyLlecT-
BNAOTCA T€ UKW UHblE AeNcTBUA®.,

Kak 6b1510 YKa3aHo BblLLe, eLlle OfHMUM CMOPHbIM
KpuTepuem OTHECEHWSA 3aTOHYBLUEro MMyLLeCTBa

4 Roberts H. Op. Cit.
4 |bidem.
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K NOABOAHOMY KYNIbTYPHOMY Hacneauto ABNAeTcA
BPEMsA ero HaxoXKaeHuA nog Bogon. Kputrka Tako-
ro nogxofa B OCHOBHOM CBAi3aHa C TeM, YTO BbI6Op
100-neTHero cpoka He MeeT HMKAKOro Hay4yHoro
060cHOBaHMA 1 6bI1 BbIOpaH ncxoaA 13 ygobctea
aoMUHUCTpUpoBaHuA. OQHUM U3 NPaKTUYECKUX
HepgocTtaTtkoB 100-neTHero nepuopa asnaeTcA
MMEIOLLAACA Ha AaHHbII MOMEHT HEBO3MOXHOCTb
OTHECTW K MOABOAHOMY Hac/eanio Cyaa, 3aTOHYB-
LWne BO BpeMsA BTopoii MrpoBoli BoHbI (Kopabnu,
norun6wwue B MNepByto M1POBYIO BOVHY, Ye Nprob-
penu cTaTyc NoABOLHOIO KyNbTYPHOrO Hacneama)™.

MprHUMNUanbHOe 3HaYeHne NPUMEHUTENIbHO
K BPEMEHHOMY KPUTEPUIO NMEIOT MOMEHTbI Ha-
yana n okoOH4YaHuA TeyeHna 100-neTHero cpoka.
Kak 6bl1510 yKa3aHo Bbllle, KpUTEPYEM OTHECEHUA
3aTOHYBLUEro MMYLLECTBA K apXE0NOrMYEeCKOMY Ha-
cnepuio, nepexosllemy B NyOnyHy0 cobCTBEH-
HOCTb, B QUHNAHANN ABNAETCA BPEMA HaXOXKAEHUA
B CyBEepEeHHbIX BOJaxX CTPaHbl, MO3TOMY B Cllyyae
¢ «Opay Mapueir» Toukorn otcyeTa 100 net aBnan-
CA MOMEHT NPOBO3MNaLLEHNA U MPU3HAHWA He3a-
Bucumon QuHckon Pecnybnuku. B Poccum otcuet
BPEeMeHU AnA uenen Npn3HaH1A 3aTOHYBLUEro Nmy-
LWecTBa OO6bEKTOM apXeoNIOrMyeckoro Hacneaus
BeeTCA CO BpeMeHM BO3HUKHOBEHWA UK C AaThbl
CO3[aHUNA TaKOro MMYLLECTBA, TO eCTb NPUHLMMNY-
anbHOe 3HayeHve NMeeT BpeMs MOCTPOMKN CyaHa
W CO34aHUA HAXOAALEroca Ha HeM MMYyLLLeCTBa.
KonseHuwma KOHECKO oTHOCKT K NOABOAHOMY KyJib-
TYpHOMY Hacneano o6beKTbl, KOTOPble YaCTUYHO
WX NOMHOCTbIO, NEPUOAUYECKN NN NMOCTOAHHO
HaxoaATCA Noj BOAOW Ha NPOTAXKEHMUM HE MeHee
100 net. B jaHHOM Cnyyae OoTCUeT BpeMeHu BefeTca
C MOMEHTa KpyLUeHuA.

MpumenunTenbHo K KoneeHuymn FOHECKO Bax-
HOEe 3HaueHVe MMeeT BOMPOC O TOM, Ha KaKow Mo-
MEHT AoJiXKeH ncteub 100-neTHUIA nepuogd, UTobbl
3aTOHYBLLEe NMYLLECTBO NOAMNAAAN0 MOL peXum
NoABOAHOrO KynbTypHOro Hacneaus. Npekpatya-
eT N1 obHapy»KeHne 3aTOHyBLIero Kopabna Teye-
Hue 3Toro cpoka? B nutepatype BbiCKa3blBaeTcA
MHEHMe O TOM, YTO CPOK HaxoXxAeHuWaA nog Bogom
JOJIKeH onpefenATbCA He Ha MOMEHT HaxXO[Ku,
a Ha MOMEHT npeAnoniaraemMoro ocyLecTBeHNA
LencTBUi Mo 06CIefOBaHMI0 U NOABEMY 3aTOHYB-
wero nmyLecTsa. Takol Noaxon B HanbonbLien
cTeneHu cnocobCTByeT 3aKpenneHHoMy B KOHBeH-

50 Peltokorpi V. Op. Cit. P. 10; Nafziger J.A.R. Frontiers of Cul-
tural Heritage Law. Leiden and Boston: Brill Hijhoff, 2021.
P.51.



LM NPUHLMNY 3aLKTbl MOABOLHOIO KYNbTYPHOIO
Hacnegua’'.

3akKnoueHume

MpaBo co6CTBEHHOCTU rocypapcTBa ¢nara
Ha 3aTOHYBLUME CyAa, B TOM Yncsie nognagatome
nog onpepesieHne NOABOAHOIO KYNbTYPHOrO Ha-
cnenus, He Bceraa CnocobHoO 3almUTUTb COOCTBEH-
HMKa 3aTOHYBLUEro CyAHa HW OT NPUTA3AHWIA Npu-
6pexxHOro rocyfapcTaa, B UbMX BOAAX OHO 3aTOHY-
N0, HY OT TPeboBaHUI cnacaTefibHbIX KOMMNAHWA,
TpeObyoLwmnx BO3HarpaXaeHve 3a nogbemM LeHHO-
CTel, 3aTOHYBLUNX B OTKPbITOM MOpE.

MMeHHO No3TOMY LUMPOKOE pacnpocTpaHeHne
nonyymna KoHUenuma rocyaapcTBEHHOro UMMYHU-
TeTa, Ha KOTOPYIO ONKMpaeTcs rocyaapcTeo ¢nara,
3alMlan CBOW NpaBa B OTHOLLEHUN 3aTOHYBLUe-
ro CyjHa oT NpeTeH3u NPUOPEXHbIX FOCYAapCTB
1 cnacateneit. OgHaKo 3Ta KoHLenuua Hebesynpeu-
Ha B TEOPETUUYECKOM MJIaHe, N ee MPUMEHeHMne
Cnoco6HO NPUBOAUTL K HECMPaBea/IMBOMY pas-
peLleHnio CnopoB. A, KpOMe TOro, OHa NPUMeHMa
TONbKO B OTHOLUEHNW BOEHHbIX KOpabnewn 1 gpyrmx
CY[0B, HAXOAALMXCA B MYOMYHON COOCTBEHHOCTY
1 UCMONb3YyeMbIX B HEKOMMepUecKnx uensax. CooT-
BETCTBEHHO, NCXOAA U3 MPUHLMNA rocyapCcTBeH-
HOro UMMYyHMTETa, rocyaapcTeo ¢nara He nmeeT
npaBa HW Ha KaKue NpuTSA3aHnA B OTHOLIEHNN KO-
pabnein, B OTHOLLIEHNN KOTOPbIX OHO BbIPa3nsIo AB-
HbIN OTKa3 OT MpaBa COOCTBEHHOCTW U YCTYMWNO
€ero fpyromy nuuy.

3aToHyBlIME KOopabnu, nognagawowmne nog
ornpegeneHne NoagBOAHOrO KybTypHOro Hace-
[VA, NPefCTaBNAT LLEHHOCTb He TONIbKO B KOMMEp-
yeckoM oTHoleHun. OHU ABNAKTCA 4OCTOAHNEM
BCEro YesIoBeYeCTBa Kak UCTOUYHMK UCTOPUYECKUX,
KYyJIbTYPHbIX 11 QPXEOSIOrMUYeCKMX 3HAHWIA.

Taknm 06pa3om, afeKBaTHOE NPaABOBOE Perynu-
poBaHVe NOABOAHOMO KYNbTYPHOro Hacneaus, Tpe-
6yeT peLleHVA MHOXEeCTBa BOMPOCOB, OTHOCALLMXCA
K chepe MmexxayHapOoAHOro YaCcTHOTO 1 Ny6NYHOro
npasa. OcHOBHas Npo6sieMa BbIpPaboTKN 1 MeXayHa-
poAHON yHUdMKaLMM Takoro perynmnpoBaHmsa CocTo-
UT B HEOOXOAMMOCT COMTAaCOBaHNA NHTEPECOB BCEX
BOBJIEUEHHbIX CTOPOH, K KOTOPbIM OTHOCATCA FrOCy-
papcTeo dnara, npubpexHoe rocyfapcTso, B UbUX
BOAAX Haxo4UTCA CYAHO, rocyaapcTBa, nMetLme

51 Forrest C. A New International Regime for the Protection
of Underwater Cultural Heritage. International and Com-
parative Law Quarterly 2002, 51-*. 511-554
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noaaarLLyloca NPoBepKe CBA3b C CYQHOM W/Uiun
€ro rpy30M, YaCTHble COOCTBEHHWKN CyLHa U FPY3a,
MOWCKOBbIE 1 CNacaTesibHble KOMMaHuK, Npodeccu-
OHaNbHO 3aHMMalLWMeca NOABEMOM 3aTOHYBLUNX
Kopabner, Hay4HOe apXeonornyeckoe coooLLecTBo.

KonBeHuuma OHECKO 2001 npeacTtaBnaeT co-
60l1 NONbITKY pelleHnA YKa3aHHbIX BOMPOCOB,
Ha OCHOBE NPUMMPEHUA Y>Ke CITIOMKMBLLMXCA MEX-
LyHapoaHbIX obbluaeB, Npexae BCEro npaea cna-
CaHMA N HaXOAKN M MPUHLMMNA roCyapCTBEHHOTO
VMMYHUTETA 3aTOHYBLUUX BOEHHbIX CYA0B, 1 MO-
CcnefHuX AOKTPMHaNbHbIX HApPaboTOK B OTHOLWe-
HUW CTaTyca NOABOAHOrO Ky/bTYPHOro Hacneaus,
Hanpae/ieHHbIX Ha OXPaHY NCTOPUYECKUX U KYb-
TYPHbIX LLEHHOCTEN 1 CornacoBaHne NHTepPecoB
BCEX BOBJieYeHHbIX cTOpoH. KoHBeHuna KOHECKO
OPUEHTUPYET CTPaHbI-yYaCTHULbI, TaK UM NHa4e
3aMHTEPECOBAHHbIE B 0ObEKTE NOLBOLHOIO KyJlb-
TYPHOrO Hacneamsa, Ha B3auMHYI0 KOOPANHALNIO
CBOWX OeNCTBUA N COTPYAHMNYECTBO, B TOM Yncre
nyTeM 3aKJIIOUEHNA MeXAYHapOAHbIX JOrOBOPOB
B OTHOLUEHUN KOHKPETHOIO 3aTOHYBLLEro CyAHa.

BmecTe c Tem, HeNb3A He OTMETUTb, YTO KOHLen-
UMA rocyfapCTBEHHOrO UMMyHMTETa COXpaHAeT
CBOM No3numn. HeogHO3HaYHOCTb COOTHOLIEHNSA
3TOM KOHLENLMN C NPaBOBbIM PEXUMOM NOABO-
[HOrO KynbTYpHOro Hacneaus, npegaraembim KoH-
BeHUmen OHECKO, aBnAaeTcs ogHOM N3 OCHOBHbIX
NPWYMH TOrO, YTO MHOTUE MOPCKUNE AePKaBbl, B TOM
uncne Poccun, Hopeerus, Bennkobputanus, CLUA,
He paTndmrympoanu KoHseHumio FOHECKO. BmecTe
¢ Tem, 1 B BenukobputaHum, n 8 CLLUA KoHBeHUuA
IOHECKO c momeHTa ee 3aknueHns ctana npega-
METOM aKTVBHOIO OOCY>KAEHUS B IOPUANYECKOM
coobuectBe. Obe 3T CTpaHbl, B oTAnYmm ot Poc-
cun, 6binn NpeacTaBneHbl B Komuccumn NHCTUTyTa
MeXayHapogHoro npaea, paboTaslen Hag Pe3o-
noumen «O NpaBOBOM peXnMe 3aTOHYBLUNX BO-
€HHbIX Kopabnen 1 NHbIX roCyAapCTBEHHbIX CYL0B
B MeXAYyHapOA4HOM MpaBe».

K coxkaneHuntio, B 0Te4eCTBEHHOM IOPUANYECKON
nuTepaType Tema NPaBOBOro CTaTyca 3aTOHYBLLErO
MMYLLIECTBa B Lie/IOM 1 MOABOAHOIO KY/bTYPHOrO
Hacneama B YaCTHOCTY MOKa He NONYYUIv OOMXK-
HOroO OCBELLEeHMA, a NepPCneKTUBbl paTudrKaumum
KoneeHuunun FOHECKO Becbma TymMaHHbI.
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Underwater treasure:
some problems of the legal regime
of sunken property in Russian,
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The article deals with the legal regime of sunken property in law of Russia, England, and the USA, as
well as in international unifications. The author examines (1) the relationship between the ownership
of wrecked property and the salvors’ and finders’ rights with respect to commercial and warship wrecks,
the warships’ sovereign immunity regime, (2) the principle mare liberum and the extension of the rights
of coastal states with respect to property sunk within their jurisdictions, (3) the sovereign immunity
principle for warships and the international cultural and scientific community interests in research and

conservation of the underwater heritage.
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he legal regulation of wrecks and their cargoes

has gained relevance since the middle of the
twentieth century. This is due to several circum-
stances.

Firstly, the invention of scuba diving, which
made it possible for people to dive to great depths.
This has made sunken treasures from centuries
ago, such as the treasures of the Great Armada, as
well as less ancient but no less valuable cargoes of

gold and silver sunk in the 20th century, including
during both World Wars, available for search, re-
search and recovery. This fact has made extremely
relevant the problems of relations between own-
ership of sunken property and the rights of coastal
states in whose waters the wrecks' cargo is located,
as well as the scope of rights of companies search-
ing and “salvaging” the sunken treasures, especially
taking into account that, according to some estima-
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tions, the total value of sunken treasures buried at
the sea and oceans bottoms is $600 billion.

Initially, the search for and recovery of sunken
treasures was predominantly commercial in na-
ture and was most developed in the USA. Salvage
vessels flying their flags and in particular those of
Odyssey Marine Exploration’, play the most active
role in the search for underwater treasure in inter-
national waters.? It is important to note that both in
the Age of Discovery and in the twentieth century
cargoes of gold, silver and precious stones were
most often transported by warships that belonged
to the state or had the status of state warships. It is
sufficient to say that throughout the sixteenth and
seventeenth centuries in Spain there was a state
monopoly on any maritime traffic from the Amer-
ican colonies. Accordingly, any vessel crossing the
Atlantic with a cargo of treasure from South Amer-
ica was in the service of the Spanish crown and
performed a public function.® As a result, the inter-
ests of private searching companies confronted by
those of states claiming ownership of wrecks and
their cargoes. The practice that began to emerge
showed that ownership, including state ownership,
of the ship and cargo was not a sufficiently strong
defence against finders and salvors.

As a result, the concept of state sovereignty has
been used to protect the interests of the public
owner of warships, whereby neither coastal states
nor finders/salvors can act on sunken warships
without the permission of the flag state.

Secondly, with the development of diesel en-
gines, shipwrecks have become a threat to mar-
itime safety and the environment, making the
responsibility of the owner of the wreck for its re-
moval and/or decontamination relevant.

Thirdly, the intense activity of sea treasure hunt-
ers, aiming at the commercial search and recovery
of artefacts without recording, recording and pre-
serving information of historical, archaeological

' Was incorporated in the state of Florida (USA) in themid-
1990s.

2 Forrest C. Historic Wreck Salvage: An International
Perspective. Tulane Maritime Law Journal, 33, 347. https://
advance.lexis.com/api/document?collection=analytical-
materials&id=urn:contentltem:4WCD-0F20-00CV-KOWY-
00000-00&context=1516831.

®  Sinclair K. Blood and Treasure: How Should Courts Address
the Legacy of Colonialism When Resolving Ownership
Disputes Over Historic Shipwrecks? // Berkeley Journal
Of International Law. 2020, Vol. 38:2. P. 307-345. https://
lawcat. berkeley. edu/record/1193242/files/38.2%20
%288%29%20Sinclair. pdf.
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and cultural importance, has led to the realization
of the need for international regulation of issues
related to the preservation of underwater cultural
heritage. Heritage assets sunk many decades, or
even hundreds of years ago, cease to be, in effect,
movable objects in their own right and become
part of the seabed landscape. It is increasingly
thought that the gross destruction of shipwrecks
for the purpose of collecting a variety of artefacts
leads to the loss of the underwater cultural heritage
of mankind.

The above aspects of the international legal
regulation of sunken property will be the subject
of this article.

The author uses the story of the sinking of the
cruiser Edinburgh during World War Il and the sub-
sequent salvage of the cargo of gold aboard the
Edinburgh 40 years later to illustrate the problem-
atic issues of the legal regime of sunken property.*

Crash

In 1942, the British cruiser Edinburgh left Mur-
mansk with a cargo of gold (465 bars weighing
about 5.5 tonnes in total) intended to pay for US
supplies under the Lend-Lease Agreement conclud-
ed between the USSR, the USA and Great Britain.
The cargo of gold transported on “Edinburgh” was
insured by USSR Gosstrakh against transport and
war risks for the total amount of USD 6,227,000 (at
present exchange rate — about USD 114 million) and
was 1/3 reinsured by the British Government Bureau
of War Risks Insurance.

As the ship moved some 200 nautical miles away
from the port of Murmansk, she was torpedoed by a
German submarine. After the attack, the crew and
escort ships (British destroyers and a Soviet patrol
ship) were unable to tow the Edinburgh back to Mur-
mansk, and the damaged cruiser had to be sunk. The
crew moved to the British destroyers, the boxes of gold
could not be salvaged.

In 1944 Gosstrakh paid the insurance sum
(6 227 000) for the lost cargo to the USSR Gosbank,
which paid the US, and Gosstrakh in turn received
about 2 million US dollars (£500 000) from the British
Bureau, with the result that rights to the sunken trea-
sures were transferred to the USSR Gosstrakh and the
British Bureau. In 1948, the rights to the bullion were
transferred to Ingosstrakh - the Foreign Insurance

4 Information on the wreck and ascent of the Edinburgh is
based on: V.V. Shigin. The Gold of the Cruiser Edinburgh.
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Office of the USSR, which had spun off from Gosstrakh
in 1947.

Death or temporary loss?

At the time of the Edinburgh’s wreck and the
payment of the insurance claim, the ship and its
cargo lying 260 metres below the bottom of the
Barents Sea were considered to be irretrievably lost.
However, almost at the same time as the loss of the
Edinburgh, a discovery was made that changed
attitudes towards the deep-sea wreck and its le-
gal status. In 1942-43, Jacques-Yves Cousteau and
Emile Gagnan invented an automatic submersible
breathing apparatus, powered by compressed air,
that allowed divers to descend to the remains of
underwater objects located at depths of up to 300
m.> This made it possible to dive to great depths,
so that treasures sunk decades or even hundreds
of years ago were not lost forever, but could be
searched for, explored and recovered. This has
made questions of ownership of the wreck ex-
tremely relevant.

The significance of a shipwreck site

What happens to the property rights of ship-
owners and cargo owners if they do not take mea-
sures to search for and salvage wrecks themselves?
Can coastal states raise and claim ownership of
shipwrecks and cargo wrecks in their waters on
their own? What happens to the rights to property
sunk on the high seas?

Until the Second World War, the international
law of the sea was dominated by the principle of
maximum freedom of use of the oceans and seas
by all states, and the sovereign rights of coastal
states were limited to 3 nautical miles (the dis-
tance of a cannon shot). The emergence of the
principle of freedom of use of the sea is associated
with the publication of Hugo Grotius’ Mare Libe-
rumin 1609, which was a response to the concept
of division of spheres of influence in the world,
including on the seas (mare clausum), enshrined
in the Treaty of Tordesillas between Spain and
Portugal in 1494.° The principle of free use of the
sea meant, above all, freedom of navigation and

> Anisimov I.O. International legal protection of underwater
cultural heritage sites. Dissertation.... D. in Law. M., 2014.
C.38.

6 Peltokorpi V. The Implications of Modern Law of the Sea on
the Protection of Sunken Warships in the Gulf of Finland.
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fishing. The seabed was practically inaccessible
to man and therefore there was no need for legal
regulation of its use.

However, the rapid development and perfection
of equipment for underwater exploration in the
mid-twentieth century, not least due to the devel-
opment of underwater radio technology (sonar,
radar) needed to counter German submarines, has
greatly expanded human opportunities in seabed
exploration, leading to the need to reconsider the
established balance of principles mare liberum and
mare clausum. The results of this revision are re-
flected in the 1982 UN Convention on the Law of
the Sea (UNCLOSY), the basis of the international
law of the sea, in the form of the establishment of
maritime zones.

According to UNCLOS, the seabed, subsoil and
resources of the oceans and seas outside internal
and archipelagic waters, the territorial sea and the
continental shelf, referred to as the Area, are be-
yond national jurisdiction and are the common
heritage of mankind (Article 136). No State may
claim or exercise sovereignty or sovereign rights
over any part of the Area or its resources, nor may
any State, person or entity appropriate any part
thereof. Accordingly, search and salvage work in
the Area does not require any authorization. Under
article 417 of the MSC RF, the law of the vessel’s flag
applies to vessels wrecked on the high seas and the
cargoes onboard.

With respect to the seabed within the territorial
sea, the coastal state has sovereign rights. There-
fore, in the internal waters, archipelagic waters and
the territorial sea, the lifting of a vessel or its cargo
requires permission from the coastal state. As will
be described in more detail below, after a certain
amount of time (usually 100 years), during which
the wreck is within sovereign waters, the property
passes into the possession of the coastal state. Un-
der Article 417 of the MSC RF, the rights to property
sunk in the territorial sea are determined by the law
of the state where the property is sunk.

Master’s Thesis University of Helsinki Faculty of Law
International Law, 2016. P. 36.

7 “United Nations Convention on the Law of the Sea”
(UNCLOS) concluded in Montego Bay 10.12.1982,
amended 23.07.1994, entered into force 16.11.1994.
Ratified by Russia by Federal Law dated 26.02.1997,
No. 30-FZ with a declaration, entered into force for Russia
on 11.04.1997.
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Scheme of maritime zones according
to UNCLOS®

What should be done if the owner of the vessel
does not take actions to eliminate the hazard? If
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In the contiguous zone and on the continental
shelf, ship-lifting activities require compliance with
sanitary, environmental and other regulations aris-
ing from the national law of the coastal state. At the
same time, the coastal state cannot claim to lift the
wreck on its own and/or acquire ownership over it.
For the first time in international maritime unifica-
tions, the right to recover wrecks outside the terri-
torial sea, namely in the exclusive economic zone,
was provided for in the Nairobi Convention on the
Removal of Wrecks of 2007. It may be executed in
case the wreck constitutes a danger to navigation
or the marine environment and the shipowner
refuses to remove the wreck and/or remove the
source of danger.

Treasure or danger?

Shipwrecks are not only treasures in a material
and cultural sense, but also an immense danger,
which can be caused by large quantities of bunker
fuel, hazardous cargo (oil and oil products, chem-
icals) or different kinds of weapons leaking out,
which may be catastrophic.

the wreck is located within internal or territorial
waters, the coastal State may, in accordance with
national law, oblige the shipowner to lift or other-
wise prevent the damage and/or danger caused by
the wreck. If the shipowner evades this obligation,
the coastal State may itself remove the hazard and
then seek to recover damages and costs from the
defective shipowner. However, until relatively re-
cently, the issue of the removal of wrecks that have
sunk in the exclusive economic zone and consti-
tute a hazard to shipping and/or the environment
remained unresolved. This state of affairs led to
the adoption in 2007 of the Nairobi Convention
on the Removal of Wrecks® , which marked a fur-
ther shift in the balance towards strengthening the
mare clausum principle by expanding the rights of
the Coastal State in respect of ships sunken in its
Exclusive Economic Zone.

The Convention grants the coastal state the
right to require the master of a vessel in distress
to report, inter alia, the exact location of the wreck
and the nature and quantity of the cargo onboard
(Art. 5 par. 2). Furthermore, if the coastal state has
reason to believe that a shipwreck constitutes

8 Diagram prepared on the basis of The Commander’s
Handbook on the Law of Naval Operations, edition July
2007 (US NAVY, NWP 1-14M), mm — nautical miles.
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° “Nairobi International Convention on the Removal of
Wrecks, 2007” (Nairobi WRC) concluded in Nairobi on
18.05.2007, entered into force on 14.04.2015.



a danger, it shall ensure that all practicable mea-
sures are taken to ascertain the exact location of
the wreck (Art. 7, par. 2).

If the shipowner fails to take action to raise the
wreck, the coastal State may remove the wreck by
the most practical and expeditious means available,
taking into account safety and protection of the
marine environment (Art. 9 par. 7), and then recover
the costs incurred from the shipowner (Art. 10).
In order to ensure the right of the coastal State to
recover the costs of the removal of the wreck, the
Convention provides for compulsory insurance or
other financial security in an amount equal to the
limit of the shipowner’s liability in respect of the
costs of the wreck removal, subject to the limits laid
down in international treaties (Art. 12).

Due to Russia’s ratification of the Nairobi Con-
vention'®, Chapter VIl of the MSC RF, which regu-
lates relations connected with the sunken property,
was amended and its application was extended to
the Russian exclusive economic zone.

The new version of the MSC RF stipulates that
if the shipowner fails to take measures to remove
sunken property, i.e. remove it from the water, carry
it in any safe way and destroy it or run aground
(Art. 107 par. 3), within the time limits laid down
in the MSC RF, the owner shall lose the title to the
vessel (Art. 47 par. 1; Art. 113 par. 1). In such case,
the vessel shall be removed from the register upon
application of the Harbour Master who received the
notice of sinking, without requiring the consent
of the shipowner (Art. 113 par. 2). After a wreck
has been removed from the register, ownership of
the wreck is vested in the subject of the Russian
Federation whose coastline the wreck is closest to
(Art. 113 par. 3). At the same time, a person who is
the owner of a sunken property on the date of its
sinking shall be liable for obligations associated
with the sunken property prior to its sinking, for
obligations arising as a result of the sinking of the
property, and for the costs of its removal, regardless
of the termination of rights to the sunken property,
except where such property is owned by Russia
(Art. 113, par. 5).

The rules applicable to accidentally raised sunk-
en property have also changed. They have been
aligned with Art. 227 par. 2 of the Civil Code (dis-
covery) and stipulate that a person who has acci-
dentally raised sunken property is obliged to report

19 Russia has ratified this document with a reservation and
a declaration (Federal Law No. 395-FZ of 06.12.2021).
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the accidentally raised property to the police or the
local authority without delay. Such person shall be
entitled to claim compensation from the owner
of the wreck in accordance with civil legislation
(i.e. up to 20% of the value of the wreck accidentally
raised), but not less than the cost of removal of the
wreck."" At the same time, since after the wreck
has been removed from the relevant register, the
title of the subject of the Russian Federation aris-
es in relation to it, the finder of the wreck will not
be subject to the provisions of Art. 228 of the Civil
Code, according to which, under certain conditions,
he could acquire title to the wreck.?

The sunken property rules described above un-
der the Nairobi Convention do not apply to the
removal of sunken war material, unless the State
makes a reservation to this effect. Russia has not
made such a reservation, and the MSC RF expressly
provides that its Chapter VIl shall not apply to war-
ships (Art. 107 par. 4).

The record hot and dry summer of 2022 in
Europe brought an unexpected reminder of the
problem of the legal status of sunken warships.
Near the Serbian village of Prahovo, the hulls of
20 German warships, sunk in 1944 during the re-
treat of the German navy, surfaced as a result of the
shallowing of the Danube. The ships are in relatively
good condition and are of historic value, but they
also represent a great danger. In addition to im-
peding navigation during the shoaling, the wrecks
contain large quantities of munitions that can still
be detonated. The question of removing the wrecks
remains open for the time being. According to the
Decision of the Potsdam Conference on the Distri-
bution of the German Navy dated 31 July 1945, the
entire German surface fleet, excluding the sunken
ships, was to be divided between the USSR, Great
Britain and the USA™ . In this regard, it can be con-
cluded that the sunken ships remained in German

" According to the previous version of the MSC RF, sunken
property accidentally raised in internal sea waters, in the
territorial sea of the Russian Federation or on the high
seas during operations related to merchant shipping
must be delivered to the nearest seaport. In such a case,
remuneration in the amount of one third of the value of
the surrendered property shall be paid.

12|t should be noted that where the removal of wrecked
property is a salvage operation, the rules of Chapter XX
of the MSC RF apply to the rules for setting remuneration
and special compensation for salvors, irrespective of the
rules set out in Chapter VIl of the MSC RF.

3 Proceedings of the Potsdam Conference. URL: http://www.
hist.msu.ru/ER/Etext/War_Conf/berlin44.htm
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public ownership and enjoyed sovereign immunity.
This means that any operation to decontaminate
the German ships sunk in Prahova is only possible
with German permission. As regards the possibility
of applying the Nairobi Convention in this case,
it should be noted that Germany, which ratified the
convention, did not make a reservation extending
the Convention to warships (nor did other member
states), Serbia is not a party to the Convention.

Inexhaustible property

Emerging international practice recognises that
even after sinking and remaining submerged for
extended periods, including within the internal
or archipelagic waters or territorial sea of another
state, public ownership of warships is retained.

For example, the Spanish State, irrespective of the
time elapsed since the wreck, does not consider itself
to have renounced or otherwise ceded its owner-
ship or other rights over wrecks that were lost while
in the service of the Spanish Kingdom and/or that
carried property belonging to the Spanish Crown, or
over their contents, except through special actions
relating to individual ships or property, carried out
through royal decrees or acts of parliament.

Under Art. 4 of the Constitution, the U.S. retains
title to a wreck unless title has been abandoned or
transferred in a manner determined by Congress.
The U.S. recognizes the international legal principle
that title to a foreign government ship can only be
transferred or alienated under the law of the flag
state of that ship. Any time elapsed since the loss
of a ship does not exhaust or terminate title to the
warship.™

Ownership of a warship can only be relin-
quished through an explicit and unambiguous
declaration by the state. England, for example, has
sold many sunken warships. In particular, English
ships lost at the Battle of Jutland in 1916 were sold
for scrap to a Dutch company.

Salvage

The Edinburgh’s story did not end with her sink-
ing. The emergence of the technical capability to

% For more information, see: Vadi V. War, Memory and Culture:
The Uncertain Legal Status of Historic Sunken Warships //
Tulane Maritime Journal, 2013, 37, 37, 333. https://
advance.lexis.com/api/document?collection=analytical-
materials&id=urn:contentltem:58J6-9P50-00CV-KOFH-
00000-00&context=1516831.
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lift a cargo of 5.5 tonnes of gold from a depth of
200-300 metres made the Edinburgh the subject
of intense scrutiny both for Britain, as the owner of
the cruiser and part of the cargo, and for commer-
cial salvors. The USSR at the time did not have the
underwater equipment to operate at the depths at
which the Edinburgh sank.

In the 1950s, British ships attempted to pinpoint
the wreckage and inspect the remains of the Edin-
burgh, but because the area of the cruiser’s wreck-
age was included in the system of training grounds
for ships of the Soviet Northern Fleet, a full-scale
British search operation could not be conducted.

In the 1960s and 70s, several foreign (British,
Dutch, Norwegian) diving companies requested
permission from the USSR to carry out search and
salvage operations but were refused.

By the early 1980s, it had become apparent that
unless Britain and the USSR agreed to search for
and recover the Edinburgh’s cargo, the gold would
somehow be recovered by one of the commercial
salvage companies and would quite likely be per-
manently lost to its owners.

Therefore, negotiations between the British and
Soviet governments began in 1981. As a result of
which a tripartite agreement was signed on 6 May
1981 between the British Ministry of Commerce,
the USSR Ministry of Finance and the British salvage
company Jessop Marine Recoveries Ltd." head-
ed by Keith Jessop, to carry out the search for the
Edinburgh and the recovery of the sunken gold.
It should be noted that Jessop collected all kinds
of information about the wreck of Edinburgh for
more than ten years and together with the Norwe-
gian company Stolt-Nielsen developed a project to
search for Edinburgh, in which about 1 million US
dollars were invested. In 1979, Stolt-Nielsen had

> The task of lifting cargo from any wreck consists of
several stages: clarification of the wreck area, searching
for the wreck in the identified area, its identification and
precise marking of its location, clearing the approaches
to the compartments where the cargo is located, and the
actual lifting of the cargo. Each stage of this process has
its own characteristics, methods of execution, types of
apparatus, equipment and carrier vessels used. Therefore,
Jessop engaged several companies to carry out the work
connected with cargo lifting from Edinburgh, forming
a kind of consortium under the leadership of his own
company Jessop Marine Recoveries Ltd. The consortium
included Racal-Decca Survey (whose task was to locate the
cruiser), Wharton & Williams Ltd. (which provided search
equipment and diving operations) and Offshore Services
Association (which provided the subsea support vessel
Stefanithurm).
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already applied to the Soviet Embassy in Oslo for a
survey to search for ships sunk in the Barents Sea
during the Second World War, including the cruiser
Edinburgh, but was refused a search.

According to the tripartite agreement, the
share due to the salvors was 45% of the cargo to
be salvaged; the remaining 55% was to be divided
between Great Britain and the USSR in the ratio
of 1:2, according to their share in the insurance
compensation of the sunken cargo. All costs of
the operation were to be borne by Jessop Marine
Recoveries Ltd. who undertook to work on a “no
cure no pay” basis.

The Edinburgh’s gold salvage operation was an
incredible success, with 431 of 465 bars recovered
from the cruiser between September and October
1981.

Salvors or pirates?

The business of searching for and recovering
sunken treasure has, from its inception, been pre-
dominantly commercial in nature. Yet it may seem
surprising that the remuneration due to Jessop
Marine Recoveries Ltd. was nearly half of the cargo
recovered. Nevertheless, a study of further practice
in shipwreck treasure recovery operations shows
that the commercial terms achieved in the salvage
of the Edinburgh’s gold can be considered an un-
qualified success of the representatives of the Brit-
ish and Soviet governments.

For example, in 2010 the British Government
contracted Odyssey Marine Exploration to search for
and recover the Gairsoppa, a ship carrying a large
cargo of silver that was sunk in 1941 by a German
submarine some 500 km off the Irish coast. Like the
cargo of the Edinburgh, the cargo of the Gairsoppa
was insured against war risks by the British Bureau,
which took possession of the cargo after the insur-
ance claim was paid. The silver bars were lifted from
a depth of almost 4,700 metres. Under the terms of
the contract with Odyssey Marine, the salvors were
entitled to 80% of the cargo lifted.

The search for and recovery of wrecks in inter-
national waters has, until relatively recently, been
governed mainly by the international customary
law of salvage. The law of salvage applies to both
merchant ships and warships. Its peculiarity is that,
in addition to salvage by contract, it provides for
extra-contractual salvage. Any vessel in the vicin-
ity of the wreck can come to the aid of those in
distress and then claim their expenses and salvage
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compensation. The salvage claim shall prevail over
the claims of other creditors of the shipowner and
cargo owners and shall be secured by a lien on the
ship and its cargo.

The legal problems arising from the applica-
tion of salvage law to ancient shipwrecks can be
illustrated by the activities of Odyssey Marine, al-
ready mentioned above. In 2001, it reported the
discovery in international waters of the wreck of
the British warship HMS Sussex, allegedly carrying a
large cargo of gold coins. The British government
awarded the salvors an international contract to
carry out the search operation, with the proceeds
from the sale of the treasures and artefacts recov-
ered from the wreck being shared with them. This
has provoked negative public reaction, especially
from archaeologists. However, from a legal point of
view, the British government’s action seems justi-
fied, as the existence of a contract makes the search
operation manageable and avoids lengthy court
procedures to define the limits of the non-con-
tractual salvor’s claims. Moreover, in this case, the
British government was not entitled to interfere
with the savage operation. First, the wreck was in
international waters and therefore outside British
sovereignty. Secondly, the personal statute of the
salvage company and the lex flagi of the salvage
vessel were foreign law and therefore not subject to
the English Wreck Protection Act 1973." Thirdly, the
valuables recovered from the seabed and brought
into the U.S. were subject to the jurisdiction of the
U.S. federal courts of admiralty'® which, in disput-
ing claims to recovered marine treasures, are gov-
erned by salvage law.” Although the court would

' For more on this case, see: Roberts H. The British
Ratification of the Underwater Heritage Convention:
Problems and Prospects // International and Comparative
Law Quarterly (UK), 67(4). P. 833-865. https://research.
bangor.ac.uk/portal/files/20626478/2018_The_British_
ratification _of_the_Underwater_Heritage_Convention.
pdf

7 Under the Protection of Wrecks Act 1973, shipwrecks
(1) identified as having a location and (2) of significant
historic, archaeological or artistic importance are subject
to protection. Such wrecks are considered inviolable, and
a special permit is required for their recovery.

'8 For more on the jurisdiction of the US federal courts of
admiralty (constructive in rem jurisdiction), see Forrest C.
Op. cit.: Forrest C. Op. cit.

' The U.S. has not ratified either UNCLOS, the 1989 Salvage
Convention or the Nairobi Convention. However, ships
sunk in US territorial waters are covered by the 1987
Abandoned Shipwrecks Act (ASA), which aims to establish
public ownership of historically significant shipwrecks
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most likely have recognised ownership of the ship’s
wreck and cargo to Great Britain, there was a high
probability that Odyssey Marine as the finder and
salvor would have been awarded a substantial part
of the treasure.?® In such a situation, entering into
an agreement with a salvage company seemed
justified both economically and in terms of safe-
guarding the archaeological value of the ship.
The modus operandi of marine treasure hunt-
ers, as well as the materiality of the claims that can
be made by a salvage company, can be illustrated
by another example involving Odyssey Marine.”’
In 2007 Odyssey Marine carried out a search and lift
of a cargo of gold and silver coins in an area of in-
ternational waters in the Atlantic Ocean, which was
given the conventional name of Black Swan. The
recovered treasure was transported to Florida, USA.
The exact location of the find was not disclosed by
salvors, but they claimed that the wreck was found
60km off the UK coast. The company argued that
the ship carrying the cargo had not been identified,
meaning it was not covered by sovereign immunity
and flag state permission for search and salvage
operations was not required. The Spanish govern-
ment has expressed doubts about the veracity of
the information about the approximate location of
the Black Swan, in their view the find was made in
the Gibraltar area. Based on speculation that it was
a cargo of Peruvian minted gold and silver coins on
the Spanish galleon Nuestra Senora de las Mercedes,
which sank in 1804 during a battle with a British
fleet, the Spanish government claimed exclusive
rights to the property located in the Black Swan.
In response to this claim, the Federal Court of Ad-
miralty of Florida, on Odyssey Marine’s application,
issued an order protecting confidential informa-
tion on the coordinates of the Black Swan area, as
well as the results of archaeological research and
prospecting operations in the area. In addition,
Odyssey Marine filed an in rem action against the
ship in the Florida Federal Court of Admiralty seek-
ing a maritime lien to secure alternative claims (1)

in order to provide access to them for historians and
sports divers. For further details see: Sinclair K. Blood
and Treasure: How Should Courts Address the Legacy of
Colonialism When Resolving Ownership Disputes Over
Historic Shipwrecks? // Berkeley Journal Of International
Law. Vol. 38:2. P. 307-345. https://lawcat.berkeley.edu/
record/1193242/files/38.2%20%288%29%20Sinclair.pdf

20 For more details see: Forrest C. Op. Cit.

21 Odyssey Marine exploration Inc. v. Unidentified, Shipwreck
Vessel, 657 F.3d 1159 (11th Cir. 2011), cert. denied, 132 S.
Ct. 2379 (2012).
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for ownership of the wreck and its cargo or (2) for
a salvage fee of 90% of the recovered treasure.??
Odyssey Marine’s actions have received extremely
negative reviews, with the Spanish Minister of Cul-
ture publicly calling the salvage company “pirates
of the twenty-first century”.

A little ahead of time, it should be noted that the
U.S. courts, all the way up to the Supreme Court,
ultimately rejected Odyssey Marine’s claims and
ordered them to return the entire cargo of coins
they had recovered to the Spanish government.
The Nuestra Senora de las Mercedes case, among
other things, raised the issue that the application of
salvage and finder’s rights to property sunk several
centuries ago contains an inherent contradiction.
The right of salvage is only applicable when mar-
itime property is in peril, and yet the claim that
a shipwreck sunk many years ago can be consid-
ered exposed to the dangers of the sea is highly
questionable. Furthermore, common sense requires
courts to take into account the degree of preser-
vation of the archaeological, historical or cultural
value of the ship and its contents during the search
and salvage operation when determining the sal-
vor's reward, whereas, under strict law, this fact is
not to be taken into account.?

Although the ruling against Odyssey Marine
in the Nuestra Senora de las Mercedes case seems
generally fair, it could have a negative effect on
the prospects of finding new underwater treasure.
Since the court completely ignored the search and
salvage company'’s claim for compensation for the
costs of searching for and recovering the Mercedes
cargo, following the judgment Odyssey Marine fo-
cused its activities on deep-sea mineral exploration,
arguing that the search for shipwrecks was now too
risky an activity whose prospects of commercial
benefits did not justify the investment in the search
campaign.? In this regard, it cannot be overlooked
that the approach to organising salvage operations
used in the recovery of the Edinburgh’s gold, name-
ly entering into an agreement with the flag State of
the ship and other interested States and/or private
parties, seems more promising than unauthorised
commercial operations.

Given this problem, national law in many coun-
tries, including common law countries, has reject-
ed the application of salvors’ and finders’ rights

22 For more details see: Forrest C. Op. cit.
3 For more details see: Ibidem.
2 For more details see: Sinclair K. Op. cit.


https://lawcat.berkeley.edu/record/1193242/files/38.2%20%288%29%20Sinclair.pdf
https://lawcat.berkeley.edu/record/1193242/files/38.2%20%288%29%20Sinclair.pdf

to historic shipwrecks, including the UK, Canada,
Australia, New Zealand and South Africa. For exam-
ple, the Irish High Court in In re La Lavia concluded
that the wrecks of three Spanish galleons sunk in
1588 ceased to be subject to commercial maritime
law and had passed into the realm of archaeolog-
ical law long before they were discovered in 1985.
In Canada, salvage law does not apply to ancient
vessels, as they are not threatened by the dangers
of the sea. On the contrary, the threat is a salvage
operation that could result in the loss of the ship’s
historical and archaeological value. The Singapore
High Court has recognised that the lifting of wrecks
of historic ships cannot be done solely for commer-
cial purposes; the reward for such “salvage” should
not be.”

The MSC RF provides that the salvage law do not
apply to maritime cultural property of prehistoric,
archaeological or historical importance if it is locat-
ed on the seabed (Art. 337 par. 4, subpar. 3), and
salvage services rendered contrary to an express
and reasonable prohibition by the owner of the
ship in danger shall not entitle to reward (Art. 349).

Immunity of war graves

As the Edinburgh contained the remains of
57 sailors, in 1957, the British government declared
the wreck a war grave. This move was not least an
attempt to protect the ship and her cargo from
treasure hunters.

The status of war graves is not regulated by in-
ternational treaties, the only source of regulation
in this respect being international custom and es-
tablished practice.

The destruction of a warship and her crew shall
constitute a military burial ground on the seabed,
the care of which shall be taken by the flag State.
A naval war grave shall be subject to the law of the
flag State and no State, person or entity shall carry
out any search and salvage operations without the
agreement of the latter, unless the wreck is a source
or threat of pollution of the marine environment
and the shipowner is deterred from eliminating
the danger.®®

25 For more details see: Forrest C. Op. cit.

% Skaridov A. S. Maritime Law. SPb.: Academus, 2006. C.297-
303. 5. Ronzitti N. (Rapporteur) The Legal Regime of Wrecks
of Warships and Other State-owned Ships in International
Law (Tallin Session, 2015) // Yearbook of Institute of
International Law, 76. P. 300. https://www.idi-iil.org/app/
uploads/2017/06/02-Ronzitti-epave.pdf
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If the flag state authorises the lifting of wrecks
recognised as a war grave, it must ensure that the
work is carried out in such a way as not to disturb
the remains of fallen seafarers. In the case of the
Edinburgh, Jessop responded to protests from
Russian Convoy veterans by assuring the British
government that the gold would be raised through
a torpedo hole in the starboard side, and all other
areas of the cruiser would remain untouched, so
that the war grave would not be disturbed.

Immunity of wrecked warships

Since, as shown above, the concept of owner-
ship is not sufficiently effective against treasure
hunters, the concept of state sovereignty has been
used to protect the interests of the public own-
er of warships, according to which neither coast-
al states nor finders/salvors can take any action
against sunken warships without the permission
of the flag state.

The international legal status of warships is
regulated by UNCLOS, according to which a war-
ship is a vessel belonging to the armed forces of
a state, bearing external marks identifying such
vessels of its nationality, commanded by an officer
in the service of the government of that state and
whose name appears on the relevant service list
or equivalent document, and manned by a crew
which is under regular armed forced discipline
(Art. 29).

The law of the sea applies the principle of im-
munity for warships and other government ships
operated for non-commercial purposes (hereinafter
referred to as warships).?” This means that a govern-
ment ship in non-commercial service cannot be the
subject of a property dispute initiated in a foreign
court and be subject to judicial enforcement mea-
sures arising from this dispute: detention, arrest,
confiscation.?®

¥ Warships, as well as other government ships operated
for non-commercial purposes, enjoy on the high seas
complete immunity from the jurisdiction of any state other
than the flag state (Articles 95 and 96 UNCLOS).
According to Federal Law No. 297-FZ of 03.11.2015 “On
Jurisdictional Immunities of a Foreign State and Foreign
State Property in the Russian Federation”, this Federal
Law is without prejudice to the immunities enjoyed by
a foreign state under international law with respect to
aircraft or space objects owned or operated by a foreign
state, as well as warships and other government vessels
operated for non-commercial purposes (Art. 3(3)).

8 Skaridov A.S. Maritime Law. SPb.: Academus, 2006. P. 268.
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Does the regime of sovereign immunity apply
to shipwrecks? Neither the UN Convention on the
High Seas* nor the UNCLOS directly answer this
question. Nevertheless, despite the existing doctri-
nal problems in justifying the principle of sovereign
immunity of warships sunk, which will be described
below, it can be confidently asserted that it rep-
resents an established international custom.*°This
fact is confirmed by the statements and actions
of most maritime powers, including the UK?', the
USA3? France, South Africa®. Russia has also made
statements that under international maritime law,
sunken warships and government aircraft remain
the property of the flag state.?*

Further evidence of the existence of the inter-
national principle of sovereign immunity for sunk-
en warships is provided by the fact that the 1989
Salvage Convention, as well as the 2007 Nairobi
Convention, have excluded them from their ap-
plication.

The principle of sovereign immunity means,
inter alia, that the coastal State in whose waters
such a vessel is sunk is not entitled to permit any
operations with the ship without the authorisation
of the flag State. Sovereign immunity ceases only
after the state has abandoned (relinquishes own-
ership) of the ship or transferred ownership to a
private person.

2 “Convention on the High Seas”, concluded at Geneva on
29.04.1958, the document entered into force, including for
the USSR, on 30 September 1962.

30 Ronzitti N. Op. cit. P. 297-298.

31 In England, there is an established approach whereby
a publicly owned vessel retains sovereign immunity until
the state expressly waives ownership of it, even if it is
a vessel lying on the seabed or in the territorial waters
of another state, see Baatz Y. Maritime Law. 3" Edition.
NY: Informa Law from Routledge, 2014. P. 267-268. For
example, in the case the Rlynn Frederik, the English court
refused to pay compensation for the salvage of a Danish
warship. In The Constitution, the English admiralty court
held that the ship, a U.S.-owned frigate, was not subject
to English jurisdiction: ships belonging to a nation with
which the UK is at peace are excluded from English civil
jurisdiction, for details see: Vadi V. Op. cit.

32 Interestingly, U.S. courts, in disputes over ownership of
sunken ships and their cargo and salvors’ compensation,
have adopted the concept of sovereign immunity of
a warship, while in cases concerning liability for damage
caused by a collision with a sunken ship, have taken the
diametrically opposite position, noting that the wreck is
a pile of twisted metal and other materials and is no longer
a ship, see for details: Vadi V. Op. cit.

3 See Roberts H. Op. cit.
3 Roberts H. Op. cit.
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According to a number of authors, internation-
al law recognises that warships, including sunken
vessels, enjoy sovereign immunity, hence no one
other than the opposing belligerent during an
ongoing military conflict, whether a state or an
individual, has the right to conduct salvage oper-
ations or attempt to raise such vessels, wherever
they may be, unless the express consent of the
sovereign flag state has been obtained. This re-
quirement applies whether the warship is a mili-
tary burial ground or not.*

Opponents of this approach object that a ship is
considered military as long as it is commanded by an
officer and has a crew capable of performing a public
function. Consequently, once sunk, the ship loses her
public function and hence her immunity. An even
more radical approach is that a ship, once sunk, ceas-
es to be a seagoing vessel altogether, i.e. perishes as
a thing together with all its properties.

Another view is that immunity only lasts for
a certain period of time after a shipwreck. While
national security considerations justify the exten-
sion of State sovereignty and exclusive jurisdiction
of the flag State to publicly owned vessels sunk rel-
atively recently, a similar approach is not applicable
to vessels falling within the definition of underwa-
ter cultural heritage.*®

The principle of sovereign immunity is used
as a shield against the application of salvage and
finders'rights to shipwrecks and cargoes of cultural
and historical value, since the right of ownership in
the context of international private maritime law is
not always a sufficiently reliable protection tool, as
it does not allow the owner, including the public
owner, to shield his rights from the arbitrariness
of salvage companies. The reference to sovereign
immunity for historic shipwrecks is justified by the
need to protect underwater cultural heritage in the
national interest and for the benefit of humanity
as a whole and supports the international custom
of respect for war graves, as many shipwrecks are
recognised to be.

However, the above brief analysis of doctrinal
issues shows that the use of the principle of sover-
eign immunity in relation to ships wrecked a cen-
tury or more before they were discovered is not
a perfect solution.

3 For more on the proponents of this position and their
arguments see: Vadi V. Op. cit.

36 For more on this discussion see, for example, Roberts H. Op.
cit., Ronzitti N. Op. cit. P. 293-294.



Wreckage of a shipwreck

When it comes to commercial search and re-
covery of maritime treasure, the focus is usually
not on the vessel herself, but rather on her cargo.
This raises the question of whether the wreck and
the cargo should be regarded as a single object
(property complex) or as separate items. This ques-
tion is of fundamental importance in cases where
a warship carries private cargo or cargo belonging
wholly or partly to another State, as was the case
with the Edinburgh when the British cruiser carried
cargo, most of which belonged to the USSR. As the
lifting of the Edinburgh’s gold was carried out on
the basis of a contract, no dispute arose as to the
legal regime of the cargo. However, this is not al-
ways the case.

In the Nuestra Senora de las Mercedes case al-
ready referred to, some of the cargo aboard the
Spanish galleon did not belong to the Spanish
crown but was privately owned. Spain claimed
ownership of the ship as well as jurisdictional
immunity with respect to the maritime seizure
requested by the salvage company. At the same
time, Peru asserted claims against the ship’s cargo
of coins as the state of physical, cultural and his-
torical origin of the property. The U.S. court ruled
that the Mercedes ship was the property of the
Spanish Crown, as Spain had never abandoned the
property. Since the owner had the right to refuse
the salvage to which it had raised reasonable ob-
jections, Odyssey Marine was not entitled to claim
a salvage fee. Moreover, applying the U.S. Foreign
Jurisdictional Immunities Act¥, the courts had held
that Spain’s sovereign immunity extended not only
to the ship itself but also to its cargo, despite the
fact that it was privately owned at the time of the
maritime transport. On this basis, with respect to
Peru’s claims, the Florida Court of Admiralty indi-
cated that the question of ownership of the cargo
was outside its jurisdiction and should be resolved
by the court of the State having jurisdiction, i.e. the
Spanish court.

The term “wreck” is currently defined in the Nai-
robi Convention to include a shipwreck or stranded
vessel or part of a vessel, including property on
board such a vessel, or property that has been or
was onboard such a vessel, or property, which is
lost from a ship and stranded, sunk or adrift at sea,
or a ship which is about to sink or run aground or

% Foreign Sovereign Immunities Act (FSIA) 1976.
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which is likely to sink or run aground, unless action
is taken to render assistance to the stranded ship or
the property stranded thereon (Art. 1 par. 2). Due
to Russia’s ratification of the Nairobi Convention,
the above definition has been implemented in the
MSC RF.

Thus, Russian law recognises the cargo as part
of the wreck, hence the lex flagi of the ship sunk on
the high seas applies to the cargo onboard thereof.

Scale of values

The issues related to the commercial value of
wrecks and the dangers that can be posed by ship-
wrecks have been discussed above, as well as the
arguments that justify the special legal status of
warships, which excludes them from the general
regime of wreck management.

This chapter of the study will focus on anoth-
er aspect of the legal regime of sunken property,
namely its treatment as underwater cultural heri-
tage.

The riddles of “Frau Maria”

National legislation in a number of countries,
including Russia, recognises the age of a wreck as
a criterion for qualifying it as protected underwater
heritage, i.e. 100 years or more.

As stated above, under Article 417 of the MSC
RF, the rights to property sunk in the territorial sea
are determined by the law of the state in which
the property is sunk. Legislation on the protection
of cultural property also applies to such property.
There is Federal Law “On Objects of Cultural Her-
itage (Monuments of History and Culture) of the
Peoples of the Russian Federation” in Russia, which
covers all objects of cultural heritage, regardless of
whether they are hidden in the ground or under
water. This law defines cultural heritage sites (his-
torical and cultural monuments), archaeological
heritage sites, archaeological objects and cultural
layers. However, it does not use the term “under-
water cultural heritage”.

Shipwrecks may be classified as cultural heri-
tage sites if they meet the criteria established by
this law and if at least 40 years have passed since
their creation or from the date of historical events
with which such sites are associated. Archaeological
heritage includes the remains of shipwrecks more
than 100 years old (Art. 18 par. 12). Objects of ar-
chaeological heritage, as well as all archaeological
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objects, including those under water, are in public
ownership. Any investigations of potential archae-
ological heritage sites can only be carried out after
a specific programme has been developed and an
appropriate permit (open list) has been obtained.

As an illustration of how the national rules of
a coastal state work in relation to foreign merchant
ships, consider the example of the Dutch merchant
sailing vessel Frau Maria.?®

On her last voyage, the Frau Maria left Amster-
dam for St Petersburg in autumn 1771 with a cargo
of luxury goods and art intended for the imperial
court in St Petersburg, including paintings by fa-
mous Dutch artists and large collections of Meissen
and Saxon porcelain. During the storm, the sailing
ship lost control and crashed onto rocks off the
coast of Finland. After the wreck, part of the cargo
was salvaged, but the paintings were not found
at the time. Despite the fact that the sailing ship
and its cargo have been lying at the bottom of the
sea for over 200 years, there is good reason to be-
lieve that the paintings by Dutch artists were not
damaged: paintings were protected by wrapping in
moose leather and hiding in lead tubes, the empty
space between the canvases and the walls were
filled with wax, and the tubes were hermetically
sealed and placed in lead boxes.

Because of this, the Frau Maria has become a tar-
get for treasure hunters. The search for the sunken
sailing ship began in the 1970s. In 1999, her wreck
was discovered by an international team of profes-
sional divers at a depth of 41 metres in the archipe-
lagic waters of Finland’s Aland Islands.

Claims over the cargo of the Frau Maria were
made by Finland, a coastal state in whose archipe-
lagic waters the wreck is located, and by Russia, the
successor state to the RSFSR, which in turn inher-
ited rights to the property of the Russian Empire,
including the valuables carried on the Frau Maria,
which had been purchased for Catherine Il at Rus-
sian treasury expense.

According to the 1963 Finnish Ancient Monu-
ments Act, the remains of a ship and its cargo found
in Finnish archipelagic waters, which have been in
Finnish waters for more than 100 years, constitute

%8 Riikka Alvik. The wreck of the Vrouw Maria - A sunken
treasure or a common European heritage? // Heritage
Reinvents Europe. EAC Occasional Paper No. 7, 2013.
URL: file:///C:/Users/79055/Downloads/The_wreck_
of_the_Vrouw_Maria_A_sunken_tr.pdf; https://www.
museovirasto.fi/uploads/Arkisto-ja-kokoelmapalvelut/
Julkaisut/vrouw-maria-final-report.pdf
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an archaeological monument and are the property
of the Finnish State.

The fact that the remains of the Frau Maria
were more than 100 years old was not in dispute.
The difficulty in determining the legal status of
her cargo was that the sailing ship sank in Swed-
ish waters in the 18th century, this territory came
under the jurisdiction of the Russian Empire in
1809 and only after the declaration of Finnish
independence in 1917 did Finland'’s sovereignty
over these waters come into play. The wreck had
therefore been under Finnish jurisdiction for less
than 100 years when it was discovered, whereas
before that the wreck had belonged to the Russian
Empire for over a century.

It is fair to say that, despite their mutual claims,
the Finnish and Russian parties have been negoti-
ating jointly since 2008 to lift the Frau Maria and/or
her cargo or to conserve her remains and establish
a museum in situ. While neither Finland nor Russia
is a party to the 2001 UNESCO Convention, both
parties have expressed their commitment to the
principles of the Convention as described below,
and their readiness to cooperate in the preserva-
tion of the Frau Maria and her cargo as underwater
cultural heritage sites. To date, the 100-year period
required by the Finnish Antiquities Act has expired.
A project to raise or establish an underwater mu-
seum of the Frau Maria has not yet been realised.

Underwater cultural heritage
and the 2001 UNESCO Convention

Shipwrecks in general and warships in particular
are of enormous cultural, historical and archaeolog-
ical value, as a kind of time portals that allow us to
look into the past and restore an authentic picture
of events long past. It is a non-renewable resource
whose value increases with time.

As described above, the sovereignty of coast-
al States is limited to inland waters, archipelagic
waters and the territorial sea, accordingly national
rules governing the protection of sunken property
of historic, cultural or archaeological value apply
within national borders. The resource regime of the
Area, of which the wreck eventually becomes part,
is not subject to national regulation. This has creat-
ed the need for the international harmonisation of
regulations for the protection of sunken property of
cultural, historical and archaeological value.

The notion of ‘underwater cultural heritage’is
derived from PACE Recommendation 848 ‘On Un-
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derwater Cultural Heritage® of 1978 containing
a provision for the protection of all sites that have
been submerged for at least 100 years (with the
possibility of both exceptions for sites of lesser sig-
nificance and extension of protection to sites of
historical or cultural interest that have been sub-
merged for a shorter period).*’ The determination
of the period of time under water as a criterion for
the qualification of a wreck as underwater cultural
heritage is of fundamental importance, as it pro-
vides a useful distinction between the time when
salvage and recovery rights on the one hand, and
the general rules of disposal of wrecks on the other,
cease to apply and a specific regime of protection
of underwater cultural heritage comes into force.
However, as described below, the temporal crite-
rion of identifying wrecks as underwater cultural
heritage sites has been rightfully criticized.

The regulation of underwater cultural heritage is
further developed by the UNCLOS, though it does
not use the term, referring instead to “archaeolog-
ical”and“historical” sites found on the seabed and
ocean floor, which are not defined by the UNCLOS.
However, Articles 149 and 303 of UNCLOS stipu-
late (1) the obligation of States Parties to protect
archaeological and historical objects in various
sea areas outside the jurisdiction of coastal States;
(2) this obligation is in the interest of humanity as a
whole; and (3) States Parties shall cooperate in ful-
filling this obligation. In addition, Art. 149 enshrines
preferential rights to finds for the State or country
of origin or the State of cultural origin or the State
of historical and archaeological origin.*!

The term “underwater cultural heritage” is de-
fined by the UNESCO Convention, which includes
all traces of human existence having a cultural, his-
torical or archaeological character which are par-

3 Parliamentary Assembly of the Council of Europe.

4 The document also recommends closing gaps in the
national regulation of underwater cultural heritage by
extending legislation on land-based cultural property,
as well as establishing a reward for the discovery of
underwater sites and their locations, irrespective
of the commercial value of the find. See: https://
assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.
asp?fileid=14882&lang=en

41 The State of origin refers to the State from which the
cultural object was taken by sea; the country of origin to
a country that did not possess the rights of a State at the
time of the object’s origin; the State of cultural origin or
the State of historical and archaeological origin may be
understood as the State where the object was created
or where it was found in archaeological excavations, see:
Boguslavsky M.M. Op. cit.
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tially or totally under water, periodically or contin-
uously, for at least 100 years , including (1) objects,
structures, buildings, artefacts and human remains,
together with their archaeological and natural sur-
roundings; (2) vessels, aircraft, other vehicles or any
part thereof, their cargo or other contents.

The 2001 UNESCO Convention was born in re-
sponse to the practice of dealing in a strictly com-
mercial manner with recovered treasures since the
discovery and recovery of underwater treasures
began in earnest. This is evidenced firstly by its
emphasis on the in situ protection of underwater
cultural heritage, whereby any recovered wreck
meeting the criteria of underwater cultural heritage
shall be conserved and managed in a manner that
ensures its long-term protection, secondly by the
principle that underwater cultural heritage shall not
be commercially exploited*?, and thirdly by the pro-
vision that activities directed at underwater cultural
heritage shall not be undertaken for commercial
purposes.

The 2001 UNESCO Convention aims at the cod-
ification and progressive development of rules
relating to the protection and preservation of un-
derwater cultural heritage in conformity with inter-
national law and practice (Preamble). This objective
is pursued through the obligations assumed by
the States Parties to cooperate in the protection
of cultural heritage under water in internal waters,
archipelagic waters, territorial sea, exclusive eco-
nomic zone, continental shelf and high seas and
to take all necessary and feasible measures to that
effect (Art. 2 par. 2).

Furthermore, the 2001 UNESCO Convention
is intended to ensure that all States Parties with
an interest in a discoverable underwater cultural
heritage site have the possibility to participate in
the decision of its fate. In the first place it concerns
(1) the flag State of the wreck, including in situa-
tions (i) when no precise information is available on
the flag the wreck was flying or (ii) when the flag
State has explicitly endangered the wreck; (2) the
coastal state in whose territorial waters, exclusive
economic zone or continental shelf the wreck is

42 States Parties to the UNESCO Convention have an
obligation to take measures to prevent the entry into their
territory of underwater cultural heritage illicitly excavated
or exported (Article 14). States Parties to the Convention
have a duty to take all practical measures to ensure the
non-participation of their nationals and vessels flying their
flag in any activity directed at underwater cultural heritage
not in conformity with the Convention (Art. 16).
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found, and (3) a state with a verifiable link to the
wreck, especially of a cultural, historical or archae-
ological nature (Art. 9 par. 5).

The recognition of a State with a cultural, histori-
cal or archaeological link to an underwater heritage
site is especially important in cases where the age
or condition of a wreck makes it difficult to identify
with certainty its ownership.

Up to date, 69 countries have ratified the 2001
UNESCO Convention, including Spain, France, Por-
tugal, Italy, South Africa and many Latin American
countries. However, many maritime powers, includ-
ing Russia, England, Norway, the Netherlands, the
USA, have not ratified the Convention.

Among the reasons for not ratifying/acceding to
the Convention are (1) extending the Convention
to warships and other government ships used for
non-commercial purposes; (2) expanding the juris-
diction of coastal states, potentially upsetting the
balance between mare liberum and mare clausum
principles that emerged from UNCLOS*; (3) defin-
ing underwater cultural heritage too broadly.

Military secrecy vs cultural value

Although it was proposed during the discus-
sion of the text of the 20017 UNESCO Convention
that sunken warships and other State vessels used
for non-commercial purposes should be excluded
from its scope, this was not done. This is crucial,
as a significant proportion of wrecks falling under
the definition of underwater cultural heritage are
warships or vessels in the public service.

The inclusion of warships in the scope of regula-
tion of the 2001 UNESCO Convention is one of the
main obstacles to its ratification by many maritime
states, as they see in the provisions of the Conven-
tion a limitation of the widely recognised and ap-
plied principle of sovereign immunity of wrecked
warships. One of the problematic provisions of the
Convention is Art. 7 (3), which recommends that
coastal states in whose archipelagic waters or ter-
ritorial sea state wrecks are located should inform
the flag state about their discovery. England, France
and Russia have proposed amending this provision
to make informing the flag State an obligation of
the coastal State, but this has not been adopted.*

Also, opponents to ratification of the Conven-
tion refer to Art. 10 (7), which provides that under

4 Roberts H. Op. cit.
4 |bidem.
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certain conditions the coastal State in whose exclu-
sive economic zone or on whose continental shelf
an underwater cultural heritage object is located
may prohibit the flag State from dealing with it if
this threatens the sovereignty of the coastal State
and may also, before consultation with the flag
State and without its consent, take measures to
prevent imminent danger threatening the cultural
heritage.

Meanwhile, in 2015, the Resolution of the In-
stitute of International Law* “On the legal regime
of sunken warships and other State vessels in in-
ternational law"*® was published, which confirms
the validity of the principle of sovereign immunity
in respect of underwater cultural heritage sites.
The working documents of the Resolution state
that the status of such sites is not in conflict with
the ownership of the wrecks and the regime of
sovereign immunity, particularly as the UNESCO
Convention itself expressly states that its provi-
sions in no way limit the rights of the States Parties
under international law and shall be interpreted
in @ manner that ensures their conformity with
UNCLOS (Art. 3). The legal regime of underwater
cultural heritage envisaged in the Convention,
however, imposes additional obligations on the
owner and/or flag state to protect such proper-
ty and preserve its archaeological and cultural
value.”

It should be noted that in some respects the
UNESCO Convention provides more protection to
the flag State of a shipwreck than the principle of
sovereign immunity. For example, the principle
does not apply to ships that have been abandoned
or sold for scrap by the state. As mentioned above,

% The Institute of International Law (Institut de droit
international) was founded in 1873 and still functions as
an informal academic society with over 100 members and
corresponding members. The Institut de droit international
has played an enormous role in solving international
problems, codifying international law and establishing
modern international legal principles. For more details
see, for example: Dorskaya A. Institute of international
law: the experience of unofficial scientific community //
Proceedings of Russian State Pedagogical University.
2010. N°134. URL: https://cyberleninka.ru/article/n/
institut-mezhdunarodnogo-prava-opyt-neofitsialnogo-
nauchnogo-soobschestva (date of reference: 12.01.2022).

4 Ronzitti N. (Rapporteur) The Legal Regime of Wrecks of
Warships and Other State-owned Ships in International
Law (Tallin Session, 2015) // Yearbook of the Institute
of International Law, 76. https://www.idi-iil.org/app/
uploads/2017/06/02-Ronzitti-epave.pdf

47 Ronzitti N. Op. cit. P. 295.


https://cyberleninka.ru/article/n/institut-mezhdunarodnogo-prava-opyt-neofitsialnogo-nauchnogo-soobschestva
https://cyberleninka.ru/article/n/institut-mezhdunarodnogo-prava-opyt-neofitsialnogo-nauchnogo-soobschestva
https://cyberleninka.ru/article/n/institut-mezhdunarodnogo-prava-opyt-neofitsialnogo-nauchnogo-soobschestva
https://www.idi-iil.org/app/uploads/2017/06/02-Ronzitti-epave.pdf
https://www.idi-iil.org/app/uploads/2017/06/02-Ronzitti-epave.pdf

England sold its ships that perished in the Battle
of Jutland in 1916 (and thus passed to underwater
cultural heritage status in 2016), which terminated
sovereign immunity for them, and with it the UK
lost the right to intervene in determining the fate of
these ships. However, the UNESCO Convention ex-
tends the status of warships and other government
ships used for non-commercial purposes and the
related flag state rights to ships falling under the
definition of underwater cultural heritage, which
were owned or operated by a state at the time of
sinking, regardless of the subsequent disposition of
the flag state (Article 1 (8)). In other words, the sta-
tus of a State ship under the UNESCO Convention
cannot be lost even after the ownership of the State
concerned has ceased. Therefore, if Great Britain
and the Netherlands were parties to the UNESCO
Convention, any action in respect of the wrecks of
the Battle of Jutland would require the consent
of Britain, notwithstanding their sale to a private
Dutch company.*®

Limits of protection of underwater
heritage

In contrast to Recommendation 848 on Under-
water Cultural Heritage, the 2001 UNESCO Conven-
tion, in defining the notion of underwater cultural
heritage, does not make the reservation that it does
not extend to less significant sites. For countries, as
for instance England or Russia, where the protec-
tion of wrecks is granted upon discovery, assess-
ment of their cultural, historical or archaeological
importance and entry in a specialised register, a
literal interpretation of the definition of underwa-
ter cultural heritage would lead to the hypocritical
conclusion that by becoming a Party it would be
obliged to grant the same level of protection to all
sites in its territorial waters that fall within the defi-
nition of underwater cultural heritage. For instance,
there are about 10'000 shipwrecks in British terri-
torial waters, for which State protection is neither
possible nor necessary.

However, in the English literature on the pro-
tection of underwater cultural heritage, there is a
view that this understanding of the operation of
the UNESCO Convention is erroneous. In reality, the
purpose of the Convention is not to discover and
establish protection for every site that meets the
notion of underwater cultural heritage, but rather

“  Roberts H. Op. cit.
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to protect those sites that are already being acted
upon.®

As has been pointed out above, another con-
troversial criterion for the classification of wrecks
as underwater cultural heritage is their time under
water. Criticism of this approach is mainly due to
the fact that the choice of a period of 100 years
has no scientific justification and has been chosen
on the basis of administrative convenience. One
practical disadvantage of the 100-year period is
the current impossibility to classify as underwa-
ter heritage ships sunk during the Second World
War (ships sunk during the First World War have
already acquired the status of underwater cultural
heritage).*®

The starting and ending points of the 100-year
period are relevant to the temporal criterion. As
mentioned above, the criterion for the qualifica-
tion of a sunken property as archaeological heri-
tage under public ownership in Finland is the time
spent in sovereign waters, and thus, in the case
of the Frau Maria, the starting point of 100 years
was the proclamation and recognition of the in-
dependent Republic of Finland. In Russia, wrecks
are considered archaeological sites from the date
of their origin or from the date of their creation,
i.e., the time of construction of the vessel or the
creation of the objects on it is decisive. UNESCO
Convention considers as underwater cultural heri-
tage sites that have been partially or totally under
water, periodically or continuously, for at least 100
years. In this case, the time counts from the time
of the wreck.

For the UNESCO Convention, the important
guestion is at what point a period of 100 years
must elapse before a wreck falls under the regime
of underwater cultural heritage. Does the discov-
ery of a wreck terminate this period? It has been
suggested in the literature that the period of sub-
mergence should not be determined at the time
of discovery, but at the time the wreck is supposed
to be surveyed and recovered. This approach best
contributes to the principle of protection of un-
derwater cultural heritage enshrined in the Con-
vention®'.

4 Roberts H. Op. cit.

50 Peltokorpi V. Op. cit. P. 10; Nafziger J.A.R. Frontiers of
Cultural Heritage Law. Leiden and Boston: Brill Hijhoff,
2021.P.51.

51 Forrest C. A New International Regime for the Protection
of Underwater Cultural Heritage. International and
Comparative Law Quarterly, 2002, 51. P. 511-554.
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Conclusion

Flag State ownership of wrecks, including those
falling under the definition of underwater cultural
heritage, cannot always protect the owner of the
wreck from the claims of the coastal State in whose
waters the wreck occurred, nor from the claims of
salvage companies demanding reward for the re-
covery of the wreck in the high seas.

It is for this reason that the concept of sovereign
immunity, on which the flag state relies to protect
its rights in relation to a shipwreck against claims by
coastal states and salvors, has become widespread.
However, this concept is theoretically flawed, and
its application can lead to unfair dispute resolution.
In addition, it only applies to warships and other
publicly owned vessels used for non-commercial
purposes. Accordingly, based on the principle of
sovereign immunity, the flag state is not entitled
to any claim against ships in respect of which it has
expressly relinquished or ceded ownership.

Shipwrecks falling within the definition of un-
derwater cultural heritage are not only of com-
mercial value. They are the heritage of humanity
as a source of historical, cultural and archaeological
knowledge.

Therefore, an adequate legal regulation of un-
derwater cultural heritage requires the resolution
of a multitude of issues pertaining to private and
public international law. The main problem in elab-
orating and internationally unifying such a regu-
lation is the need to reconcile the interests of all
parties involved, which include the flag State, the
coastal State in whose waters the vessel is situat-
ed, States with a verifiable link to the vessel and/
or its cargo, the private owners of the vessel and
cargo, search and salvage companies professionally
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engaged in shipwreck recovery and the scientific
archaeological community.

The UNESCO 2001 Convention is an attempt
to deal with these issues, based on a reconcilia-
tion of already established international custom,
notably salvage and finders’rights and the princi-
ple of sovereign immunity of wrecks, and recent
doctrinal developments concerning the status of
underwater cultural heritage, aiming to protect
historical and cultural property and reconcile the
interests of all parties involved. The UNESCO Con-
vention guides States Parties with an interest in
an underwater cultural heritage site to mutually
coordinate their actions and to cooperate, also
by concluding international treaties concerning
a specific wreck.

However, it cannot be overlooked that the con-
cept of sovereign immunity retains its position. The
ambiguity between this concept and the legal re-
gime of underwater cultural heritage proposed by
the UNESCO Convention is one of the main reasons
why many maritime powers, including Russia, Nor-
way, the UK and the USA, have not ratified the UNE-
SCO Convention. However, in both the UK and the
US, the UNESCO Convention has been the subject
of intense debate in the legal community since its
conclusion. Both of these countries, unlike Russia,
were represented in the Institute of International
Law Commission, which worked on the Resolution
on the Legal Regime of Sunken Warships and Other
State Ships in International Law.

Unfortunately, the legal status of sunken prop-
erty in general and underwater cultural heritage in
particular has not yet been adequately addressed
in the national legal literature, and the prospects
for ratification of the UNESCO Convention are very
dim. =
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MarucTpaHT B yHUBepcuTeTe KennrtayHa , nporpamma «Mopckoe npaBo»

[lpasoBas npmpoaa AOrosopa
TPAHCNOPTHOM dKCNeaAnUUnN:
3apy6eXXHbl onbIT N pOCCUNCKOE

oCMbiCNheHNne

Cmames noceawjeHa ycmaHosieHuto npasosoli npupodsl 002080pa MpaHcnopmHoU 3Kkcneduyuu.
[na amozo asmop aHanusupyem 3K0OHOMUYeCKyto Npupody YKa3aHHO20 002080pd, €20 npedmem
U 0meemcmeeHHOCMb 3d €20 HapyweHue. Kpome mozo, 8 cmamee npugooumcs 3apybexxHbili onelm
pe2y/iupo8aHusa yKazaHHo20 UHCmMumyma e npasonopaokax AHenuu, lepmaruu u OpaHyuu. Aemop
cpasHusaem peuieHue omoesibHbIX 80NPOCO8 NPABOBO20 OCMbIC/IEHUSA 002080PA MPAHCNOPMHOU
3Kcneduyuu 8 Poccuu u 8 0603Ha4YeHHbIX NPAagonopsao0Kax. Beisod pabomel 3akio4aemcs 8 mom, Ymo
002080p MpaHcnopmHoU 3Kkcneduyuu 8 poccutickomM npasonopsoKe cehopMyIUpPOBAH He Ha OCHOBAHUU
npedmema 002080pd, a HA OCHOBAHUU €20 06Bbekma. Pe3ysibmamom makozo Nooxo0d A8/19emcs mo,
4Ymo 00CMamoyHo 60/bLIOE KOIUYeCMao 0653amesibCMBeHHbIX OMHOWEeHUU MOXem 0X8ambl8ambCa
onpeodesieHUeM 002080pd MPAHCNOPMHOU 3Kcneduyuu. Imo, 8 C80K 04epedb, MoXxem NpueooUMb
K HebsazonpusmHoIM 0715 NpABonopsA0Ka U 2pax0aHCKo20 060poma noc1e0cmausm 8 Cea3u C mem,
YUMo 8 poCcUlickoM Npdge 0cMmeemcmaeeHHOCMb 3KCNedumopa 02paHuYeHa.

Knioyessle criosa: nepesoska 2py308, 002080p mpaHcnNopmHoU 3Kcneduyuu, nocpedHuYeckue 002080pd,
002080p KOMUCCUU, 002080p d2eHMUPOBAHUS.

BBepeHmne

[loroBop TpaHCMOPTHOW 3KCNeaAnLUmn onpe-
aenaetca B [paxkgaHCKoM Kopgekce Poccumckonm
QOepepaunn’ (nanee — MK PO) uepes 06s13aHHOCTb
OJIHOW CTOPOHDI BbIMOMHUTb UV OPraHn30BaTb
BblMOSIHEHWE OMnpefeNieHHbIX JOFOBOPOM 3JKC-
neguumn ycnyr, CBA3aHHbIX C NepeBO3KON rpysa
(cT. 801). B ab3aue BTOpOM TOW e cTaTbyu nepe-

UNCNAKTCA HEKOTOPbIe MPUMEPbI TaKUX YCYT.
MepeueHb ABNAETCA OTKPbITbIM. Takoe LWNpokKoe
onpegeneHne gOroBopa TPaHCMOPTHOM 3Kcneau-
LMn He NO3BONIAET YCTaHOBUTb Te cneuunduyeckne
0COBEHHOCTM, KOTOPblE ero xapaktepusyioT. Ha-
npumep, COOTHECEHME onpeeNneHna JOroBopoB
TPaHCMOPTHOM 3KCNeanLMn N NepeBo3KN rpysa
n3 ct. 785 TK PO n cT1. 115 Kogekca Toprosoro
MopennaBaHua Poccuiickon Qepepaunn? (ga-

' Cob6paHue 3akoHogaTenbcTBa Poccuinckon Oegepaumnm
o1 2021,N2 47, cT. 7796.

2 CobpaHue 3akoHopaTenbcTBa Poccuiickon Oepepaummn
o1 1999, N@ 18, cT. 2207.
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nee — KTM P®) gemoHCTpupyeT, 4To NnpeameTomM
[OroBopa TPaHCMNOPTHOW SKCNeaULNN MOXKET OX-
BaTblBaTbCA U CaMO OCYLLECTB/IEHNE NepPeBO3KN.
3710 noaTBepxAaeTca GopMynMpPOBKON Nosoxe-
HUI O COOTHOLWEHUWN YKa3aHHbIX 0653aTeNbCTB
B M. 25-29 lNocTtaHoBneHnsA NneHyma BepxoBHO-
ro Cypa Poccuiickon Oegepauum (ganee - MrBC)
oT 26.06.2018 N2 26 «O HeKOTOpPbIX BOMNpPOCax
NpYMeHeHMA 3aKoHOZaTeNbCTBa O JOroBope
nepeBo3KM aBTOMOOUIIbHbIM TPAaHCMNOPTOM Mac-
CaXKMpoB 1 6araxa 1 0 4OroBope TPAHCMOPTHOM
3KCneauLUmnm»®, KOTOPbIMM YCTaHaBNMBAETCA, UTO
3KCMeAUTOpP B HEKOTOPbIX CyYaax NpUHMMaeT
Ha ceba 006A3aHHOCTU NepPeBO3UYMNKa U JOJIKEH
HeCTN OTBETCTBEHHOCTb Kak NepeBo34unK. AHasno-
FMYHbIN BbIBOJ MOXHO CAenaTb N3 COMOCTaBEHMA
TPAHCNOPTHOWM 3KCNeANLUM 1, HaNnpuMep, Norpy-
304HbIX paboT. Oba yKazaHHbIX JOrOBOpPa CBA3aHbI
C NepeBO3KoM rpysa. loroBop Norpyskm MokeT
TaK)Ke OXBaTblBaTbCA onpepesieHneM orosopa
TpaHcnopTHowW 3kcnegnuun n3 MK PO.

Taknm 06pa3om, JOroBOP TPAHCMOPTHOM 3KCe-
AL MOXET BOMpaTb B ceba 06A3aTenbCTBa, KO-
TOpble XapaKTepPHbl 4/1A NHbIX JOTOBOPHbIX TUMOB.
[aHHaA cnTyauma MeeT BaykHOe 3HaueHue B CBA3M
C TeéM, YTO OTBETCTBEHHOCTb TPAHCMOPTHOrO 3KCNe-
LAMTOpa orpaHnyeHa (cT. 6-8 OepepanbHOro 3akoHa
o1 30.06.2003 N2 87-13 «O TpaHCNOPTHO-3KCNeau-
LMOHHOI AeatenbHocTu»*, ganee — O3 «O T3»).
Kpome Toro, cywecTBYyoT U HEKOTOPbIe MpoLeccy-
anbHble 0COOEHHOCTH, CBA3AHHbIE C NPeabABNIEHN-
€M VICKa K 3KCneanTopy 1 MCKOBOW AaBHOCTbio — O3
«O T2[}» npegycmaTpmrBaeT COKpaLLEHHYIO NCKOBYIO
JaBHOCTb (1 rog) ons TpeboBaHWi U3 gorosopa
TPAHCMOPTHOW 3KCNeANUUM 1 CneyunanbHbIi npe-
TEH3MOHHbIN MOPALOK.

B cBA3M C M3N0OXXEHHON HEOAHO3HAYHOCTbIO
0651acTV NPUMEHEHMSA NONOXKEHUI O JOroBope
TPaHCMOPTHONM 3KCNeanUMN MOXET BO3HUKHYTb
CUTyaums, Npu KOTOPOW 3aWuTy SKCcneanTopa
6yneT nonyyaTb MU0, KOTOPOE, HanNpumep, ocy-
LeCTBNAET XPAaHEHME UK MOrpPy30UHble PaboTbl.

3 TocTaHoBneHye MneHyma BepxosHoro Cyaa Poccuiickon
Qepepaunn ot 26.06.2018 N2 26 «O HEKOTOPbIX BOMpPOCax
NPYMEeHEeHNA 3aKOHOAaTeNbCTBa O JOrOBOPe MNepeBO3KM
aBTOMOOMIIbHBIM TPAHCMOPTOM Fpy3a, NMaccaxmpos 1 6a-
raxa n o JOroBope TpaHCNopTHOM aKkcneamumumny» // CMNC
«KoHcynbtaHTI 00,

4 CobpaHue 3akoHogaTenbcTBa Poccuinckon Oepepaumnm,
2003, N2 27, cT.2701.

> OrpaHunyeHne OTBETCTBEHHOCTM MOrPy34nKa, Ha3BaBLLIErO
cebs aKkcneanTopom, cm.: MocTaHoBeHNe [eBAToro apou-
TPaXXHOro anennAunoHHoro cyaa ot 13.02.2019 Ne 09Ar1-
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Jlnyy cTaHOBMTCA BbIFOLHO Ha3biBaTb cebA Kcne-
AVTOPOM, TaK KaK BCNEACTBME 3TOrO OH MOyYnT
NbroTHOE MNoJsioXKeHne B obasaTenbcTee. [ns Toro
yTo6bI N3beXxaTb TakUx CUTyauunii, HeobxoaUMo
onpefenunTb Te OTHOLLIEHUS, KOTOpble MOTyT 6bITb
YPErynmpoBaHbl MOSIOXKEHMAMN O TPAHCMOPTHOW
aKkcneauymn. B cBA3M € 3TMM HEOOBXOAMMO YyCTa-
HOBUTb Te NpaBa 1 06A3aHHOCTY, KOTOPble MOTYT
1 OOJIXKHbl BO3HMKATb 13 Or0OBOPa TPAaHCMOPTHOMN
3KCneanuMn, To eCcTb NpeamMeT AOroBopa TpaHC-
MOPTHOW 3KCNeANLUN 1 ero NPaBoBYIo NPUpPoay.

Llenb HacToALWen cTaTby 3aKJOYAETCA B onpe-
JeNeHnn NpaBoBoON NPUPOAbl 4OrOBOpa TPAHC-
NOPTHOW 3KCMEeANLMN B POCCMNCKOM Npase. nAa
AOCTUXKEHWA 3TON LieNI HeobX0AMMO onpeaennTb
SKOHOMWYECKYI NPUPOAY YKa3aHHOro JOroBo-
pa, ero npegmMeT 1 OCHOBaHMA OTBETCTBEHHOCTU
JKCMeauTopa B YKa3aHHbIX OTHoWeHMAXS. Kpome
TOro, B pamMkax HacTOALLEro nccnefoBaHmaA pac-
cMaTpuBaeTcA 1 3apybexxHbIl ONbIT perynnposa-
HUA TPAHCMOPTHO-3KCNEANLUNOHHbBIX OTHOLLIEHWI,
B YaCTHOCTW, MOAXOAbI K TPAHCMOPTHOW SKCneau-
UMM B QHIIMNCKOM, GPaHLY3CKOM 1 FepMaHCKOM
npasonopaAgkax. [JaHHble NnpaBonopAaKky 6binu
BblOpPaHbl HEC/TYyYallHO — OHM BbICTYMAIOT HEKO-
TOPbIMY apXeTUnamMu MNOHMMaHMA TPAHCMOPTHOM
aKcnegmumm, Kotopble 6yayT 0603HaueHbl B fanb-
Henwem.

l. 9koHOMUuecKas npupoaa forosopa
TPaHCNOPTHON 3KCneauunn

Ponb akcnegutopa B meXxayHapo4HbIX nepe-
BO3KaX MOXHO OnmncaTb CNOBOCOYETAHNEM «apXW-
TEKTOp NepeBo3KK’. DTa SKOHOMMYeCKaa Mmogesb
3KCNeANLMUN BbIPAXKaeTcA B HECKONbKNX QYHKLNAX,
KoTopble BbigenstoTcs MexayHapogHon depepa-
Lmen accoumaumim TPAHCMOPTHbIX 3KCNeaUTOPOB
(nanee — OUATA): KOHCYNbTaTMBHasA, NOrPy30UHas,

70161/2018 no peny N2 A40-253996/2017 // CNC KoHcynb-
TaHT noc. OrpaHnyeHre NCKOBOM JaBHOCTM NMOTPy3UnKa
cm.: MocTaHoBneHre ApbrTpaxHoro cyna Bonro-Batckoro
oKpyra oT 27.05.2020 N° ®01-10502/2020 no aeny N2 A43-
23345/2019 // CMNC KoHcynbTaHT nitoc.

6 AHanorvnyHbIn MeTo onpeaeneHnsa NpPaBoBoN NPUPOAbI
foroBopa 6bin 6osiee NoApoOHO ONMUCaH B CTaTbe, MOCBSA-
LLileHHOW fOrOBOPY NepPeBO3KM rpy3a, cM.: Kapumos b. lNpa-
BOBas Nprpoa AoroBopa NepeBo3Km rpysa: 3apyoexHbii
OnMbIT 1 POCCUNCKOe ocMbicneHne // Mopckoe npaso. N° 3.
2022.C.73-101.

7 Schramm H.-J. Freight Forwarder’s Intermediary Role in
Multimodal Transport Chains. A Social Network Approach.
Berlin: Springer-Verlag. 2012. P. 24.



MHPOPMALMOHHAA, AOKYMEHTapHas, YapTepHas,
KOHCONMAALMNOHHAA, CTPaxoBas, NOrncTnyeckas,
Haf30pHasA, KBa3u-GMHAHCOBAA N TPAHCMOPTHasA
(nepeBo3oyHasn) dyHKUMKE. OHY Npegonpenens-
0T MNONOXEHNe, KOTOPOe 3aHMMAET SKCNegnuTop
B MePEeBO30YHOM MpoLiecce’.

InAa Toro uto6bl 6oM1EE ACHO MOHATb POJIb IKC-
neanTopa, MOXHO 06pPaTUTb BHUMAHUE Ha Clie-
aywownn npumep. Npy3 HeobxoaMo JOCTaBUTb
13 cTpaHbl A B CTpaHy b Ha Tpex Buaax TpaHcnoprTa:
ABTOMOOMbHbIN, BO3AYLLHbIA 1 BOAHBIN. B Takom
OTHOLLEHNN HeJOoCTaTOYHO MPOCTO 3aK/OUYNTb
LOrOBOP C TPeMs pasfiNyHbIMW NepeBO3YNKaMU,
Heob6XoAMMO OpraHN30BaTb MEpPErpy3Ky rpysa,
0dOPMUTb TPAHCMOPTHbIE, TAMOXKEHHbIE U NHbIE
LOKYMEHTbI, CTPaxoBaHue rpy3a 1 OTBETCTBEHHOCTM
NnepeBO3YMKOB B COOTBETCTBMM C NpPaBuUiaMu Tex
IOPUCANKLNIA, B KOTOPbIX 3TOT rPYy3 OKaXKeTCA B MPO-
Liecce nepeBo3Ku. Kpome TOro, nepeBo3yumKkm MoryT
CYLLIeCTBOBATb B Pa3fMYHbIX LPUCANKLUAX C pa3-
JINYHBIM PEerynMpoBaHNEM JOrOBOPHOW MoZenu
nepeBO3KM, UTO BAINAET Ha MePEeroBOPHbIN NpoLecc
n yueHoobpasoBaHue. Bce 310 co3paeT ycnosus,
npu KOTOPbIX 6B3HEC, KOTOPOMY HEO6XOAUMO A0-
CTaBUTb TOBApP M3 CTPaHbl A B CTpaHy b, BbIHyXaeH
HeCTM BbICOKME TPaH3aKLUMOHHbIe N3epXKKK BCea-
CTBUE NIOTUCTUYECKUX TpyaHOCTen. IMeHHO ana
YMeHbLUEHWA TaKUX N3epKekK Bo3HMKaeT durypa
TPAHCMOPTHOIO SKCMEeAMTOPA, KOTOPbIN NPYHUMAET
Ha ce6s1 06513aHHOCTb MO OpraHU3aLuNn NepeBos-
OYHOro npouecca'’,

Kak Mbl BUANM, POJib TPAHCMOPTHOIO JKCne-
AMTOpa B NepeBO30YHOM NpoLecce KOMMIEKCHanA
1 BOMpaeT B ceba XapaKTepUCTUKU Pa3fINYHbIX BU-

8 lbid. P. 25. Kpome Toro, ®UATA BbigensieT Takyto GyHKLMIO
TPaAHCMOPTHOMN 3KCNeANLUMMN Kak «bugyunapHas GyHK-
Lus», oaHaKo GuayLMapHOCTb MPUMEHVIMA K TpaHcnop-
THO-JKCMeANTOPCKON AEATENbHOCTY LW KaK XapaKTe-
PUCTVKA YKa3aHHOMo OroBOpPa, Tak Kak aKcneantopy
BO MHOMUX C/lyyasx nepepaercs 6osblue Npas, Yem He-
06X0AMMO Af1A JOCTUXKEHUA Uesnieil 06A3aTeNbCTBa, No-
3TOMY PacropsKeHNe TaKUMMN MPaBaMn HOCUT Guayum-
apHbIN XapakTep. B cBA3W ¢ 3TMM B HacToAWeEN cTaTbe
dugyumnapHasa pyHKLMUA SKCNeguTopa OTAENbHO He pac-
cmaTpuBaeTcs.

°  ABTOpamMu BbIZENATCA 1 UHble GYHKLMU SKCNeANTOPOB.
06 anbTepHATVBHOM B3rsige Ha GpyHKUMM SKCcneanTopa
1 VX BIUSHMMW HA NePEBO30YHBbIN NPOLLECcC Ha npumepe Ku-
Tasa cm.: Lu Y., Dinwoodie J. Comparative Perspective of In-
ternational Freight Forwarding Services in China // Trans-
portation Journal. 2002. Vol. 42. No. 2. P. 21-22.

% Morrow. G. Freight Forwarders. Their Role in Transportation
Scheme // National Defense Transportation Journal. 1952.
Vol. 8. No. 6. P. 42.

I1l. CTATbU

[I0B SKOHOMUNYECKOW aeATenbHOCTU' !, DKcneauTop
NPUHUMAET Ha ceba MHOXeCTBO QyHKLMIA. Takne
bYHKUMK, B CBOIO OYepefib, HarpaBeHbl Ha eAVHYO
Lesb — obecrieveHme 6e30MnacHOM TPAHCNOPTMPOB-
KW rpy3a 13 OJHOWN TOUKU B APYrYio.

Il. MpepmeT aoroBopa TPaHCNOPTHON
aKcneanuLUN

1. AH2nuA. Aeeum v. [IpuHyunan

Kakoe-nnb6o obuiee noHATNE «NpeamMmeTa goro-
BOpa» B aHINACKOM Npase BblAeNnTb 4OCTaTOYHO
CNTIOKHO BBMAY NpUHLMNa cBO6OAbI AOTOBOPA, KO-
TOPbIN B MONIHOW Mepe pPacnpoCTpaHAeTCA Ha fio-
6ble [oroBopHble ycnoBuaA'?. B Takom criyyae HeT
cTporux chopmMynmpoBaHHbIX NPABONOPALKOM
npaB 1 06A3aHHOCTEN, XapaKTepHbIX ANA OTAeNb-
Horo foroBopa. AHIMNNCKWI Cy HTeprNpeTMpyeT,
B MEPBYI0 oYepeab, BOJIHO, BblpaXKeHHY0 CTOPOHa-
MW [OrOBOPA, KOTOpPasA BMNOCNEACTBUN NOMyYaeT
NpaBoBYIO 3aLymnTy'>.

Tem He MeHee B aHIMMINCKOM NPAKTMKE U JOK-
TPUHe porb 3KCNeanTopa B obLLem ennTca Ha ABa
BMJa: posb NpuHLUMnana u ponb areHta. OCHOBHOWN
Kputepuii — obpasoBaHue MeXay KIMEHTOM KC-
neguTopa 1 NepeBo3YNKOM NpAMON obA3aTtenb-
CTBEHHOW cBA3u (privity of contract).

Ecnn skcnepuTop npuHMmaeT Ha ceba o06s3aH-
HOCTb MO OCYLIEeCTB/IEHMIO NepPeBO3KM CaMOCTO-
ATENbHO WU NPWY NOMOLUU AL, HAHATLIX UM AnA
OCYyLLeCTBNEHNA 3TON AeATEeNbHOCTHY (servants),
TO TAKOW 3KCNeanTop ABASETCA NPUHUUNanom'™,
B Takom cnyyae foroBopbl € nMuyamu, ocyLlecT-
BNAOWMMYM NepeBO3Ky, SKCNeAnUTop 3akKitoyaeT
OT CBOEr0 UMEHW, 1 MeXxIy KNMEeHTOM 3KcneanTopa
1 NepeBO34YMKOM He obpasyeTca npsmon obAsza-
TeNIbCTBEHHOW ¢BA3W (no privity of contract)®.

B cnyuae, ecnu skcnegutop copencreyet
nepeBo3Ke rpy3a, HO Npu 3ToM nNpAman oba3a-

" AnbTepHaTMBHbIV B3MNAL HA TUMbl TPAHCMOPTHON 3KCNe-
OULMN 1 POJIb SKCMEANTOPOB B NEPEBO30YHOM MpoLiecce
cm.: Davies G.J. The Role of Exporter and Freight Forward-
er in the United Kingdom // Journal of International Busi-
ness Studies. 1981.Vol. 12. No. 3. P. 101-104.

12 Chitty on Contracts / ed. by Beale H.G. London: Thomson
Reuters. 2018. Para. 1-030, 1-032.

3 Eurico S.p.A. v. Philipp Brothers (The “Epaphus”) [1987] [Elec-
tronic Resource] // I-law. Informa [www.i-law.com]. https://
www.i-law.com/ilaw/doc/view.htm?id=150592 [date of ac-
cess: 15.07.2022]

4 Glass D.A. Op. cit. P. 59.
> lbid.

59


https://www.i-law.com/ilaw/doc/view.htm?id=150592
https://www.i-law.com/ilaw/doc/view.htm?id=150592

MOPCKOE NMPABO | MARITIME LAW | 4 « 2022

TeNbCTBEHHaA CBA3b 0OpasyeTca y nepeBo3unKa
C rpy3ooTnpaBuTenemM (KNMeHTom aKcneanTopa)'s,
TO TaKoW 3KCNeauTop BbICTynaeT B POM areH-
Ta'’. CBUAETENbCTBOM NPAMON 06A3aTe/IbCTBEH-
HOW CBA3M MeXIy PpaKTMUECKUM NepPeBO3UYNKOM
N rPY300TNPABUTENEM MOXET ABAATLCA NPsAMas
BblJaya TPAHCMOPTHOro AOKYMEHTa OT NepeBo3-
UMKa K rpy300TnpaBuTento (KNMeHTy SKkcnegmTopa)
nnbo NpsAmoe yKasaHue B JOroBOpPe TPAHCMOPTHOM
3KCMeAMUUM Ha TO, UTO SKCMeaNTOp AEeNCTBYET B Ka-
yecTBe areHTa. BmecTe ¢ Tem cam no cebe dakT Ha-
nnuma npamor o6a3aTenbCTBEHHON CBA3N MeXay
rpy300TnpaBuTesieM 1 NEPEBO3YMKOM He BCeraa
0CBOOOXKAEeT OT OTBETCTBEHHOCTU SKCNEANTOpa-
areHTa 3a [eNcTBUA N1, C KOTOPbIMY OH 3aKJto-
UM JOroBOP OT MMEHU CBOEero KnueHTa. Hanpu-
Mep, dKCNeanTop-areHT MOXET caM B3ATb Ha cebs
OTBETCTBEHHOCTb 3a AENCTBUA NNL, C KOTOPbIMM
OH 3aKJIluuUN Takrne forosopsbl'®. B aTom cmbicne
B aHIIMINCKOM MNpaBe B NOSHON Mepe cobntogaeTcs
BbILIEYNMOMSAHYTbIN NPUHLUN cBO6OAbI [OrOBOPA,
1 JOrOBOPOM MOTYT OblTb NPeayCMOTPEHbI pas-
NNYHble KOMOUMHaUUK GYyHKUWUIA, 06A3aHHOCTEN
N OTBETCTBEHHOCTW 3KCNeauTopa'.

B Tom cnyuae, ecnu akcneguMTop NpUHMMaeT
Ha cebsa 06A3aHHOCTb MO OCYLLECTBIEHUNIO NEPEBO3-
KW, TaKOW 3KCNeanTop paccmaTprBaeTca NpaBono-
PAOKOM Kak NepeBo34nK, C MPUMEHEHNEM K HEMY
COOTBETCTBYILLErO PErynMpoBaHma B TOM Yncse
006 orpaHuyeHun oTBeTcTBEHHOCTU?, MNpK 3TOM
B CJlyyae, ecnu no obLemy NnpaBusy B KOHTpaKTe
3aKpenneHo, YTo 3KCNeanTop AeNcTByeT B PO
npuHUMnana (Hanpumep, eciv Takom 3KCNeguTop
BblAaNl KOHOCaMeHT?'), HO OH MOXeT 060CHOBATD,
YTO OH [eNCTBOBaN Kak areHT 1 He 6pan Ha cebs

16 Lee Cooper Ltd v. C.H. Jeakins & Sons Ltd [1967] [Electronic
Resource] // I-Law. Informa [i-law.com]. URL: https://ww-
w.i-law.com/ilaw/doc/view.htm?id=146371 (date of access
15.04.2022).

7 Glass D.A. Op. cit. P. 60.

8 Anglo Overseas Transport Co Ltd v. Titan Industrial Corp
(UK) Ltd [1959] [Electronic Resource] // I-Law. Informa
[i-law.com]. URL: https://www.i-law.com/ilaw/doc/view.
htm?id=145023 (date of access 15.04.2022).

1 Glass D.A. Op. cit. P. 65.

20 Hair and Skin Trading Co Ltd v. Norman Airfreight Carriers
Ltd [1974] [Electronic Resource] // I-Law. Informa [i-law.
com]. URL: https://www.i-law.com/ilaw/doc/view.ht-
m?id=147263 (date of access 15.04.2022).

21 Leung. W.The Dual Role of the Freight Forwarder: Vastfame
Camera Ltd v Birkart Globistics Ltd, 2005, High Court of
Hong Kong 117, Stone J, 5 October 2005; 2005 AMC 2864
(High Court of Hong Kong, 2005) // Journal of Maritime
Law & Commerce. Vol. 38. No. 1. 2007. P. 98.
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00£A3aHHOCTb MO OCYLLECTBIEHMIO NEPEBO3KY IPy3a,
TO OH, CJlejOBaTeNIbHO, HE HECET OTBETCTBEHHOCTb
KaK nepeBo3UuK.

Taknm 06pa3om, ponb SKCnegmMTopa B KaXx4oM
OTAENbHOM C/lyyae yCTaHaBIMBAETCA CaMOCTOA-
TENbHO B 3aBUCUMOCTU OT KOHKPETHbIX 006CTOS-
TeNbCTB fieNa U peanbHOoro NPaBoOBOro NONOXKeHNA
CTOPOH B 0653aTeNIbCTBEHHOM OTHOLEHUN. [laHHas
no3unuma 0CO6EHHO aKTyasnbHa ANiA C/lyYaeB KOM-
NIEKCHON TPaHCMOPTUPOBKYM FPy3a, Koraa onpe-
JeNIeHHYI0 YacTb TPaHCMOPTUPOBKN SKCNeamTop
ocyLecTBAAET CBOVMU CUSlaMK, @ B OCTaslbHOW
YacTy BbICTYMNaeT areHTOM 1 co3faeT oba3aTesNb-
CTBEHHOE OTHOLWIEHWE MEXLY CBOUM KINEHTOM
1 GaKTUYeCKUM NepeBo3UMKom?% B aTom cnyyae
B OQHOW YaCTW TPAHCMOPTUPOBKM TaKOW 3KCne-
LVTOP BbICTYNAET Kak areHT, a B APYror 4acTu Kak
npuHUMnan.

Kpome TOro, oTaenbHO BblgenaeTca Takon Tun
3KCNeamumn, Npyu KOTOPOM 3KCNeanTop ABnAeT-
CA XpaHUTENEM WUN KBa3n-XpaHUTENEM npeameTta
nepeBo3Ku. B Takom crnyuyae akcneanTop ocyulect-
BNIAI€T KOHTPOJb 1 HECEeT OTBETCTBEHHOCTb 3a CO-
XPaHHOCTb rpy3a (xpaHeHue) nMbo npuHUMaeT
Ha cebA rapaHT1I0 COXPAHHOCTY TaKOro rpysa 6e3
ero GpaKkTMUYeckoro xpaHeHus (KBasn-xpaHeHue),
HO He B xo[ie NepeBO3KY, a B Xoe COMYyTCTBYIOLLEN
nepeBo3Ke AeATENbHOCTU, HanNnpuMep, Npu nepe-
rpy3Ke rpysa unv ero CKiiagupoBaHuy B nopTty?,
B Takom cryuyae aKcneanTop He NePexXoauT 13 KC-
NegUTOPOB-areHTOB B KaTeropuio SKCnegmTopoB-
NpPVHUKMNanoB?, Ha Hero NMWb BO3naratTCa Ao-
NONHUTENbHbIE 0653aHHOCTU 11 OTBETCTBEHHOCTb.

B uenom Takoe feneHuve ponu sKCNeguTopoB
Ha 3KCNeauTOPOB-MPVHLUNANOB U 3KCNeauTo-
pOB-areHTOB Mo Kputeputo obpasoBaHns 0bA3a-
TENbCTBEHHOW CBA3M MeXAY MLOoM, GakTnyecku
OCYLLEeCTBNAIOWMM MEPEBO3KY, U KIMIEHTOM JKC-
nenuTopa He abcontoTHO NpeponpenenaeT perynu-
poBaHMe 06:3aTeNbCTBEHHOIO OTHOLLEHNA MeXIyY
3KCNegnToOPOM 1 KnneHToM. OHO He orpaHnymBaeT
NpVHLUMN CBO6OAbI AOrOBOPA, U B TAKOM Cllyyae
«npeameT» JOroBopa TPaHCMOPTHOW 3KCNeanLmnn
B MOJSIHOM CMbICJIe CJIOBa He KpUCTanan3mpyeTca.

22 Glass D.A. Freight Forwarding and Multimodal Transport
Contracts. 2™ ed. London, New York: Routledge. 2012.
P. 60.

3 Metaalhandel J.A. Magnus BV v. Ardfields Transport Ltd
[1988] [Electronic Resource] // I-Law. Informa [i-law.
com]. URL: https://www.i-law.com/ilaw/doc/view.ht-
m?id=150527 (date of access 15.04.2022).

2 @Glass D.A. Op. cit. P. 62.
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Taknm 06pa3om, B aHMIMNCKOM MpaBe poJib
TPaHCNOPTHOrO 3KCneaMTOpa OblBaeT ABYX BULOB:
aKCNeaMToOp-NpUHLMNAN N 3KCNeguTop-areHT.
Kputepuem geneHus BbICTyrnaeT Hanuume npsamon
00653aTeNbCTBEHHON CBA3M MEXAY KJIVIEHTOM JKC-
negmTOpa 1 NepeBO3UYNKOM.

2. l[epmaHus. [Jozosop 6e3 npeomema

TpaAMUNOHHO B repMaHCKOM MpaBe AOroBop
TPAHCNOPTHOW 3KCNeAMUNN ABAANCA NOCPeaHN-
YeCKnM JOroBOPOM W Haxoausca B rnase lepmaH-
CKOro TOpProBoro yrnoxeHus (ganee - 'TY)* o no-
CpefHuYecTBe HapAdy C JOrOBOPaMmM KOMUCCUN,
nopyuyeHusa n areHTMpoBaHua. OgHako B CBA3M
C NpoBoAnMoi pedhopPMo TPAHCMOPTHOrO NpaBa
1998 roga perynmpoBaHue Jorosopa TpaHcnopT-
How skcneauuuu B I'TY 6bINO NePEHEeCeHO K MHbIM
«TPaHCMOPTHbIM» AOrOBOPAM, M XapaKTepuncTMKa
TaKoro A4OroBopa Kak nocpeaHnyeckoro 6biia oTo-
ABVIHYTa Ha BTOPOW NnaH.

OnpegeneHune TPAHCMOPTHOWM SKCNeaULUK, Ko-
TOpOe CyLLeCcTBOBAsIO A0 pedopMbl TPAHCMOPTHO-
ro npaea, COOTBETCTBYET COXPaHMBLIEMYCA MO Cel
[EeHb OonpeaeneHnio yKasaHHoOro Jorosopa B 3a-
KoHopaTtenbcTtBe ABCTpun?’. CornacHo 3Tomy no-
HMMaHMI0 4OrOBOP TPaHCMOPTHOWM 3KCNeanLUnmn
onpepenaeTca yepes 064a3aHHOCTb IKCMeanToOpa
OpraHM3oBaTb OTMNpPaB/eHe rpy3a OT CBOEro Mme-
HW, HO B MHTepecax rpy3ooTnpasutens. [pn sTom
K pPerynmpoBaHuio 4OroBopa TPaHCMOPTHOM SKCne-
anummn GakynbTaTMBHO NPUMEHAIOTCA NONOXEHNA
06 MHbIX MOCPefHMYEeCKNX 4OroBOpax?,

B pesynbTate pedpopMbl TPaHCMOPTHOrO Npasa
B [epMaHnK TpaHCNOPTHAA SKCNeaAnUMA Nonyynna
6onee o6Lee onpenesnieHne, OCHOBAHHOE Ha nepe-
uncneHnmn obsi3aHHOCTel aKkcneauTopa (§ 453 I'TY).
OpHaKko B TaKOM onpefeneHnmn CoxXxpaHunach xa-
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sministerium der Justiz [gesetze-im-internet.de]. URL:
https://www.gesetze-im-internet.de/hgb/ (date of access
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buch. Band 7. 2009. Miinchen: Verlag C.H. Beck/Berlang
Franz Vahlen.S. 6.
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O TPaHCMOPTHO-3KCMeANLUVOHHON AeATENbHOCTA B AB-
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I1l. CTATbU

PaKTePUCTNKA TPAHCMOPTHOIO SKCNeaAnTopa Kak
KOMMCCUOHepa?®, KOTOPbI OpraHn3yeT NepeBo3Ky
OT CBOEro MIMeHU B UHTepecax rpy300TnpaBuTens
(n. 3 §454TTY), HO NpAMOe yKa3aHne Ha KOMUCCK-
OHHYI0 NPUPOAY TPAHCMNOPTHOW SKCNeauumn 6bio
ybpaHo. MNpu 3ToM 3KCneagnTop, Hanprumep, 0b6s3aH
cnepoBaTb yKa3aHUAM CBOEro KfiMeHTa npu ocy-
LLleCTBEeHUN cBoel feAaTtenbHocTn (. 4 § 454 TTY).

KomuccrnoHHasa nprpoaa foroBopa TpaHcnopT-
HOW aKCMeanuUumn ABNAETCA ALPOM, ONpeaensio-
LM TaKoW JOroBOpHbIN Tun. OTAeNnbHO OTMETUM,
YTO KOMUCCUOHEP TPaAMLMOHHO OCyLlecTBnAeT
UMEHHO topuanyeckne, a He GpakTmyeckue gemn-
CTBUS, YCTaHABMBAET 00A3aTeIbCTBEHHbIE CBA3Y
C KOHTpareHTaMm oT CBOEro MMEeHU, HO B MHTepecax
koMuTeHTa*. Takoe NOHMMaHNe KOMUCCUOHHOM
npupoabl 4OroBOpa NpeaonpeaenseT ero npaBo-
BOE perynMpoBaHue, Hanpumep, NpuMeHeHune
HOpM 06 06A3aTENbHON YCTYNKe UK 06A3aHHOCTY
cnefoBaTb MHCTPYKLMAM KOMUTEHTa. KomuccnmoHep
BeAeT uy»Koe feno. Ha 3ToM Hy>KHO caenaTb akLeHT,
yTOObI MOHUMaTb NPUPOAY TPAHCMOPTHON dKCNe-
aviumm B lepmaHmm.

B 10 e Bpems, HaxogACk B 06LLEMMPOBOM TPEH-
[le perynmpoBaHna TPaHCMOPTHOWM SKCNeanLumy,
B [epmMaHunM JOroBOp TPAHCMOPTHOM 3KCNeanUnn
MOXeT nofpasymeBaTb 1 OCyLLeCTB/IeHNe nepe-
BO3KM rpy3a ceoumu cunamu (§ 458 I'TY). B takom
CJlyyae OH NprobpeTaeT Npasa 1 HeceT 06A3aHHO-
CTV HapaBHe C NepeBoO34nKoM?®'. B 3TOM KOHTeKCTe
BaXHO YUMTbIBaTb U y3KOe NMOHMMaHKe JoroBopa
nepeBo3ku epmaHnn, KOTOpoe CBOAUTCA Hero-
CpefCcTBEHHO K JOCTaBKe rpysa. Takum o6pa3om,
K 3KCneamTopaM, KOTopble OCYLLECTBAKT NEPEBO3-
Ky CBOMMM C1namm (To eCTb BblAanu TPaHCMOPTHbIN
LOKYMEHT — KOHOCAMEHT), MPUMEHSAIOTCA NONoXKe-
HUA O NepeBO3Ke B MPAMOM 06A3aTeNbCTBEHHOM
OTHOLLEHMM C Fpy300TnpaBuTeneM. Takoe perynu-
poBaHKe COOTBETCTBYET TPAHCNOPTHOW YHKL MM
3KCNeanTopPa, BblAENeHHOW B NePBOI YacTh HacTo-
Aulen paboTbl. AHANOTMYHOE peLleHre NPYMEHSET-
CA M K CJTyYasaMm, KOraa aKCNeanTop ocyLecTBaeT
oTaenbHble 06A3aHHOCTY, XapaKTepHble AN ApYrunx
[LOroBOpPOB, Harnpumep, JOroBopa XpaHeHnsa nnm
MOrpy3Ku, — K TaKOMy SKCNeanTopy NPYMEHAI0TCA
MOJIOXKEHMA O COOTBETCTBYHIOLLMX JOFOBOpPAX.

#  |bid.
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B ¢BA3M C BblIWEN3NOXKEHHBIM MOXHO caenatb
BbIBOJ, YTO y JOrOBOPa TPAaHCMOPTHOM KCNeAnLnmn
B [epMmaHmun daKTUyeckn oTcyTCTBYyeT CBOW npea-
MeT. [loroBop TPaHCMOPTHOM 3KCNeanumMy NpaKkTn-
YeCKn BCerga perynupyerca no aHanornm ¢ 4pyru-
MU BUZamun 0653aTeIbCTBEHHbBIX OTHOLLIEHUI. ITO
B TOM YMCSie BUAHO U U3 MPEeNMYLLECTBEHHO OTCbI-
NOYHOro cnocoba N3NoXKeHUsA HOPM O JoroBope
TPaHCNOPTHOM 3Kcneamumnn B ' TY.

3. ®paHyusa. OpeaHuzayuda om Ha4yana
U 00 KOHUa

Bo ®paHunm goroBop TPaHCNOPTHOM 3KCne-
Anunn onpepenaeTca Yyepes 064a3aHHOCTb 3Kcre-
ANTOpa OpraHM3oBaTb NepeBO3Ky NOA CBOK OT-
BETCTBEHHOCTb, OT CBOEIr0 UMEHMU, HO B MHTEpPEeCcax
KnuneHTa-rpysootnpasutena’2, KommccmoHHas
npupoda TPAHCNOPTHOM 3KCNeanum BUAHA 1 13
CamMOro HauMeHOBaHMA SKCNeanUTopa, UCMOMb3y-
eMOoro Bo PppaHLy3CKOM A3bIKe ‘commissionaire du
transport” (pp. «TPAHCMOPTHDLIA KOMUCCUOHEPY,
cT. L132-3 OpaHuy3ckoro Toprosoro Kogekca (ga-
nee - OTK))®.

B cyne6GHOI NpaKTuKe BblAENAOT ABE OCHOB-
Hble 06A3aHHOCTN SKCMNEJMTOPA, 3a KOTopbIe nia-
TUT 3aKa3unK, — OpraHmn3aL Mo NepeBo3Kn N camy
nepeBo3Ky>*. BMecTe ¢ Tem Takas no3nLma ocnapu-
BAaeTCA B JOKTPUHE, rae ncxoas 13 npupoabl 3KC-
NeauTOPCKON [eATENbHOCTA BUAAT TONbKO OfHY
06A3aHHOCTb 3KCMeanTopa — NepeBO3Ky, KOTOPYHO
OH OpraHn3yeT «OT Hayana u fo KoHLUa»®.

BmecTe ¢ Tem cnepyeT yunTbiBaTb, UTO B pam-
Kax TPaHCMOPTHO-3KCNeAULNOHHON [eATENBHOCT
CylecTByeT iBa JOrOBOpPa — MeXay dKcneamnTo-
POM M KITMEHTOM 1 MeXKAY SKCNeaUTOPOM U nepe-
BO3UYMKOM. B OTHOLIEHMAX MeXxay dKCNeanToOpOMm
N KITMEHTOM 3KCNeanTop BbICTyNaeT KOMUCCUOHe-
[pOM U1, COOTBETCTBEHHO, €0 NpaBa, 06A3aHHOCT
1 OTBETCTBEHHOCTb GOPMYNMPYIOTCA NCXOLA U3 KO-
MWCCMOHHOW NPUPOAbI OTHOLEHU C KIIMEHTOM,

32 Bobongo L.Ch. Le Prix dans le Contrat de Transport de Mer-
chandise: thése de doctorat en droit. Paris. 2016. P. 171.

3 Code de Commerce (07.04.2022) [Electronic Resource] //
Légifrance [legifrance.gouv.fr]. URL: https://www.legi-
france.gouv.fr/codes/id/LEGITEXT000005634379/ (date
of access 14.04.2022).

34 Cour de Cassation, Chambre criminelle, du 19 février 2003,
01-87.432, Inédit. [Electronic Resource] // Légifrance [legi-
france.gouv.frl. URL: https://www.legifrance.gouv.fr/juri/
id/JURITEXT000007609517/ (date of access 16.04.2022).

% Bobongo L.Ch. Op. cit. P. 172.
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C 0COB6EHHOCTAMM YKa3aHHOIo JOrOBOPA, Xapak-
TepHbIMU ANA $paHLy3CKOro npasonopagka. Tem
He MeHee OCHOBHOW XapaKTepUCTMKON JOroBopa
KOMMCCUM BCe e ABNAETCA OCYLLeCTBNEHNWE I0PpU-
ONYECKMX AeNCTBMI OT CBOErO UMEHMU, HO B HTEpe-
Cax KNMeHTa. B OTHOLWEeHMAX Mexay KCNeanuTopoMm
1 NepeBO3YMKOM SKCMeanTop ABNAETCA FPy300T-
npasuTeneMm, C BbITEKaOLLVIMI 13 3TOTO NPaBOBbIMM
nocnencTemaAmm,

B Takom cnyuae BO ¢ppaHLy3CKOM NpaBe npu-
poga TPaHCNOPTHOM 3KCNeAMLMN KOMUCCMOHHAA .
Mpw 5TOM cnepyeT YeTKO pasrpaHNYMBaTh TPY BAA
CTaTyca /MLa, OKa3blBaKOLLErO YCNyri MO NepeBo3Ke
rpy3a: aKCnegmTop, KOTOPbIN BbICTYNaeT KOMUCCH-
OHepOM 1 He HeceT OTBETCTBEHHOCTb 3a NepeBO3KY
rpy3a; JOroBOPHbIN MepeBO3UMK, KOTOPbIN He OCy-
LeCcTBAET NEPEBO3KY, HO NPUHUMAET Ha cebA oT-
BETCTBEHHOCTb 3a €€ OCYLLECTB/IEHUE; MEPEBO3UMK,
KOTOPbIN daKTUUeCKM OCYLLeCTBAET NepeBo3Ky.

Taknm obpaszom, GpaHLUy3CKUI NpaBonops-
[OK, B OT/INYME OT MHbIX PACCMOTPEHHbBIX MNPaBo-
nopAQKOB, NPAMO BblAenaeT npegMeT AOroBopa
TPaHCNOPTHOWM 3KCNeanuumn — 3To opraHusauma
nepeBO3KM OT Hayana u Jo KoHua. B ceA3mn ¢ 3Tum
BO ¢paHUy3CcKom npaBonopagke bopmupyeTcs
CO6CTBEHHOE pPerynmpoBaHue NpaB 1 06s13aHHO-
CTeli NO JOroBOpPY TPAHCMOPTHOW 3KCNeanunu.
Keannouumpyrowmm nprHakom sKcneauLMoHHbIX
OTHOLLUEHWUI CTAHOBUTCA AEATENbHOCTb dKCNeau-
TOpa B TeUeHne BCEro npouecca NepeBo3kn (gnu-
TeNIbHOCTb) N CBA3b TaKOW AeATeNbHOCTU C 3TOMN
nepeBO3KOW.

4. TpaHcnopmHas sKkcneouyus
8 pocculickom npase

B Poccun npegmeT goroBopa TpaHCNOPTHOM
aKkcneauunm 3akpenndaetca B cT. 801 MK PO, co-
rMacHO KOTOPOMY 3KCMeAnTOpP No AOrOBOPY TPaHC-
MOPTHOW 3Kcneanunn 06Aa3yeTca BbINMOMHUTD UK
OpraHM30BaTb BbIMOJIHEHWE YCIYT, CBA3AHHbIX
C NepeBO3KOW rpysa. Takoe onpegeneHune cosga-
€T Ype3BblUalHO WNPOKME PaMKK AeATENbHOCTH,

% Peyreffitte L. Le commissionnaire de transport et les autres
auxiliaires de transport en droit francais. Paris: Dalloz-Sirey.
1978.P.213.

37 Bobongo L.Ch. Op. cit. P. 408.

38 Ramberg J. Unification of the Law of International Freight
Forwarding [Electronic Resource] // UNIDROIT [www.uni-
droit.orgl. URL: https://www.unidroit.org/english/publica-
tions/review/articles/1998-1-ramberg-e.pdf (date of access
16.04.2022) P. 6.
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KoTopas MOXeT NoAnagaTb Mo TPAHCMOPTHYHO SKC-
neguumio. B cBA3M € 3TMM B POCCUINCKON JOKTPU-
He CyLlecTByeT HEO4HO3HAYHOCTb OTHOCUTENIbHO
NnpaBoOBOW NPUPOAbI U NpeaMeTa Uccienyemoro
ZoroBsopa.

TaK, MOXHO BblgennTb cregytolme cnocoobbl
onpeaeneHnsa Npupoabl TPAHCNOPTHON aKCNean-
LMK B POCCUNCKON JOKTPUHE:

« TPaHCMOPTHas SKCNeanuus Kak pasHOBUOHOCTb
LOroBopa okasaHus ycnyr®;

«  TPaHCNOPTHAA IKCNEANLMA KaK OTAENbHbIA TU
[LOroBOpa, He OTHOCALLMICA K APYrM Buaam
JIOrOBOPOB B POCCUINCKOM NpaBe®’;

+  TPAHCMOPTHAA dKCMNEANLNA Kak PasHOBUAHOCTb
nocpeaHNYeCcKoro foroeopa ¢ NpuM3HaHWemM
KOMIMJIEKCHOIO XapaKTepa ero npaBoBoW npu-
poabl*'.

ABTOpBbI, KOTOPble OTHOCAT JOrFOBOP NEPEBO3-
KM K pa3HOBMAHOCTN AOrOBOPa BO3ME3HOIO OKa-
3aHu1A YCIyr, YKa3blBalOT Ha TO, YTO B pe3ynbTaTte
LEeATEeNbHOCTU SKCNeamMTopa He obpasyeTcs Kako-
ro-nMbo OBELLECTBIIEHHOIO Pe3ysbTaTa, a TakXKe
Ha TaKylo XapaKTepUCTUKY YCYIN Kak CUHXPOH-
HOCTb ee OKa3aHuA 1 nonyyeHna»*. Tem He MeHee,
onpeaesneHne NPaBoBON NPUPOAbI SKCNeaANLMN Kak
BO3ME3[HOr0 OKa3aHWA YCNIYr He BHOCUT HUKAKOM
ACHOCTM B onpepesieHne Ton f4eaTesIbHOCTH, KOTO-
pas ocyllecTBnsAeTcA sKcnegmTopom. Kputepun,
KOTOpble NCMONb3YITCA A1 ONpPeaeneHns ycnyrm
B poccumckom npaee (cT. 779 MK P®), HacTonbko
pa3mbiTbl, UTO GAKTUYECKN NTIOOO JOFOBOP MOXKET
6bITb OTHeCeH K ycnyram. HekoTopble aBTOpbI, Ha-
npuYMep, OTHOCAT K BO3ME3LHOMY OKa3aHUIo yCiyr
nocpefHNYeCKyto fieATeIbHOCTb: OFOBOPbI KOMIC-
cum, NOpyYeHna 1 areHTnpoBaHna*. B sTom KoH-

¥ flyxHo H.A., 3emnuHa A.W. Ykas. cou. C. 174; bpazuH-
ckul M.W., Bumparckudi B.B. Yka3. cou. C. 493; Eeuszapos B.A.
Ykas. cou. C. 88; Mopo3osa H.B. [loroBop TpaHCNOPTHOM
aKkcneanumnn: npobnembl KBanuPmMkaymMm n NPaBoBOro
perynnpoBaHuaA: aBToped. AUC. ... KaHg. lopuA. Hayk. M.,
2005. C. 10; Cososeix A.B. [loroBop TpaHCMOPTHON 3KCne-
anunmn: aBToped. AuC. ... KaHg. opua. Hayk. M., 2009.C. 11;
Pebpukos A.B. [JoroBop TpaHCMOPTHON 3KCNeAMLNN: aBTO-
ped. auc. ... KaHa. opua. Hayk. KpacHopap, 2006. C. 18
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NIMPOBAHUNA TPAHCMOPTHO 3KCcneanuun: aBToped. AnC. ...
KaHg. topug. Hayk. M., 2009. C. 13; Mopo3sos C.fO. [loroBop
TPaHCMOPTHOW 3KCNefnumn: aBToped. ANC. ... KaHA. PUA.
HayK. ¥nbaHoBck, 2003. C. 10

4 Eeopos A.B. Yka3. cou. C. 160.
42 Conosbix A.B. Yka3.cou.C. 11.

3 ppazuHckuli M.W., BumpsHckul B.B. loroBopHoe npago.
[loroBopbl 0 BbINOIHEHUW PaboT 1 oKasaHum ycnyr. KHu-
ra 3. M.: CratyT. 2002 // CMNC «KoHcynbTaHTI 100>,
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TEeKCTe Hala No3numsa 3aKoYaeTcsa He B TOM, YTO
LOroBOP TPAHCMOPTHOW IKCNEANLMN HUKaKMM 06-
[pa3oM He MOXKeT ObITb OTHECEH K JOrOBOPaM BO3-
Me3[HOro oKasaHuaA ycayr no poccuinckomy npasy,
a B TOM, UTO TaKoe OTHeCeHMe He BHOCUT HUKaKOoW
NpaBOBO ONpPefeneHHOCTU B Uccrefyemble 00s3a-
TENbCTBEHHbIE OTHOLIEHNA U Ha HbIHELIHEM 3Tane
[Pa3BUTMA POCCMIACKOrO NpaBa 6eCccMbIC/IEHHO.

AHanornyHasa KpuTrKa MOXeT ObITb MPMMeEHeHa
1 K No3uLmn 0 GopmMmnpOoBaHMM TPAHCMOPTHOWM SKC-
neguumen cobcTBEHHOIo BAa 06A3aTe/IbCTBEHHO-
ro OTHOLIEHWSA, KOTOPOE He MOXET ObITb OTHECEHO
K KaKM-NMOO0 MHBIM NPUCYTCTBYIOLLMM B rpaXkaaH-
CKOM MpaBe pa3HOBUAHOCTAM JOrOBOPOB. B nonb3y
Takoro noHnmaHusa A.B. [lnHeKa yKa3blBaeT Ha To,
YTO TPAHCMOPTHAA SKCNEeQULMA NMEET CNOXHYI0
CTPYKTYPY OTHOLUEHUI MEXAY KINEHTOM U SKC-
NneaUTOPOM, KOTOPAs UMeeT OCOOEHHOCTU «IUlb
g8HewHe (Kypcus mou — b.K.) xapakTepHble UHbIM
BMaM rpakaaHCKO-MPaBOBbIX CAeNoK (Bo3me3a-
HOe OKa3aHue YCnyr, XpaHeHue, nogpag)»*. B ceoto
ouepeapb C.H0. Mopo3oB 060CHOBbLIBAET HEBO3MOX-
HOCTb OTHECEHWA TPAHCMOPTHOM IKCNeANLNN K Ka-
KoMy-nnbo cyLiecTsytoLemMy BUAY JOFOBOPOB TEM,
YTO TPAHCMOPTHAA SKCNeANLMNA ABNAETCA COMPOBO-
KOaLWUM NepeBO3Ky JOFOBOPOM U «<HE MOXKET CY-
LecTBOBaTb 6€3 CaMOCTOATENIbHOrO 06A3aTeNIbCTBA
no nepeBo3ke»®. [py 3TOM yKa3aHHble aBTOPbI OT-
pYLaoT BO3MOXXHOCTb NPW3HAHUA TPAHCMNOPTHOM
3KCNeanLMN KOMMIEKCHbIM JOTOBOPOM 1 OTHOCAT,
HanprMep, K TPAHCMOPTHO-3KCNeANLMOHHON Aes-
TeNIbHOCTb 3KCMeAnTopa Mo XPaHeHUo rpy3a nnm
€ro norpyske, oTpuuas BO3MOXXHOCTb MPUMEHe-
HMA NONOXeHUN 06 MHbIX [OrOBOPax NO aHano-
run. Taknm obpa3om, aBTOpbl ONPERENAIOT 4OFOBOP
TPAHCNOPTHOM 3KCNeaUUNM Kak OTAENbHbIA TUM
[OroBopa, 04HaKo npeameT Takoro 4OroBopa OHU
He onpefenaioT.

B cBoto ouepenb A.B. Eropos, paccmatpurBas
TPAHCMOPTHYIO 3KCNeauuuio, Aenaet BbiBOf, UTO
TaKol fOroBop B6MpaeT B ceba XxapakTepucTnku
Pa3fiNyYHbIX OrOBOPHbIX TMMOB*. B TO ke Bpems
OH yKa3blBaeT Ha TO, UTO NepBOHaYanbHOE MOHW-
MaHWe TPaHCMOPTHOM 3KCNeANLMM 3aKoYanoch
B NMOCpeaHNYECKOM XapaKTepe AeATe/IbHOCTU IKC-
neguTOpa, YTO B COBPEMEHHOM MPaBe BblpaXkaeT-
CA B MOJTHOMOUUM SKCNEANTOPA OT CBOEFO MEHMU
NM60o OT MEHU KNNeHTa 3aKnioYaTb JOrOBOPbI, Ha-

4 [luneka A.B. Ykas. cou. C. 13.
4 Mopozos C.HO. Ykas.cou.C. 11.
4 Feopos A.B. Ykas.cou.C. 161.
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npaBfieHHbIe Ha OCYLLEeCTBIEHNE NePEBO3KN. ITO,
B CBOIO OYepefb, NO3BOMAET NPVMMEHATb K TPaHC-
MOPTHOW 3KCMEeAnLMM NONOMKEHNA O KOMUCCUM, MO-
pyyYeHUN 1N areHTUPOBaHWK MO aHanorun®.

B cBOW ouepenb KOMMNEKCHbIN XapaKkTep npa-
BOBOW NpupoAbl TPAHCMOPTHO-3KCNEANLNOHHOM
AeATeNbHOCTM CBA3aH C TeM, YTO 3aKOHoAaTe b
NCNonb3yeT ANA TaKoro JOroBOPHOIrO TUMNA YHU-
KanbHbIN cnocob onpegeneHna cneundryecknx
0COOEHHOCTEN — He Ha OCHOBE NpeaMeTa foro-
BOpa, NpaB 1 065A3aHHOCTEl CTOPOH, @ Ha OCHOBE
ero o6beKTa, To ecTb OOLLEeCTBEHHbIX OTHOLLEHNIA,
Mo KOTOPbIM TaKOW JOrOBOP 3aKJoUaeTcs, — nepe-
BO3KMU rpy30B*. B 3TOM KOHTEKCTE NCMONb30BaHNe
Pa3NYHbIX JOrOBOPHbIX KOHCTPYKLMIA B TPaHC-
NMOPTHON 3KCneanumnm He obpasyeT KaTeropuio
CMeLlaHHOro JOroBopa, Tak Kak no CMbICAy 3a-
KOoHOAaTeNIbHOrO PerynmpoBaHnA Takon JOroBop
BbICTynaeT 060cobneHHbIM 06A3aTeNIbCTBEHHbIM
OTHOLeHreM. TeM He MeHee OTpuULaTb OCNOXKHEH-
HbI/l XapaKTep AOroBopa TPaHCMOPTHOW SKCNeaun-
LMY HEBO3MOXKHO. B 3TOM KOHTEKCTe B OTHOLLE-
HUW TPAHCMOPTHOM SKCMEAULMM Mbl UCNOSIb3yeM
TEPMUH «KOMTJIEKCHbIN» JOFrOBOpP, YTOObI yKa3aTb
Ha CNOXKHYI0 NPABOBYIO XapaKTEPUCTUKY SKCNean-
LIMOHHOW eATeNbHOCTU, HO B TO Xe BPeMsA He CO3-
[aBaTb NyTaHWLbl B MOHUMAHNN TEPMUHA «CMeLLaH-
HbI goroBop» (cT. 421 TK PO).

Ha Haw B3rnag, n3HavanbHO ANnA TpaHCnop-
THO-3KCMEeAULMOHHONM AeATENIbHOCTU XapaKTepHa
nocpefHnyeckasa npnpoaa, KoTopas BblpaxaeTca
B 06A3aHHOCTAX SKCNeaMTopa 3aK/yaTb CAENKM
OT MIMEHW 1 3a CYET KNEHTa, MO0 OT CBOEro MMeHN
M 3@ CYET KJIMeHTa. B nonb3y Takoro noHMMaHuA
aKCneanLUmMn CBUAETENbCTBYET TO, YTO IKCMeanTop
dakTnueckn Beget uyxoe geno. Tak, ctatba 3 O3
«O T2[» yka3blBaeT Ha TO, UTO IKCMEAUTOP MOXET
OTCTYNaTb OT YKa3aHUN KJIMEHTa, eCIN TOJIbKO 3TO
Heo6XxoAMMO B UHTepecax KNneHTa 1 eciiv SKcnem-
TOP He MOXeT 3anpPOCUTb OT KNMEHTA COOTBETCTBY-
loLLee yKa3zaHUA, a KIIMEHT B CBOKO ouepeb MOXeT
TpeboBaTb NPefoCTaBAEHUA eMy UHbOPMaLUN
0 X0fe OCyLleCTBNeHMA SKCneanLuunn.

Takoe perynuMpoBaHue B Cilyyae BefleHUA CBO-
€ero fena, no cyTu, ABnAeTcA 6eccMbICEHHbIM, TaK
KaK MU0 MOXET pacrnopsaKaTbCA CBOUM Ae/I0OM

4 Tam »ke. AHaANOTMYHOW MO3ULUK NPULEPKUBAETCA
n O.H. Cagukos, cm.: KommeHTapuin K MpaxkgaHckomy
kofekcy PO (noctaTtenHbin). 2-e usg. // OtB. pen. Caou-
ko8 O.H., M.: KoHTpakT, Hdpa-M-Hopma. 1997. KommeH-
Tapuii K ctatbe 801 // CMNC «KoHcynbTaHTI 100>,

“ Tam xe.

b4

6e3 cornacma Kakoro-nmbo TpeTbero nuua, B Tom
ynCie CBOEro KoHTpareHTa. lNocnencTenem e He-
HaZnexallero UcnonHeHnsa ob6a3aTenbCTBa Takoro
nuua byneT HapylleHue yCnoBuiA fOroBopa v oT-
BETCTBEHHOCTb, KOTOPYIO OH HeceT nepep CBOMM
KOHTpareHToM. Tak, B CJiyyae BeeHUs COOCTBEH-
HOro Aena BO3HMKaeT [iBe LenOYK/ OTHOLLEHWUIA:
KNNEHT-UCNONMHUTENb U UCMONTHUTEIb-KOHTPAreHT,
KoTopble Mexay co00W, B OT/IMYMe OT NoCpeaHuye-
CKOW OeATenibHOCTY, He nepenneTatotcs. OTaenb-
HOro BHUMaHWA 3aC/Ty>KMBaeT 1 TO, YTO SKCNeanTop
opraHm3yeT nepeBO3Ky He CBOEro rpy3a, a rpysa
CBOETO K/NeHTa.

Mpu 5TOM B TOM Ciyyae, ecyiv SKCNeauTop ocy-
LecTBNAET OKa3aHne Kakux-nnmbo MHbIX YCNyr, Ha-
npuMep, Mo NorpysKe, Takasa feATeNIbHOCTb He MMe-
€T XapaKTepa NoCcpefHNYECKON, TaK Kak InLo OCy-
LLEeCTBNAET CBOE A0 C ACHbIM PE3YNIbTaTOM — Fpy3
JOJKeH ObITb MOrpy»eH, TeCHoe B3aMmoaencTeme
C KITMEHTOM B 3TOM CJlyyae XOTA U ABNAETCA Kena-
TesIbHbIM, HO He ABNSAETCA 0653aTeNbHON XapaKTe-
PUCTVKON TaKoro Joroeopa. B To e Bpemsa opra-
HM3auunA NepeBO30YHOro NpoLecca, KoTopas 3a-
KJI04aeTCA B CO3AaHNM 06A3aTeNbCTBEHHbIX CBA3EN
C KOHTpAreHTamu, CO34aeT CUTYaLMIo, MPY KOTOPOW
JKCMEeAMTOP PACMoPsPKAETCS HE CBOVM AESIOM, a fe-
JIOM CBOETO KNMEeHTa — 3aK/oYaeT JOroBOpbI B €ro
nosb3y 1 co3faeT AfA CBOero KnmeHTta npsamble
Uy onocpefoBaHHble 0653aTeNbCTBEHHbIE CBA3M
C GaKTUYECKUMUN UCMIONIHUTENAMMU, CO3[aHMeE KO-
TOPbIX B KOHEYHOM CcYeTe BNAET Ha NOJIOXKeHe
K/IMeHTa B TaKmnx 0653aTeNbCTBEHHbIX OTHOLLEHUAX
1 [OJIXKHO 3aBUCETb OT €ro BOJIN.

Takoe onpepeneHve npegmeTa TPAHCNOP-
THO-3KCMeANUNOHHOW [eATeNIbHOCTM Ba)KHO TEM,
YTO NS SKCMeAUTOPOB YCTAaHOBMEHbI OTAENbHbIE
npasusia 06 OTBETCTBEHHOCTU U COMYTCTBYHOLLMX
e 06CToATENBbCTBAM, HAMPUMEP, OrPaHNYEHNE
pa3mepa oTBeTCTBEHHOCTHU (CT. 6, 7 O3 «O T3[»),
COKpalLleHHan NCKOoBasA AaBHOCTb MO UCKaM K 3KC-
negutopy (cT. 13 ®3 «O T3») n apyrue. Heobo-
CHOBaHHOE paclMpeHrie NpeamMeTa, a B 4aHHOM
cnlyyae rnosHoe OoTCYTCTBUE NpegmMeTa forosopa
TPAHCMOPTHOW 3KCNeanUnn, co3haeT CUTyauuio,
Npu KOTOPOW MOrpy3unKam, XPaHUTENSAM U UHbBIM
nuuam 6yaeT BbIroOAHO HA3blBATbCSA «3KCNeAnTopa-
MW» 1 TeM CambIM NprobpeTaTb AnA ce6A NbroTHbIN
peXnm OTBETCTBEHHOCTU®, Npuyem perynmposa-

4 lcnonb3oBaHne orpaHNYeHHO NCKOBOW AaBHOCTU Npw
OCYyLLeCTBAEHNM SKCNeANTOPOM NOrPy30UHbIX paboT cm.,
Hanpumep, NMocTtaHoBneHne ApbuTpaxkHoro cyaa Bon-
ro-Batckoro okpyra ot 27.05.2020 N2 ®01-10502/2020



HWe TPAHCMOPTHONM SKCNeanLUMmM NPenATCTBOBaTb
TaKoMy 3/10yrnoTpebsieHNo NpaBoM He ByAeT, a Ha-
npotus, OyaeT ero NoowpATb NOCPefCTBOM Nepe-
YNCNEeHNA YKa3aHHOro Buaa «ycnyr» B n. 2 cT. 801
MK PO.

OTpenbHO cnegyeT o6paTUTb BHUMAHKE Ha TO,
YTO SKCMEAUTOP MOXKET OCYLLLECTBNATL NEPEBO3KY
rpysa ceonmu cunamm. Takas BO3MOXHOCTb COOT-
BETCTBYET 00LLEMUPOBOMY TPEHAY CyLLECTBOBAHUA
yKa3aHHOro foroopa (TpaHcnopTHasa GyHKLMA
aKcneauTopa). BmecTe ¢ Tem cnegyeT oTMETUTD,
YTO B C/lyyae OCyLLeCTBeHNA SKCNeAUTOPOM nepe-
BO3KW rpy3a Takol SKCNegmTop CTaHOBUTCA nepe-
BO3UYMKOM U K HEMY OOJIKHbI MPUMEHATHCA COOT-
BETCTBYHOLLME NONOXKEHNA™.

Taknum 06paszom, TpaHCNOPTHAsA 3KCNeanuuna
npeacTtaBnseT cobol KOMMIEKCHbIA JOroBOp-
HbI TUM, KOTOPbIN MOXKET OXBAaTbIBaTb Pa3/INYHbIE
BMAbl 4OrOBOPOB. [1pX 3TOM UCTUHHOW 3KCneau-
uunen («akcnegmumen No yMONYaHMIO») ABNAETCA
nocpenHnyeckan geaTenibHOCTb. B cnyuae, ecnm
KCMeanTop NMPUHUMAET Ha cebst 06A3aHHOCTU
MO OCYLLECTBIIEHUIO NHBIX YCNYT, perynnpoBaHue
TaKoW AeATeNbHOCTM SKCneanTopa AOSIKHO COOT-
BETCTBOBATb TEM [OroBopaM, K KOTOPbIM 3aKOH
OTHOCUT OCYLLECTBJIEHE COOTBETCTBYIOLMX 005~
3aHHOCTel. Takoe NOHVMaHKe B TOM YnNC/ie COOTHO-
CUTCA 1 C NOSIOXKEHMAMU O TONTIKOBaHMM JOroBOpa
(cT. 431 TK P®), cornacHo KOTOpbIM TOJIKOBaHME
JloroBopa AOJIKHO ObITb OCHOBAHO He Ha ero Ha-
3BaHWM, @ Ha COAEP KAHNN NPAB U 06A3aHHOCTEN
CTOPOH COOTBETCTBYIOLLEro 06A3aTeNbCTBEHHOMO
OTHOLWWeEeHMA AnA n3bexaHma 3noynotTpebneHus
CTOpPOHaMM TaKoro JoroBopa npaBom’’.

no geny N¢ A43-23345/2019 // CMNC «KoHcynbTaHTlIn10C».
Kpome Toro, cyfibl orpaH1u/BatloT OTBETCTBEHHOCTb JKCMe-
OUTOPOB flaXke B TOM Cilyyae, ey SKCNejuTopbl He oCy-
LecTBAANN NepeBO3Ky, cM.: [TocTaHoBNeHe ApOuTpax-
Horo cyaa BoctouHo-Cnburpckoro okpyra ot 19.01.2017
Ne ©02-6842/2016 no peny N2 A58-7395/2015 // CINC «KoH-
cynbtaHTlntoc»; NMoctaHoBneHne ®AC BoctouHo-Cubup-
CKOro okpyra ot 16.03.2009 N2 A19-9549/05-002-845/09
no peny N2 A19-9549/06 // CMNC «KoHcynbraHTlmoc». Cy-
Abl TaKXe He pa3fenaloT 06A3aTeNbcTBa SKCNeANTOPOB
B CBA3M C OCYLLECTBNIEHUEM NepPeBO3KU, odopmeHnem
[LOKYMEHTOB, BbIMOJIHEHNEM MOTPYy304HO-PA3IrPY30UHbIX
paboT 1 yCTaHaBNMBAOT OAVMHAKOBbIV PEXIVIM OTBETCTBEH-
HOCTV NPV HapyLIEHUW YKa3aHHbIX 00A3aHHOCTEN, CM., Ha-
npumep: MNoctaHosneHre ApbutpaxHoro cysa flanbHeBo-
CTOYHOro oKpyra ot 26.01.2016 N2 ®03-6219/2015 no geny
Ne A73-6768/2015 // CNC «KoHcynbTaHTIM0C».

0 1. 25 MNoctaHoBneHus MneHyma BepxosHoro Cyaa Poccunin-
ckon Mepepaumm ot 26.06.2018 Ne 26.

1 1. 43 MNoctaHoBneHus MneHyma BepxosHoro Cyaa Poccumin-
ckon Mepepauym ot 25.12.2018 N2 49 «O HEKOTOPbIX BO-

I1l. CTATbU

Ill. OTBeTCTBEHHOCTb 3KCNeAUTOpa
1 conyTcTBylowWume enl 06croaTenbCTBa

OTBETCTBEHHOCTb 3KCNeaMTOpa No JOroBopy
TPaHCMOPTHON SKCNeANLMN BO BCEX NPaBOMNOpPAL-
Kax COOTBETCTBYET HapPYLUEHUNIO 06A3aHHOCTEN,
YCTAHOBJIEHHbIX TakMM JOroBopoM. lNpu 3Tom
BHUMaHUsA 3aCNyM1BaeT TO 06CTOATENBCTBO, UTO
TPaHCMOPTHas 3KCNeaAnLMsa MOXET UMETb Pa3nny-
Hyl0 Npupoay — NocpefHnYecKasa AeaTenbHoCTb,
nepeBo3Ka 1 T.4. PaccmoTpurm obLyio xapakTepu-
CTUKY 1 OCHOBaHWA OTBETCTBEHHOCTY KCMeAnTopa
B 3aBMCUMOCTM OT TeX 06A3aHHOCTEN, KOTOpbIE OH
NPVHMMaeT Ha cebsa Nno JoroBopy.

1. OmeemcmeeHHOCMb 3Kcnedumopa
8 npase AHanuu

Kak 6blno 0OTMEUEHO Bbllle, OTBETCTBEHHOCTb
3KCneaMTopa B Ciydyae, eCin OH NMpUHUMaeT
Ha ceba 06A3aHHOCTb MO OCYLLECTBIEHUIO Nepe-
BO3KW, ONpeesniseTcs B COOTBETCTBMM C NPaBuiaMu
0 NnepeBo3Ke.

bonee NHTepecHOW B KOHTEKCTE TPAHCMNOPT-
HOW 3KCNeanLUun ABNAETCA OTBETCTBEHHOCTb JKC-
neguTopa B TOM Cllyyae, eC/in Tako IKCneanTop
BbICTynaeT areHTom. OCHOBOW OTBETCTBEHHOCTU
aKCneanTopa sBAseTca 06s83aHHOCTL cobntogaTb
NHTEpeChl CBOero KnneHTa (duty of care)®. Duty of
care B aHITIMACKOM MpaBe onpenensercs yepes
006A3aHHOCTb areHTa®> OCyWecTBAATb AeNa U Co-
651100aTb UHTEPEChI CBOErO KNNEHTa TakK, Kak ecriu
Obl TaKOW areHT Ben cBoe Aeno’*. Ta e 06A3aH-
HOCTb JIEXXUT N HA 3KCMeauTope-BaaenbLe nnm
KBa3u-BnagenbLie rpy3a — OH JO/MKeH 3a60TUTbCS
O rpyse Kak 0 cBoeM*. B 3TOM KOHTeKCTe 3Kcne-
AUTOP-BageneL MoXeT n36exaTb OTBETCTBEHHO-

npocax NPUMeHeHNA OBLLMX NONIOXKEHN PaXkaaHCKOro
Kogfekca Poccuinckon Oefepauivi 0 3aKnoUYeHUN 1 TONKO-
BaHuun gorosopa» // CINC «KoHcynbTaHTI 100>,

2 Glass D.A. Op. cit. P. 82.

53 Peub, B NepBYyo ouepeb, UAeT 06 OCTOPOXKHOCTY B BbIGO-
pe nepeBo3uriKa UNn NnLa, C KOTOPbIM SKCNEAUTOP-areHT
ob6pasyeT 06A3aTeNbCTBEHHYIO CBA3b OT MMEHMW CBOErO
KNuneHTa, cMm. Gillette Industries Ltd v. W.H. Martin Ltd [1966]
[Electronic Resource] // I-Law. Informa [i-law.com]. URL:
https://www.i-law.com/ilaw/doc/view.htm?id=145880
(date of access 17.04.2022).

5 (liffe v. Hull and Netherlands S.S. Co Ltd [1921] [Electronic
Resource] // I-Law. Informa [i-law.com]. URL: https://ww-
w.i-law.com/ilaw/doc/view.htm?id=135518 (date of access
17.04.2022).

% @Glass D.A. Op. cit. P. 83.
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CTV*® 3a NOBPEXKAEHME Tpy3a B TOM Cllyyae, eciim
OH [JOKaKeT, YTo MPOABUA TaKylo cTeneHb 3a60T-
NIMBOCTU Y OCMOTPUTENBHOCTM, KOTOPYIO OH Obl
NPoABUI NPY XPaHEHUN CBOeN Bewwn® .

Kpome ocHoBononaratoLero duty of care, skcne-
AUTOP TaKXe HeceT OTBETCTBEHHOCTb 3a NCMONHe-
HVe Tex 06A3aHHOCTEN, KOTopble OH Ha cebA B3N,
11 3a BbIXOZ 3a MpeAesibl TeEX MOTHOMOUNIA, KOTOpble
6b1IM emMy NpefocTaBneHbI®s, B TO e Bpemsa sKcne-
AUTOpPY NepefaeTca Ta UHGoOpMaLma, KoTopasa emy
HeobxoAVMa ANA OCYLLeCTBAEHNA CBOMX GYHKLNIA,
pacKpbITrie Takol MHpopmMaLmn 6e3 cornacua Ha To
KJIMeHTa TakXe ABNAETCA OCHOBaHUEM A/1s BO3/10-
»KeHVA OTBETCTBEHHOCTU Ha 3KcnegmTopa.

B Lenom oTBeTCTBEHHOCTb KCNEeANTOPa-areHTa
MOMHOCTBbIO COOTHOCUTCA C NMONOXKEHMAMMK 06 OT-
BETCTBEHHOCTN OObIYHOrO KOMMEPYECKOIO areHTa
B aHMMMINCKOM NpaBe. BmecTe ¢ TeM s3KOHOMUYeCKas
bYHKLMA SKCNeaMTOopa HAaCTONbKO WMPOKA, YTO OH
MO>KeT NPUHMMaTb Ha ceba 06A3aHHOCTU, COOTBET-
CTBYIOLLME UHBIM 06513aTeNIbCTBEHHBIM MOZENAM,
B TOM YKCNie MpeayCcMaTprBaloLLIM CTPOTYLO OTBET-
CTBEHHOCTb (strict liability) skcneguTopa 3a Ux Heuc-
nosnHeHve. B Takom ciyyae npeaesbl  OCHOBaHMA
OTBETCTBEHHOCTU 3KCMeAnTOpa onpeaensaTca cy-
[OM B COOTBETCTBUM C TEMU 06A3aHHOCTAMM, KOTO-
pble OH NpUHAN Ha cebA no gorosopy®’.

B cnyuae, ecnvi TpaHCNOPTHBIN SKCNEAUTOP NpU-
HVYMaeT Ha cebA posib MPYHLUMNaNa, To OH CTAHOBUT-
CAA AOTOBOPHbIM NEPEBO3YMKOM B COOTBETCTBYIO-
LMX OTHOLUEHUAX N HECET OTBETCTBEHHOCTb CO00-
pa3HO OTBETCTBEHHOCTM OObIYHOrO NepPeBO3UMKa.

2. OmeemcmeeHHOCMb 3Kchedumopa
8 npaee lepmaHuu

OTBETCTBEHHOCTb 2KCNegnTopoB No npasy
FepmaHvu/l onpenenAaeTca B COoTBeTCTBN C TEMU

¢ B HeKOTOpPbIX CNyYasAX B aHMMNCKON JOKTPYIHE U MPaKTU-
Ke roBOPAT O TOM, YTO OTBETCTBEHHOCTb 3KCNeAUTOpa-xpa-
HMTeNA Kak XxpaHuTena no Heo6XoANMOCTM 1 XpaHuTens
Mo AOroBoOpYy XpaHeHA AoMxHa ObiTb pa3nnyHa. B Takom
CJlydae aBTOPbI YKa3blBalOT Ha TO, YTO 06A3aHHOCTb JKCMe-
AUTOPa-XpaHWUTeNA NacCUBHA: He HAaBPEANTb rpy3y, He fo-
NyCcTUTb CBOI BMHY B ero noBpexaeHun, cm. Ibid. P. 84.

57 B 3TOM Cny4ae NpUMEHSAETCA TPaAULMOHHOE onpefeneHne
HEOCMOTPUTENbHOCTY (rPy60il HEOCMOTPUTENBHOCTI), CM.
Shiells v. Blackburne [1789] [Electronic resource] // Swarb
[swarb.co.uk]. URL: https://swarb.co.uk/shiells-v-black-
burne-1789/ (date of access 17.04.2022).

8 Glass D.A. Op. cit. P. 84.
5 lbid. P.82.
% |bid. P. 84.
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006A3aHHOCTAMMU, KOTOPble BO3/IOXKEHbI HA TaKO-
ro skcnegutopa gorosopom (§ 461 I'TY)'. Takas
CUTyaumsa, B NepByto ouyepefb, CBA3aHa C TeM, YTo
y TPaHCMOPTHOW 3Kcneanummn B [epmMaHmm HeT CBo-
€ro 0OHO3HaYHO onpefeneHHoro npegmeta. Kpome
TOrO, 9KCMEAMTOP OTBEYAET 3a COXPAHHOCTb rPy33,
KOTOPbIV OH NPWHAN K 3KCneaupoBaHuio. MNpu sTom
B C/lyyae, eC/in SKCNeaUTop He NPUHAN Ha cebs ra-
PaHTVIO COXPAHHOCTU FPy3a, OH OTBEYAET TONbKO
B TOW Mepe, B KOTOPOW ero fencTBuA, npuBedLume
K NMOBPEeXAEHWI0 TaKoro rpy3a, He COOTBETCTBOBASIM
noeefeHno 06bIYHOFO KOMMepCaHTa B rpajaH-
CKOM 060pOTe NPY CXOXKNX 0OCTOATENBCTBAX.

OTBETCTBEHHOCTb TPAHCMOPTHOMO 3KCNEeAUTOPA
B [epMaHMV 3aBUCKT OT HaNNYMA rapaHTUN COXPaH-
HOCTU rpy3a, NPUHATOrO K 3KCNeANpPOBaHUIo, Nnu
OTCYTCTBMA Takom rapaHTun. B Tom cnyyvae, ecnnm
rapaHTUs NPUCYTCTBYET, SKCMEAUTOP HECET CTPO-
ry1o OTBETCTBEHHOCTb, €C/IN FapaHTUA OTCYTCTBYET,
OTBETCTBEHHOCTb 3KCMeaMTopa OrpaHMyeHa ero
BVIHOW WM rpy60I HEOCTOPOXKHOCTBIOS?,

B Tex e cnyuasx, Korga aKCneauTop NPUHUMaeT
Ha cebA 06A3aHHOCTb MO CAMOCTOATENIbBHOMY OCY-
LeCTBIIEHUNIO NEPEBO3KU, OH NPMOobpeTaeT CcTaTyC
nepeBOo34MKa, 1 ero OTBETCTBEHHOCTb onpeaens-
€TCA TaK Xe, Kak OTBETCTBEHHOCTb NepeBO34YnKa
(§458TTY).

3. OmeemcmeeHHOCMb 3Kcnedumopa
8 npase OpaHyuu

OTBeTCTBEHHOCTb 3KCMNeanTopa no npasy OpaH-
UMM OCHOBbIBAETCA Ha TOM, YTO OH NMPUHMMaET
Ha ce6s 0643aTeNbCTBO MO OpraHM3aLMm NepeBos-
KW rpy3a OT Hauyana 1 o KoHUa U1, cnefoBaTesibHo,
HeceT OTBETCTBEHHOCTb 3a ee TeyeHme®, B ocHoBy
OTBETCTBEHHOCTM SKCNEeAMTOpPa 3aK/afblBaeTCA CO-
oTBeTCTBYloLanA 06A3aHHOCTb.

Takum o06pasom, sKCneanTop OOMKEH rapaH-
TUpPOBaTb AOCTaBKY rpy3a [0 MecTa Ha3HayeHun
B YCTaHOBJIEHHbIX JOroBOpOM npegenax (ct. L132-4
OTK). CnegoBaTtenbHO, OTBETCTBEHHOCTb SKCNeaAn-
TOopa B TakoMm cilyyae OyaeT onpefenAaTbca Temu
06A3aHHOCTAMU, KOTOPble HeceT 3KCneauTop,
W TEMU FapaHTUAMU, KOTOPbIEe faHbl TAaKUM SKC-
neauTOPOM B fOoroBope’’. SkcneamTop HeceT OT-
BETCTBEHHOCTb 3a MOBPEXAEHME rpy3a, eC/iv MHoe

& Schramm H.-J. Op. cit. P. 85.

&2 |bid.
& Bobongo L.Ch. Op. cit. P. 172.
¢ Ibid.
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He NpeayCcMOTPEHO AOTOBOPOM (Mpe3ymnuma Ha-
NNYNA OTBETCTBEHHOCTM 3KCMeAMTOpa 3a COXPaH-
HOCTb rpy3a, cT. L132-5 OTK).

B uenom npepenbl OTBETCTBEHHOCTY IKCMEANTO-
pa BO GpaHLIy3CKOM MpaBe onpenenaTca JOroBo-
POM 1 TeMU 06A3aHHOCTAMM, KOTOPble BO3MaraloTca
Ha aKkcneamTopa. OgHaKo, No obLlemy NpaBumy, SKC-
neauTop NpPUHUMaeT Ha cebs rapaHTuto no 6es-
OMacHOW AOCTaBKe rpy3a OT Hayana 1 O KOHLa 1,
CnefoBaTeNbHO, HeCeT OTBETCTBEHHOCTb B Cllyyae,
€C/ Takaa AocTaBKa He Oblna ocyLecTBneHa.

OTmeTuMm elle ofjHy 0COGEHHOCTb pPerynnpoBa-
HMA SKCNeAVLNOHHON AeaTebHOCTY Bo OpaHumn.
B cnyuvae, ecnn akcnegmTop He MOXKeT UCMONHUTD
CBO 065A3aHHOCTb MO onnaTe NepeBoO3KM nepes
baKTYeCKnM NepeBo3UYNKOM, HAHATBIM UM, TAaKOM
baKTUUeCKUn nepeBoO3UMK MOXeT noTpeboBaTb
onnaTy y rpy3o0TnpaBuTensa unv rpysonosnyyare-
NA Ha OCHOBAHMW ero JOroBopa C 3KCNeanNTOpPoOM
HeCMOTPSA Ha TO, YTO TaKuMe rpy300TnpaBuUTENb
1 rpy3ornosyyaTesib He ABAAITCA CTOPOHAMU CO-
OTBETCTBYOLWEro ob6s3aTenbcTa (le méchanisme
de l'action directe)®>. Takasa cuTyaumna NpUMeHMa,
Hanpumep, K Cly4yasam, eciin SKCneanTop 3anaBui
0 CBOeM 6aHKpOTCTBeE.

4. OmeemcmeeHHOCMb 3Kcnedumopa
8 poCcculickoMm npaee

'K PO yka3biBaeT Ha TO, UTO OTBETCTBEHHOCTb
3KCneanTopa onpeaenaeTca B COOTBETCTBUU C 06-
WMMW NpaBuiamMmm 06 OTBETCTBEHHOCTY CTOPOH
B Fpa)k4aHCKO-MPaBOBOM 00A3aTeNIbCTBE, @ B Ciy-
yae, ecsin IKCNeAnUTOpP LOKaXeT, UTO HapyLleHne
06s3aTeNbCTBa IKCNEANTOPA CBA3AHO C AeNCTBUA-
MU MepeBO34KKa, TO ero OTBETCTBEHHOCTb onpeae-
NSeTCA No npasuiam 06 OTBETCTBEHHOCTU NepPEeBO3-
ynKa nepend akcnegutopom (cT. 803 TK PD). Takoe
onpepeneHne oTBETCTBEHHOCTU He JaeT YeTKOro
NMOHVMaHWA NPUPOLbI OTBETCTBEHHOCTN SKCNeN-
TOpa 1 OCHOBaHWI ee BO3HUKHOBEHMUA.

BmecTe c TeM OTBETCTBEHHOCTU 3KCMNeanTopa
noceslleHo Heckonbko ctatein B O3 «O T3». Cra-
TbA 6 YKa3aHHOro 3akoHa onpegenset obuine oc-
HOBaHMA OTBETCTBEHHOCTM IKCNEANTOPA, CTaTbA 7
perynnpyeT oTBETCTBEHHOCTb SKCNeaUTopa B CIly-
Yae NoBpexAeHNa WK yTpaTbl rpy3a, NPUHATOro
K SKCNeanpoBaHuIo, CTaTbA 8 — OTBETCTBEHHOCTb
3KCMeauTopa 3a HapyLleHe CPOKOB NCMONTHEHNA
o6a3aHHOCTK. Npy 3TOM NpUHATKE Tpy3a K IKC-

% Ibid. P. 408.
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negnpoBaHUIO NOATBEPXKAAETCA CneynanbHbIM
JOKYMEHTOM — 3KCNEAUTOPCKON PacnuCKOn — U
WHbIMK lOKa3aTeNlbcTBaMu. BmecTe ¢ Tem Takme fo-
KYMEHTbI UMEIOT JILLb JOKA3aTeNIbCTBEHHYIO QYHK-
LMo, UTO YXKe, UeM GYHKLUN KOHOCameHTa®. Mpwu
3TOM OrpaHUYeHNA OTBETCTBEHHOCTM SKCNeQUTopa,
YKa3aHHble B 0003HaUYeHHbIX CTaTbAX, MPUMEHAIOT-
CA TONbKO B TOM CJlyyae, eCyiv SKCNeauTop JOKaxKerT,
UTO HapyLUeHne 0653aTeNbCTBa MPOU3OLLSIO He MO
€ro BUHe 1 rpy6oii HEOCTOPOXKHOCTY (NMpe3ymn-
LMA BMHbI 9KCNeAMTOPa, MPUHLNM HEBO3MOMXHOCTY
OrpaHUYeHnsA OTBETCTBEHHOCT 3a BUHY).

Mpn n3yyeHnn 3akoHOAATENbHbIX NONOXEHUN
K PO 1 ©3 «O T30», NOCBALLEHHbIX TPAHCMOPTHOM
SKCNeanunu, Mbl BUAUM, YTO Takoe perynmpoBa-
Hue OXBaTbIBaeT TONbKO Te C/lyyau, Korga rpys obin
MPWHAT K SKCNeanpoBaHuto. B cynebHol npaktuke
TaKoW Kputepuin GpakTMYeCKn 03HaYaeT, UTo YKa3aH-
Hble CTaTbX NPUMEHAIOTCA TONIbKO B TOM Cllyyae,
ecnin 3KCneanTop NPUHAN 06A3aHHOCTb OcyLle-
CTBWTb NepeBO3Ky rpy3a camoctoaTenbHO® . Takan
06A3aHHOCTb 3KCMEANTOPA BbIPAXKAETCA B TOM, UTO
3KCNeanTop AaeT rapaHTM0 COXPaHHOW [OCTaBKN
rpysa, He3aBMCMMO OT TOrO, OCYLLEeCTBAAN NN OH
baKTUUeCKn Takyto NepeBo3Ky UK HeT.

B cBA3M C TeM, UTO perynmpoBaHNe OTBETCTBEH-
HocTuh 3KkcneauTopa B O3 «O T2 » ncxogut n3 06s-
3aHHOCTM 3KCNeanTopa OCYLLEeCTBUTb NePEBO3KY
CaMOCTOATENbHO, TO 1 OTBETCTBEHHOCTb IKCNeau-
TOpa 3a COXPaHHYK [OCTaBKY rpy3a GpakTnueckm
cofepuT B cebe npepaenbl OTBETCTBEHHOCTU Nepe-
BO34uMKa (Hanpumep, cT. 169 Kogekca Toprosoro
MopennasaHua, fanee — KTM PO®8),

OpfHako GyHKLUMM TPAHCMOPTHOrO 3KCNeamTopa
HaMHOTO WKpe, HeXXeNn GyHKLUUM NepeBo3UmKa.
Kak 6bI510 yKa3aHo Bbille, SKCNeauTop-nepeBos-
UMK — JILLb OHA 13 BO3MOHbIX BapuraLmnin popmu-
poBaHVA 06513aTENbCTBEHHBIX OTHOLLEHWI MEXTY
3KCNegUTOPOM U KNeHTOM. [pu 3TOM poccumnckoe
perynupoBaHume YKa3aHHOro MHCTUTYTa NCXOQUT
VUMEHHO 13 3KCMenLUN-NepeBo3Kn 1 He perynu-

€ O BO3MOXKHOCTM NCMOMNb30BaHMA UHBIX AOKa3aTeNbCTB ANA
NOATBEPXKAEHNA MPUHATYA IPy3a K SKCNEeANPOBaAHMIO CM.,
Hanpumep: MoctaHoBneHne ApbutpaxHoro cyaa Ypanb-
ckoro okpyra ot 02.10.2017 N2 ®09-4815/17 no peny
Ne A60-37168/2016 // CNC «KoHcynbTaHTI 00>,

¢ 1. 25 MNoctaHoBneHus MneHyma BepxosHoro Cyna Poc-
cninckonn Qepepaunn ot 26.06.2018 N2 26; n. 8 0630-
pa cyaebHoM NpakTMKM MO Cnopam, CBA3aHHbIM C AOrO-
BOPaMM NepeBO3KY rpy3a v TPaHCMOPTHOWN SKCNeanLmn
01 20.12.2017 // CMNC «KoHcynbTaHTI 100>,

%  CobpaHue 3akoHopaTenbcTBa Poccuiickon Oepepaummn
o1 1999, Ne 18, cT. 2207.
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pyeT UHble OTHOLLIEHWA dKCNeanTopa 1 KINEHTa,
B OT/INUME, KaK Obl/IO0 MOKa3aHO BbILLE, OT UHOCTPaH-
HbIX NpaBonopAfKoB. Takaa cUTyauusa NpuBoanT
K TOMY, UTO B C/lyyae, eciiv SKCNejmTop He OKasbl-
BAET YCNYrv No nepeBo3Ke rpysa v He NprHMMaeT
Ha cebA rapaHTuio 6e30MacHON [OCTaBKU rpy3a,
TO OTHOLLUEHMA MeXIY SKCNeaMTopoOM U NepeBos-
UYMKOM OCTAIOTCA B PErynATOPHOM BaKyyme. B 3Tom
KOHTEKCTe 10BOAbl POCCUNCKMX aBTOPOB O TOM, UTO
K 3KCneanLmmn HeNb3s NPUMEHSITb NMONOXKEHUS, pe-
rynupyioLie nHble fOroBOPHbIE TUMbl NO aHano-
rmun, GakTMyeckmn co3gaT HEBO3MOXKHOCTb pery-
NIMPOBAHNA SKCNEAUTOPCKMX OTHOLLIEHUIA.

BmecTe ¢ Tem cneumnanbHoe perynupoBaHue
aKcneguUMn-nepeBo3Kn, yctaHosneHHoe B O3
«O T2[}», He pobaBNAET ACHOCTY B pErynmpoBaHme
TPaHCMOPTHON 3KCNeAnL MY, TaK Kak NpaBoBoOe Mo-
NOXKEHVIE IKCNeANTOPa-NepPeBO3UMKa LOSIKHO ObITb
OCHOBAHO Ha HopMax O nepeBo3ke. Heobxoanmo-
CTU JONOJSIHUTENbHOW pernaMmeHTaumnm sKkcneam-
LMN-NepeBO3KM B POCCUNCKOM 3aKOHOZATENIbCTBE
HeT.

Tak, Npy N3yYyeHnn NONIOMKEHU POCCUNCKOTO
3aKoHoJaTeNbCTBa U cyaebHOM NPaKTUKN OTHOCH-
TeJIbHO OTBETCTBEHHOCTU SKCMeANTOPa Mbl BUANM,
uto chepa aKCneaMUNN-NEPEBO3KM CBEPXYpPEry-
NMpOBaHa 3akoHozaTenem, B TO BPeMsA Kak UHble
BMAbI dKCNeanumnmn npebbiBaloT B perynaTopHOM
BaKyyme. Kpome TOro, B HEKOTOPbIX Clyyanx Takas
CBEPXYPErynmpoBaHHOCTb NPUBOANUT K TOMY, UTO
LA NPUHMMAKT Ha ceba 06A3aTeNbCcTBa, HUKaK
He CBA3aHHbIe C SKCMeAUTOPCKOM AeATENbHOCTbIO,
HO NPV 3TOM MOMb3YIOTCA OFPaHUYEHUAMUN OTBET-
CTBEHHOCTU 3KCneanTopa®.

Ha Halwu B3rnag, 4tobbl M3MEeHUTb TakoW Noaxon
[POCCUINCKOrO NpaBa K TPaHCMOPTHOM aKCNeguunn,
HeoOX0o[VMO Ha YPOBHE AOKTPUHbI U CyfebHON
NPaKTUKN BbipaboTaTb Cy>KAEHWE, COTNACHO KOTO-
pOMY OTHOLLEHUA 13 [OrOBOPa TPAHCMOPTHOM 3KC-
nesvunm [OMKHbI PErynmpoBaTbCsA B COOTBETCTBUM
C TEMV [OrOBOPHBIMU TUMaMW, KOTOPbIE XapaKTep-
Hbl 4N1A Tex 06s13aHHOCTEN, KOTOPble MPUHUMAET
Ha cebA aKcnNeanTop, N TeX rapaHTUii, KOTOpble OH
paet. [py 3ToM HeEO6XOAUMO NCXOANTb M3 Nocpes-
HMYECKOro XapakTepa 3KCneanTOPCKON fenaTesb-
HOCTW, eC/IN AOTOBOPOM He MPeayCMOTPEHO MHOE.

% Cm., Hanpumep: MocTaHoBNEHME [1eBATOrO apOMTPaKHOIO
anennAymoHHoro cyaa ot 13.02.2019 N2 09AI1-70161/2018
no geny N2 A40-253996/2017 // CNC «KoHcynbTaHTI 100>,
B naHHOM fene oTBETCTBEHHOCTb IKCNEAUTOpa npw no-
BpEeXAEeHMN rpy3a npu norpyske 6biia orpaHnyeHa B Co-
oTBeTCTBUM €O CT. 7 O3 «O TO[».

68

B cnyuae e, ecnu aKkcneauTop NPYHUMAET Ha cebs
MHOXeCTBO 00s13aHHOCTEN, XapaKTepPHbIX, HaNpu-
Mep, 41 [,OroBopa NepeBo3KU, MOrpy3Kn 1 areHT-
CKOro ,OroBOpPa, TO €ro OTBETCTBEHHOCTb AOJMKHa
COOTBETCTBOBATb TON 006513aHHOCTW, KOTOpPas Obina
1M GpaKTUUECKN HapyLUEeHa, U PerynnpoBaTbCA B CO-
OTBETCTBUW C TON JOrOBOPHOW MOAENbIO, AN1A KO-
TOpPOV TakasA 0653aHHOCTb XapaKTepHa.

OrpaHnyeHne OTBETCTBEHHOCTM 3KCNeAnTopa
MOKET ObITb BbI3BAHO »KeJlaHeM 3aKOHOAaTe A 3a-
WMTUTb JTINLLO, KOTOPOE OCYLLEeCTBNAET OTAEbHbIE
byHKUMN, CBA3aHHbIe C NepeBO3KoM rpysa. Mpe-
[OCTaBNeHMe TaKoW 3alUTbl SKCNeaUTopam — 3To
crnopHbin Bonpoc. OgHaKo 3TO BONPOC NONUTUKK
npasa’®.

BmecTe ¢ TemM B pOCCMINCKOM NpaBe Y TPaHCMOopPT-
HOW 3KCnegnumn He onpegeneH npegmet. Cnepo-
BaTeNbHO, NPV NPefOoCTaBNeHNN AOMNONHUTENIbHON
3alMTbl BCEM SKCNeanTopam 3akoHopatesnb gaeT
3aLLMTY HAaCTOMbKO LUMPOKOMY KPYry fnL, YTO MOJIb-
30BaHMe TaKOW 3alMTON B HEKOTOPbIX Cyyasax
MOXHO cuMTaTb HelobpocoBecTHbIM. Hanpumep,
HEACHO, Yem NMOrpy3unK, KOTOPbIN OCyLLeCcTBAAEeT
NorpysKy rpysa Ha TPaHCMOPTHOWM CpefAcCTBO, 1 Mo-
rpy34nK, KOTOPbIN FPYy3UT FPy3 Ha CKNag, AO/KHbI
OT/INYATbLCA MO CBOEMY MPABOBOMY MOJIOXKEHMNIO.
B cBA3M c 3TUM ana obecneyeHns eanHoobpasna
NpaBOBOro perynMpoBaHusa Heobxoaumo chop-
MMPOBaTb y AOrOBOPA TPAHCMOPTHOW SKCNeanLmm
npeameT. Ha Haw B3rnAg, ans 3Toro nogonaeTt Mo-
Jenb TPaHCNOPTHON 3KCNeanUnn Kak obasaTesnb-
CTBa NO OpraHM3auum nepeBo3Kn oT Hayana u go
koHua. OgHaKo npeanocbiNoK AnA TaKoro NoHMMa-
HUA JOroBOpa TPAHCMOPTHOWM 3KCNeanUNN B POC-
cuMnckom npase HeT. CnefoBaTtesnibHO, 1 OrpaHnye-
HUe OTBETCTBEHHOCTU, MpegycmoTpeHHoe B O3 «O
T2», NPUBOAUT K HEOXKUZAHHbBIM 1 B HEKOTOPOM
CMbIC/e HEMPABOBbIM pe3yfbTaTaMm.

3akKnoueHve

Kak BMAHO 13 onpeaeneHns NpaBoBoO NPUpo-
[bl TPAHCMOPTHOW 3KCNeanUNK, YKa3aHHbIA Joro-
BOP BbICTYNAaET KOMM/IEeKCHbIM 0053aTeNIbCTBEHHbIM
OTHOLLEHMEM, KOTOPbIN OxBaTblBaeT coboi 60sb-
LLIo€e KONMYECTBO IKOHOMUYECKUX GyHKUMIA. Mpn
oToM dpaKkTuyeckmii Habop TakMx GyHKLUUIN Y SKC-
nenuTopa 3aBUCUT OT POPMYNINPOBOK KOHKPETHOFO
[OroBopa.

7% Kapanemos A.l. SkoHoMmnuyecKknin aHanm3 npasa. M.: CTaTyT.
2016.C.116-117.



OgnHow 13 GYHKUMIA TPAHCMOPTHOMO 3KCNeu-
TOopa ABNAETCA TPAHCNOPTHaA GyHKUMA, TO eCTb
bYHKLMA NO CaMOCTOATENbHOMY OCYLLECTBIEHMIO
TPaHCMOPTMPOBKM rpy3a. Bo ncnonHeHme ykasas-
HON QYHKUUWN dKCMeanuTop NpUHMMAEeT Ha cebn
06A3aHHOCTb MO OCYLLECTBNEHMNIO MEPEBO3KN, YTO
BblpakaeTcA B BblAaye rapaHTUM COXpPaHHON A0-
CTaBKW TaKoro rpysa.

C TOUKM 3peHMA CBOE SKOHOMUYECKOW YHK-
LUK 3KCNeANTOpP, KOTOPbIN MPUHMMAET Ha cebsn
rapaHTuto 6e3onacHom JOCTaBKMW rpysa, HAYEM
He OTNIMYaeTCA OT NepeBO3UMKa, Tak Kak OCHOB-
HOI LeNblo Takoro o6s3aTenibcTBa CTAaHOBUTCA
6e3onacHanA fJOCTaBKa rpy3a O MecTa Ha3HauyeHus
(o6s3aTenbCTBO O rpy3e). B Takom cnyyae n npaso-
BOE perynvMpoBaHne COOTBETCTBYIOLEN AeATeNIbHO-
CTV JOMKHO ObITb aHANOTMYHbIM. [1eicTBUTENIBHO,
He NpeaCcTaBAAeTcA CnpaBeanvBbIM, YTO OANHAKO-
Bble SKOHOMUYECKME OTHOLIEHNA B 3aBUCUMOCTY
OT Ha3BaHMA JOroBOpa MOryT PerynnpoBaTbcA
Nno-pasHoMmy.

B TO e BpemAa HEOOXOLUMO MOMHUTb, YTO
TpaHCnopTHaA GyHKLMA — 3TO UL OfiHA 13 BO3-
MOXHbIX QYHKLUIN TPAHCMOPTHOrO 3KCneanTopa.
NHble pyHKLMM COOTBETCTBYIOT MHBIM KOHCTPYK-
LUMAM TaKoro gorosopa. [1pn 3TOM Takue KOH-
CTPYKUMW NO CBOeW cyTn ByayT COOTBETCTBOBATb
CYLLEeCTBYIOWMM B POCCUNCKOM NpaBe JOroBop-
HbIM MoAeNnAM, Hanpumep, 4OroBOp NoapaAaa,
areHTCKMI JoroBop u apyrue. Takas 0co6eHHOCTb
TPaHCNOPTHOWN 3KCNeanumm CBA3aHa C Tem, 4YTo
[OroBOp TPAHCMOPTHOW SKCNeaANLUN B POCCUI-
CKOM npaBe chOPMYyNMpPOBaH He C TOUKU 3peHuns
npeameTta 06A3aTeNbCTBEHHOIO OTHOLWEHUA —

I1l. CTATbU

npae 1 06s13aHHOCTEN CTOPOH, a €ro 0ObeKTa — TeX
SKOHOMUYECKNX OTHOLLEHWI, B CBA3M C KOTOPbIMU
TaKoW JOroBop 3aksoyaeTcsa (B JaHHOM cilyyae —
nepeBo3Ka rpy3a).

B cnyuae, ecnum 3aKkoHoAaTeNb NOCUYUTAET Ta-
Kne OTHOLWeHMA cneunduyeckumm n caenaet
BbIBOA O TOM, YTO UX Y4YacCTHUKaM TpebyeTca fo-
nofiHUTeNbHanA 3allMTa Ha YPOBHe 3aKOHa, Takas
3almUTa MOXeT 6bITb NpefocTaBfeHa. Mpu 3Tom
dbopMynMpoBaHne TaKNX OFPaHNYEHUIA JOIKHO
OCYyLLEeCTBAATLCA C cObNMofeHnemM NpUHLMNA efu-
HOO6pPa3NA NPaBOBOrO PErynmMpoBaHNA CXOMKMX
SKOHOMUYECKMX OTHOLWEHW. Hanpumep, Henb3a
NpPefocTaBaATb 3alWMTy SKCNeaMTopam, KoTopble
OCYLLeCTBAAT NOrpy30o4Hbie paboTbl, 1 B TO e
BPEeMs He NPefoCTaBNATb TaKyto 3aLKTy 1AM, KO-
TOpble OCYLLECTBIAIOT Te e camMble paboTbl, HO 6e3
Ha3blBaHVA CeOs «IKCMEAUTOPOMD,

B 10 »Ke Bpema Takoe orpaHnyeHre oTBETCTBEH-
HOCTV 3KCNeanTopa MOXeT ObITb BbI3BaHO XenaHu-
€M 3aKoHoZaTena 3aWnTuUTb INLO, KOTOPOe opra-
HU3yeT NepeBO30YHbIN NPOoLEcC «OT Hayana u o
KOHUa». Tem He MeHee, B oTnnume oT GppaHLy3CKo-
ro npaBea, POCCUNCKNIA 3aKOH He 3aKkpennsaeT oba-
3aHHOCTb MO OpraHK3aLMy NePeBoO3KM OT Havana
[10 KOHLa, HaNpoTKB, NPAMO peayLnpyeT JOroBOpP
TPaHCNOPTHON 3KCNeauLmMn O OTAeNbHbIX 061-
3aHHOCTeN, KOTOpble 3KCNeaNTOP MOXET OCYLLeCT-
BnATb (N. 2 cT. 801 K PO). Takoe perynuposaHue
NPUBOAMNT K TOMY, YTO JINLIO, KOTOPOE OCYLLECTBA-
eT OTAesbHbIe BblAeNIEHHble B 3aKOHe GYHKLUN SKC-
neguTopa, COOTBETCTBYHIOLME KakoMy-nbO Cylie-
CTBYIOLLIEMY [JOrOBOPY, TEM CaMblM HEOOOCHOBaHHO
nosyyaeT 3almTy. =
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The Legal Nature of the Freight
Forwarding Contract:

Foreign Experience

and Russian Understanding

The article is devoted to establishing the legal nature of the freight forwarding contract. For this purpose,
the author analyses the economic nature of the said contract, its subject matter and liability for its breach.
In addition, the article provides foreign experience of regulation of the said institute in the legal orders
of England, Germany and France. The author compares some aspects of the legal concept of the freight
forwarding in Russia and in the legal orders mentioned above. The conclusion of the study is that the freight
forwarding contract in the Russian law is formulated not based on the subject matter of the contract but
based on its object. The result of this approach is that a rather large number of binding relations may
be covered by the definition of the freight forwarding. This, in turn, may lead to adverse consequences
for the legal order and civil turnover since, under Russian law, the freight forwarder’s liability is limited.

Keywords: carriage of goods, freight forwarding contract, intermediary contract, commission contract,

agency contract.

Introduction

freight forwarding contract is defined in the

Civil Code of the Russian Federation' (herein-
after — the CC RF) through the obligation of one
party to perform or arrange for the performance of
services defined by the freight forwarding contract,
such services shall relate to the carriage of goods
(Art. 801). Paragraph two of the same Article lists
some examples of such services. This list is open.
Such a broad definition of the freight forwarding
contract does not make it possible to establish the

specific features which characterise it. For example,
a comparison of the definition of freight forwarding
contract and carriage of goods contract contained
in Art. 785 of the CC RF and Art. 115 of the Mer-
chant Shipping Code of the Russian Federation?
(hereinafter — the MSC RF) demonstrates that the
subject matter of a freight forwarding contract may
also cover the performance of carriage itself. This
is confirmed by the wording of the provisions in
regard of the said obligations in Paragrphs 25-29
of the Resolution of the Plenum of the Supreme
Court of the Russian Federation No. 26 (hereinaf-

' Collection of Laws of the Russian Federation of 2021,
No. 47, Art. 7796.
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2 Collection of Laws of the Russian Federation of 1999,
No. 18, Art. 2207.



ter — Resolution No. 26) dated 26 June 2018 “On
certain issues of application of legislation on the
contract of carriage of passengers and luggage
by road and on the freight forwarding contract™
, which states that in certain cases the forwarder
undertakes the obligations of a carrier and must
be liable as a carrier. A similar conclusion may be
drawn from a comparison of freight forwarding
and, for example, stevedore services contract. Both
of these contracts relate to the carriage of goods.
The stevedore contract may also be covered by
the definition of a freight forwarding contract from
the CCRF.

Therefore, a freight forwarding contract may ab-
sorb obligations which are characteristics of other
contractual types. This situation is important due
to the fact that the freight forwarder’s liability is
limited (Art. 6-8 of the Federal Law dated 30 June
2003 No. 87-FZ “On freight forwarding activities",
hereinafter — the FL “On FFA”). In addition, there
are also certain procedural peculiarities related to
making a claim against the freight forwarder and
limitation of action, the FL “On FFA” provides for a
shortened limitation of action (1 year) for claims
arising out of the freight forwarding contract. Also,
a special pre-claim procedure is provided.

In view of the above mentioned ambiguity of
the scope of the freight forwarding contract, it may
arise a situation where the protection of a freight
forwarder is enjoyed by an entity who, for example,
carries out storage or stevedore operations.® It be-
comes advantageous for such an entity to call itself
a freight forwarder, as this would give it a preferen-
tial position in the obligation. In order to avoid such
situations, it is necessary to define the scope of
binding obligations that may be regulated by legal
provisions on freight forwarding. In this connection,
it is necessary to determine the rights and obliga-

3 Resolution of the Plenum of the Supreme Court of the
Russian Federation dated 26 June 2018 No. 26 “On cer-
tain issues of application of legislation on the contract of
carriage of passengers and luggage by road and on the
freight forwarding contract”// ConsultantPlus.

4 Collection of Laws of the Russian Federation of 2003,
No. 27, Art. 2701.

> On a limitation of liability of a stevedore who called itself
a freight forwarder see: Judgement of the Ninth Commer-
cial Court of Appeal dated 13 February 2019 No. 09AP-
70161/2018 in case No. A40-253996/2017 // Consultant
Plus. On limitation of action of the loader see: Judgement
of the Commercial Court of the Volga-Vyatka District dat-
ed 27 May 2020 No. F01-10502/2020 in case No. A43-
23345/2019 // ConsultantPlus.
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tions which can and must arise from the freight
forwarding contract, i.e,, the subject matter of the
freight forwarding contract and its legal nature.
The purpose of the article is to determine the
legal nature of a freight forwarding contract in Rus-
sian law. In order to achieve this goal, it is neces-
sary to determine the economic nature of the said
contract, its subject matter and the basis of the
freight forwarder’s liability in the said relations.®
In addition, within the framework of the present
study, foreign experience in regulating freight for-
warding relations, in particular, in English, French
and German law, is also considered. These legal
orders have not been chosen by chance, they are
some archetypes of the understanding of freight
forwarding, which will be outlined below.

I. Economic Nature of the Freight
Forwarding Contract

The role of the freight forwarders in interna-
tional transport chains may be described by the
phrase “architect of transportation””. This economic
model of freight forwarding is expressed in several
functions which are highlighted by the Internation-
al Federation of Freight Forwarders Associations
(hereinafter — the FIATA): advisory, loading, infor-
mation, documentary, chartering, consolidation,
insurance, logistics, supervisory, quasi-financial and
transport (shipping) functions.® These predeter-
mine the position that the freight forwarder occu-
pies in the transportation schemes.’

¢ Asimilar method for determining the legal nature of a con-
tract has been described in more detail in an article de-
voted to the contract of carriage of goods, see: Karimov B.
Legal nature of the contract of carriage of goods: foreign
experience and Russian comprehension // Maritime law.
Ne 3.2022.P.73-101.

7 Schramm H.-J. Freight Forwarder’s Intermediary Role in
Multimodal Transport Chains. A Social Network Approach.
Berlin: Springer-Verlag. 2012. P. 24.

& Ibid. P. 25. In addition, FIATA singles out the freight for-
warding function as a “fiduciary function’, but fiduciari-
ty applies to freight forwarding only as a characteristic of
the freight forwarding contract, since the freight forward-
er is in many cases given more rights than are necessary to
achieve the purpose of the obligation, so the disposal of
such rights has a fiduciary character. The fiduciary function
of the freight forwarder is therefore not dealt with sepa-
rately in this article.

®  Other functions of freight forwarders are also highlight-
ed by the authors. For an alternative view of the functions
of the freight forwarder and their impact on the trans-
port process using China as an example see: Lu Y, Dinwo-
odie J. Comparative Perspective of International Freight
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To understand the role of the freight forwarder
more clearly, we shall look at the following exam-
ple. Cargo needs to be transported from country
A to country B by three modes of transport: road,
air and water. It is not enough to conclude a con-
tract with three different carriers in this respect; it
is also necessary to arrange for transhipment, is-
sue the transport, customs and other documents,
arrange for cargo and carriers' liability insurance
in accordance with the rules of the jurisdictions in
which the cargo will be in the course of carriage.
Besides, carriers may be incorporated in different
jurisdictions with differently regulated of carriage
contracts, which affects negotiation process and
pricing. All this creates conditions in which a busi-
ness that needs to deliver goods from country A
to country B has to bear high transaction costs
due to logistical difficulties. A freight forwarder
emerges to reduce such costs and to take on the
responsibility of organising the transport pro-
cess."?

As we may see, the role of the freight forwarder
in the transport process is complex and absorbs
characteristics of various economic activities." The
freight forwarder assumes many functions. Such
functions, in turn, are aimed at the single objective
of ensuring the safe transport of goods from one
point to another.

Il. Subject of the freight forwarding
contract

1. England. Agent v. Principal

It is difficult to define a term “subject matter”
in English law because of the principle of freedom
of contract, which applies fully to all contractual
terms.’ In such a case, there are no strict statuto-
ry rights and obligations specific to the particular
contract. The English court interprets primarily the

Forwarding Services in China // Transportation Journal.
2002.Vol. 42.No. 2. P.21-22.

1% Morrow. G. Freight Forwarders. Their Role in Transportation
Scheme // National Defense Transportation Journal. 1952.
Vol. 8. No. 6. P. 42.

" For an alternative view on types of freight forwarding and
the role of freight forwarders in the transport process see:
Davies G.J. The Role of Exporter and Freight Forwarder in
the United Kingdom // Journal of International Business
Studies. 1981.Vol. 12. No. 3. P. 101-104.

2 Chitty on Contracts / edited by Beale H.G. London: Thom-
son Reuters. 2018. Para. 1-030, 1-032.
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will expressed by the parties, which subsequently
receives legal protection.'

However, in English practice and doctrine, the
role of the freight forwarder is generally divided
into two types: that of principal and that of agent.
The main criterion is the formation between the
freight forwarder’s customer and the carrier of a
privity of contract.

If the freight forwarder assumes the obligation
to perform the carriage itself or through its ser-
vants, the freight forwarder is a principal.™ In such
a case, the freight forwarder concludes contracts
with the persons performing the carriage in its own
name, and no privity of contract is formed between
the freight forwarder’s customer and the carrier.'

If the freight forwarder facilitates the carriage
of the goods, but a direct bond is formed between
the carrier and the shipper (the freight forwarder’s
customer)', the freight forwarder is acting as an
agent.” A privity of contract between the actual
carrier and the shipper may be evidenced by the
direct issue of a transport document from the carri-
er to the shipper (the freight forwarder’s customer)
or by a direct indication in the freight forwarding
agreement that the freight forwarder is acting as
an agent. However, the mere fact of privity of con-
tract between the shipper and the carrier does not
always relieve the freight forwarder-agent from
liability for the actions of persons with whom it has
contracted on behalf of its customer. For example,
the freight forwarder-agent may bear the liability
for the acts of persons with whom it has entered
into such contracts by itself.”® In this sense, English
law fully respects the above mentioned principle
of freedom of contract and the contract may pro-
vide for very various combinations of the freight
forwarder’s functions, duties and liabilities."

13 Eurico S.p.A. v. Philipp Brothers (The “Epaphus”) [1987] [Elec-
tronic Resource] // I-law. Informa [www.i-law.com]. https://
www.i-law.com/ilaw/doc/view.htm?id=150592 [date of ac-
cess: 15.07.2022].

4 Glass D.A. Op. cit. P. 59.

> lbid.

6 Lee Cooper Ltd v. C.H. Jeakins & Sons Ltd [1967] [Electronic
Resource] // I-Law. Informa [i-law.com]. URL: https://ww-
w.i-law.com/ilaw/doc/view.htm?id=146371 (date of access
15.04.2022).

7 Glass D.A. Op. cit. P. 60.

'8 Anglo Overseas Transport Co Ltd v. Titan Industrial Corp
(UK) Ltd [1959] [Electronic Resource] // I-Law. Informa
[i-law.com]. URL: https://www.i-law.com/ilaw/doc/view.
htm?id=145023 (date of access 15.04.2022).

% Glass D.A. Op. cit. P. 65.
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If the freight forwarder assumes the duty of car-
riage, the freight forwarder is considered by the law
to be the carrier, subject to according regulation,
including limitation of liability of the carrier.* How-
ever, if as a general rule the contract stipulates that
the freight forwarder acts as principal (e.g. if such a
freight forwarder has issued a bill of lading?'), but it
can justify that it has acted as an agent and has not
assumed the obligation to perform the carriage,
then it is therefore not liable as carrier.

Therefore, the role of the freight forwarder in
each individual case is determined independently,
depending on the particular circumstances of the
case and the actual legal position of the parties in
relation to the obligation. This position is particu-
larly relevant in cases of complex transportation
of goods, where the freight forwarder carries out a
certain part of the transportation itself and, for the
rest, acts as an agent and creates a binding relation-
ship between his customer and the actual carrier.
In this case, the freight forwarder acts as an agent
in one part of the transportation and as a principal
in the other part.

In addition, a separate type of freight forwarding
is distinguished where the freight forwarder is the
bailee or quasi-bailee of the cargo. In such a case,
the freight forwarder has control and liability for the
safekeeping of the cargo (bailment) or assumes re-
sponsibility for the safekeeping of such cargo with-
out actual storage thereof (quasi-bailment), but not
during carriage and only within the activities taken
place prior to carriage itself, such as transhipment
or warehousing at port.” In such a case, the freight
forwarder does not change from agent function to
freight principal one.?* Only the additional duties
and responsibility are imposed on him.

2 Hair and Skin Trading Co Ltd v. Norman Airfreight Carriers
Ltd [1974] [Electronic Resource] // I-Law. Informa [i-law.
com]. URL: https://www.i-law.com/ilaw/doc/view.ht-
m?id=147263 (date of access 15.04.2022).

21 Leung. W.The Dual Role of the Freight Forwarder: Vastfame
Camera Ltd v Birkart Globistics Ltd, 2005, High Court of
Hong Kong 117, Stone J, 5 October 2005; 2005 AMC 2864
(High Court of Hong Kong, 2005) // Journal of Maritime
Law & Commerce. Vol. 38. No. 1. 2007. P. 98.

22 Glass D.A. Freight Forwarding and Multimodal Transport
Contracts. 2nd ed. London, New York: Routledge. 2012.
P. 60.

3 Metaalhandel J.A. Magnus BV v. Ardfields Transport Ltd
[1988] [Electronic Resource] // I-Law. Informa [i-law.
com]. URL: https://www.i-law.com/ilaw/doc/view.ht-
m?id=150527 (date of access 15.04.2022).

2 Glass D.A. Op. cit. P. 62.

I1l. ARTICLES

Generally speaking, this division of the role of
freight forwarders into principal and agent according
to the criterion of the formation of privity of contract
between the person actually performing the car-
riage and the freight forwarder’s customer does not
absolutely prejudge the regulation of the binding
relationship between the freight forwarder and the
customer. It does not limit the principle of freedom
of contract. In such a case, the “subject matter” of
the freight forwarding contract is not crystallised.

Therefore, in English law, the role of the freight
forwarder is of two types: the principal freight for-
warder and the agent freight forwarder. The crite-
rion for the division is the existence of privity of
contract between the freight forwarder’s customer
and the carrier.

2. Germany. A contract without subject
matter

Traditionally in German law, the freight forward-
ing contract was an intermediary contract and was
contained in the chapter of the German Commer-
cial Code (BGB)* on intermediation together with
the contracts of commission and agency. However,
due to the 1998 transport law reform, the regula-
tion of the freight forwarding contract in the BGB
was relegated to other “transportation” contracts
and the characterisation of such a contract as an
intermediary contract was sidelined.

The definition of freight forwarding that existed
before the transport law reform corresponds to the
present definition of the contract in Austrian law.?’
According to this definition, the freight forwarding
contract is defined by the freight forwarder’s obli-
gation to organise the transportation of goods in its
own name but in the interest of the shipper. At the
same time, the regulation of the freight forwarding
contract is optionally subject to the provisions of
other intermediary contracts.?®

» Handelsgesetzbuch [Electronic resource] // Bunde-
sministerium der Justiz [gesetze-im-internet.de]. URL:
https://www.gesetze-im-internet.de/hgb/ (date of access
12.04.2022).

% Shmidt. K. Minchener Kommentar zum Handelgesetzbuch.
Band 7. 2009. Miinchen: Verlag C.H. Beck/Berlang Franz
Vahlen.S. 6.

¥ The Austrian legal order in this case is exemplary because
the Austrian law belongs to the German legal family and
the freight forwarding provisions in Austria and Germany
were largely similar before the German transport law re-
form, see: Schramm H.-J. Op. cit. P. 15.

% |bid.
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As a result of the German transport law reform,
freight forwarding has been given a more general
definition based on an enumeration of the freight
forwarder’s duties (§ 453 of the BGB). However, this
definition retained the characteristic of the freight
forwarder as an agent® who arranges carriage in its
own name but in the interest of the shipper (para. 3
of § 454 of the BGB). However, the direct reference
to the commission nature of freight forwarding has
been removed. The freight forwarder, for example,
is obliged to follow the instructions of its client in
carrying out its obligations (para. 4 of § 454 of the
BGB).

The commission nature of the freight forwarding
contract is the core that defines such a contractual
type. Separately note that the commissioner tradi-
tionally performs legal rather than actual actions,
establishes binding relations with counterparties
in its own name but in the interest of the client.*
This understanding of the commission nature of
the contract predetermines its legal regulation. For
example, rules on mandatory assignment or the
obligation to follow the instructions of the commis-
sion agent are applied. The commissioner conducts
someone else’s business. This must be stressed in
order to understand the nature of freight forward-
ing contract in Germany.

At the same time, in line with the worldwide
trend of freight forwarding regulation, in Germany,
the freight forwarding contract may also involve
the freight forwarder carrying out the transporta-
tion itself (§ 458 BGB). In such a case, he acquires
rights and bears duties of the carrier.?" In this con-
text, it is also important to bear in mind the narrow
understanding of the German carriage contract,
which is limited directly to the delivery of the
goods. Therefore, freight forwarders who carry out
the carriage themselves (i.e. have issued a transport
document, a bill of lading) are subject to the provi-
sions of the carriage in direct contractual relation
with the shipper. This regulation is in line with the
freight forwarder’s transport function highlighted
in the first part of this article. A similar solution ap-
plies to cases where the freight forwarder performs
certain duties specific to other contracts, such as
a storage or stevedore contract. The provisions of

»  Schramm H.-J. Op. cit. P. 15.

30 Egorov A.V. The notion of mediation in civil turnover: PhD
thesis., Moscow, 2002. P. 26

31 Enge H.-Ch., Schwampe D. Transportversicherung. Recht
und Praxis. 4 Auflage. Bremen: Springer. 2012. P. 373.
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the respective contracts apply to such a freight
forwarder.

In view of the above, it may be concluded that
the freight forwarding contract in Germany has
virtually no subject matter. The freight forwarding
contract is practically always regulated analogously
to the other types of contracts. This is also evident
from the predominantly referential way in which
the freight forwarding contract is set out in the BGB.

3. France. Organisation of transportation
from beginning to end

In France, the freight forwarding contract is de-
fined through the freight forwarder’s obligation to
organise the carriage under his own responsibility,
in his own name, but in the interest of the shipper.®
The commission nature of the freight forwarding
is also evident from the very name of the freight
forwarder used in French “commissionaire du trans-
port” (French “transport commissioner”, Art. L132-3
of the French Commercial Code (hereinafter the
FCQC).3

Court practice distinguishes two main duties of
the freight forwarder for which the customer pays:
the organisation of the carriage and the carriage
itself.>* However, this position is contested in the
doctrine, which, based on the nature of freight for-
warding activities, sees only one obligation of the
freight forwarder - the carriage, which it organises
“from beginning to end"?*

However, it should be borne in mind that within
the framework of freight forwarding activities there
are two contracts: between the freight forwarder and
the customer and between the freight forwarder and
the carrier. In the relationship between the freight
forwarder and the customer, the freight forwarder
acts as an agent and, accordingly, his rights, duties
and liabilities are formulated based on the commis-
sion nature, with the specific features of the said
contract characteristic of the French legal order. Nev-

32 Bobongo L.Ch. Le Prix dans le Contrat de Transport de Mer-
chandise: thése de doctorat en droit. Paris. 2016. P. 171.

3 Code de Commerce (07.04.2022) [Electronic Resource] //
Légifrance [legifrance.gouv.fr]. URL: https://www.legi-
france.gouv.fr/codes/id/LEGITEXT000005634379/ (date
of access 14.04.2022).

3 Cour de Cassation, Chambre criminelle, 19 February 2003,
01-87.432, Inédit. [Electronic Resource] // Légifrance [legi-
france.gouv.frl. URL: https://www.legifrance.gouv.fr/juri/
id/JURITEXT000007609517/ (date of access 16.04.2022).

% Bobongo L.Ch. Op. cit. P. 172.
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ertheless, the main characteristic of the commission
contract is still the performance of legal acts in its
own name but in the interest of the customer. In the
relationship between the freight forwarder and the
carrier, the freight forwarder is the shipper, with the
according legal consequences.®

In French law, the nature of freight forwarding
is of commission nature.” The three types of sta-
tus of the person providing the freight forwarding
service shall be clearly distinguished: the freight
forwarder, who acts as an agent and is not liable for
the carriage of the goods; the contractual carrier,
who does not perform the carriage but assumes
responsibility for its performance; the carrier, who
actually performs the carriage.®®

Therefore, French law, in contrast to the other
legal orders analysed, expressly singles out the ob-
ject of the freight forwarding contract which is the
organisation of the carriage from the beginning
to the end. In this regard, the French legal order
has developed its own regulation of rights and
obligations under the freight forwarding contract.
The qualifying feature of the freight forwarding
relationship becomes the activity of the freight for-
warder during the whole process of carriage (du-
ration) and the connection of such activity with
the carriage.

4. Freight forwarding under Russian law

In Russia, the subject matter of a freight for-
warding contract is set out in Art. 801 of the CC
RF pursuant to which a freight forwarder under-
takes to perform or arrange for the performance
of services connected with the carriage of goods.
Such definition creates an extremely broad scope
of activities which may fall under freight forward-
ing contract. In this regard, there is ambiguity in
Russian doctrine as to the legal nature and subject
matter of the contract in question.

The following ways of defining the nature of
freight forwarding in Russian doctrine may be dis-
tinguished:

3% Peyreffitte L. Le commissionnaire de transport et les autres
auxiliaires de transport en droit francais. Paris: Dalloz-Sirey.
1978.P.213.

37 Bobongo L.Ch. Op. cit. P. 408.

3% Ramberg J. Unification of the Law of International Freight
Forwarding [Electronic Resource] // UNIDROIT [www.uni-
droit.orgl. URL: https://www.unidroit.org/english/publica-
tions/review/articles/1998-1-ramberg-e.pdf (date of access
16.04.2022) P. 6.
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- freight forwarding as a type of service contract®’;

- freight forwarding as a separate from others
type of contracts in Russian law*;

. freight forwarding as a type of intermediary
contract, recognising the complexity of its legal
nature.*!

Authors who refer to the contract of carriage
as a type of a contract for the rendering of paid
services point to the fact that the freight forward-
er’s activity does not produce any tangible result,
as well as to such a characteristic of the service as
“the simultaneity of its rendering and receipt”*?
Nevertheless, the definition of the legal nature of
freight forwarding as a service does not bring any
clarity to the definition of the activity performed by
the freight forwarder. The criteria used to define a
service in Russian law (Art. 779 of the CC RF) are so
vague that virtually any contract can be classified
as a service. Some authors, for example, refer inter-
mediary activities to the services: commission and
agency contracts.® In this context, our position is
not that a freight forwarding contract cannot in any
way be attributed to contracts for the provision of
compensatory services under Russian law, but that
such attribution does not introduce any legal cer-
tainty into the relations in question and is pointless
at the current stage of development of Russian law.

A similar criticism can be applied to the posi-
tion that freight forwarding forms its own type of
binding relationship which cannot be attributed
to any other varieties of contracts present in Rus-
sian civil law. In favour of such an understanding,
A.V. Dineka points out that freight forwarding has
a complex structure of relations between the client
and the freight forwarder which has features “only
externally (italics mine - B.K.) characteristic of other

3 Dukhno N.A., Zemlina A.l. Op. cit. p. 174; Braginskiy M.1., Vi-
triansky V.V. Op. cit. P. 493; Egizarov V.A. Ibid. P. 88; Morozo-
va N.V. The agreement of transport forwarding: problems
of qualification and legal regulation: PhD thesis. M., 2005.
P.10; Solovovykh A.V. The transport freight forwarding con-
tract: PhD thesis. M., 2009. P. 11; Rebrikov A.V. The transport
freight forwarding contract: PhD thesis. Krasnodar, 2006.
P.18

40 Dineca A.V. Features of the civil law regulation of trans-
port forwarding: PhD thesis. M., 2009. P. 13; Morozov S..
The transport expedition contract: author’s abstract of PhD
thesis. Ulyanovsk, 2003.P. 10

4 Egorov A.V. Op. cit. P. 160.

42 Solovykh A.V. Op.cit. p. 11.

4 Braginsky M.1., Vitryansky V.V. Contract law. Contracts for
the Performance of Work and Provision of Services. Book 3.
Moscow: Statut. 2002 // ConsultantPlus.
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types of civil law obligations (paid services, stor-
age)”* In turn, S.Yu. Morozov justifies the impossi-
bility of attributing freight forwarding to any of the
existing types of contracts by the fact that freight
forwarding is an accompanying contract and “can-
not exist without an independent transportation
obligation”* At the same time, these authors deny
the possibility of recognising freight forwarding
as a complex contract and attribute, for example,
freight forwarding to the freight forwarding ac-
tivity of storing cargo or stevedoring it, denying
the possibility of applying the provisions on other
contracts analogously. Therefore, the said authors
define a freight forwarding contract as a separate
type of contract but, at the same time, they do not
define the subject matter thereof.

In his turn, A. V. Egorov concludes that freight
forwarding contract incorporates characteristics
of various contractual types.* At the same time,
he points out that the original understanding of
freight forwarding was based on the intermediary
nature of the freight forwarder’s activity, which in
modern law is expressed in the freight forwarder’s
power in his own name or on behalf of the client
to conclude contracts aimed at carrying out trans-
portation. This, in turn, makes it possible to apply
to freight forwarding the provisions on commission
and agency analogously.”

In turn, the complex nature of the legal nature
of freight forwarding activities is connected with
the fact that the legislator uses for this contract
a unique way to determine its specific features: not
on the basis of the subject matter of the contract,
i.e,, the rights and obligations of the parties, but on
the basis of its object, i.e., the social relations under
which such contract is concluded - transportation
of goods.*® In this context, the use of various con-
tractual structures in freight forwarding does not
form the category of a mixed contract since, within
the meaning of civil law, such a contract exists as
a separate binding relationship. Nevertheless, it is
impossible to deny the complex nature of a freight
forwarding contract. In this context, we use the term

4 Dineca A.V.Op.cit. P. 13.
4 Morozov S.Y.Op.cit.P. 11.
4 EgorovAV.Op.cit. P. 161.

4 lbid. A similar position is also taken by O.N. Sadikov, see:
Commentary to the Civil Code of the Russian Federation
(article-by-article). 2" ed. // Ed. by Sadikov O.N., M.: Kon-
trakt, Infra-M-Norma. 1997. Commentary to the Art. 801 //
ConsultantPlus.

% lbid.
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“complex” contract in relation to freight forwarding
in order to indicate the complex legal characteristic
of freight forwarding activities but at the same time
not to create confusion in the understanding of the
term “mixed contract” (Art. 421 of the CC RF).

In our opinion, the forwarding activity is initially
characterised by an intermediary nature which is
expressed in the freight forwarder’s obligation to
conclude transactions on behalf of and for the ac-
count of the customer, or on his own name and for
the account of the customer. This understanding of
freight forwarding is supported by the fact that the
freight forwarder conducts someone else’s busi-
ness. For example, Art. 3 of the FL“On FFA” indicates
that the freight forwarder cannot deviate from the
customer’s instructions unless this is necessary in
the interest of the customer and unless the freight
forwarder cannot request a corresponding instruc-
tion from the customer, and the customer, in turn,
may request information on the progress of the
freight forwarding.

Such a regulation in the case of the conduct of
one’s own business is essentially meaningless, as
a person can dispose of its business without the con-
sent of any third party, including its counterparty.
The consequence of the improper performance of
an obligation by such a person would be a breach of
contract and the liability it incurs to its counterparty.
Therefore, in the case of conduct of one’s own busi-
ness, there are two chains of relationships: client —
executor, and executor — contractor, which, unlike
in the case of intermediation, are not intertwined
with each other. It is also noteworthy that the freight
forwarder does not organise the transportation of
his own cargo but that of its client.

However, if the freight forwarder performs any
other services, e.g. stevedoring, such activity is not
of an intermediary nature, as the person carries out
his business with a clear result which is that the
goods must be loaded, close interaction with the
customer in this case, although desirable, is not
a necessary characteristic of such a contract. At the
same time, the organisation of the transportation
process, which consists in making a binding rela-
tionship with counterparties, creates a situation in
which the freight forwarder is not conducting its
own business but that of its customer, for example,
entering into contracts in its favour and creating for
its customer direct or indirect binding relationships
with actual performers. Such creation ultimately
affects the customer’s position in such binding re-
lationships and shall be subject to its will.



Such definition of the subject matter of freight
forwarding activities is important because separate
rules on liability and related circumstances have
been established for freight forwarders, e.g., limita-
tion of liability (Art. 6, 7 of the FL“On FFA"), reduced
limitation of action for claims against the freight
forwarder (Art. 13 of the FL “On FFA") and others.
Unreasonable expansion of the subject matter and,
in this case, its complete absence creates a situation
where it will be profitable for stevedores, bailees
and other persons to call themselves “freight for-
warders” and thereby enjoy a preferential liability
regime.*” The regulation of freight forwarding, at
the same time, would not prevent such an abuse
of right but, on the contrary, would encourage it
by listing this type of “service” in para. 2 of Art. 801
of the CCRF.

Special attention should be paid to the fact that
the freight forwarder may perform the carriage of
the goods itself. This possibility is in line with the
worldwide trend of the contract regulation (trans-
port function). However, it should be noted that
if the freight forwarder carries out the carriage of
goods, it becomes a carrier, and the relevant pro-
visions should be applied.®®

Therefore, freight forwarding is a complex con-
tract which covers different types of contracts.
The true freight forwarding (“freight forwarding
by default”), however, is an intermediary contract.
Where the freight forwarder undertakes to perform
other services, the regulation of such activities of
the freight forwarder shall be in accordance with

4 For the use of limited limitation of action when a freight
forwarder carries out loading works see, for example,
Judgement of the Commercial Court of Volgo-Vyatsky
District dated 27.05.2020 No. F01-10502/2020 in case
No. A43-23345/2019 // ConsultantPlus. In addition, the
courts limit the liability of freight forwarders even if the
freight forwarders did not carry out the carriage, see:
Judgement of the Commercial Court of the East Siberi-
an District dated 19 January 2017 No. F02-6842/2016 in
case No. A58-7395/2015 // ConsultantPlus; Judgement
of the Federal Commercial Court of East Siberian District
dated 16 March 2009 No. A19-9549/05-F02-845/09 in case
No. A19-9549/06 // ConsultantPlus. Courts also do not di-
vide obligations of freight forwarders in connection with
carriage, execution of documents, performance of load-
ing and unloading operations and establish the same re-
gime of liability for violation of these obligations, see, for
example: Judgement of the Commercial Court of the Far
Eastern District dated 26 January 2016 No. F03-6219/2015
in case No. A73-6768/2015 // ConsultantPlus.

0 Paragraph 25 of the Resolution of the Plenum of the Su-
preme Court of the Russian Federation dated 26 June 2018
No. 26.
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those contracts to which the law attributes the per-
formance of the relevant obligations. This under-
standing also correlates with the provisions on the
interpretation of a contract (Art. 431 of the CC RF)
pursuant to which the interpretation of a contract
shall be based not on its title but on the rights and
obligations of the parties to the relevant binding
relationship in order to avoid abuse of right by the
parties to such a contract.”’

lll. Freight Forwarder’s Liability
and Related Circumstances

The liability under the freight forwarding con-
tract, in all legal systems, corresponds to the breach
of obligations under such a contract. It is notewor-
thy that freight forwarding may be of a different
nature, intermediary activity, carriage, etc. We will
consider the general characteristics and grounds of
the freight forwarder’s liability, depending on the
obligation he undertakes.

1. Freight forwarder liability
under English law

As noted above, the freight forwarder’s liability
when he assumes responsibility for the carriage is
determined in accordance with the carriage reg-
ulations.

It is more interesting, in this context, the freight
forwarder’s liability when the freight forwarder acts
as an agent. The basis of the freight forwarder’s lia-
bility is the duty of care.*? The duty of care in English
law is defined by the obligation of the agent®® to
conduct business and to look after the interests
of its customer as if the agent were conducting
its own business.>* The same duty is incumbent

51 P.43 of the Resolution of the Plenum of the Supreme Court
of the Russian Federation dated 25 December 2018 No. 49
“On some issues of application of general provisions of the
Civil Code of the Russian Federation on the conclusion and
interpretation of a contract”// ConsultantPlus.

2 Glass D.A. Op. cit. P. 82.

53 This is primarily a matter of caution in choosing the carrier
or the person with whom the freight forwarder-agent forms
a binding bond on behalf of his client, see Gillette Industries
Ltd v. W.H. Martin Ltd [1966] [Electronic Resource] // I-Law.
Informa [i-law.com]. URL: https://www.i-law.com/ilaw/doc/
view.htm?id=145880 (date of access 17.04.2022).

5 (liffe v. Hull and Netherlands S.S. Co Ltd [1921] [Electronic
Resource] // I-Law. Informa [i-law.com]. URL: https://ww-
w.i-law.com/ilaw/doc/view.htm?id=135518 (date of access
17.04.2022).
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upon the freight forwarder, who is the owner or
quasi-owner of the goods, to take care of the goods
as if they were its own.>® In this regard, the freight
forwarder-owner can avoid liability*® for damage
to the cargo if it proves that it has exercised the
degree of care and diligence that it would have
exercised in storing its thing.”’

In addition to the fundamental duty of care, the
freight forwarder is also liable for the performance
of the obligations that he has undertaken and for
going beyond the powers that has been granted to
it.>® At the same time, the freight forwarder is given
such information as is necessary for the performance
of its functions, the disclosure of such information
without the customer’s consent is also grounds for
imposing liability on the freight forwarder.>

In general, the liability of the freight forwarder
acting as an agent is fully comparable to that of an
ordinary commercial agent in English law. However,
the economic function of the freight forwarder is
so broad that he may undertake obligations cor-
responding to other models of liability, including
strict liability of the freight forwarder for failure to
fulfil them. In such a case, the limits and grounds of
the freight forwarder's liability shall be determined
by the court in accordance with the obligations he
has undertaken.®

If the freight forwarder assumes the role of
principal, he becomes the contractual carrier in
the relevant relationship and is liable in the same
way as a carrier.

2. Freight forwarder liability
under German law

The liability of freight forwarders under German
law is determined in accordance with the obliga-

55 Glass D.A. Op. cit. P. 83.

6 In some cases, English doctrine and practice say that the
liability of the forwarding and safekeeping agent as a cus-
todian of necessity and the custodian under the custody
agreement should be different. In such a case the authors
point out that the obligation of the freight forwarder-cus-
todian is passive: not to damage the goods, not to allow
his fault in damaging them, see Ibid. P. 84.

7 In this case the traditional definition of negligence (gross
negligence) applies, see Shiells v. Blackburne [1789] [Elec-
tronic resource] // Swarb [swarb.co.uk]. URL: https://
swarb.co.uk/shiells-v-blackburne-1789/ (date of access
17.04.2022).

8 Glass D.A. Op. cit. P. 84.
5 lbid. P.82.
% |bid. P. 84.
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tions imposed on such a freight forwarder by the
contract (§ 461 BGB)®' . This is primarily due to the
fact that freight forwarding in Germany does not
have its own unambiguously defined subject mat-
ter. In addition, the freight forwarder is responsible
for the bailment of the goods he has accepted for
forwarding. However, if the freight forwarder has
not taken over the security of the goods, he shall
only be liable to the extent that his actions resulting
in damage to such goods were not consistent with
the conduct of an ordinary merchant under similar
circumstances.

The freight forwarder’s liability in Germany de-
pends on the existence of a guarantee for the safe
of the goods accepted for forwarding, or the ab-
sence of such a guarantee. If a guarantee is present,
the freight forwarder is strictly liable; if there is no
guarantee, the freight forwarder’s liability is limited
to its fault or gross negligence.®

However, if the freight forwarder undertakes
the obligation to perform the carriage by itself, it
acquires the status of a carrier, and its liability is
defined in the same way as the carrier’s one (§ 458
BGB).

3. Freight forwarder liability
under French law

The freight forwarder's liability under French law
is based on the fact that it undertakes to organise
the carriage of the goods from beginning to end
and is therefore liable for transportation course.®®
The basis of the freight forwarder's liability is based
on the relevant obligation.

Thus, the freight forwarder shall guarantee de-
livery of the goods to the place of destination with-
in the time limits of the contract (Art. L132-4 of the
FCQ). In such a case, the freight forwarder’s liability
will be determined by the obligations which the
freight forwarder bears, and the guarantees given
by such it in the contract.** The freight forwarder
is liable for damage to the goods, unless other-
wise stipulated in the contract (presumption of the
freight forwarder’s liability for the safe of the goods,
Art. L132-5 of the FCQC).

In general, the limits of the freight forwarder’s
liability in French law are determined by the con-

& Schramm H.-J. Op. cit. P. 85.

&2 |bid.
¢ Bobongo L.Ch. Op. cit. P. 172.
¢ Ibid.
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tract and by the obligations imposed on the freight
forwarder. However, as a general rule, the freight
forwarder assumes the guarantee of safe delivery
of the goods from the beginning to the end and
is therefore liable in the event of failure to do so.

We note another peculiarity of the regulation of
freight forwarding in France. If the freight forward-
er is unable to fulfil his obligation to pay for the
carriage to an actual carrier hired, the actual carri-
er may demand payment from the shipper or the
consignee under its contract with the freight for-
warder, even though such shipper and consignee
are not parties to the relevant obligation (le méch-
anisme de l'action directe).®® This situation applies,
for example, if the freight forwarder has declared
bankruptcy.

4. Freight forwarder liability
under Russian law

The Russian Civil Code states that the freight
forwarder's liability is determined in accordance
with the general rules of liability of the parties to
a binding relationship, and if the freight forwarder
proves that the breach of the freight forwarder's
obligation is due to the actions of the carrier, its
liability is determined according to the rules of the
carrier’s liability towards the forwarder (Art. 803 of
the CCRF). Such definition of liability does not give
a clear understanding of the nature of the freight
forwarder’s liability and the grounds for its occur-
rence.

At the same time, there are several Articles in
the Federal Law “On FFA” dealing with the freight
forwarder’s liability. Art. 6 of the said Law defines
general grounds of the freight forwarder’s liability.
Art. 7 states the freight forwarder’s liability in case
of damage or loss of goods accepted for forward-
ing. Art. 8 regulates the freight forwarder’s liability
for breach of time limits of performance of its ob-
ligation. Acceptance of the goods for freight for-
warding shall be confirmed by a special document,
a freight forwarding receipt, or by other evidence.
Such documents have only an evidentiary function,
which is narrower than that of a bill of lading.® The
limitations of the freight forwarder’s liability spec-

% Ibid. P. 408.

% On the possibility of using other evidence to confirm the
acceptance of cargo for forwarding, see, for example:
Judgement of the Commercial Court of the Ural District
dated 02 October 2017 No. F09-4815/17 in case No. A60-
37168/2016 // ConsultantPlus.
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ified in the above articles apply only if the freight
forwarder proves that the breach of obligation was
not due to his fault or gross negligence (presump-
tion of fault of the freight forwarder, principle of
impossibility of limitation of liability for fault).

When examining the legislative provisions of
the CCRF and the Federal Law “On FFA” concerning
freight forwarding contract, we see that such regu-
lation covers only those cases where the cargo has
been accepted for forwarding. In judicial practice,
this criterion actually means that the said articles
apply only when the freight forwarder has accept-
ed the obligation to carry out the transportation
itself.5” Such an obligation of the freight forwarder is
expressed in the fact that the freight forwarder gives
a guarantee of safe delivery of the goods, whether or
not it has actually performed such carriage.

As the regulation of the freight forwarder’s li-
ability in the FL “On FFA” is based on the freight
forwarder’s obligation to perform the carriage itself,
the freight forwarder’s liability for safe delivery of
the cargo actually contains the limits of liability
which are the same to the limits of the carrier’s
liability (e.g., Art. 169 of the Merchant Shipping
Code of the Russian Federation, hereinafter - the
MSC RF*8).

However, the functions of the freight forwarder
are much broader than those of the carrier. As stat-
ed above, the freight forwarder-carrier is only one
of the possible formation of a binding relationship
between the freight forwarder and the customer.
However, Russian regulation of this institution is
based on forwarding-carriage and does not regu-
late other types of forwarder-customer relations,
unlike, as was shown above, in foreign legal orders.
This situation leads to the fact that if the freight
forwarder does not provide services for the carriage
of goods and does not undertake to guarantee the
safe delivery of them, the relationship between the
freight forwarder and the carrier remains in a reg-
ulatory vacuum. In this context, the arguments of
Russian authors that provisions governing other
contractual types cannot be applied to freight for-
warding by analogy actually create an impossibility
to regulate freight forwarding at all.

7 Paragraph 25 of the Resolution of the Plenum of the Su-
preme Court of the Russian Federation of 26 June 2018
No. 26; para. 8 of the Review of judicial practice in disputes
related to carriage of cargo and freight forwarding con-
tracts dated 20 December 2017 // ConsultantPlus.

%  Collection of Laws of the Russian Federation of 1999,
No. 18, Art. 2207.
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However, the special regulation of freight for-
warding-carrier set forth in the FL“On FFA” does not
add clarity to the regulation of freight forwarding,
as the legal position of the freight forwarder-carrier
shall be based on the rules of carriage. There is no
need for additional regulation of freight forward-
ing-carrier in Russian law.

Therefore, when examining the provisions of
Russian legislation and court practice regarding
freight forwarder liability, we see that the forward-
ing-carriage is over-regulated by the legislator,
while other types of freight forwarding remain in
a regulatory vacuum. Moreover, in some cases this
over-regulation leads to the fact that persons as-
sume obligations which are not in any way related
to freight forwarding activities but enjoy the lim-
itations of the freight forwarder’s liability.

In our opinion, in order to change this ap-
proach of Russian law to freight forwarding, it is
necessary at the level of doctrine and judicial prac-
tice to develop an approach according to which
relations under a freight forwarding contract shall
be regulated in accordance with those obligations
which the freight forwarder undertakes and those
guarantees which it gives. At the same, these ob-
ligations and guarantees are the characteristics
of other contracts. So, the provisions regulating
such contracts shall be applied. The intermediary
nature of the freight forwarding activity shall be
taken into account, unless the contract provides
otherwise. In the case of a freight forwarder as-
suming many obligations, such as carriage, ste-
vedoring and agency, its liability shall correspond
to the obligations which it has actually breached
and shall be governed in accordance with the
contractual model for which such an obligation
is characteristic.

At the same time, the limitation of the freight
forwarder’s liability may be caused by the desire
of the legislator to protect a person who performs
certain functions related to the carriage of goods.
Granting such protection to freight forwarders is a
controversial issue. However, it is a matter of legal
policy.”

% See, for example: Judgement of the Ninth Commer-
cial Court of Appeal dated 13 February 2019 No. 09AP-
70161/2018 in case No. A40-253996/2017 // Consultant
Plus. In the present case, the freight forwarder’s liability
for damage to goods during loading was limited in accor-
dance with Art. 7 of the FL“On FFA".

70 Karapetov A.G. Economic Analysis of Law. Moscow: Statute.
2016.P.116-117.
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Russian law does not define the subject matter
of freight forwarding. Consequently, in granting
additional protection to all freight forwarders, the
legislator gives protection to such a wide range
of persons that the use of such protection may in
some cases be considered contradicting to good
faith. For example, it is not clear how a stevedore
who loads goods on a vehicle and a stevedore who
loads goods in a warehouse should differ in their
legal status. In this connection, in order to ensure
uniformity of legal regulation it is necessary to form
the subject matter of the freight forwarding con-
tract. In our opinion, the model of freight forward-
ing as an obligation to organise transportation from
the beginning to the end would be suitable for this
purpose. However, there are no prerequisites for
such an understanding of the freight forwarding
in Russian law. Consequently, and the limitation
of liability provided for in the FL “On FFA” leads to
unexpected and, in some cases, unlawful results.

Conclusion

As it may be seen from the definition of the le-
gal nature of freight forwarding, the contract in
question is a complex binding relationship which
encompasses a large number of economic func-
tions. The actual set of such functions of the freight
forwarder depends on the wording of the particular
contract.

One of the functions of the freight forwarder is
the transport function, i.e., the function of trans-
porting the goods itself. In the performance of this
function the freight forwarder undertakes the ob-
ligation to perform the carriage, which takes the
form of issuing a guarantee for the safe delivery
of the cargo.

From the point of view of its economic function,
a freight forwarder who assumes a guarantee of
safe delivery of goods is no different from a carrier,
as the main purpose of such an undertaking is the
safe delivery of goods to their destination (the car-
go obligation). In such a case, the legal regulation
of the relevant activity shall be identical. It does not
seem fair that the same economic relationship may
be regulated differently depending on the name
of the contract.

At the same time, it must be remembered that
the transport function is one of the possible func-
tions of the freight forwarder. Other functions
correspond to other contractual structures. Such
constructions in their essence will correspond to



contractual models existing in Russian law, e.g.,
service, agency and others. Such a peculiarity of
freight forwarding is connected with the fact that a
freight forwarding contract in Russian law is formu-
lated not based on the subject matter of a binding
relationship, i.e., the rights and obligations of the
parties, but its object, i.e., those economic relations
in connection with which such a contract is con-
cluded (in this case, the carriage of goods).
Where the legislator considers such relations
to be specific and concludes that additional pro-
tection is required by law, such protection may be
granted. However, the formation of such limita-
tions must respect the principle of uniformity in
the legal regulation of similar economic relations.
For example, protection cannot be given to freight
forwarders who carry out stevedore works and at
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the same time not to persons who carry out the
same work but without calling themselves “freight
forwarders”.

At the same time, such limitation of the freight
forwarder's liability may be due to the legislator’s
wish to protect the person who organises the
carriage “from the beginning to the end”. Never-
theless, unlike French law, Russian law does not
stipulate the obligation to organise the carriage
from the beginning to the end. On the contrary,
it directly reduces the freight forwarding contract
to separate obligations which the freight forward-
er may perform (para. 2 of Art. 801 of the CC RF).
Such regulation leads to the fact that a person who
performs separate functions of a freight forwarder
corresponding to any existing contract is thereby
unreasonably protected. =
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V. YHUOUMKALUWMA MOPCKOT O NMPABA

Lex Maritima - npyHUMNbI
MOPCKOro npaBa, NPpN3HaHHbIE
Me>XAYHapoAHbIM coobLuecTBom

1.1. Yto Takoe Lex Maritima?

B cpepne topuncTtoB, cneynannusnpyroLmxca
B 06/1aCTV MOPCKOro NpaBa, eCTb MOHNMAHNWE, YTO
MOPCKOE MpPaBO OCHOBAHO Ha psge obwux no-
noxeHui — cton6os. OgHako JO HefjaBHero Bpe-
MEeHM He NpeanpUHUMANNCL NOMbITKA BbIABUTb
1 chopmynmpoBaTb 3T1 obLre 6a3oBble NMPUHLN-
nbl MOpCKOro npasa. B 2014 rogy npodeccop Eric
Van Hooydonk opraHunsoBan paboty Hag o6wumun
NPUHLMNAMM MOPCKOro NpaBa, AaB M Ha3BaHue
Lex Maritima. B pamkax MexgyHapogHoro mop-
cKoro KomuTeTa (ganee — CMI) 6bina cosgaHa pa-
6ouan rpynna, B KOTOPYIO BOLIN NpeacTaBUTeN
pa3HbIX PUCANKLUIA B NMYHOM KadecTse. Llenbto
3TON rpynnbl 66110 copMynMpoBaTb NPOCTbIM
N NMOHSTHBIM A3bIKOM 6a30Bble MPUHLMMbI, KOTO-
pble 6yoyT CNyXXWTb KIIIOUOM K TOJIKOBaHUIO HOPM
1 peLleHunio KasycoB B 061acTi MOPCKOro npasa.

Pesynbtat paboTtbl Obin npe3eHTOBaH Ha
125-m 3acepgaHum CMI, KOTopoe NpoLLSIo B OKTAOpe
2022 ropga. lMNoAcHMTeNnbHaA 3anucKa pa3melleHa
Ha cante Komuteta'.

1.2. Cratyc Lex Maritima

MpWHLMMbI — 3TO OCHOBbI MOPCKOrO NpaBa, Ko-
Topble 6yayT NpuHATLI leHepanbHon Accambneen
CMI. x npuHATMe 3annaHnpoBaHo Ha 2023 rog.

YeTBepTbilt NpMHUMN rnacuT, 4yto Lex Maritima
He Np13BaH MEeHATb NO3UTMBHOE MOPCKOE NPaBo,
HO JOMOJTHSAET ero 1 CNocobeH YHNPMLMPOBATb Npak-
TUKY MPUMEHEHNA KOHBEHLMI U HALMOHAJIbHbIX 3aKO-

' https://comitemaritime.org/work/lex-maritima/
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HogaTenbcTB. Hnuto B [prHUMnax He npenATcTByeT
cyny NpUMeHATb 1 GOPMYNMpPOoBaTb MHOW NPUHLNM,
KOTOpbI He BKtoYeH B Lex Maritima. MpuHumnbl Mo-
rYT CAY>KUTb MOZENbIO A1 HALMOHANbHOIO 3aKOHO-
[aTenbCTBa U MeXAYHAPOLHbIX KOHBEHLNI.

Taknm ob6paszom, Lex Maritima — 3To Tak Ha-
3blBaeMOE MArKOe MpaBo, KOTOPOe He HyXaaeT-
CA B NPUHATUAN 1 PaTUPUKALMM HALMOHANbHbIMI
rocygapctsamm. OHO HOCUT peKOMeHAATeNbHbIN
XapakTep, HO, MOCKONbKY pa3paboTaHo aBTOpUTET-
HbIMM CrieLmanucTamu B chepe MOPCKOro nNpaga, nx
MHEHMeE MPUHATO YYNTbIBATb KaK B NPaKTUYeCKoN,
TaK 1 npenojaBaTesibCKon AeATeIbHOCTN.

1.3. Llenn pa3pa6otkm Lex Maritima

Pa3zpaboTumku chopmynmpoBanu Tpy OCHOBHbIE
uenu MpUHUMNOB MOPCKOro Npaga:

1. Knioy K TONIKOBaHMUIO HOPM MOPCKOro Npaga —
HaLMOHAaNbHOro 3aKOHOAATeNbCTBA, MeXAyHapoa-
HbIX KOHBEHLINN U Aake CyAebHbIX peLleHnii;

2. lar K yHndmrKaumm mopckoro npasa;

3. MeTop npenofaBaHnA MOPCKOro Npasga.

MNepsble aBe uenu oTpaxeHbl B [TpuHumne 6.

1.4. CpaBHeHuMe Lex Maritima

¢ MpuHUMNamn mexxayHapoaHbIX
KOMMepUYeCKNX AOroBOpoB
(MpuHuMnbl YHUAPYA)

B cepennHe XX Beka NHcTUTYTOM No yHUdUKa-
LM YacTHOro MpaBa Benlacb paboTa 1 B 1994 rogy
661N NPUHATLI MPUHUMNBbI MEXAYHAPOAHbIX KOM-
MepUeCKMX AOroBOPOB — 0bLme pyHAameHTanbHble
ANA BCEX IOPUCAMKLMIA NpaBuna B 061acT JOroBo-
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pos — npuHuunnol YHUAPYA. 311 [MpuHUmnnbl HUKOr-
Ja He 0b6naganu cBOMCTBOM 06LLLe06A3aTeIbHOCTH,
OAHaKO CTOPOHbI BHELLUHETOPrOBOW CAENKN MOMN
BbI6paTh MNPUHLMMBI Kak NPYMEHNMOE K UX [Oro-
BOPY NpaBso, a Npodeccop B yHMBEPCUTETE BrpaBe
npenogasaTb [loroBOpHOE NPaBO Ha X OCHOBe.
MocTteneHHo MpUHUMNbI OKa3anu orpoMHoOe Bu-
AHMEe Ha cyaebHyto NPaKTUKY 1 HOBble KoauduKa-
LN, BKNOYAA POCCUNCKIN MpaXKgaHCKUN KOJEeKC
1994 ropa 1 O6LWKMIN MoaenbHbIN MpaXKaaHCKNIA KO-
JeKc cTpaH EBpocotosa (Draft Common Frame of
Reference — DCFR), kKoTopbli1, 0gHaKO, He Obin 1 BpAL
nn BygeT NprHAT. B KauecTBe Nprmepa MOXHO npu-
BeCTU 10-TK NIETHIOW 06BEKTUBHYIO NCKOBYHO LaB-
HOCTb, KOTOpasa NosABwuiack B pedakumn MpuHuu-
nos 2010 roaa, a 3atem 6bina BKoveHa u B MK PO,
1 B DCFR, a TakXe B KOEKCbl HEKOTOPbIX CTpaH EC2.

MpuHumnbl YHUOPYA MHOrMe 10pUCTbl UMEHYIOT
MATKMM NPaBoOM, KOTOPOE, C OOHOW CTOPOHbI, He 06-
3aTenbHO, HO, C APYroM CTOPOHbI, BINAET Ha BCE Ha-
LMOHanbHble 3aKOHOAATENbCTBA B NEPBYI0 ouepeb
yepes opranyeckoe obpasoBaHue. He cekperT, uto
MHorne npodeccopa npenogaoT AUCLUUMINHDI
no [lorosopHoMy npasy Ha ocHoBe [MprHUMnoBs3.

Okorno 10 neT Hasapj crneuuanucTbl B 06nactun
MOPCKOro npasa, cotpyaHuyatowme ¢ CMI, pewmnn
0606WKTb 1 ChOPMYNNPOBATL OCHOBOMOMAraoLWMne
NPUHLMMNbI MOPCKOrO Npaga, Te NpaBuia, KOTopble
ABNATCA OOWUMN ANA BCEX PUCANKUNA. MNpurH-
umnbl MexxgyHapoaHbIX KOMMepPUYECKNX JOFOBOPOB
6bInK B onpeneneHHon cteneHn chopmynmpoBaHbl
npodeccopamu, a paspabdbotumkm MprHuynnos Mop-
CKOro npaea, HanpoTYB, CTPEMUSINCH HUYEro He dop-
MYNMPOBATb CAaMOCTOATESIbHO U BKAtOYaATb B MpUHLM-
Mbl CyLecTBYyOLWME Ha NpaKTKe npasuna. MoxHo
CKa3zatb, uto MpuHumnbl YHUPYA — 310 meuTbl npo-
¢deccopos B 061acTV 4OrOBOPHOIO MpaBa, a Lex Ma-
ritima — 370 obLLee U3 NPAKTVKM MO MOPCKOMY NMpaBy,
3TO TO, YTO NPU3HAHO 1 NPUMEHAETCA. ITO He naean
npodeccopa, a Npr3HaHHbIe BCeMM NpaBuna.

Lex Maritima npecnegyet Te e 3agayu, 4Tto
n MpuHumnel YHUPYA — mAarkas n HeHaBA3umBan
yHudbumKauma npasa, ciefoBaTefibHO, NPOEKTbI
MOXHO CpaBHMNBATb.

2 [loppobHee 0 AeCATUNETHEM CPOKE NCKOBOW AAaBHOCTYU
cMm. Epoxosa M.A., Capbaw C.B. I3meHeHne CpOKOB 1CKO-
BOW JaBHOCTY MO COrnalleHnto CTOpoH // COOpHKK cTaTel
«O porosopax: K tobuneto B.B. ButpsaHckoro». M.: CtaTyr,
2017. Crp. 76-93.

3 TMoppobHee o ponu MpuHumnos cm.: Komapos A.C. MpuH-
LMMbl MeXAYHapOAHbIX KOMMepUYeCcKUX JOroBOpPOB
YHUAPYA 2010. Bctyn. cnoso. C. llI-V. M.: CratyT, 2013.

IV. YHWOUKALIUA MOPCKOIO MPABA

Pazpaboturkamu MNprHLMNOB MOPCKOro Npasa
Oblna npoBefeHa 6obluas paboTa No 0606LeHNIO
NONOXeHN MeXOyHapOoAHbIX KOHBEHLMI 1 cyne6-
HbIX peLleHni N3 BCeX CTPaH C Liesbio BblABNEHMA
obulelt cytm (common core) MOPCKOro mnpasa.
Ha ocHoBe coBnapaloLWwmx NOAXOA0B K PeLleHNio
6binn cdopmynmpoBaHbl MprHUMMIBI MOPCKOTo
npasa, KOTopble nony4ynnun Ha3saHue Lex Mariti-
ma. He BO Bcex 06/1aCcTAX MOPCKOro MpaBa CMOIIM
chopmynupoBatb obuiee NpaBuUNo, B YaCTHOCTH,
Nno BOMpPOCY O Nepexofe npaBa CO6GCTBEHHOCTM
Ha CyQHO 1 ponu nepefayuv BnageHMsa CygHoOMm
npuHUMN cGOPMyIMPOBaTh HE YAaNOCh.

B cBoeM BbICTynneHUn Ha KoHdpepeHuum CMI
B AHTBepreHe B oKTAGpe 2022 roga OCHOBHOWM nfe-
onor pa3paboTkn Lex Maritima Eric Van Hooydonk
otmeTun, uto MpuHumnel YHUPYA - 310 daHTasmnm
npodeccopoB., KOTopble 3a ABaALUaThb NIeT NpeBpa-
TUANCb B OCHOBY NPaKTUKM pa3peLleHra JOroBop-
HbIX CNOpPOB, a Lex Maritima — 370 npaBuna, KOTo-
pble y»Ke eCTb B MOPCKOM npase, HO B Lex Maritima
OHW cObpaHbl BMeCTE.

1.5. CTpyKTypa 1 0CHOBHOE cofepKaHue
Lex Maritima

B HacToAwee BpemA Lex Maritima Bkntouaet
B cebA 25 nprHUMNOB. [PoeKT pa3aeneH Ha 7 vacTeil:

YacTb 1. Llenb v noHATHA.

Yactb 2. IcTOYHUKM MOPCKOro npaBa 1 cooT-
HoweHwue MPUHLMNOB C MHbIMW HOPMaMW, BKJTlo4Yas
nopToBble 06blYaML.

YacTtb 3. CyaHo (0 BO3MOXHbIX MpaBax Ha CyA-
HO; XapaKTepunCTMKa CyaHa Kak BeLu; NprMeHeH e
3aKkoHa dnara K npaBy cOOCTBEHHOCTM Ha CYAHO).

Yactb 4. CBO6OAa MopennaBaHuA 1 NpaBuna
JOBVKEHUA Cy[10B.

YacTb 5. [loroBopbl B 0611aCT MOPCKOTO NpaBa
(cBobOAa foroBopa; 0 JOroBope MOPCKON nepe-
BO3KU, 6epboyT-yapTepe, TaliM-4yapTepe 1 penco-
BOM yapTepe).

Yactb 6. MopcKie MHUMAEHTbI (CTONTKHOBEHMUE,
cnacaHue, oblwan aBapus, yaaneHune 3aTOHYBLINX
CY[0B; O HEOCTOPOXKHOCTM Kak NpuHLUMNe OTBET-
CTBEHHOCTM 32 MOPCKME OENINKTDI).

Yactb 7. ObecnieyeHrie B 0611acTi MOPCKOro
npaBa 1 UCKOBaA AaBHOCTb (CYAHO KaK aKTuB).

B kauecTBe nnnoCcTpaLmm NnpoaHannusnpyem He-
CKOJIbKO NMPVHLUMNOB.

MpuHumnn 19 KacaeTcAa OTBETCTBEHHOCTM 3a
CTONKHOBEHME CY[0B N B HacTosALee pefakuma
BbIFIAAUT Cegyowmum obpasom:
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1. Ecnm cToONKHOBEHME MPOon30LWsI0 NO BUHE
O[HOTO CyAHa, OTBETCTBEHHOCTb MO BO3MELLEHNIO
Bpefa Bo3/araeTcs Ha BUHOBHOIO B MHLUUAEHTE.

2. Ecnn pBa n 6onee cynoB BUHOBHbI, OTBET-
CTBEHHOCTb KaXX[0oro NponopumoHasibHa CTeneHmn
BWHbI B COBMECTHOM NPUYNHEHNN Bpeda.

3. Ecnn ¢ yueToM 06CTOATENBCTB HEBO3MOXKHO
onpeaennTb CTeNeHb BUHbI W BUHA B CTOJIKHO-
BEHUW paBHadA, OTBETCTBEHHOCTb TakKe paBHaA.

4. Ecnn cTonkHOBeHMe NPOMN30LWIO ClyYanHo
1V B pesynbTaTte AeCTBUA HeNPeoaoIMMON CUsbl
U TOYHYIO MPUYNHY CTONKHOBEHUA YCTAaHOBUTb
HEBO3MO>KHO, KaXXbll MOTeprneBLWniA CaM HeceT
HeraTMBHbIE MOCNeACTBUNA OT CTOJIKHOBEHMA.

Kommenmapud

MprHUMN noBTOpPAET perynnpoBaHne n3 Kox-
BEHLUN ANA 06beIMHEHMA HEKOTOPbIX MPaBw OT-
HOCKTENbHO CTONIKHOBEHUSA, MPUHATON B bptoccene
23 ceHTAbpA 1910 roga.

B xope obcyxpaeHua MpuHumna 19 Ha 3acepa-
HUK paboyen rpynmnbl B pamkax KoHpepeHuun CMI
B AHTBepneHe B OKTAOpe 2022 roga obcykpanca
BOMPOC O TOM, YTO NpepacTaBnsaeT cobol paBHas
OTBETCTBEHHOCTb U MOYeMy He oTAaTb NpuopuTeT
CONMAAPHON OTBETCTBEHHOCTN, KOTOPas BbIrO4Ha
Kpeautopy.

Pa3paboTumKm NoACHWK, YTO NPU CTONIKHOBEHNN
cynoB 6oree yHMBEPCabHbIM MPABUIOM ABASETCA
3aBUCUMOCTb OTBETCTBEHHOCTM OT CTENEHN BUHDI.

MNop cnoBocoyeTaHemM «OTBETCTBEHHOCTb, Clle-
AyloLan N3 CTONKHOBEHMA CYA0BY MPUHATO NOHU-
MaTb Npasuia BO3MELLEHNA YObITKOB, MPUYMHEH-
HbIX CyAaM, y4aCcTBOBABLUMM B CTOSIKHOBEHUU.

OTBeTCTBEHHOCTb Nepej TpeTbuMu Nnuuamm
nexunT B chepe perynmposaHua o6aA3aTenbCTs
13 NPUYMHEHMA Bpeaa U OHa ocTanacb 3a npege-
namu MpurHymrna 19. To ecTb BONpocC conngapuTe-
Ta — TOXe 3a pamMKaMu 3TOro NpuHUMNa.

MpuHumn 20 o cnacaHun cpopmMynpoBaH cie-
ayowum obpasom:

1. Jo6poBonbHas NomoLLb CyaHy, TeprsAemy
6epncTBme, NpefcTaBnAeT cobon onepauumio no cna-
CaHuio.

2. Onepauyma No cnacaHuio, KOTopas npueena
K None3HoMy pe3ynbTaTy, AaeT NpaBo Ha BO3Ha-
rpaxaeHuve.

3. Bo3HarpaxpeHue cnacatensa He MOXeT npe-
BbILLATb CTOMMOCTb CyAHa.

4. Cnacatenb He MMeeT NPaBO Ha BO3Harpaxae-
HWe, eCnun ero AenCTBNA He NPUBENN K MONIe3HOMY
pe3synbrary.
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5. Pa3mep BO3HarpaxxaeHusA crnacaTento fJOMKeH
onpefenATbCs C y4eTOM CreLndUKn 06CToATENBCTB
N [OSMKEH ObITb HanpaB/ieH Ha NOOLpPeHNe ael-
CTBWIA MO CrlacaHuto.

6. B 1031TBHOM MOPCKOM MpaBe uau 4oroBope
MOET ObITb NPeayCcMOTPEeHa KOMMeHcaLma pac-
XOA0B, MOHECEHHbIX CMacaTeNieM C LeSblo NpeaoT-
BPALLEHNS NN CHKEHNA Bpeaa SKONMOTnu.

KommeHmaput

Kak 6b110 0OTMeUeHO B XOAe ANCKYCCMM Ha 3ace-
ZaHum pabouen rpynnsl CMI, B Bonpocax cnacaHus
CYLOB OHMM U3 CaMbIX CJIOXKHbIX BOMPOCOB ABMA-
eTcA onpefesnieHne pa3Mmepa BO3HarpakaeHva cna-
caTento. Pa3paboTumKky NonbITanucb NPeaoXnTb
KpuTepunu, KOTOpble He OCMapUBaOTCA HM B OQHOW
IoprCanKLMnN. XOTA NOAHOW ACHOCTY NO 3TOMY BO-
Npocy, BEPOSTHO, OblTb HE MOXKET B CUTY OLEHOY-
HOro xapakTtepa onepaumnin No crnacaHnio CyAoB.

MpuHumn 21 06 obwen aBapun cbopmynu-
poBaH 61aHKeTHO (OTCbINOUHO) — Mlopk AHTBEp-
MeHCKUe NpaBuna NpeacTaBnsatoT cobor yacTb Lex
Maritima.

MpuHUMn 23 KacaeTca Npobnembl cygHa Kak
aKTVBa 1 oYepefHOCT! TPeboBaHWI KPeauTopos,
OXUAALWMX YOOBIETBOPEHMA OT €ro NPOoAAKMu.
Mo MHeHMIo pa3paboTunkos, obWUMM gnAa Bcex
B MOPCKOM MNpaBe ABAAKTCA ciedylowmmmn npa-
BUna:

1. CneumanbHble KaTeropnn KpeguTopos, YbK
TpeboBaHuA obecneyeHbl CyHOM, UMEKT NPUopU-
TeT nepeg ApyrMMun Kpeamtopamm B COOTBETCTBUM
C nopAgkom npuopuTteTa (ouepegHocTu). MNpenmy-
LLeCTBEHHbIE NpaBa (NPUOpPUTET) MOTYT ClleloBaTb
13 crieumanbHOro NooMeHna 3aKoHa, 3anora, uno-
TEKWN N aHaNOrn4YHbIX obpeMeHeHn, BHECEHHbIX
B peecTp, a TaKKe 3a510roB BTOPOW ouepenn®.

2. TpeboBaHus, obecrneyeHHble 3a510roM, paH-
XNPYIOTCA B 3aBMCMMOCTU OT OCHOBAHWNA BO3HUK-
HOBeHWMsA, MopAfKa PericoB 1 AaTbl, KOr4a BO3HUKIO
TpeboBaHue.

KommeHnmapud

S1a popmynupoBKa He 6bina NnpegmeTom 06-
CYXX[eHuA Ha 3acefaHnm pabouein rpynnbl B pam-
kax KoHpepeHuun CMI B AHTBepreHe B OKTAOpe
2022 r., OfHaKO OHa WTIOCTPUPYET, UTO upesmep-

4 B MOpCKOM MnpaBe K Kpeautopam NepBoi ouepeam oTHO-
CATCA Te, Ubl TPeboBaHMA 0b6ecrneyeHbl MOPCKOM 3a10roM.
Kpeautopbl BTOpoii ouepean — 3To TpeboBaHus, obecne-
YeHHble 3anorom (nnotekon). Nocnepyiowme ovepeam —
Apyrue Kpegutopsl.



Hoe 0606LleHe NHOTAA MOXET NPUBOANTb K OT-
CYTCTBMIO ACHOCTMW.

M3 nyHKTa 1 ACHO TONbKO OAHO, YTO HEKOTO-
pble KpeauTopbl MOTYT NMETb MPUOPUTET, U 3TOT
NpUoOpPUTET MOXET C/iefoBaTb U3 3anora. OgHako
MHOFO€ OCTaeTCA He MOHATHLIM 1 HYXKAAKLWKMCA
B TONIKOBaHUK, XOTA Lenb [MpUHLMNOB — MPOACHUTD.

B coBpemeHHOM rpagaHCKoOM npaBe NPUHATO
CYNTaTb, YTO NYOANYHDBIV 3a510T UMEET NPUOPUTET
Haj Henyb6nMyHbIM 3anorom. B Mmopckom npase, no-
MMMO 3anora CygHa, MMeHyemMoro nnoTekow, 3a-
MMCb O KOTOPOW BHOCUTCA B NMYyONMYHBIN peecTp,
B KOTOPOM 3aperncTprpoBaHoO NpaBo cOOCTBEH-
HOCTM Ha CYAHO, CYLLeCTBYIOT «TpeboBaHus, obe-
CneyeHHble MOPCKMM 3a/I0rom». 3TO Heny6myHble
TpeboBaHUsA, KOTopble B CUY NPAMOro yKa3aHusa
HaLMOHaNIbHOIO 3aKOHa (M1 HOPM MeXayHapoa-
HOW KOHBEHLW, Hanpumep, KOHBEHLIMM O MOPCKNX
3anorax 1 unotekax 1993 r.) umetoT NnpropuTeT Hag
3aperncTpupoBaHHON UNOTEKOW CyAHa, NPy TOM,
YTO ABNAOTCA HEMYBANYHBIMM (CKPbITEIMK) 06pe-
MEHEHVAMU U CNIeaytoT 3a CyQHOM JaXke B CJlyyae
€ro npopam, CMeHbl CO6CTBEHHMKA, CMeHbI dnara.
MpeKpalyatoTca Takme TpeboBaHUA MO UCTEYEHMM
OfHOTO rofia ¢ MOMEHTA BO3HUKHOBEHMA, nnbo
B C/lyYae NpOoAaXky CygHa € nyOnyHbIX TOPro..

MyHKT 2 npepcTaBnaeTca elle 6osee TyMaHHbIM.
B Hem peub naeT 0 KpUTEpPUAX paHKMPOBaHKA Kpe-
ONTOPOB. DTN KPUTEPUM NEPEUNCNIAIOTCA, HO He
KOHKpeTusnpytoTcs. MNpounnntoctprpyto npobne-
My: B MYHKTe 2 rOBOPUTCA, YTO NPUOPUTET Kpeau-
TOpa 3aBMCKT OT nopagKa penca. Mpegnonoxmm,
B peice «A» usieHy 3Kkunaxa Metposy 6bin npnun-
HeH Bpeg. Ero TpeboBaHvie obecneyeHO MOPCKMM
3a510romM Ha cyfHo. B pernice «C» uneny skmnaxa
CunpopeHko 6bi1 NpruMHeH Bpep, ero Tpebosa-
Hue TakXe obecrieueHO MOpcKUM 3anorom. Kto
N3 KPeanTOPOB, UMELNX MOPCKoe TpeboBaHue,
obecneyeHHOe MOPCKMM 3anorom, NeTpos nnu
CnpopeHKo, MMeeT NpaBo NoNyYnTb BO3MeLLeHNe
nepsbim? C ogHON CTOPOHDI, [leTpoBy nepBomy
6blN NPUUYNHEH BPES 1 ero 3asior BO3HVK paHee,
nostomy npuoputeT y Hero. C Apyron CTOPOHbI,
€CNN paccMaTprBaThb He NPUYMHEHWE Bpeaa XN13HuU,
a onepauuio rno cnacaHuio, MPUOPUTET B CUITY FO-
CMOACTBYIOLWEN CyaeOHOM NPAKTUKMN Pa3HbIX CTPaH
NPWHATO OTAaBaTb BTOPOMY (mocnenHemy) cnacare-
nto. MpepcraBnAeTca, YTO NPUHLMMbBI LOMKHBI ObITb
chopmynupoBaHbl TaK, YTOObI 13 HUX MOXHO Obl10
MoOJlyYnTb OTBETbI Ha MOCTaBJIEHHbIE BOMPOChI.

IV. YHWOUKALIUA MOPCKOIO MPABA

MpuHUKN 24 NOCBALLEH 3agepKaHuno CyaHa
1 chOpPMYNMpPOBaH CrieayoLiM 06pa3om.

CynHo MoeT 6bITb 3anpelLlyeHo npoJdasaThb 13-3a
HaNloXeHUA apecTa, N3bATUA, aAMUHUCTPATUBHO-
ro yaep»kaHvua Uiy oCyLlecTBIeHUs KpeauTopom
npaga yaepkaHus.

ApecT - 3T0 3afieprkaHue cygHa no cynebHomy
aKTy, MPVHATOMY Ha OCHOBaHWUM XofaTalcTBa Kpe-
AVTopa C Lenblo obecneyeHus ero TpeboBaHms;

N3bATre — 3TO 3ageprkaHne CygHa BO MUCMON-
HeHue nnn pagn obecneyveHnsa peLleHnsa cyga unm
WHbIX UHCTPYMEHTOB UCNOJSIHEHNA Ana GyayLien
NPUHYLWTENIbHOW NPOdaXu;

ALMVHUCTPATUBHOE YLEPKAaHWE — 3TO 3afepKa-
Hue CyaHa OpraHoOM BNlacTU B COOTBETCTBUM C NOJ-
HoMouMAMK 13 NyBNMYHOro NpaBa paau obecneye-
HUA TpeboBaHVA UM HAa OCHOBE NOAO03PEHUSA UK
[OKa3aTeNbCTBa HapyLIEHNA 3aKOHOB U NpPaBul.

MpaBo yaep»aHuA — 3TO 3ageprKaHune cygHa
no TpeboBaHMIO KpeautTopa U ocTaB/ieHNEe ero
BO BflafieHM KpeauTopa C Lenbto obecneyeHuns
ero TpeboBaHus.

KommeHmapud

OTOT NPUHLMN C/IOXEH A/1A NepeBoAa Ha apyrue
A3bIKM, MOCKOJSIbKY He ACHO, HACKO/IbKO TOYHO ANA
KaKOoM IOPUCAMKLMM NepeaH CMbIC/ NPaBOBOro MH-
CTUTYTa C MOMOLLIbIO CJIOB «M3BATME» U «yLepMKaHMe»,

Kpome Toro, npu npouteHunn storo MNpunHuymna
BO3HMKAaeT BOMPOC, YTO Takoe npofgaka cyaHa?
A VMeHHO O3HayaeT N 3anpeT Ha NPOoAaXKy 3anpeT
TONbKO Ha 3aK/IlYeHe JOroBOpa Un OH OXBaTbl-
BaeT M 3anpeT Ha NCNOJSIHEHME AOroBopa Kynaum-
NpoAaXkn N N3MEHEHNA 3anNnUcK O NPUHAANEXHOCTMN
CyAHa B peecTpe? DTOT BONPOC umeeT 6onbLuoe
NpaKTUyecKoe 3HaYeHne, 1 ACHOCTb MO HEMY BaXHa
LNs IPUANYECKOTo COOOLLEeCTBA, MPAKTUKYHOLLEro
B cdhepe MOpCKOro npasa.

MpuHuMn 25 KacaeTcAa MCKOBOW JAaBHOCTU
1 cbopmMynmpoBaH NpefesibHO KPaTKo: MO3UTUBHOE
MOPCKOe NpaBo MOXeT BBOAUTb MCKOBYIO aBHOCTb
no noObiM TPeboBaHUAM.

B TeueHme 2023 roga npuHUMNbl 6yayT yTOu-
HATbCA U JopabaTbiBaTbCs, a Ha oceHb 2023 roga
3anfaHMpOBaHa MX Npe3eHTauna puanyecko-
My COOOLLECTBY U FO/IOCOBAHME 32 UX NMPUHATME
Ha Accambnee CMI. OcTtaeTca Bblpa3nTb Hagexay,
4TO pa3paboTUMKM NPOACHAT OTBETbI Ha BONPOCHI,
KOTOpble BO3HUKAIOT B XO4e U3yvyeHUsA npoekra Lex
Maritima. =

0630p nodzomoesneH M. Epoxosoli
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Lex Maritima - principles of maritime
law, globally recognised

1.1. What is Lex Maritima?

There is an understanding among lawyers spe-
cializing in the maritime law that this sphere is based
on a number of general provisions — the pillars. How-
ever, until recently no attempt has been made to
identify and formulate these general basic principles
of the maritime law. In 2014 Professor Eric Van Hooy-
donk organised work on the general principles of the
maritime law, giving them the name Lex Maritima.
A working group was set up within the International
Maritime Committee (hereinafter referred to as the
CMI), comprising representatives from different ju-
risdictions in a personal capacity. The purpose of this
group was to formulate, in simple and comprehen-
sible language, basic principles that would serve as
the key to interpreting rules and resolving mishaps
in the law of the sea.

The result of the work was presented at the
125" meeting of the CMI, which took place in Oc-
tober 2022. The explanatory note is available on
the Committee’s website.!

1.2. Status of Lex Maritima

Principles - this is the common foundation of
the maritime law, which should be adopted by the
General Assembly of CMI. Their adoption is plaining
in 2023.

The fourth principle is declared that Lex Mariti-
ma is not intended to derogate from the positive
maritime law, but to supplement it and is capable
to unify the enforcement of conventions and na-
tional legislations. Nothing in the Principles pre-
vents a court from applying and formulating any
other general principles which is not included in
Lex Maritima. The Principles can serve as a model
for national law and international conventions.

Thus, Lex Maritima is a so-called soft law that
does not need to be adopted and ratified by na-
tional states. It is of a recommendatory nature, but

' https://comitemaritime.org/work/lex-maritima/

86

as it has been developed by respected maritime law
experts, their views are taken into account in both
practice and teaching.

1.3.The goals of Lex Maritima

Drafters formulated three main goals of the
principles:

1. Key for interpretation maritime positive law -
national legislation, international conventions and
even court’s decisions.

2. Step to the unification of maritime law.

3. Method of teaching maritime law.

First two goals are in the Principles 6.

1.4. Comparison of Lex Maritima with
Principles of International Commercial
Contracts (UNIDROIT Principles)

In the mid-twentieth century, the Institute for
the Unification of Private Law worked on and in
1994 adopted the Principles of International Com-
mercial Contracts, common fundamental rules for
all jurisdictions, named the UNIDROIT Principles.
These Principles never had the property of being
generally binding, but the parties to a foreign trade
transaction could choose the Principles as the law
applicable to their contract, and a university pro-
fessor was entitled to teach contract law on their
basis. Gradually, the Principles have had an enor-
mous impact on jurisprudence and new codifica-
tions, including the 1994 Russian Civil Code and the
Draft Common Frame of Reference (DCFR — Model
Civil Code for EU, which, however, has not been
and is unlikely to be adopted). As an example, the
ten-year objective limitation appeared in the 2010
version of the Principles and was subsequently in-
cluded in both the Russian Civil Code and the DCFR,
as well as in the codes of some EU countries.?

2 See detail here: Erokhova M.A. Sarbash S.V. Changing the
period of limitation by contract// collected works About
Contracts to the anniversary of prof Vitrianski V.V. Moscow.
2017.P.76-93.


https://comitemaritime.org/work/lex-maritima/

The UNIDROIT Principles are referred to by many
lawyers as soft law, which on the one hand is not
necessary, but on the other hand influences all na-
tional legislation primarily through legal education.
It is no secret that many professors teach the law
of contract based on the Principles.?

About 10 years ago, the maritime law professors
working with the CMI decided to summarize and for-
mulate the fundamental principles of the maritime
law, those rules that are common to all jurisdictions.
The Principles of International Commercial Contracts
were to some extent formulated by professors, while
the drafters of the Lex Maritima, by contrast, sought
not to formulate anything themselves, but to include
in the Principles existing rules in practice. It can be
said that the UNIDROIT Principles are the dreams of
professors in the field of the Law of Contract, but Lex
Maritima - it is common foundation from practice, it
is what is recognized and applied. It is not the pro-
fessors'ideal, but the rules recognized by all.

Lex Maritima pursues the same goals as the UNI-
DROIT Principles - a soft and unobtrusive unifica-
tion of law, hence the projects can be compared.

The drafters of the Lex Maritima did great re-
search to summarize the provisions of international
conventions and judicial decisions from all coun-
tries in order to identify the common core of the
maritime law. The Principles, called Lex Maritima,
were formulated on the basis of convergent ap-
proaches to the solution. It has not been possible to
formulate a general rule in all areas of the maritime
law, in particular on the issue of the transfer of title
to a ship and the role of transfer of possession there
is no consensus amongst jurisdictions.

In his speech at the CMI conference in October
2022, Eric Van Hooydonk, the main ideologist behind
the development of Lex Maritima, noted that the
UNIDROIT Principles are fantasies of professors that
have evolved over twenty years into a framework for
contractual dispute resolution practice, while Lex Ma-
ritima are rules that already exist in the maritime law,
but in Lex Maritima they have been brought together.

1.5. Structure and the main contents of
Lex Maritima

Lex Maritima consists of 25 principles. The
draft is divided into 7 parts.

3 About the role of Principles see Komarov A.S. Principles
of International Commercial Contracts UNIDROIT. 2010.
P. 1lI-V. Moscow.: Statut, 2013.

IV. UNIFICATION OF MARITIME LAW

Part 1. Objective and definitions.

Part 2. Sources of maritime law. Principles and
other legal norms, including maritime custom.

Part 3. Ships (about rights to the ship; ship as
a property; the law of flag and property rights to
the ship).

Part 4. Freedom of navigation and the rules of
the road.

Part 5. Maritime contracts (freedom of maritime
contract, maritime transport contract, bareboat
charter party, time charter party, voyage charter
party).

Part 6. Maritime incidents (collisions, salvage,
general average, wreck removal, negligence as
a maritime liability principle).

Part 7. Maritime securities and time bars (ship
as an asset).

To illustrate, let us consider several principles.

Principle 19 relates to liability for the collision
of ships and the current wording is as follows:

1. If the collision is caused by the fault of one
of the vessels, liability to make good the damages
attaches to the one which has committed the fault.

2. If two or more vessels are in fault the liability
of each vessel shall be in proportion to the degree
of the faults respectively committed.

3.If, having regard to the circumstances, it is not
possible to establish the degree of the respective
faults, or if it appears that the faults are equal, the
liability is apportioned equally.

4. If the collision is accidental, if it is caused by
force majeure, or if the cause of the collision is left
in doubt, the damages are borne by those who
have suffered them.

Commentary

The principle echoes the regulation from the
Convention for the Unification of Certain Rules of
Law with Respect to Collisions between Vessels,
adopted in Brussels on 23 September 1910.

During the discussion of Principle 19, at the
CMI's Lex Maritima International Working Group
session at the October 2022 Conference in Ant-
werp, a question that was raised was what consti-
tuted equal liability and why not to establish soli-
dary (joint and several) liability, which is beneficial
to the creditor?

The drafters explained that universal rule in
a collision is that liability depends on the degree
of fault.

The phrase “liability following for the collision
of ships” is taken to mean the rules of compen-
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sation for losses caused to ships involved in the
collision.

Liability before third parties lies within the
scope of the general regulations of obligations
out of harm and has remained outside the scope
of Principle 19. So, the question of solidary liability
is outside the scope of this principle.

Principle 20 on salvage is formulated as follows:

1. Voluntary assistance to the ship in danger
constitutes a salvage operation.

2. Salvage operations which have had a useful
result give right to a salvage reward.

3. The salvage reward shall not exceed the
salved value of ship.

4. No salvage reward is due if the salvage oper-
ation has had no useful result.

5. The salvage reward shall be fixed taking into
account the relevant circumstances and with a view
to encouraging salvage operation.

6. The positive maritime law or contractual ar-
rangements may provide for compensation for the
costs incurred by a salvor to prevent or limit dam-
age to the environment.

Commentary

As noted during the discussion at the CMI
meeting, one of the most difficult issues in salvage
matters is determining the amount of the reward
to the salvor. The drafters have tried to propose
criteria that are not disputed in any jurisdiction.
Although there may not be complete clarity on this
issue because of the assessable nature of salvage
operations.

Principle 21 on General Average (compensation
for losses in a maritime incident) is formulated in a
blanket (referential) way - the York Antwerp Rules
constitute part of Lex Maritima.

Principle 23 relates to the problem of a vessel
as an asset and the order of priority of the creditors
awaiting satisfaction from its sale. According to the
draft, the following rules are common in maritime
law:

1. Specific categories of creditors of a ship are
given priority over others in accordance with an
order of precedence. Such preferential rights may
include special legislative rights, liens, mortgages,
hypothecs and similar registerable charges, and
second-rank liens.

2. Claims secured by lien are ranked based on
certain order between categories, taking into ac-
count, as the case may be, the order of voyages
and the date when the claim came into existence.
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Commentary

This principle was not the subject of discussion
at the CMI’s Lex Maritima International Working
Group session at the October 2022 Conference in
Antwerp, but it illustrates that over-generalisation
can sometimes lead to a lack of clarity.

One thing that is clear from point 1 is that some
creditors may have priority and this priority may fol-
low from the lien. However, much remains unclear
and needs interpretation, although the purpose of
the Principles is to clarify.

In modern civil law it is generally accepted that
public encumbrances have priority over non-public
encumbrances. In maritime law, in addition to a mort-
gage over a ship (hypotheque) a record of which is
made in a public registry, where the title to the ship
is registered, there are “claims secured by a maritime
lien”. These are non-public claims which, by virtue
of an express provision in national law (or in an in-
ternational convention such as the Convention on
Maritime Liens and Mortgages, 1993), have priori-
ty over the registered mortgage, although they are
non-public (“hidden”) encumbrances and continue to
attach the vessel even in case of sale, change of own-
ership, change of flag. Such claims are extinguished
after one year from the date of occurrence or upon
the forced sale of the vessel at public auction.

Point 2 seems to be mistier. It refers to the cri-
teria for ranking creditors. These criteria are listed
but not specified. To illustrate the problem: clause
2 states that the priority of the creditor depends
on the order of the voyage. Suppose crew member
Petrov was injured during voyage “A”. His claim is se-
cured by a maritime lien over the vessel. In voyage
“C" crew member Sidorenko was suffered harm and
his claim is also secured by a maritime lien. Which
of the creditors, whose maritime claim is secured by
a maritime lien, Petrov or Sidorenko has the right to
be indemnified first. On the one hand, Petrov was
first to suffer harm and his lien arose earlier, so he
has priority. On the other hand, if we are to consider
a salvage claim, and not a personal injury claim, it
is common practice in different countries to give
priority to the second (last) salvage claim. Thus,
what should the principle be? In any case it seems
that the principles should be formulated in such
a way that the questions raised could be answered.

Principle 24 deals with the immobilization of
a ship and is worded as follows:

Ships may be prevented from sailing pursuant
to arrest, seizure, administrative detention or to
right of retention.



Arrest is the immobilization of a ship by Court
order as the request of a creditor in order to secure
aclaim.

Seizure is the immobilization of a ship in execu-
tion or satisfaction of a judgment or other enforce-
able instrument with a view to a forced sale of a ship.

Administrative detention is the immobilization
of a ship by a body with public law powers in order
to secure a claim to or based upon suspected or
proven infringements of laws or regulations.

A right of retention is the immobilization by
a creditor of a ship in his possession in order to
secure a claim.

Commentary

This Principle is difficult to translate into other
languages from English as it is not clear how accu-
rately the meaning of the legal institution is con-
veyed for each jurisdiction by the words “seizure”
and “retention”.

IV. UNIFICATION OF MARITIME LAW

Furthermore, the question arises as to what con-
stitutes a sale of a ship? Namely, does the prohibi-
tion on sale mean a prohibition only on entering
into a contract or does it also cover a prohibition
on the performance of the contract of sale and the
alteration of the ship’s ownership record on the reg-
istry? This question is of great practical importance
and its clarity is important for the legal community
practising maritime law.

Principle 25 is about time bars and is very suc-
cinctly worded: the positive maritime law may pro-
vide for any time bars with respect to any maritime
claims.

During the 2023, the principles will be refined
and finalised, with a presentation to the legal com-
munity and a vote on their adoption by the CMI
Assembly scheduled for the autumn of 2023. It re-
mains to express hope that the drafters will clarify
the answers to the questions that arise during the
Lex Maritima study. =

Overview prepared by Maria Erokhova
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KoHsBeHUnAa OpraHm3sauum
O6veanHeHHbIX Hauun

0 MeXXAYHAPOAHbIX NOCNeACTBUAX
cyaebHon Kynnm-npoaakm cyaos

JOKyMEeHT [OMmKeH yCTpaHUTb Npobnemy UCKIto-
YeHMA MOPCKOro Cy[iHa U3 peecTpa Cy4oB OAHOrO
rocyfapcTBa, B C/lyyae ecsiv pelleHne o npojake
NPUHMUMANOCh B APYrOM.

OcHoBHasA naest KoHBEeHLUMM COCTOUT B TOM, UTO
Ins rocygapcTea peructpaunm spdekT npogaxu
LOJKEH ObITb TOYHO TAKMM Xe, Kak U B roCyapCTBe,
rfe oOHa coBeplueHa.

MosacHMM: NpeanonoXKnM, YTO CYL, OQHOTO ro-
cyaapcTBa NPUHAN peLleHre 06 obpalleHnn B3bl-
CKaHUA Ha MOPCKOE CYZHO, 3aperncTprupoBaHHoOe
B Apyrom rocygapctse. PelueHrie cyfa UCNONHEHO
1 CYAHO NpoJaHo ¢ Ny6nnyHbIX TOpPro.. Kak uckto-
UYNTb 3aMunCb O NpaBe B peecTpe, rae CyaHo 6bu10
3aperncTpupoBaHo? KoHBeHUUA npeanaraet me-
XaHM3M — Bblauy CyfoM cepTuduKaTa o Mpoaaxe
(cBnpeTenbcTBa o cynebHOl Npofaxe), KOTOPLIN
CNY>KUT OCHOBaHUEM AJ1A U3MEHEHWA v noralue-
HWS 3aM1cK O NpeXHeM NpaBoobnagaTene B pee-
CTpe Apyroro rocyfapcTaa.

Mpepnonaraetcs, yto KoHBeHLMA obecneunt
MPaBOBYIO 3aLLMTY NOKyNaTenen Cynos, NPOAaHHbIX
nyTem cynebHOM NpofAakn, O[HOBPEMEHHO 3aLLu-
LWasa MHTepeChbl CyaoBnafenbLeB 1 KPeauTopOB.
[nA 3TOoro oHa yctaHaBnuBaeT eAuHble NPaBUNa,
COrflacHO KOTOPbIM YMCTOE MPaBO COOCTBEHHOCTH,
npuobpeTeHHOe NoKynaTesnem Ha CygHo, byaet
Npu3HaBaTbCA Ha MeXAYHAaPOAHOM YPOBHe, 1 Tpe-
6yeT, UToObI CBUAETENBCTBO O CyAeOHON Npoaaxe
BblAaBasIoCb TOJIbKO NPW COOMNOAeH onpeaeneH-
HbIX FapaHTUI, BKOYaa yBeOMIeH/e CyAOBNa-
[enbLa, KpeanTopoB 1 APYrMX 3anHTepecoBaHHbIX
nuny. OXKnpaeTca, UTo 3TV rapaHTM NONOXUTENBHO
MOBAMAIOT Ha LieHY, peanunsyemyio npu cyaebHom
npofake CyAoB, B MOJb3y Kak CyAoBNadenbLeB,
TaK N KpeauTopoB, BKIOYAA 3anorogeprkatenen.
MexpgyHapoaHasa mopckaa opraHusaumna OOH
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OyneT fAecTBOBaTb B KauecTBe XpaHWUuLia yBe-
LOMJIEHU 1 CBUAETENBLCTB O CyAeOHbIX Npogaxax
B COOTBETCTBUN C KoHBeHLuen'.

OcTaHOBMMCA Ha AeTansax perynupoBaHus, 3a-
NOXEHHbIX B KOHBEHLMM, N KPUTUYECKIMX 3ameya-
HUAX, KOTOPble 03BYYMBaNNCh Ha 3aceaHNAX COOT-
BETCTBYIOLLEN paboueli rpynnbl MexxgyHapogHoro
Mopckoro komuteta (CMI).

Appecatbl KoHBeHLUMM

KoHBeHLMA pacnpocTpaHAeTCA Ha Ciyyau, Ko-
TOpble NPONCXOAAT Ha TEPPUTOPUAX rOCYAAPCTB,
patndurumposaBlmnx KoHseHumio. OHa He KacaeTca
BOEHHbIX KOpabJien 1 cyfoB, KOTOpble NCMOMb3y-
I0TCA rocyAapCTBamMM TONTbKO B HEKOMMEPYECKIX
uensax.

B ctatbe 4 KOHBEHUMM NPOBO3I/aLAETCA, UTO
obpalleHrie B3bICKaHMA Ha CYOHO U ero npogaka
C NyONUYHBIX TOPrOB OCYLLECTBAAETCA NO 3aKOHaM
CTpaHbl, rae 6biN0 NPUHATO COOTBETCTBYIOLLEE pe-
weHme. OfHaKOo NCMOSHATLCA OHO OyfeT B CTpaHe
perncTpaunn cygHa. MiHbimm cnosamu, KoHBeHUnA
NPYMeHAeTCA K 06paLLeHNio B3bICKaHMA Ha CYAa,
Korga rocyfapcTBo NPOAau 1 rocygapcTBo pe-
rMcTpaumm CygHa He COBNagaloT.

OaviH 13 pa3paboTunkoB KOHBEHLUYN OTMETUT,
UTO Kak B CBOEe BpemsA anocTuib 3aMeHun fera-
nn3aunio QOKYMEHTOB, TaK B HacTosALlee Bpems
cepTndurKaT o0 Npofa)xe CyaHa Npr3BaH 3aMeHUTb
NpPW3HaHWe N NPUBEAEHNE B UCMIONIHEHNE PeLleHne
cyna o6 obpalyeHunm B3blCKaHMA Ha CYAHO B rocy-
[apCTBe, rae OHO 3aperncTpupoBaHo.

' BbiBopA B3AT oTCtofa: https://comitemaritime.org/general-
assembly-of-the-un-adopts-the-convention-on-the-
international-effects-of-judicial-sales-on-7th-december/
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CepTtudukar o npogake u ypegomneHmne
3aMHTepecoBaHHbIX NNL,.

HepelweHHble BONPOCHI O paccbuliKe
yBefoMIeHUI 1 060pOoTOCNOCOOHOCTI
ceptudukara

Cyn, NpvHABLWINNA peweHne o6 obpalieHnn
B3blCKaHMWA Ha CyAHO, UM MHOW rOCYAAapPCTBEHHbIN
OopraH JOSIXKeH BblfaBaTb cepTUGUKAT O NpoaaxKe
NoKynaTesnto. ToT cepTudUKaT ABNAETCA EAUHCTBEH-
HbIM 1 JOCTaTOYHbIM OCHOBaHVEM ANA UCKITIOYEHWA
3anuncK o rnpaee 1 NItoObIX 3a510r0B 1 0BPEMEHEHWI
CyQHa B peecTpe, KOTOPbI BeAeTCA B ApYyromn CTpaHe.
CepTrduKaTt UMeeT CuNly BO BCEX CTPaHax, y4acTBy-
towmx B KoHBeHUMn (cnegyet 3 ctaten 4, 6, 7).

lNonmeHoBaHHbIX B KOHBEHUUN nny cyq uim
KOMMETEHTHbIN roCyapCTBEHHbIN OpraH JOKEH
YBEAOMIATb O MPUHSATOM peLueHmn 06 obpalyeHnn
B3bICKaHWA Ha CyAHO. K TaknM fiLlaM OTHOCATCA: pe-
rMCTPaTop, yYMTbIBAOLWMI NPABO Ha CYAHO; AeprKa-
TeN 3a10r0B, UMOTEK, MHbIX OOpPeMeHEHNIA; a TaKXKe
MOPCKMX 3a510roB; CO6CTBEHHWKA; ppaxToBaTens
no 6epboyT-yapTepy (cT. 4). YBegomneHue JomKHO
COOTBETCTBOBATb MpoLeAype HanpaseHNs pPUanN-
YeCKU 3HAYUMBbIX COOBLLEHWI, NPEfYCMOTPEHHbIX
B roCcyfapcTBe, NPUHABLLEM pelueHmne 06 obpalle-
HMM B3bICKaHWA Ha cygHo. MiHdopmauma o6 agpecax
N, Nognexalumx ysegomneHuto, bepetca 3 pe-
ecTpa, B KOTOPOM OTparkeHbl MX npa.a (cT. 4, n. 7).
Kpome Toro, yBeioM/IieHNe O COCTOABLLEN MPOAAXKeE
LOJXKHO ObITb onybnunkosaHo. [ybnrkauma BaxkHa
[NA YL, NpaBa KOTOPbIX HEe OTPaXkeHbl B peecTpe 1,
CnlefoBaTesIbHO, OHM He ByayT yBeJOMJIeHbI O Npu-
HATOM pelweHun. CepTudukar BblgaeTcA, a yBeaoM-
NeHune OCyLLeCTBAAETCA Ha A3blKke peno3utapus —le-
HepanbHOro cekpetapa MexayHapoaHON MOPCKOM
opranmzauun (MMO, ct.4, n. 6; cT.11, n. 1)2. Ecnv A3bIK
CTpaHbl MPOAAXKM U PErUCTPaALUN MHOW, [OHKEH
6bITb OCyLLEeCTBNIEH NepeBos.

MNprBeneHHOe perynnpoBaHme Bbi3blBaeT pAsj
BOMNPOCOB. B yacTHOCTH, KTO ByAeT ocyLlecTBAATb
nepeBo cepTudMKaTa Ha A3blK CTPaHbI, Toe Be-
LEeTCA peecTp, a Takxke KTo byfeT paccbinatb COOT-
BETCTBYHOLLME YBeAOMIIEHMA?

M3 cTtatbn 5 KOHBEHLUMUM HanpaLllnBaeTCA BbIBOA,
4TO YBEOMJIEHME BO3JTaraeTca Ha Cy,.

2 |lecTb A3bIKOB — aHMNACKUIA, apPabCKNIA, MCNAHCKUIA, K-
TaCKUIA, PYCCKNA 1 dpaHLy3CKuUiA — MMeloT cTaTyc odu-
LmanbHbix Aa3bikoB OOH, https://www.un.org/ru/our-work/
official-languages. 371 e A3bIkM Ha3BaHbl odurLMANbHbI-
Mu a3bikamu MUMO, https://www.itfglobal.org/ru/sector/
seafarers/%D0%98%D0%9C%D0%9E

IV. YHWOUKALIUA MOPCKOIO MPABA

M3 n. 3 ctatby 8 KOHBEHLMM MOXHO cAenaTtb Bbl-
BOZ, UTO NepeBo MOXKeT OblTb BO3JIOXKEH Ha L0,
xopaTancTByioLlee o Bbigaye cepTudurKkara. Bepo-
ATHO, IMEeeTCA B BUAY NoOKynaTtenb.

Mpy noucke oTBETOB HA MOCTaBNIEHHbIE BO-
NPOCbl OCTaeTCcA ouWylleHre HeJOCKa3aHHOCTH.
Bugumo, npu patudumkaumm KoHBeHUMN Kaxgoe
rocyfapcTBO AONIXKHO chOpPMynnpoBaTb OTBETHI
Ha BOMPOCHI C Y4ETOM CBOEW BHYTPEHHEN cucTe-
Mbl 3aKOHOZaTenbCTBa. B yacTHoCTW, KpanHe Ba-
»eH BOMpPOC O TOM, KTO 1 B COOTBETCTBUM C KaKoW
npolenypow JOMXeH paccbinaTb yBeJOMIIEHMA.
B kaxgom rocygapcTee ecTb fBe npouenypbl —
yBEAOMJIIEHME O IOPUANYECKN 3HAYNMBIX COObI-
TUAX 1 yBeJOMIIEHME O CNlyllaHbe B cyfe. Kakon
npoueaype JOMKHO ObITb OTAAHO NpeanoyYTeHne
13 KOHBEHUMM He ACHO.

CraTbA 5 NpoBO3rnaLlaeT, YTo CyA BblgaeT cepTut-
dukaT o npogaxe nokynatento. Popma ceptrdrkaTa
ycTaHoBneHa B NpunoxeHnn 2 kK KonseHunn. Cep-
TUKAT MOXKET ObITb BblaH B SNEKTPOHHON Gopme.

CepTndukaT ABNAETCA €QUHCTBEHHbIM [O-
KYMEHTOM, KOTOpPbI noaTBepxaaet obpalleHne
B3blCKaHWA Ha cyaHo. OH CNY»KMT OCHOBaHMEM A1A
W3MEHEHUA USIN UCKJTIOYEHUSA 3aM1CK O MpaBe 1 06-
peMeHeHUAX B MHOCTPAHHOM peecTpe (cTaTba 7
KoHBeHUnN).

HepelweHHbIM OCTanca BOMNPOC, MOXET Nu
cepTudmKaT ObITb NPOAAH. B mepBOHauanbHbIX
pefakuusx KoHBeHUUM 66110 NpaBo NMokynaTess
CyAHa npopfatb cepTuduKaT Jo perncTpauum npa-
Ba 3a HMM. JTa nges nogBepranacb KPUTUKe, 1 B
nTore perynnpoBaHve Npoaakm ceptudukaTa uc-
KntoueHo. OfHaKo ocTanca BOMpoOC, O3HavaeT nu
OTCYTCTBME PErynnpoBaHuUA 3anpeT Ha Npoaaxy
ceptudukarta? BeposaTtHo, aa. [okynatenb moxeT
W3MEHUTb 3aNK1Cb O NpPaBe 1 BNOCNeACTBUMN KakK
COOCTBEHHUK CyfHa npopaTb ero. CepTndukaT cam
no cebe He ob6nagaeT CBONCTBOM 060pOTOCNOCOL-
HocTu. B TO »Ke BpemMsA nNpu TakoM BblBOAE He AACHO,
KTO VMeeTCs B BMAY B CTaTbe 7 KOHBEHUMN KakK No-
cnepyowmin NoKynaTesnb, KOTOPbIN MMEET NpPaBo
nonyunTb cepTdUKaT 1 3aHUMATbCA NCKIOYEHNEM
N3 peecTpa 3anncun o rnpaee npexHero co6CcTBeH-
HUKa 1 BCeX 0OpemMeHeHnI cyaHa.

FapaHTuA YncToro npaBa N oTKas B apecTe
CyAHa noc/ie NPUHATUA peLleHns
06 o6paLyeHnn B3bICKaHNA

KoHBeHUMA rapaHTpyeT NokynaTenio Yncroe
npaBo W noralueHue 3anucer 060 Bcex 0bpemeHe-
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HMAX (CTaTbA 7 KOHBEHLMN), @ TaKXe yCTaHaBNBaeT
3anperT Ha apecTbl CYAOB B rOCyAapcTBax, patudu-
LMpoBaBLIMX KOHBEHLMIO, MOCSIE TOTO KaK MPUHATO
peleHne 06 obpalleHn B3bICKaHWA Ha CYOHO.

B xone o6cyxaeHns KOHBEHLMN yYaCTHIKM ANC-
KyCCUM MOKa3anu, YTo He ACEH MeXaHW3M JJoHece-
HUA MHPOpPMaLMKN [0 CyAa, pacCMaTpUBatoLLEro
BONPOC, MOANIEXUT NN CYQHO apecTy.

[deno B TOMm, UTO CyAd, NPUHABLINIA peLleHne
006 obpalyeHnn B3bICKaHWA Ha CYAHO, [OJXKEH
yBeoMuUTb pernctpaTopa. OgHaKko He ACHO, UTo
JOmXKeH genatb perncrpatop. B KoHBeHUum He cKa-
3aHO, YTO PErucTPaTop AOMKEH BHOCUTb OTMETKY
O NMPUHATOM pelueHnn B peectp. CnefoBaTteNibHO,
CyZ MOXKET 1 He Y3HaTb O TOM, YTO CyHO HaxoAWTCA
B CTaAMM NPOAAXKMN, 1 apecToBaTb ero. YBeJoMUTb
Cyn MOXeT npaBoobnagaTenb CygHa, HO Y Hero
He Bcerga 6yaeT B 3TOM UHTepeC.

UckniounTtenbHas lopucanKLMA cyaa,
NPUHABLUEro peweHne 06 obpaweHun
B3bICKaHUA Ha CYAHO

B ctatbe 9 KOHBeHUMM NpoBO3rnawaeTca nc-
KnoumnTenbHaa KOMNeTeHUMA cyaa, NpUHABLLEro
peweHne o6 obpalleHNn B3bICKaHMA Ha CYLHO,
paccmaTpuBaTh MHble NCKW, HarnpaBiieHHble Ha 13-
6exaHve npoaaxn cygHa. B yactHocTH, K Taknum
MCKaM MOXET OTHOCKTbCA OCMaprIBaHe Nnpasa cob-
CTBEHHOCTU NpaBoobnagartena cygHa, no fonram
KOTOporo obpallaetcs B3biCKaHMe.

B xone obcyxaeHna KoHBeHUUN Ha 3acefaHunm
paboueli rpynnbl B pamkax KoHdepeHuum CMI
B AHTBepreHe B oKTA6pe 2022 r. ogHMM 13 CiyLla-
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Tenel 6bl1 3a1aH BOMPOC O MEXaHU3Me Y3HaBaHuA
MCTUA MO UCKY 06 ocrnapriBaHny NpaBa Ha CyAHO
O COCTOABLUEMCA PELLIEHNM O NPoAaXKe B APYroi
cTpaHe. Pa3paboTumKm, K COXKaneHuno, He CMOrn
[aTb YETKOro OTBETA Ha 3TOT BOMPOC 1 MOMbITa/INCh
06BACHUTD, UTO BEPOATHOCTb TAKOTO UCKa KpalHe
HeBenuKa.

Cnyuyawm, Koraa o6paueHmne B3biICKaHUA
Ha CYyAHO He NMeeT MeXXAYHapOAHOro
a¢pPekTa. MpoTnBOpEUMe peleHNn

0 npopaxe Ny6nnyHomy nopagky
CTpaHbl perucrpauum cygHa

B cTaTbe 10 KOHBEHLMM 3aKpennaeTcs, uto pe-
LeHMe O Npofaxe CyfHa He UMeeT MeXXayHapona-
Horo 3¢ deKTa, ecniv pelleHne cyga 06 obpalleHnm
B3blCKaHVA NPOTUBOPEYNT NYyOANYHOMY NOPSAKY
CTpaHbl perncTpaumm cygHa.

B xope obcyxeHunA STON CTaTby OQUH 13 yYacT-
HMKOB MO3BOMNA Cebe LLIYTKY, YTO IOPUCTbI HEe OCTa-
HyTcA 6e3 paboTbl C Takum nonoxeHnem KoHBeH-
unn. NMoHATNe NybnnyHoro nopaaka ABNAETCA of-
HVM 13 CaMbIX CNIOXHbIX B MEXXAYHapPOAHOM MpaBe.

Nocnepyowme ctatbn KOHBEHUUMW, — CTaTbi
11-23, KacalTcA B3aMMOAENCTBNA MEXKAY roCyaap-
CTBaMU B CBA3M C paTudukaumen ston KoHseHUUn,
BCTYM/IEHUN ee B CUY 1 MPOYMX BOMPOCOB MeXIY-
HapoAHoro nNy6aM4YHOro nNpasa.

MpumeHnmocTb KoHBEHLMN 3aBUCUT OT TOrO,
patudmumpytoT N1 ee pasHble rocygapcTea. Oco-
6eHHO Te rocyfapcTaa, rae Bonpoc o nybnuyHom
npofake cygHa He pegkocTtb — 310 Kutan, CuHra-

nyp, Typuna. =

0630p nodzomosneH M. Epoxosoli



IV. UNIFICATION OF MARITIME LAW

United Nations Convention
on the International Effects
of Judicial Sales of Ships

The instrument shall eliminate the problem of
deleting the maritime vessel from the ship registry
of one state if the judicial decision to sell has been
made in another state.

The main idea of the Convention is that for the
state of registry the effect of the sale should be
exactly the same as in the state where the decision
to sell took place.

To clarify: a court in one state decides to sale the
ship, registered in another state; the court decision
is executed, and a ship is sold at a public auction.
How shall the record of right in the register where
the ship is registered be deleted? The Convention
offers a mechanism - the issuance by the court
a certificate of judicial sale, which serves as the ba-
sis for changing or extinguishing the entry of the
former right holder in the registry of another state.

The Convention is expected to provide legal
protection for purchasers of ships sold by judicial
sale, while safeguarding the interests of shipown-
ers and creditors. It does this by providing uniform
rules that the clean title acquired by the purchaser
in the ship will be recognized internationally, while
requiring a certificate of judicial sale only to be is-
sued if certain safeguards are met, including notifi-
cation of the shipowner, creditors, and other inter-
ested parties. It is expected that these safeguards
will positively impact the price realized at judicial
sales of ships, to the benefit of both shipowners
and creditors, including lienholders and ship finan-
ciers. The International Maritime Organization will
act as the repository of notices and certificates of
judicial sales under the Convention'.

Let us focus on the details of the regulation in-
herent in the Convention and the critical remarks
that have been given at the sessions of the relevant
CMI working group.

' https://comitemaritime.org/general-assembly-of-the-un-
adopts-the-convention-on-the-international-effects-of-
judicial-sales-on-7th-december/

Recipients of the Convention

The Convention applies only to the judicial sale
of ships if the judicial sale is conducted in the ter-
ritories of a state, which ratified the Convention
(State Party). The Convention shall not apply to war-
ships or naval auxiliaries, or other vessels owned or
operated by a State and used, immediately prior
to the time of judicial sale, only on government
non-commercial service.

In Article 4 of the Convention, it is declared that
the judicial sale of ships shall be conducted in ac-
cordance with the law of the state of judicial sale.
However, the enforcement of the decision shall be
in the state, where the title to the ship is registered.
In other words, the Convention applies to the judi-
cial sale of ships, when the state of registration and
the state of the court is different.

One of the drafters of the Convention noted
that just as the apostille had once replaced the le-
galisation of documents, the certificate of sale of
a ship is now intended to replace the recognition
and enforcement of a foreign judgment in the state
where the ship is registered.

Certificate of judicial sale and notification
of a persons, who have interest.
Unresolved issues regarding the sending
of notifications and the negotiability

of the certificate

Court or other public authority shall issue the
certificate of judicial sale to the purchaser. This cer-
tificate is the sole and sufficient basis to delete from
the registry the previous title and any mortgage
or hypotheque and any registered charges. The
certificate has the effect in every state party of the
Convention (follows from Ar. 4, 6, 7).

Persons, mentioned in the Convention, the court
or public authority should notify about the judicial
sale of a ship. These persons are: registry of ships;
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all holders of any mortgage or hypotheque and
any registered charge; all holders of a maritime
lien; owner; bareboat charterer (Ar. 4). The notice
of judicial sale shall be given in accordance with
the law of a state of judicial sale. Information about
the addresses shall be taken from the register (Ar. 4,
p. 7). Moreover, the notice of judicial sale shall be
published in the press available in the state of ju-
dicial state. Such publication is important for the
persons, whose rights or charges are not registered.
Otherwise, they would not get notified by the pub-
lic authority.

The certificate is issued, and the notice is made
in one of the working languages of the reposito-
ry — Secretary — General of the International Mari-
time Organization - (Ar. 4, p. 6; Ar. 11, p. 1).2 If the
language of the state of judicial sale is different,
a translation shall be accomplished.

The above regulation raises a number of ques-
tions. In particular, who will translate the certificate
into the language of the country where the register
is maintained and who will send out the relevant
notifications?

From the Ar. 5 follows that the notification lies
on the court or public authority.

From p. 3 Ar. 8 it follows that the court or other
authority may request the person requesting the
certificate to produce a certificate translation into
official language.

In searching answers to the questions posed,
there remains a sense of understatement. Appar-
ently, when the Convention would be ratified, each
State must formulate answers to the questions in
light of its domestic legal system. In particular, the
crucial question is — who should send the notifi-
cations and according to what procedure. There
are two procedures in each State - notification of
legally relevant events and notification of court
hearings. Which procedure should be preferred by
the Convention is not clear.

Article 5 declares that court issues the certificate
to the purchaser. The form of the certificate is in
Annex 2 to the Convention. The certificate may be
in the electronic form.

The certificate is a separate document, which
proves the judicial sale of a ship. It serves grounds
for changing information in the registry (Ar. 7).

2 Sixlanguages - English, Arabian, Spanish, Chines, Russian
and French - has a status of working languages UN, https://
www.un.org/ru/our-work/official-languages. This languages
are named official for IMO, https://www.itfglobal.org/ru/
sector/seafarers/%D0%98%D0%9C%D0%9E
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An unclear issue is whether the certificate can
be sold. In the previous versions of the Conven-
tion, the purchaser could sell the certificate before
the relevant changes in the ship registry. This idea
was criticized and eventually the regulation of the
sale of the certificate was excluded. However, the
guestion remained whether the lack of regulation
meant a prohibition on selling the certificate? Prob-
ably, yes. The purchaser can change the record of
entitlement and subsequently, as the owner of the
vessel, sell her. The certificate itself does not have
negotiability. At the same time, it is not clear from
Article 7 of the Convention who is meant to be the
subsequent purchaser who has the right to obtain
the certificate and deal with the deletion from the
register of the former owner’s record of right and
all encumbrances on the ship.

The guarantee of clean title and no arrest
of the ship after judicial sale

Convention guarantees to the purchaser a clean
title and termination of all charges, mortgages, and
bareboat charter registration (Ar. 7), also it prohib-
ited to arrest the ship in any state party after the
decision of judicial sale was taken.

During the discussion of the Convention, the
participants showed that the mechanism for com-
municating information to the court considering
whether a ship should be arrested is not clear.

The point is that the court must notify the regis-
trar. However, it is not clear what the registrar must
do. The Convention does not say that the registrar
must make a note in the register about the judicial
sale. Consequently, the court may not find out that
the ship is under sale and arrest it. The owner of the
ship may notify the court, but it might not always
be in his interest to do so.

The exclusive jurisdiction of the court
of judicial sale

In the Article 9 of the Convention declared the
exclusive jurisdiction of the court of judicial sale
to hear any claim or application to avoid a judicial
sale of ship. Among such claims might be claims
challenging the title of the owner of the ship whose
debts are being foreclosed on.

During the discussion of the Convention at the
CMI’s International Working Group session at the
October 2022 Conference in Antwerp, a question
was raised about the mechanism for a claimant,
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who could be challenging title to the ship, for re-
vealing that the decision of judicial sale had taken
place. Unfortunately, no clear answer to this ques-
tion was provided, but it was noted that the likeli-
hood of such a claim is very unlikely.

Circumstances in which judicial sale of
ships has no international effect.
Contradiction between judicial sale and
public policy of a state, where the ship is
registered

In the Article 10 of the Convention declared
that a judicial sale of ship shall not have the inter-
national effect, if the decision is in contradiction

IV. UNIFICATION OF MARITIME LAW

to the public policy of a state, where the ship is
registered.

During the discussion of this article, one partic-
ipant made a joke that lawyers would not be out
of work with such a provision in the Convention.
Public policy is one of the most difficult notions of
international law.

Subsequent articles of the Convention, - arti-
cles 11-23, - deal with the interaction between
states with regard to the ratification, entry into
force and other matters of public international law.

The applicability of the Convention depends on
whether different States ratify it. Especially those
states where the issue of public sale of a ship is not
rare — China, Singapore, Turkey. =

Overview prepared by Maria Erokhova
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ba3a AaHHbIX cyaebHbIX peLueHumn
No MeXXAYH3apOAHbIM KOHBEHLUMAM

«Haweli yenvto 66110 0amb MOpIo, KOMopoe A8/19emcsa ecmecmeeHHOU C853bl0 MexOy
HayuaMu, npeumyujecmso edUHO0OPA3HO20 3aKOHA, Komopbili 6ydem payuoHaIbHbIM,
060yMAHHbIM, CNpasedsIuBbIM NO CB0EMY HAYasay U NPAKMUYHLIM NO CBOEMY MeKCMYy.
Mol cqumanu, 4ymo 8 Hawetl pabome cyoossiadesney, mopaoseu, CMpaxo8ujukK, OUeHUUK,
6aHKUp, HeNoOCpedCMBEeHHO 3aUHMePEeCO8AHHbIE CMOPOHbI OO/IXKHbLI U2pams 8edyWyto
posib: Ymo 3adaya ropucma — onpedesiume, YMo 8 SMOM MOPCKOM coobujecmee ABNA-
emcs 0bwum 3HameHamersieM, KOmopoe, cpedu IMUuxX paziuYyHbIX UHMepPecos, A8/aemcs
o6wuMm 0719 8cex; onpedeslumb MAKXe, KAKoe U3 pas3/udHbIX peuwleHuli A85emcs Jyy-
wum; BHecmu 8 obwyro pabomy c80u 3HAHUA U c80U ONbIM, HO YMO 8 KOHEYHOM Umoze
fopucm 00JIKeH 0epXXameb Nepo, a NPAKMUK 00JIXKeH OUKIMO8AMb pelleHUs»

C momeHTa cBoero ocHoBaHuA B 1897 rogy
MexpgyHapogHbin mopckon komuteT (MMK / CMI)
UrpaeT BaXkHYI0 1 BeyLLylo pOosib B MeXAyHapoa-
HOW rapMOHM3aLun MopcKoro npasa. B pespane
2017 roga CMI BcTynuna B odurumanbHoe CoTpya-
HunyecTtBO ¢ LleHTpom mopckoro npasa Hauwmo-
HanbHoro yHusepcuteta CuHranypa (CML) ¢ ue-
Nblo CO3[aHMA NTEeKTPOHHOW 6a3bl JaHHbIX BCeX
npeLefeHTHbIX peLleHniA, BbiTeKaoLWwmX U3 Bcex
MeXAYyHapPOAHbIX KOHBEHLMI 1 MPOTOKONOB, @ TaK-
Xe Apyrux MexayHapogaHblX YHUOULMPOBAHHbIX
JOKYMeHTOB, cnoHcmpyembix CMI.

' Jlyn OpaHK Npu3HaHHbIA OTel-ocHOBaTenb Mexpay-
HapogHoro mopckoro komuteta (MMK), oH BbicTynun
C UHMLMATMBOW B 6eNbrmncknx 6usHec-Kpyrax o cosaa-
HUW accoumaumm MOPCKOro npaBa, KoTopas OPUEHTUPO-
Basiacb 6bl Ha HYXKAbl NPAKTUKW. [0 ero MHeHuto, feATenb-
HOCTb accoumaLuy AomxKHa ObiTb HanpaBneHa Ha ycTpaHe-
HUe Npo6enoB 1 HETOUYHbIX MPABOBbIX HOPM B MOPCKOM
oTpacnan 1 ux yHndurKauuo nocpencTBoM obcyxaeHnin
NPOEKTOB MeXAYyHapOoAHbIX JoroBopos. Ero nges 6bi-
na nogpeprkaHa Accoumalmen MexayHapoaHoro npasa,
1 29 anpens 1896 r. B benbrum 6bina co3gaHa nepeasi B Mu1-
pe Accoumauma MopcKoro npasa. Ee ocHoBaTtenamuy ABns-
nuncb 6enbruncknii MUHUCTP ABrycT BupHep, npeanpuHu-
MaTenb B 0651aCT MOPCKOro cTpaxoBaHuA Yapnb nie XKyH
1 topucT Jlym OpaHk. iImeHHO oHY pa3paboTanu NoanTu-
Ky 6yaylero MexayHapoaHOro MOpCcKoro KOMuTeTa, co-
rflacHO KOTOPOW AeATeNbHOCTb KomuTeTa fJOMKHA ObiTb
HanpaBneHa He Ha JOCTUXeHVe abCTPaKTHbIX 1 TeopeTu-
YecKmx pelleHnin B 061acT MOPCKOro Npasa, a Ha pearnb-
Hble 3anpoCcbl KOMMePCaHTOB, MOpeniaBaTenei n cTpa-
XOBLMKOB. Kpome Toro, B KommteTe rapaHTMpoBanocb
paBEeHCTBO ANCKYCCMM ANA BCEX €r0 YYAaCTHUKOB — HaLMo-
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Jlyu OpaHk'

basa gaHHbix — CML CMI Database of Judicial
Decisions on International Conventions? — npu-

HaJIbHbIX accoUMaLMini MOPCKOro npaBa U He3aBUCKMbIX
CrnevumranmcToB 13 pasHbIX CTpaH. Bnocneactsmm 6ui1o cos-
[aHO ellle HeCKOJIbKO HaLMOHabHbIX accouuaunii Mop-
CKOro npaBa, 1 6 NoHsA 1897 1. 6bin odurumanbHO ob6paso-
BaH MMK, B cocTaB KOTOPOro BOLIN HaLMOHabHble ac-
coumaumm MOPCKOro npaea. DTOT AeHb CYMTaeTCca aaTon
dopmanbHoro cosgaHua KomnteTa, ogHaKo ero gedrtesb-
HOCTb Hauyanacb Kak MMHUMYM 3a rof, 10 YKa3aHHbIX COObl-
. (KypHan «<Mopckoe npaso» 5/2021 C. 19-23 (https://
rumla.org.ru/journals/Maritime-Law-Journal-5-2021.pdf).
Cm. Takxe Wiswall F.L. A Brief History. https://comitemar-
itime.org/wp-content/uploads/2018/06/a-brief-history-
wiswall.pdf)

B 3aaBneHuun Jlyn O@paHKa nogyepKmMBaeTCca BaXHOCTb
co3faHna egMHoobpa3HOro MOpPCKOro npa.a, KoTopoe
6b110 6bl pPaLMOHaNbHbIM, B3BELEHHbIM, CMpaBeaInBbIM
1 NPaKTUYHbIM, YTOObI CNOCOHCTBOBaTb COTPYAHNYECTBY
1 FapMOHUM MeXIy CTpaHaMU, CBA3aHHbIMU MOPCKUMU
nytamu. OpaHK cUMTaeT, UTo pasnYHble 3aVHTEPECOBaH-
Hble CTOPOHbI, BKJIlOUaa CyfoBnajenbLes, KOMMepCaH-
TOB, aHAEPPANTEPOB, CPeAHUX OLEHLMKOB, 6aHKNPOB
N OpYrux 3avHTepeCcoBaHHbIX NNL, AO/MKHbI UFPaThb 3Ha-
unTenbHY0 posb B ero dopmmpoBaHmm. OH Takxe nog-
YepKMBaEeT PoJib DPUCTOB B 3TOM NpoLiecce, 3asBAs, UTO
OHWU JOJIXKHbI HE TOJbKO MOHMMATb O6LLMe YyBCTBa 1 Ona-
CEHUsi MOPCKOro COOOLLEeCTBa, HO 1 ONpeaenaTh Haulyy-
LUVie BO3MOXHble pelueHust. KOpucTbl 4OMKHbI BHECTU CBOV
OMbIT 1 3HAHMSA, HO NPaKTUYECKMe peLLeHUs B KOHEYHOM
uTore AOMKHbI UCXOAUTD OT JIIOAEN, HEMOCPEACTBEHHO BO-
BJIEUEHHBIX B MOPCKYI0 OTpacsib. Taknum obpasom, OpaHk
npegnonaraeT COBMECTHbI MOAXOS K CO3AaHNI0 MOPCKO-
ro npasa, Mpu KOTOPOM 3KCNepTbl B 0651acTun npasa byayTt
cofencTBoBaTh U JopabaTbiBaTb MAEN, BbIABMHYTbIE TEMY,
Ha KOro HEMocpefCTBEHHO BANAET 3aKOHOAATENIbCTBO.

2 https://cmlcmidatabase.org/
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3BaHa cfenaTtb 3TU pelleHns 6onee [OCTYMNHbIMU
AN MUPOBOI0O MOPCKOIo COO6LLIECTBA B HAAEeX-
Ae, uTo 3710 OyfeT cnocobCTBOBATb NPOBEAEHNIO
CpPaBHUTENbHbIX NCCNENOBaHWIA U eAUHOO6PA3NI0
TONKOBaHMA MeXAYHapOo4HOro MOPCKOro npasa.
ba3a faHHbIX OCHOBbIBaeTCA Ha QyHAAMEHTE, 3a-
noxeHHom npodeccopom PpaHuecko bepnuHroe-
pu B NpeablayLien 6ase gaHHbIx CMI no cynebHom
MpPaKTMKe Mo MOPCKMM KOHBeHLMsAM «Jurisprudence
on Maritime Conventions»*.

B base gaHHbix — CML CMI Database of Judicial
Decisions on International Conventions — cobpaHbl
Jena TONbKO Ha aHMMNNCKOM A3blKe, KaK A3blKe, Hau-
6osiee YacTo NUCMONb3YEMOM B MOPCKUX KOHTPaK-
Tax U B MOPCKOW MHAYCTPUN BO BceM Mupe. basa
JaHHbIX BKNtoyaeT PDF n gpyrvue nepekpectHble
CCbUTKU Ha MOJIHbIV TEKCT pelleHus no aeny, rae
3TO BO3MOXHO.

CMI n CML npurnawatoT BCe HaLWOHaNbHble
accoumaumm MOPCKOro npasa NpeacTaBUTb maTe-
puanbl Ana basbl AaHHbIX B OTHOLLEHUN CNELYOLLNX
LOKyMeHTOB: KoHBeHUMA 06 apecte 1952/1999,
AduHckaa koHBeHUMA 1974/2002, KoHBeHUMA O ne-
peBo3Ke naccaxxmpoB 1961, KoHBeHUMN O rpak-
LAHCKOWM OTBETCTBEHHOCTM 3a yuepb oT 3arpsas-
HeHuA HedTblo 1969/1992, YHnbMLUMpOBaHHbIE
npasuna CMI gna mopcknx HaknagHbix, KoHseHUMA
O cTonKkHOBeHuu cygos 1910, KoHBeHUMA O cTON-
KHOBEHUN CyAOoB (rpakgaHcKasa lopucanKkuma)
1952, KoHBeHUMA O CTONKHOBEHUM CYOB (Fpa-
JaHCKasA lopucankuma / yronoBHasa PUCAMKLMUA)
1952, KoHBeHUuA o poHpax 1971/1992, Maarckue
npasuna 1924, MNpasuna laara-Bncbu 1968, lam-
byprckue npasuna 1978, KoHBeHLMA 06 UMMYHU-

3 https://comitemaritime.org/publications-documents/
database-judgments/jurisprudence-on-maritime-
conventions/
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TeTe CyfoB, NpuHagnexawyx rocygapcray, 1926,
KoHBeHUMsA o 6araxke 1967, KoHBeHLWA 06 orpaHu-
YeHWM OTBETCTBEHHOCTM MO MOPCKUM TpeboBaHM-
Aam 1924/1957/1976/1996, KoHBeHLMA O MOPCKMX
3anorax u nnotekax 1926/1967/1993, KoHBeHUuA
O CMeLlaHHbIX nepeBo3kax 1980, PoTtepgamckne
npaswuna 2008, KoHBeHUwMA o cnacaHmm 1910/1989,
KonBeHuua SUA-88, KoneHuuma OOH no mopcko-
My npasy 1982, Mopk-AHTBeprneHCcKne npasuia
1924/1950/1974/1994/2004/2016, JlnccaboHckne
npasuna 1987.

B baze gaHHbIX MOXXHO HalTU cynebHble pelleHmns
Mo MeXAYHapOAHbIM KOHBEHLMAM 13 84* lopUCONK-
uuin. Hn ogHoro cyfebHoro pelleHns poccMmnckoro
cyfda No MeXAYHapOOHOM KOHBEHUUN He npeg-
CTaBJiIeHO B 6a3e AaHHbIX. Poccuiickon Accoumanmnm
Mopckoro npasa RUMLA HagneXut BHeCT BKNag
B YHMMKALIMIO MOPCKOrO NpaBa NyTem NpegocTas-
NeHNA NepeBOoAOB Ha aHMIUICKIN A3bIK POCCUNCKNX
CynebHbIX aKTOB, BbIHECEHHDBIX MO MeXAYHapPOAHbIM
KOHBeHUMAM, B ba3y JaHHbIX. =

4 Actpanus, ABcTpus, AHTurya n bapbyaa, ApreHTuHa, ba-
ramckue ocTtpoBa, baHrnapew, bap6apoc, benus, benb-
rna, beHuH, beper CnoHoBown Koctu, bonrapwusa, bpasunus,
BypkuHa-®Oaco, BaHyaty, BenukobputaHus, laHa, lepma-
HuA, fepHcw, ToHKOHT, TpeHaaa, Npeuwnsn, danusa, EBponen-
ckui cotos, N3pawnb, Mspaunb, UHaua, pnanana, Ucna-
HuA, Utanua, KamepyH, Kanaga, Kenus, Knunp, Kupnbaty,
Kutain, Konymbéus, Jinbepua, Manainsus, Mansta, Mapok-
Ko, MapLuannoBbl ocTpoBa, Mekcrka, Hamunbus, Hurepus,
HupepnaHgbl, HoBas 3enanaua, Hopeerua, OpraHnsauma
O6begmHeHHbIX Hauwmin, octpoB MaH, OcTpoBa Kyka, Ma-
KucTaH, MNaHama, Manya-Hosas BuHes, MNepy, MopTyranusa,
Camoa, Cenwenbckume octpoBa, CeHeran, CeHT-BuHceHT
n MpeHagnHbl, CuHranyp, CoegnHeHHble WTraTbl, Cono-
MOHOBbI 0cTpoBa, Cbeppa-JleoHe, Toro, ToHra, TpuHnaag
n To6aro, Typuus, YraHaa, Ypyreai, OegepatvsHble LTa-
Tbl MuKkpoHe3zuu, Oupku, OununnuHbl, QuHnangns, Gpax-
uusa, Xopsatus, Ynnu, Weenuapwus, Wseuwnsa, LWpu-NaHka,
SkBagop, OxHaa Adpuka, IOxxHaa Kopes, AnoHus.

0630p nodzomosneH K. KpacHokymckum
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Database of judicial decisions
on international conventions

“Our object was to give to the sea, which is the natural tie between the nations, the benefit
of a uniform law, which will be rational, deliberated, equitable in its inception and practi-
cal in its text. We have considered that in our work, the shipowner, the merchant, the un-
derwriter, the average adjuster, the banker, the parties directly interested should have the
leading part: that the task of the lawyer was to discern what in this maritime community
was the general feeling, which, among these divergent interests, is common to all; to dis-
cern also which of the various solutions is the best; to contribute to the common work his
science and his experience, but that ultimately the lawyer should hold the pen and that the
man of practice should dictate the solutions.”

The CMI has, since its inception in 1897, played
a major leading role in driving the international
harmonization of maritime law. In February 2017,
the CMl entered into a formal collaboration with the
Centre for Maritime Law of the National University
of Singapore (CML) to create an electronic database
of all the case law decisions arising from all the
international conventions and protocols and other
international uniform instruments sponsored by
the CMI.

' Louis Franck is the acknowledged founding father of
the Comité Maritime International, he took the initiative
in Belgian business circles to set up a practice-oriented
maritime law association. In his view, the association’s
activities should be aimed at bridging gaps and removing
inaccurate legal norms in the maritime industry, as
well as bringing unification through discussions on
draft international treaties. His idea was supported by
the International Law Association, and the world’s first
Maritime Law Association was established in Belgium
on 29 April 1896. Its founders were the Belgian minister
August Beernaert, the maritime insurance entrepreneur
Charles Le Jeune and the barrister Louis Franck. It was
them who drafted the policy of the future Comité Maritime
International, according to which the Comité activities
would not be aimed at achieving abstract and theoretical
solutions in the maritime law sphere, but at the real needs
of merchants, seafarers and insurers. In addition, the Comité
guaranteed equality of discussion for all its members -
national maritime law associations and independent
speciaists from different countries. Subsequently, several
more national maritime law associations were formed, and
the Comité Maritime International was formally constituted
on 6 June 1897, comprising the national maritime law
associations. June 6, 1897, is considered as the date of the
formal establishment of the Comité, but its activities began
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Louis Franck'

The CML CMI Database of Judicial Decisions on
International Conventions? is intended to make
these decisions more accessible to the worldwide
maritime community, in the hope that this will
foster comparative research and uniformity of
interpretation of international maritime law. The
database builds on the foundation laid by Professor
Francesco Berlingieri in an earlier CMI Database of
Jurisprudence on Maritime Conventions.?

at least a year before that date. [Maritime Law Journal
5/2021 p. 24-28 (https://rumla.org.ru/journals/Maritime-
Law-Journal-5-2021.pdf). See also Wiswall F.L. A brief history.
https://comitemaritime.org/wp-content/uploads/2018/06/
a-brief-history-wiswall.pdf]

Louis Franck’s statement emphasizes the importance of
creating a uniform maritime law that would be rational,
deliberated, equitable, and practical in order to promote
cooperation and harmony among nations connected
by the sea. Franck believes that various stakeholders,
including shipowners, merchants, underwriters, average
adjusters, bankers, and other interested parties, should have
a significant role in shaping this law. He also highlights the
role of lawyers in this process, stating that they should not
only understand the general feelings and concerns of the
maritime community but also identify the best possible
solutions. Lawyers should contribute their expertise and
experience, but the practical solutions should ultimately
come from the people directly involved in the maritime
industry. In this way, Franck envisions a collaborative
approach to creating maritime law, with legal experts
serving to facilitate and refine the ideas brought forth by
those directly impacted by the legislation.

2 https://cmlcmidatabase.org/

3 https://comitemaritime.org/publications-documents/
database-judgments/jurisprudence-on-maritime-
conventions/
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The Database digests cases in the English
language only, as the language most often used
in maritime contracts and in the maritime industry
globally. The Database includes PDF and other
cross-references to the full case judgment, where
available.

The CMI and CML have invited all national
maritime law associations to make submissions
to the Database in relation to the following
instruments: Arrest Convention 1952/1999, Athens
Convention 1974/2002,Carriage of Passengers
Convention 1961, CLC Conventions 1969/1992, CMI
Uniform Rules for Sea Waybills, Collision Convention
1910, Collision (Civil Jurisdiction) Convention 1952,
Collision (Civil Jurisdiction / Penal jurisdiction)
Conventions 1952, Fund Conventions 1971/1992,
Hague Rules 1924, Hague-Visby Rules 1968,
Hamburg Rules 1978, Immunity of State-Owned
Ships Convention 1926, Luggage Convention
1967, LLMC 1924/1957/1976/1996, Maritime Liens
and Mortgages Conventions 1926/1967/1993,
Multimodal Transport Convention 1980, Rotterdam
Rules 2008, Salvage Conventions 1910/1989, SUA
Convention 1988, UNCLOS 1982, York-Antwerp
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Rules 1924/1950/1974/1994/2004/2016, Lisbon
Rules 1987.

Judicial decisions on International Conventions
from 84*jurisdictions can be found in the database.
Not a single judicial decision of any Russian court
on an International Convention is available. The
Russian Maritime Law Association (RUMLA) shall
contribute to the unification of maritime law by
making submissions to the Database. =

4 Antigua and Barbuda, Argentina, Australia, Austria, Baha-
mas, Bangladesh, Barbados, Belgium, Belize, Benin, Brazil,
Bulgaria, Burkina Faso, Cameroon, Canada, Chile, China,
Colombia, Cook Islands, Croatia, Cyprus, Denmark, Ecua-
dor, Estonia, European Union, Federated States of Micro-
nesia, Fiji, Finland, France, Germany, Ghana, Greece, Grena-
da, Guernsey, Hong Kong, India, Ireland, Isle of Man, Israel,
Italy, Ivory Coast, Japan, Kenya, Kiribati, Liberia, Malaysia,
Malta, Marshall Islands, Mexico, Morocco, Namibia, Neth-
erlands, New Zealand, Nigeria, Norway, Pakistan, Panama,
Papua New Guinea, Peru, Philippines, Portugal, Saint Vin-
cent and the Grenadines, Samoa, Senegal, Seychelles, Sier-
ra Leone, Singapore, Solomon Islands, South Africa, South
Korea, Spain, Sri Lanka, Sweden, Switzerland, Togo, Tonga,
Trinidad and Tobago, Tirkiye, Uganda, United Kingdom,
United Nations, United States, Uruguay, Vanuatu.
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PykoBoacTBo MeXXAyHapoAHOro
mopckoro komurteta (CMI)

no o6wen aBapum

MNepBoi1 n3BecTHoM KogndmrKaumen ober aBa-
pun aBnseTcs HebonbloW GparmMeHT ApeBHerpe-
YeCcKoro 3aKOHOAATENbCTBA, KOTOPbI COCTABAAET
TeKcT rnaBbl B Aurectax KOcTnHmnaHa: «Lege Rhodia
cavetur ut si levandae navis gratia jactus mercium
factus est, omnium contributione sarciatur quod pro
omnibus datum est»'. «<PogoOCCKUI 3aKOH YCTaHaBNU-
BAET, YTO €C/IM FPy3bl BbIOPOLLEHDBI 33 6OPT C Liesbio
obneryeHns cyfHa, BCe JOMXKHbI yYacTBOBATb B BO3-
MeLLEeHUN NyTeM KOHTPUOYLIMOHHOO B3HOCA TOrO,
YTO ObIIO NOXKEPTBOBAHO B OOLLMX MHTEPECaX». ITO
KOPOTKOE NMpeffioKeHne COAepPXUT 1 NpUHLNUM,
N NpeKpacHbIi NpUmMep cBOeo6pasHOro KOMMYy-
HU3Ma, K KOTOPOMY NpuberatoT MopeniaBaTenm
B dKCTpeMasibHbIX 06cToATeNbCTBax. To, UTo OTAA-
€TCA UM NPUHOCUTCA B XKEPTBY BO BPeMs OMacHO-
CTW paau BCeX, AOMKHO ObITb BOCMOMHEHO OOLWUM
BK/TaAOM BCEX, KTO TaKM 00pa3om oKasasncs B bes-
0OMacHOCTK. DTO NPaBWIO, KOTOPOE C APEBHENLINX
BpeMeH 6blfI0 YHMBEPCaNbHbIM Cpean mopenina-
BaTeNien, He3aBMCKMMO OT TOrO, K KaKon CTpaHe
OHU MpUHAANexanu, 04eBNAHO, BO3HUKIIO B CUITY
cneumdurKm NX NonoXKeHMA2,

JleranbHoe onpepeneHve o6Len aBapum MOX-
Ho HalnTu B rnaBe XVI Kogekca ToproBoro mope-
nnaBaHuna PO, a umeHHO B cTaTbe 284 «[ToHATne
o6Lel aBapun 1 NPUHLWMbI ee pacnpeneneHns».
OO6Lwein aBapmren Npr3HaOTCA YObITKA, MOHECEHHbIE
BC/IeACTBME HAMEPEHHO 1 Pa3yMHO Npov3BefeH-
HbIX Ype3BblUYaHbIX PACXOAO0B WS NOXKEPTBOBAHNIA
paaun obLen 6e30MacHOCTY, B LIESISIX COXPaHEHUSA
OT 06LLe OnacHOCTM MMYLLLECTBa, YUYacTBYIOLLEro
B 06LLeM MOPCKOM NpeanpuATUn, — CyaHa, dpaxTa
1 NepeBO3NMOro CyLHOM rpysa.

Ha mexayHapoaHOM ypoBHe yHUdUKaLmsa oo6-
Wen aBapun U NPUHLUNOB ee pacnpeneneHns

1 Qurectol XIV, 2.1.

2 Lowndes & Rudolf: The Law of General Average and the
York-Antwerp Rules 14" ed., 2013, Sweet & Maxwell Ltd.,
UK, C.1
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ocyuecTsfieHa B Mlopk-AHTBEPNEHCKMX NpaBunax.
lNpaBuna He ABAAIOTCA MEXAYHAPOAHOWN KOHBEHLN-
e, a NpeaCcTaBnAlT cobo KognprLMPOBaHHbI
o6bluan. MNepBaa nonbiTKa [yHUbMKaunu] 6oina
npeanpuHATa Ha KOHbepeHUUKn, cocToABLIelcA
B Masro B 1860, a B 1864 r. B 1. MlopKe 6binu npu-
HATbI lopkckme npasuna. B 1877 r. oHm 6biiu nepe-
cMOTpeHbl B AHTBepneHe 1 B 1890 r. nonyymnu Ha-
3BaHune Vlopk-AHTBEPMEHCKMX NpaBu’.

Vlopk-AHTBeprEeHCKIe NpaBuia HeOAHOKPATHO
nepecmatpmeanncb MexayHapoaHbIM MOPCKUM
KOMUTETOM 1 MPUHUMANKCb HOBble peaakumnn 1924,
1950, 1974, 1974/1990, 1994, 2004 1 2016 rogos.
B Kakgon HOBOM pefakummn ocyLecTBAAAaCh Mno-
MbITKa HalTV 6anaHc Mexay NHTepecamun CyfoBIa-
JenbLa v rpy3oBnagesbLa, a ToUHee mexay nHTe-
pecamu NX CTPaxOBLUMKOB, YUMTbIBANIOCh Pa3BuUTHe
OTPac/N B LLeJIOM 1 IOPUANYECKON TEXHUKN, @ TaKXKe
OCYLLEeCTBAANNCH MOMbITKM PELINTb BblABEHHbIE
npobnembl 1 BOCMONHUTb Npobenbl NpeablayLmx
penakuum.

MocnenHas penakuma Mopk-AHTBEpPrNEeHCKNX
npaeun 2016 roga 6bina npuHATa MexgyHapoaHbIM
MopcKkum komutetom (CMI) BO BpemA KoHpepeH-
umn B Hbto-Mopke. Mpaswuna 2016 roga Hanpasne-
Hbl Ha obecneyeHne GosbLLEN ACHOCTU MO TaKUM
BOMPOCaM, Kak BO3HarpaxaeHue 3a cnaceHue, 3a-
LWMTa OKpY»KatoLlern cpeabl U pacCMOTPeHne pac-
XO[l0B, MOHECEHHbIX C Lenbio Muturaymm obue-
aBapUIHbIX YObITKOB.

OfHaKo, HeCMOTPA Ha CONUAHBIN BO3PACT MH-
CTUTYTa obLel aBapun (CTaplue MOPCKOro CTpa-
XOBaHWA), ANA MHoOrvx obuaa aBapus aenaeTca
3arajKkomn.

MpumeyaTeneH pacckas OJHOro POCCMNCKOro
IoprCTa, KOTOPbIN B MHTEpecax cyfoBnagenbLa
B3bICKMBas B3HOCbI MO 06LLel aBapum B apouTpax-

3 KommeHTapuii k Kogekcy ToproBoro mopennaBaHus Poc-
cuiickon QOepepaunn nog pea. I.l. MeaHoBa., M., Cnapk,
2000r.



Hom cyge ropoga Mocksbl. OH nepeckasbiBan co-
CTOABLUMINCA B Xofe cyaebHOro 3acefaHna guanor
c cygbein. Cynba B NnpeaBapuTenbHOM 3acefjaHunm
B HEJOYMEHUWN HECKOMbKO pa3 MOBTOPSA UCKOBbIE
TpeboBaHUA, NMbITAACh MOHATb KaK TAKOE BO3MOXHO:
«Bbl nepego3yuk, 8ol 06a3a1uCb 00CMasume 2pys,
sauue CyOHO cesio Ha MeJlb U3-3a OWUBKU Kanumadda,
CYOHO CHAMU C Mesiu, 00CMasusiu 8 NPOMeXxymou-
HbIU nopm, 20e nepezpy3usiu 2py3 Ha 0py20e CyOHO
u ¢ 6onbwol 3adepxKoli docmasusaiu 8 NOpm Ha-
3HayYeHUsA, menepb 8bl NPedBABUIU UCK U hpocume
83bICKAM®b C 2pY308/1a0e/1bya CyMMbl, yniadyeHHble
cnacamesiaim 3a CHAMue CyOHa C Mesiu, 3a nepezpy3Ky
2py3a Ha Opyzoe CyOHO, a makxe cymmy ¢paxma
3a 00cmasky 2py3a 8 Nnopm Ha3Ha4vyeHus opyaum cyo-
HOM, HeCMOmpA HA Mo, YMo paxm 3a 00CMaAsky
2py3a 8auwium CyOHOM bblsl ABAHCOM NOJIHOCMbIO
onsnayeH epy3ossnadensyem?». [locne o3Hakomie-
HWA C NPaBOBbIM pPerynMpoBaHemM obLel aBapuu,
NPUUNUTAIOLLAACA CYMMA, KOHEUYHO e, Oblna B3blCKa-
Ha B NMonb3y CyaoBnagesbLa.

* ¥ %

CrpemAcb cenatb CNOXHYI cmcTemy obLuel aBa-
pun 6onee JOCTYMNHOW A1 CTOPOH, HE 3HAKOMBbIX
¢ aton Temomn, CMI yepe3s cBo NOCTOAHHbBIN KOMU-
TeT no obuwel aBapuy nogrotTosmn PykoBoAcCTBo,
B MPUIIOXKEHNI K KOTOPOMY TaKKe CofiepKaTca pe-
KOMeHZyeMble CTaHAAPTHbIe GOpPMbl 0becrneyeHus
AnA cnyyaes obLuer aBapun. PyKoBOACTBO, a Takxe
dopmbl obecnieueHms 6o ogobpeHbl MexayHa-
POAHbBIM COO30M MOpPCKOro cTpaxoBaHua (IUMI)
n MexagyHapogHom nanaton cygoxopactsa (ICS)%

PykoBoactso MexxayHapogaHOro MOpPCKOro Ko-
muTeTa (CMI) no obuen aBapuu (ganee - Pykosog-
CTBO) NOArOTOBNEHO AJ1A XO3ANCTBYIOLUNX CYyObeK-
TOB C LieJ1bio MOMOYb UM MOHATb MPAKTUKY Y OCHOB-
Hble NPUHLMMNbI 06Lwe aBapun. OHM He ABNAIOTCA
yacTbio Iopk-AHTBEPMEHCKMX NPABUN, HE UMEIOT
o6A3aTeNnbHON CUbl U He NpedHa3HauvyeHbl ans

4 https://comitemaritime.org/work/cmi-general-average-
guidelines-and-security-forms/

IV. YHWOUKALIUA MOPCKOIO MPABA

TOro, YTOObl OTMEHATb UM U3MEHATb KAaKNM-TTMO0
06pa3zom nonoxeHns Mopk-AHTBEPNEHCKMX Npa-
BWJ1, JOTOBOPOB NepeBoO3Ky 1nu noboro perynu-
pytoLLero 3akoHa.

MepBoe n3gaHue Pykosoactea CMI 6bino npu-
HATO Ha NMJeHapHOM 3acefaHunn 42-n MexayHa-
poaHon koHdepeHunn CMI B Hblo-Mopke B Mae
2016 ropa n ytBepxaeHo Accambneen CMI.

[ina Toro, yTobbl OTCNEXMBATL NPUMEHEHNE
n adpdekTnBHOCTL PyKoBogctea CMI, a Takke B 3a-
BMCUMOCTN OT 0OCTOATENbCTB PEeKOMEHA0BaTb
n3MeHeHuna B PykoBoacTBe (KOTOpble JOMMHbI
6bITb NPeACTaBNeHbl Ha yTBepKAeHWe Accambnen
CMI), 6b1n co3aH MoCTOSHHBIN KOMUTET B COCTaBE:
npepcenatens, HazHayaemoro Accambneen CMI,
npeacTaBuTens, Ha3Havyaemoro MexgyHapoaHom
nanaton cygoxopactsa (ICS), npeacraBuTtens, Ha-
3Havaemoro MexayHapogHbIM COI030M MOPCKOrO
ctpaxoBaHua (IUMI), nATM SONONHUTENbHbIX Ysie-
HOB, Ha3HavYaembix Accambneen CMIS.

Mo3gHee MOCTOAHHDBIN KOMUTET GbIN paclMpeH
WcnonHutenoHbim Komutetom CMI. B HacToALee
BpeMsA OH COCTOUT 13 ABeHaALaTy YeHOB.

MNocToAHHbIN KOMUTET NepecmoTpen Pykosog-
CTBO 1 cocTaBun GOPMYNnpPOBKY AnA obleaBa-
pUHbIX popm obecnedeHus. MpoekTbl 6bI 0f0-
6peHb! ICS n IUMI. Bropoe nsgaHve PykoBoacTaa
6b1n10 NpMHATO Ha Accambnee CMI B AHTBepreHe
B OKTs0pe 2022 roga’. Poccuinckaa generauus,
NPUHMMaBLLana yyactue B Accambriee, Nporonoco-
Bana 3a npuHATue PykoBoactea MexgyHapogHoro
Mopckoro kommuTeta (CMI) no o6uein aBapun. OHO
LOCTYMHO Ha opuumanbHom cante MexxagyHapoa-
HOro Mopckoro KommuTeTa®. B HacToALee Bpems
Accoumnaunen mopckoro npasa RUMLA BegeTtcA
paboTta no nepesoay PykoBoacTBa Ha pycCKum
A3bIK. W

5 CMI Guidelines Relating to General Average (2" ed. -2022),
C.2

¢ Ibid.
7 Ibid.

& https://comitemaritime.org/wp-content/uploads/
2023/01/CMI-GA-Guidelines.pdf

0630p nodzomosneH K. KpacHokymckum
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The CMI Guidelines Relating

to General Average

The first known statement of the law of general
average is a small fragment of ancient Greek leg-
islation, which forms the text for a chapter in the
Digest of Justinian: “Lege Rhodia cavetur ut si levan-
dae navis gratia jactus mercium factus est, omnium
contributione sarciatur quod pro omnibus datum
est”’ “The Rhodian law decrees that if in order to
lighten a ship merchandise has been thrown over-
board, that which has been given for all should
be replaced by the contribution of all." This short
sentence contains both the principle and a per-
fect example of the peculiar communism to which
seafaring men are brought in extremities. What is
given, or sacrificed, in time of danger, for the sake
of all, is to be replaced by a general contribution on
the part of all who have been thereby brought to
safety. This is a rule which from the oldest recorded
times has been universal amongst seafaring men,
no matter to what country they belonged, being
obviously founded upon the necessities of their
position.?

The legal definition of general average can be
found in Chapter XVI of the Merchant Shipping
Code of the Russian Federation, namely Article 284
“The notion of general average and principles of
its distribution”. General average is a loss incurred
when, any extraordinary sacrifice or expenditure is
intentionally and reasonably made or incurred for
the common safety for the purpose of preserving
from peril the property involved in a common
maritime adventure, — the ship, the freight and the
cargo carried by the ship.

At the international level, the unification of the
general average and principles of its distribution
was made in the York Antwerp Rules. The rules
are not an international convention but a codified
custom. The first attempt [to unify] was made at a
conference held in Glasgow in 1860, and the York
Rules were adopted in York in 1864. In 1877 they

' 1 Digests XIV, 2.1.

2 Lowndes & Rudolf: The Law of General Average and the
York-Antwerp Rules 14th ed., p.1
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were revised in Antwerp and in 1890 were called
the York Antwerp Rules.?

The York Antwerp Rules have been repeatedly
revised by the International Maritime Committee
and new editions adopted in 1924, 1950, 1974,
1974/1990, 1994, 2004 and 2016. Each new revi-
sion has attempted to balance the interests of the
shipowner and the cargo owner, or more precisely
the interests of their insurers, has taken into ac-
count developments in the industry as a whole and
legal technology, and has attempted to address the
problems and gaps identified in previous revisions.

The most recent revision, the York-Antwerp
Rules 2016, was adopted by the Comité Maritime
International (CMI) during its conference in New
York. The 2016 Rules aimed to strike a balance be-
tween the interests of shipowners and cargo own-
ers, addressing various concerns and providing
greater clarity on matters such as salvage remuner-
ation, environmental protection, and the treatment
of expenses incurred in avoiding or mitigating Gen-
eral Average losses.

However, despite the solid age of the institution
of general average (older than marine insurance),
general average is a mystery to many.

A noteworthy story is that of a Russian lawyer
who, on behalf of a shipowner, recovered the gen-
eral averages expenditure in the Moscow Commer-
cial Court. He recounted a dialogue he had had
with the judge during the hearing. The judge in the
preliminary hearing repeated the claim demands
several times in bewilderment, trying to under-
stand how that was possible: “You are the carrier,
you undertook to deliver the cargo, your vessel ran
aground due to a mistake of the master, the vessel
was refloated, delivered to an intermediate port where
the cargo was transshipped onto another vessel and
delivered to the destination port with great delay, now
you have brought a claim and are asking to recover
from the cargo owner the amounts for salvage, for

3 Commentary to the Merchant Shipping Code of the Rus-
sian Federation, ed. by G.G. Ivanov, Moscow, Spark, 2000.



transshipment of the cargo and also for the amount
of freight for delivery of the cargo to the port of desti-
nation by another ship despite the fact that the freight
for delivery of the cargo by your ship was paid in full
by the cargo owner in advance?”. After reviewing the
legal regulations of general average, the amount
due was, of course, recovered in favour of the ship-
owner.

* X *

In an effort to make the complex system of
general average (GA) more accessible to parties
not familiar with the subject the CMI has, through
its Standing Committee (SC) on General Average,
produced the following handbook which, in its an-
nex, also contains recommended standard security
forms for general average cases. The Guidelines as
well as the security forms have also been approved
by the International Union of Marine Insurance
(IUMI) and the International Chamber of Shipping
(ICS).4

The CMI Guidelines Relating to General Aver-
age (hereinafter — Guidelines) are prepared for
commercial parties to assist their understanding
of the practice and basic principles of general av-
erage. They do not form part of the York-Antwerp
Rules; they are not binding and are not intended
to over-ride or alter in any way the provisions of
the York-Antwerp Rules, the contracts of carriage
or any governing law.>

4 https://comitemaritime.org/work/cmi-general-aver-
age-guidelines-and-security-forms/

> CMI Guidelines Relating to General Average (2" ed. -
2022),p.2

IV. UNIFICATION OF MARITIME LAW

The first edition of the CMI Guidelines was
adopted by the plenary session of the 42 In-
ternational Conference of CMI in New York, May
2016, and ultimately approved by the Assembly
of CMI.

In order to monitor the working and effective-
ness of the CMI Guidelines, and to recommend
changes to the Guidelines as circumstances dic-
tate (which shall be submitted to the Assembly
of CMI for approval), a Standing Committee was
constituted to consist of a chairman nominated
by the Assembly of CMI, a representative nomi-
nated by the International Chamber of Shipping,
a representative nominated by the International
Union of Marine Insurance, five additional members
nominated by the Assembly of CMI.¢

The Standing Committee was later extended by
the CMI Executive Committee and currently com-
prises twelve members.

The Standing Committee reviewed the Guide-
lines and drafted wordings for general average se-
curity forms. Approval of the drafts was obtained
from ICS, and IUMI. The present, second edition
of the guidelines was adopted at the Assembly of
CMl in Antwerp, October 2022.” The Russian dele-
gation at the CMI Assembly voted in favour of the
CMI Guidelines Relating to General Average. The
Guidelines are available at the CMI’s website®. Rus-
sian Maritime Law Association (RUMLA) is currently
working on the translation of the Guidelines into
the Russian language. =

¢ Ibid.
7 Ibid.

& https://comitemaritime.org/wp-content/uploads/
2023/01/CMI-GA-Guidelines.pdf
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EanHoo6pa3Hoe ToNKOBaHME NpaBun
NMLLEHMA NPaBa HA OrpaHNYeHmne
OTBETCTBEHHOCTM CYyA0BNAAENbLA

no KouseHunam MMO

Cpeon mexpgyHaponHbix pabouux rpynn
MexpgyHapoaHoro mopckoro komuterta (Comité
Maritime International — CMI) cywecTByeT ofHa
C CaMbIM JNIHHbIM Ha3BaHMEM, KOTOpPOe AaeT Jo-
BOJIbHO NOJSIHOE NPeACTaBeHEe O ee AeATeIbHOCTU
- MexpyHapogHas pabouas rpynna no yHuduuu-
pOBaHHOMY TOJIKOBaHMIO TECTa Ha JIYLLIeHNe npaBa
cypoBnafenbLia Ha OrpaHUYeHre OTBETCTBEHHOCTU
no kKoHeeHuAM VIMO 06 OTBETCTBEHHOCTU 1 KOM-
neHcaummn.

B cooTBeTCcTBMN CO CBOMM YCTaBOM, Lenbio CMI
ABNAETCA «COAENCTBNE BCEMYM COOTBETCTBYIOLL MMM
cpencTBaMu 1 MepOoNpUATUAMUN YHUPUKALUN MOp-
CKOTO MpaBa BO BCeX ero acrnekTax». Bot yxxe 6onee
125 net CMI 3aHMMaeTCcA 3TOWN BaXKHOW paboTo
B Pa3fINYHbIX 06/1aCTAX MOPCKOro npaea.

OpHUM 13 cneundryecknx MHCTUTYTOB, NPU-
CyLWnxX MOPCKOMY MpaBy, ABNAETCA OrpaHNYeHne
OTBETCTBEHHOCTU CyAoBagenbLa. PaHee MmexkayHa-
pogHbin nogkomuteT CMI no orpaHnyeHmio oTBeT-
CTBEHHOCTV B MOPCKOM MpaBe Npogesnasn 6onbluyio
paboTy no yHndrKauum sToro MHCTUTYTA.

B 2004 roay 6bina nogroToBieHa 1 pacnpocTpa-
HeHa cpefn HaLMOHabHbIX acCoLMaLIMA MOPCKOrO
npaBa aHKeTa C Liefblo BbIACHUTb, Kakue npasuna
1 npoueaypbl 6bIM NPUHATHI B rOCYyJapCTBax-
yyacTHMKax KoHBeHUMM 06 orpaHnYyeHUn oTeeT-
CTBEHHOCTU MO MOPCKMM TpeboBaHuam (LLMCQ)
1 KoHBEHLUN O rpakgaHCKOWM OTBETCTBEHHOCTU
3a yuwep6 ot 3arpasHeHnA HedpTbio 1969 1 1992 ro-
[I0B AN1A peanu3aumnm NonoXKeHNn STUX KOHBEHLMIA'.

' https://comitemaritime.org/wp-content/uploads/
2018/05/470536-CMI-Limitation-of-Liability-Re-
port-1-Oct-2013.pdf
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B HoabGpe 2006 roga NcnonHWUTeNbHbIN COBET
CMI npuHan pelueHune o co3gaHum MexxayHapogHo-
ro NoAKOMUTETa, KOTOPbIN JOSKeH 6bin NpoBecTy
paboTy Mo TPeM KOHBEHLMAM, KacaloLMMCA orpa-
HMYEHNA OTBETCTBEHHOCTU, a UMeHHo LLMC, CLC
n HNS?. MangaT MexayHapogHoro nogkommTeTa
3aKJ1H0Yanca B NoAroToBKe NPOEKTa PyKOBOAALLMX
NPVHLMIMOB, KacakLMXCcA NpoLeccyanbHbIX HOPM
B MOPCKOM npaBe3,

B 2008 rogy CMI npuHana PykoBogcTBo no npo-
LeccyanbHbIM NpaBuiam, KacaloLwmMCca orpaHmnye-
HUA OTBETCTBEHHOCTU B MOPCKOM MpaBe®.

B 2012 rogy 6bin ony6nnKoBaH CNMCOK BONPO-
COB, TpebywWwunx AanbHenwero pacCMoTpeHns
No OrpaHNYEHnto OTBETCTBEHHOCTN B MOPCKOM
npase’.

Bonpoc, KoTopbl OCTanca 3a npegenamu pa-
60Tbl MeXAyHapo4HOro NoAKOMUTETA, Kacasncsa
NVLWeHVA NpaBa cyaoBnagenbLa Ha orpaHnyeHne
OTBETCTBEHHOCTM.

HecmoTpsA Ha To, UTo NULLEeHMe nNpaBa CyaoBna-
JenbLa Ha orpaHn4YyeHne OTBETCTBEHHOCTN KOAU-
b1UMPOBaHO B HECKONBbKMX KOHBEHLUAX C MHOTO-

KoHBeHUMA 06 orpaHNYeHUr OTBETCTBEHHOCTY MO MOP-
CKMM TpeboBaHVsaM, MexxayHapoaHas KOHBEHLSA O rpax-
[AHCKOW OTBETCTBEHHOCTM 3a yLlep6 oT 3arpA3HeHns Hed-
Tbio, MexxagyHapogHas KoHBeHLMA 06 OTBETCTBEHHOCTM
¥ KOMMeHcaumu 3a ylepb B CBA3M C MEPEeBO3KON MOpeM
OMacCHbIX 1 BpefHbIX BELLeCTs.

3 Tamxe.
4 https://comitemaritime.org/wp-content/

uploads/2018/05/468382-Rules-relating-to-Limitation-
of-Liability-Guidelines-and-Commentary.pdf

> https://comitemaritime.org/wp-content/
uploads/2018/05/470534-Limitation-Liability-Substantive-
List-of-Issues.pdf
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UNCSIEHHBIMM MOAMNUCAHTAMU U paTUPUKALUAMMY,
B 3TOM BOMPOCE OTCYTCTBYET EAUHO0OPa3Ve cpeam
tloprcankunin. OTCyTCTBYeT He TONbKO enHOobpa-
31e TONIKOBaHWA, HO, Kak OyeT noKasaHo B JaHHOM
CTaTbe, faxe efMHoobpasve TepMUHOB.

B deBpane 2020 roga CMI pacnpocTpaHuna Bo-
NPOCHUK, aApPeCOBaHHbIN HaLMOHaNbHbIM acCcoL-
aunAmM MOPCKOro npasa OT HeAaBHO CO34aHHON
MeXAYHapOoAHOW pabouel rpynnbl, KOTopas Toraa
Ha3blBasiacb «Mo YHUPULNPOBAHHOMY TONIKOBaHUIO
CTaHAapTa AnA NYWeHWA NpaBa Ha orpaHnyeHne
OTBETCTBEHHOCTU MO KOHBeHUMAM VIMO», B pamkax
3aa4u no okasaHuo nomotum MMOS,

AHKeTa’ oTHOCMNaCh K CiegyolmnmM KOHBEH-
Lumsam:

a. MexxgyHapoHasA KOHBEHLMA O rpaXkAdaHCKON
OTBETCTBEHHOCTY 3a ywwepb OT 3arpsA3HeHus Hed-
Tbto 1969 ropa (CLC 1969)

b. Mpotokon 1992 roga k CLC 1969 ropa (CLC
1992)

c. KoHBeHUMA 06 orpaHNYeHNN OTBETCTBEHHO-
CTU MO MOPCKMM TpeboBaHuamu 1976 roga (LLMC
1976)

d. MpoTokon 1996 roga kK LLMC 1976 roga (LLMC
1996)

e. MexxayHapoaHaa KoHBeHLnsA 06 OTBETCTBEH-
HOCTU 1 KOMMeHcauun 3a yulep6 B cBA3U C nepe-
BO3KOW MOpPEM OMacCHbIX U BPeAHbIX BeLecTB
1996 roga (HNS 1996)

f. MpoTtokon 2010 roga kK HNS 1996 roga

g. MexxgyHapoaHas KOHBEHLMA O rpaXKAaHCKom
OTBETCTBEHHOCTU 3a ywwepb oT 3arpsA3HeHns OyH-
KepHbiM Tonnmeom 2001 roga (ByHkepHaa KoH-
BeHLMA)

h. Halpobuiickas mexayHapofHasa KOHBeHLUUA
06 ypaneHun 3aTtoHysLmnx cygos 2007 roga (WRC)

B aHKeTe 6bIn0 22 BONpoca No pasfinyHbIM
acnekTam orpaHMyeHna OTBETCTBEHHOCTW, HO Aa-
BalTe COCPEAOTOUNMCA Ha CAMOM ITaBHOM — Mo-
BeAEHUUN, NPENATCTBYOWEM OFPaHUYEHNIO OT-
BETCTBEHHOCTU, CPOPMYNNPOBAHHOM B CTaTbe 4
LLMC.

IV. YHWOUKALIUA MOPCKOIO MPABA

Article 4
Conduct barring limitation

A person liable shall not be
entitled to limit his liability
ifit is proved that the loss
resulted from his personal
act or omission, committed
with the intent to cause such
loss, or recklessly® and with

Cmamos 4
MosedeHue, npenamcmey-
fowjee 02paHuYeHur om-
semcmeeHHoCmu

Jluyo, Hecyuwjee omsem-
CMBeHHOCMb, He umeem
npasa o2paHuyUMs 80K
0meemcmeeHHoOCMb, ecsiu
dokazaHo, Ymo yuwepb
A8UNICA pe3ysIbMamom ezo
cobcmeeHH020 delicmaus

knowledge that such loss
would probably result.

U ynyuieHus, cosepuieH-
HO20 C HamepeHuem npu-
YUHUMBL Makol yuiep6 unu
no camoHnadeaHHocmMu

U € co3HaHuem, Ymo makoli
ywepb 803M0OXHO 6yoem
NPUYUHEH.

B 1999 roay Poccuiickaa Oepepauuna npucoeam-
Hunaco K [MpoTtokony 1996 rofa o BHeCEHUN N3MeHe-
HuI B KoHBeHUMto 1976 roga 06 orpaHnyeHnn oTBeT-
CTBEHHOCTU MO MOPCKMM TpeboBaHKAM. B HacTosALlee
Bpems B Poccuickon Oefepauum NpUMeHAIOTCA yBe-
NNYEHHble npeaesnbl OTBETCTBEHHOCTK, YCTaHOBJIEH-
Hble [poTokonom ot 19 anpena 2012 roga.

TekcT LLMC no 60ornbLiel 4yacTyi fOC/TIOBHO BOLLES
B rnaBy XXI Kogekca Toprooro mopennaBaHusa PO.
OpnHaKo, KaKk 3To nHorga 6biBaeT’ npu nepeBoje
MeXIYHapPOAHbIX KOHBEHLMNI Ha PYCCKUN A3bIK 1 NX
peuenumnn B HauMOHaNbHOE 3aKOHOJATENbCTBO,
B nepeBofe ciyyatoTca HeTtouHocTu. Ctatba 357
Kogekca Toprosoro mopennasaHua PO nmnnemeH-
TUPYET CTaTbio 4 KOHBEHLUMM NOYTU JOCIOBHO, HO...

Article 357 Cmames 357
Conduct barring limitation ~ [logedeHue, npenamcmayio-
ujee 02paHuyeHuro
omeemcmeaeHHoCMu

A person liable shall not be
entitled to limit his liability
ifit is proved that the loss
resulted from his personal
act or omission, committed
intentionally or by gross
negligence.

Jluyo, omsemcmeeHHoe
3a ywepb, He umeem npa-
84 HA 02paHuU4YeHuUe om-
8emcmeeHHocmu, ecsiu
00KaszaHo, 4Ymo yuepb
ABUJICA pe3ysibmamom e20
cobcmeeHH020 delicmaus
unu cobcmeeHHo20 6e3-
Oelicmaus, cogepuieHHbIX
YMbIWJ/IEHHO U/IU NO 2py-
60li HeocmopoXxHocmu.

5 https://comitemaritime.org/wp-content/uploads/
2017/07/19.2.2020-Presidents-Letter-and-Unified-Inter-
pretation-Questionnaire.pdf

7 https://comitemaritime.org/wp-content/
uploads/2017/07/Questionnaire-on-breaking-limitation-
corrected.pdf

8 The word «camoHagesiHHOCTb» that is used in place of
“recklessness” can be translated from the Russian language

"

as “self-reliance’, “self-trust”.

®  Cm. xypHan «Mopckoe npaso» 1/2020-2021, cTp. 73-75
0 HepocTaTKkax nepesofa KoHseHunn CLC n byHkepHomn
KOHBEHLMUN Ha PYCCKUI A3bIK.
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3acnynBaeT BHMAHWA CCbl/IKa Ha aBTOPUTET-
HbIn KommeHTapuin K Kogekcy ToproBoro mope-
nnaBaHuA Poccuinckon Oepepaunn I.I. MBaHoBa.
KommeHTapui K ctatbe 357 rnacut: «Cmames 357
KoppecnoHoupyem co cm. 4 «[losedeHue, npenam-
cmeyuwee 02paHU4YeHU 0meemcmeeHHOCMu»
KoHeeHyuu 1976 2., 8 Komopoul hpedycMompeHo,
4umo s1uYo, Hecyujee omaemcmeeHHOCMb, He UMe-
em npasa 02paHu4uMe C80K OMBEeMCMBEHHOCMb,
ecsiu 00KA3aHo, Ymo yujepb A8UJsICA pe3yabmamom
€20 cobcmeeHHO20 OelicmeusA Uu ynyujeHus, co-
g8epuwieHHo20 C HamepeHUeM NPUYUHUMb Makou
ywepb unu N0 CaMoHadesHHOCMU U C CO3HAHUEM,
Ymo makou yuep6, 803MOXHO, 6yoem NpuYUHEH>.
[Janee B KOMMeHTapu packpblBaeTCA NMMYHAA BMHA
cygoBnagesnbla, B T.U. HAa NprYMepe MHOCTPaHHOM
CynebHOM NPAKTUKKM, HO He PacKpPbIBalOTCA HYX MO-
HATUA CAMOHAAEAHHOCTU, HY FPYOO HEOCTOPOXK-
HocTu, oboraeH BHUMaHeM Jaxe cam GpakT pac-
XOX[EeHWA TeKCTOB KOHBEHLMM Ha pYyCCKOM A3blKe,
rae UCnosnb3yeTcs TEPMUH «CaMOHAAEAHHOCTb,
1 KTM PO, roe ncnonb3yeTca TepMuH «rpybas He-
OCTOPOXHOCTb.

py6as HeocTopoxHOCTb 1 «recklessness»
(camoHag e AHHOCTb) — 3TO [Ba Pa3HbIX LPUAK-
YeCcKux NOHATUA, 0003HaYaLME Pa3Hble YPOBHM
6e3pasznnuna unu npeHebpexeHnsa 6ezonacHo-
CTbto 1 Gnarononyumem apyrux niogei. B HekoTo-
PbIX MHOCTPAHHbIX NPABOBbIX CUCTEMAX KJloye-
BOE pasznnurie Mexgy rpyboii HeOCTOPOXKHOCTBIO
n «recklessness» (camoHafeAHHOCTbIO) 3aKntoYa-
eTcA B NCUXMYECKOM COCTOAHUN cybbeKTa. «Reck-
lessness» (camoHagesHHOCTb) TpebyeT 0CO3HaHUSA
pPYCKa N YMbIWIEHHOTO MPeHebpeXeHna 3TUM
pUCKOM, B TO Bpems KaK rpybas HeoCTOPOXHOCTb
nogpa3symeBaeT ypoBeHb 6e3pa3nnumnsa MeHbLuen
CTerneHn 0CO3HaHNA.

TecT Ha NLWeHVe NPaBa Ha OrpaHMYEHE OTBET-
CTBEHHOCTY OblN PacCCMOTPEH 1 MPUHAT Ha MexHa-
LMoHanbHoM KoHdpepeHummn no KoHseHuum LLMC
1976 ropa Kak YacTb NaKeTa, CONPAXKeHHOro ¢ 60-
nee BbICOKMMU NpeaenamMmm OTBETCTBEHHOCTU (Uem
B MexayHapoaHOW KOHBEeHL MM 06 orpaHmnyeHum
OTBETCTBEHHOCTN COBCTBEHHMKOB MOPCKUX CYL10B
1957 ropa).'

YTto6bl NMWKTL NpaBa CyaoBAagenbLa Ha orpa-
HUYeHne OTBETCTBEHHOCTW, NNLO, OCMapuBalo-

1% MpoeKT pe3ontoLmm O TOIKOBaHUN cTaTbi 4 KOHBEHL MK
06 orpaHMyYeHVV OTBETCTBEHHOCTN MO MOPCKMM MpeTeH-
3uam, 1976 r., IMO LEG 108/WP.1/Rev.1 Annex 4. https://
comitemaritime.org/wp-content/uploads/2017/07/Uni-
fied-interpret-page-1.jpg, ..-2.jpg , ..-3.jpg
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Lee orpaHnyeHne OTBETCTBEHHOCTN — eC/in OHO
He CMOXEeT foKa3aTb YMbICEN — AOMKHO OyaeT fo-
KasaTb Kak caMoHajesHHoe (6e3paccynHoe) nose-
JgeHue [«reckless conduct»], Tak 1 0CcO3HaHMe Toro,
YTO COOTBETCTBYIOLWME YObITKM, BEPOATHO, OyayT
npuyrHeHbl. CaMOHafeAHHOCTb («recklessness»)
BKJItOUaeT B cebA oUeBMNAHbIN PUCK NPUYNHEHNA
Bpeda 1 HexenaHne gymaTb O BO3MOXKHOCTU €ro
NPUYMHEHUS AN NPU3HAHNE PUCKA, HO MPOLOI-
XeHune ero npuHsaTuA. OgHako NpepcTaBnAeTcs,
yTO NPY NpUMeHeHun ctatbn 4 KonseHuum LLMC
TpebyeTca 6onee cTporad popma caMmoHafeAHHO-
ctn («recklessness»). [loctatouHo 6yaeT goKasaTtb
He TO, YTO MOBeAEHME BO3MOXKHO» MOTJIO NpUBe-
CTV K yObITKaM, a TO, YTO OHO «BEPOATHO» MPUBENO
6bl K HAM."

HecMoTpsa Ha pa3fnnuHble NOAXOAbl, MPUHATbIE
cynamu, KoueeHuyua LLMC TpebyeT npumeHeHuUs
cyObeKTMBHOrO TecTa, T.e. joKa3aTenbcTa dak-
TMYECKOro COCTOAHUA NCUXMKUN NINLA, HECYLLEero
OTBETCTBEHHOCTb. B NpOTMBHOM criyyae MOXHO
yTBepXAaTb, UTO B KOHBEHL MM 1CMOMb30Banach
6bl M3BeCcTHaA ¢pasa «3Han UIN JOJIKEH Obin
3HaTb» BMECTO «C CO3HaHMeM». BaxHo Takxe OT-
METUTb, YTO «CaMOHadeAHHOCTb» («recklessness»)
N «C CO3HaHVEM» ABAOTCA XOTb U OTAENbHbBIMUA,
HO COBOKYMHbIMY TpeboBaHUAMY, T.e. HeO6XOANMO
[oKasaTtb 1 To, 1 apyroe. Takum obpasom, ecnu
CyA YCTaHOBWT, YTO NoBefeHre HbINIo0 «CaMoHag-
eAHHbIM» («reckless»), HO He BbINo «3HAHUA», NCK
OyneT OTK/IOHeH.'?

Cnosa «camoHagesaHHo» («reckless») n «c co-
3HaHVeM, YTO Takom ylep6 BO3MOXHO byaeT npu-
YMHEH» OYeHb BNIN3KKN K aHIUNCKOMY lopugnye-
ckomy TepmuHy «wilful misconduct» ymbiwneHHoe
HapyLleHune, KoTopoe 0ObIYHO ABAAETCA CTEMEHBbIO
BVHbI, HEOOXOAMMOW /1A IMLLEHUA CTPAXOBOrO MO-
KpbITMA (3aKOH 0 MOpPCKOM cTpaxoBaHuu (1906),
cTatba 55(2)a). Takum obpa3om, npeasaraemblii
TEKCT nogpa3yMeBaeT, YTO NPaBoO Ha OorpaHuye-
HMe OTBETCTBEHHOCTM ByAeT B Tex Cllyyasx, Koraa
CTPaxoBOe MOKPbITVE He HapyLlueHo. Ecnu caenatb
OorpaHuyeHmne HeyCTpaHNUMbIM B TaKOW CTerneHu,
TO 3TO MO3BOJIUT 3HAUUTESIBHO MOBLICUTL NPeaensbl
OTBETCTBEHHOCTN .

" OrpaHnyeHVie OTBETCTBEHHOCTU B MEXAYHAPOAHbIX MOP-
cKux KoHBeHuusax (Mccnegoanus IMLI B o6nactu mexpay-
HapofHoro Mopckoro npaea), Hopman A. MaptuHec ly-
Tbeppec.

2 Tam xe.

3 ToproTtoBuTenbHble paboTbl KMIMBT 1976 ropa u MpoTo-
kona 1996 ropa [410].
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3akoHoAaTeNIbHOrO UM HOPMaTUBHOTO onpe-
aenexnsa noHatus «wilful misconduct» ymbiwneH-
HOe HapyLleHMe He CyLlecTByeT, HO OHO onpefe-
nAeTcA Ha OCHOBaHUW cyfebHbIX fen. B kauecTtse
oTtnpaBHou Touku «wilful misconduct» ymbiwnen-
HOe HapylUeHMne BK/oYaeT B cebs ywepb, npu-
UMHEHHbII HAMEepPEeHHO (NpefHamMmepeHHoe Ha-
pyLlleHue), a TakKe «caMoHagesHHoe («recklessy)
NpuHATUE pUCKa». B cucteme BennkobputaHum
«CaMoHagesiHHoe («reckless») npuHATME purcKa»
oLeHnBaeTcA CyObeKTUBHO: peLlalowmm KpuTe-
pvem ABnAeTcA To, AENCTBYET NN 3aCTpaxoBaH-
HOe UL «He 3a60TACHb O TOM, ObINIO NN feNCcTBNE
NPOTMBOMPABHBIM U HET», NI KE UMEET MeCTO
«npegHamepeHHoe NPUHATUE N3BECTHOTO PUCKa».
B o6wwem npase cywectsyet «wilful misconduct»
YMbILSIEHHOE HapyLUeHe, eC/iv NOBeLEeHME Nnua
YyBEINYMBAET PUCK YOBITKOB, U 3TO NNLO PpaKTu-
yeckn 3HaeT 06 3ToM. DTo ABHO NogpasymeBaeT
yCJIOBME, YTO 3aCTPAXOBAHHbIV JOMKEH OCO3Ha-
BaTb TOT GpaKT, YTO OH HEMPABOMEPHO yBeNnuun-
BaeT puck'.

Kpome TOro, cornacHo aHrMnCcKoOMy TOJIKOBa-
HUIO, 4OCTATOYHO, YTOObI 3aCTpaxoBaHHOE NNLO
JencTBoBano camoHagesHHo («reckless») no ot-
HOLLEHUIO K BO3MOXHbIM MOCNEACTBUAM, T.€. Aen-
CTBUE MOXET ObITb «CaMOoHaAesAHHbIM» («reckless»)
[aXe Npu OTCYTCTBMM OObEKTUBHOI BEPOATHOCTU
yb6bITKOB. Takum o6pasom, peluanowmum MOMeH-
TOM SIBNAETCH CyObeKTNBHaA «CAMOHAAEAHHOCTbY
(«reckless») camoro gelicteua, T.e. 6e3pasnunune
K nocnenctemnam genctema. C gpyrom CTOPOHbI,
noHAatme «wilful misconduct» ymbiwneHHOro Ha-
pyLIEeHNA He BKJIlOYAET B cebs «HeobgymaHHOe
LeNCcTBUNe, COBepLUEHHOE MOoA BAVAHNEM MOMEH-
Ta». OHO TaKXe He BKJIOUaeT B ce6A HEOCTOPOX-
HOCTb UNK Jaxe rpybyto HEOCTOPOXKHOCTb: «wilful
misconduct» yMbILNEHHOe HapyLIeHNne — 3TO He-
YTO COBEPLUEHHO OT/IMYHOE OT HeBPEeKHOCTM (He-
OCTOPOXHOCTN) M HAMHOIO MPEBOCXOASALLEee eg,
He3aBUCUMO OT TOFO, AABMIAETCA NI HEOPEXKHOCTb
(HEOCTOPOXKHOCTL) MPECTYNHOW UK rpybomn, nnu
Kak Obl OHa H1 0603Havanacb ™.

Ncnonb3yembint B ctaTbe 357 KTM PO TepmumH
«rpy6as HEOCTOPOXKHOCTb» OYEBUAHO UMEET CO-
BCEM MHOE cofepKaHue Hexenu «recklesness»
NN «CaMOHaJeAHHOCTb» B TeKcTe KoHBeHUUM
LLMC. B poccMinckom rpakgaHCKkom npase He-

4 CnpaBOYHUK Mo Kacko, TpuHe-Jln3a BunbrenbmceH, XaHc
fko6 bynn, Gyldendal Akademisk, 2007, nap. 6.6.5.

5 Tam xe.

IV. YHWOUKALIUA MOPCKOIO MPABA

OCTOPOXHOCTb TaK)Ke MPUHATO noAapasfenatb
Ha rpy6yto 1 MPoCTyo. DTO pa3rpaHUYEHe He 3a-
dunkcmposaHo B camoli cT. 401 MK PO, Ho KocBeH-
HO cregyeT U3 MHOXKeCTBa cneymnanbHbIX HOPM
'K PO, KoTopble B OTCTYyNNeHME OT 06Lero npasu-
Na yCTaHaB/IMBAIOT, YTO JOMKHMK OTBEYAET TOSIbKO
3a ymbicen v rpybyio HEOCTOPOXKHOCTb (Hanpu-
mep, n. 1 cT. 693, cT. 697, n.2 cT. 901 TK PO un gp.).
lpy6as HeEOCTOPOXKHOCTL OOBIYHO OMNUCHIBAETCA
KaK UITHOPMPOBaHKMe 3JIeMeHTapHbIX, OUEBUOHbIX
BCEM 1 CaMbIX MVHMMarbHbIX Mep 3a60TANBOCTK
N OCMOTPUTENBHOCTU NPU UCMONIHEHUN 0bA3a-
TenbcTBa'®. lonyweHa nu rpy6as nnm npocras
HEOCTOPOXKHOCTb, 3TO 3aBUCUT OT OOCTOSATENbCTB
[ena v MOXeT ObITb YCTaHOBJIEHO NIMLUb Ha OCHOBE
NX [EeTanbHOro U3yyeHus.

B coBpeMeHHOM pOCCUNCKOM rpakgaHCKOM
npaBe efiBa I MOXXHO HaNTW onpefesieHne caMmo-
HaJeAHHOCTN.

B 3akoHOpaTenbCTBE 1 TEOPU YIONIOBHOTO Mpa-
Ba MPVHATO pPa3fiMyaTtb yMbICEN NPAMON N KOCBEH-
HbIl1, @ TAK>KE HEOCTOPOXKHOCTb B popMe Hebpex-
HOCTM 1 NlerkoMbicnmA (camoHageaHHocTw). Mpa-
MOW yMbICe/1 — OCO3HaHMe OMacHOCTN AeNCTBII,
npeaBUAEHME U KeNlaHUe HacTynieHusa nocnen-
CTBUN. KOCBEHHDbIN yMbiCen — OCO3HaHMe onac-
HOCTKW, NpeABMAeHNEe NocneacTBri 6e3 xenaHua
MX HaCTymnyeHus, HO C fonylueHnem munmn 6espas-
nnyrem K HUM. HebpexHoCTb — He npeaBuaeHme
NnocneacTBUM, XOTs NPU HEOHXOAVMOWN BHUMATESb-
HOCTU 1 NPeayCMOTPUTENIbHOCTY BO3MOXKHOCTb WX
npensuaeTb. Jlerkombicnne (CaMoOHageAHHOCTb) —
npegBuaeHne NoCNefCcTBUiA, HO CamoHadeAHHoe
OXMAaHUe VX NpefoTBPaLLeHNs 6e3 JOCTaTOUHbIX
OCHOBaHMI. HeobxoanMo oTnnyaTb CamoHafesH-
HOCTb OT KOCBEHHOIO YMbIC/a — NPV CaMOHafeAH-
HOCTU NINLO TaKXe OCO3HAET, YTo 06LeCcTBEHHO
OMacHbIN pe3ynbTaT MOXKET HACTYMUTb, HO OTHOCUT-
€A K 3Tomy daKkTy He 6e3pa3nnyHo, a paccunTbIBaeT
Ha ero npeaoTBpaLleHme’’.

C Toukm 3peHuna O.C. odode, B oTnnume ot yro-
NOBHOrO NpaBsa, NoApa3geneHre BULOB yMbICNa
Ha NPAMOW 1 KOCBEHHbIN U BULOB HEOCTOPOXKHOCTM
Ha HeEOPEXKHOCTb 1 CAMOHaAEAHHOCTb 1A IPax-
[aHCKOro npaBsa NLWEHO NPAKTMYECKOro cMblcha.

6 loroBOpHOE 1 06s13aTeIbCTBEHHOE NPaBo (00LanA YacTb):
NocCTaTeNHbIN KOMMEHTapuI K cTaTbam 307-453 MpaxaaH-
cKoro kopekca Poccuiickon Oepepaumm [DnekTpoHHoe
n3gaHue. Pegakuma 1.0] / OtB. pea. A.l. Kapanetos. — M.:
M-Noroc, 2017. C. 700.

7 Uoghghe O.C. ObszaTenbCcTBEHHOE NpaBo. M., «KOpua. nut.»,
1975.C. 131.
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30ecb CNOXMNOCh MHOE, TPEXUSIEHHOE AiefieHme
BVLOB BVHbI: YMbICEJl, HEOCTOPOXKHOCTb — MpPO-
cTadA u rpyban’.

[elicTBuTenbHO, No obuiemy npasuny, B OT-
Nnyre OT YrofIOBHOIO NMpaBa BMHA B MpPaBe rpax-
LAHCKOM CYXKUT OCHOBaHMEM, HO He Mepoli OT-
BETCTBEHHOCTU 3a yObITKM. OfHaKo AnA MHCTUTYTa
orpaHnyeHnsa OTBETCTBEHHOCTH, 3TO UMeET NPUH-
uMnunanbHoe 3HayYeHre — yTpaTuT 1 CyfoBnage-
ney NpaBo Ha OrpaHMNYeHne OTBETCTBEHHOCTU
BCNIeLCTBYE ero feAHNs, COBEPLUEHHOro He MPoCTo
MO CaMOHaAEAHHOCTM, HO 1 C CO3HAHMEM, UTO TaKOM
yLiep6 BO3MOXHO 6yaeT npuyrHeH. iHbiMu cioBa-
MK, OyaeT nv cypoBnagesel oTBevaTb B npegenax
YCTaHOBJIEHHbIX IMMUTOB OTBETCTBEHHOCTU, NN
6yneT oTBeYaTb CBEPX STUX IMMUTOB, T.e. Ha 6onb-
LIYIO CYMMY.

CamMoOHafesHHOCTb XapaKTepun3yeTcs CO3Ha-
TeNbHbIM HapyLleHeM NpasBu, NpeaBruaeHnem
oTpuLaTenbHbIX NOCIEACTBUN, HO HaNnymem ner-
KOMBIC/IEHHOIO pacyeTa Ha ux npeogoneHue. C He-
BPEXHOCTbIO 0ObeANHAET ee OTCYTCTBME BHUMa-
TeNbHOCTU, Cepbe3HOCTH, Baymunsoctu. OTcoaa
CUMTAIOT, YTO UMEeTCA NpefBUAEHNE UL BO3MOX-
HOCTW, abCTPaKTHOCTb NpeaBuaeHus. MNonarator,
YTO CaMOHAZEAHHOCTb OT/INYAIOT OT KOCBEHHOIO
YyMbICNla HEKOHKPETHOCTb NpeaBuaeHna, pacyeT
Ha 06CTOATENBCTBO, KOTOPOE Mo3BoAET n3be-
XaTb HebGNaronpuUATHbIX NOCNELCTBUN; NMeeTCA
NVWb HageXda Ha «aBOCb», HA «CIYYaNHOCTbY,
Ha «cyacTbe»'.

Ecnn npy camoHapeAHHOCTU MMeeTCA CO3Ha-
TefibHOe npeHebpexeHre 06583aHHOCTAMY, ecnn
He chenaHo To, YTO CrefoBano caenatb, U 3TO
0CO3HaBaJIOCh ¥ MOHUMANOCh, TO HY>KHO FOBOPUTb
06 yMbICJle, @ He O HEOCTOPOXKHOCTN.Z «B BypiKy-
a3HOM 3aKOHOAATeNbCTBE TakoW BUA BUHbI MHO-
r4a Ha3blBalOT OMPOMETUYMBOCTbIO, CBA3bIBASA €€
C CcOo3HaTe/lbHbIM NpeHebpexeHnem yem-nm6o,
HeonpaBAaHHbIM PUCKOM, FPYyObIM OTKNOHEHVEM
OT CTaHAAPTa OCTOPOXKHOCTY, UTO HUYEM He OTNU-
YaeTcA OT yMbICna»?',

8 Yoggpe O.C. Ob6s3aTeNbCTBEHHOE NpaBo. M., «l0pua. nut.»,
1975.C.132.

19 QueeH3uxm B.A. Bona n BoneunsbasneHmne. (Ouepku Teo-
pun, prnocodun n ncuxonormm npasa). dywaHo6e: JoHuLy,
1983.C. 196.

20 |bid. 197.

21 Jlacc H.B. Mpob6nema BMHbI 1 YrofIOBHON OTBETCTBEHHO-

CTV B COBPEMEHHbIX Bypxya3Hbix Teopusx. J1.: 3g-so JTTY,
1977. UuT. no OlezeH3zuxm B.A. Bona n BonensbasneHue.
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VIHTennekTyanbHbIN 3f1eMEHT BMHbI NpK ca-
MOHaAEeAHHOCTU B TOM, YTO CYOBEKT OCO3HaeT
NPOTMBOMNPABHOCTb CBOETO NOBEAEHNSA, OCO3HAET,
yTO BpefHble NoCNeCcTBMA MOrn Obl HACTYNUTb,
HO OCO3HaeT M TO, UTO OHWY He HacTynAT bnarogaps
n36paHHOMY VIM BapViaHTy NOBefeHNs, Mo ero pac-
yeTy, OLWIMOOYHOCTb KOTOPOrO OH He OCO3HaBaJl,
HO MOT 1 foMmKeH 6bl 0co3HaTb.?2 CamoHagefaH-
HOCTb XapaKTepu3yeT OCO3HaHWe NPOTUBOMNPAB-
HOCTM (0OLEeCTBEHHOM OMacHOCTX) NOBeAeHMs,
YBEPEHHOCTb B HEHACTYMAEHUN OTPULATENbHbIX
nocnepcTBuUii BBUAY HEOCO3HAHHOW OWNOKNM B pe-
rynMpoBaHMM NOBeAEHUs Ha UX HeJonyLeHne,

B BbilwenpuBegéHHOM onpedeneHnn camo-
HageAHHOCTN OAHUM U3 DN1EMEHTOB ABNAETCA
YBEPEHHOCTb B HE HACTYMJIEHUMN OTPULATENbHbIX
nocnencteumn. OgHako, B TekcTe KOHBEHLMY NPAMO
roBOPUTCA O CAMOHAZAEAHHOCTU U C CO3HAHUEM,
UTO TaKoW yulep6, BO3MOXHO,** ByfeT NpuYmnHeH.
Kak yKka3biBanoch BblLle, BaXKHO OTMETUTb, UTO «Ca-
MOHageAHHOCTb» («recklessness») N «C CO3HaHNEemM»
ABMAOTCA XOTb U OTAENIbHBIMU, HO COBOKYMHbIMY
TpeboBaHUAMU, T.e. HEOOXOAUMO [OKa3aTb 1 TO,
1 gpyroe ana nuweHna npasa orpaHnyYeHns oT-
BETCTBEHHOCTW.

O6palancb K COBPEMEHHOMY POCCUNCKOMY
YronoBHOMY MpaBy?, MOXHO cieNnaTb BblBOA, UTO
COBOKYMHOCTb 3TWX [BYX 3/IEMEHTOB — CAMOHafj-
efaHHoOCTb («recklessness») 1 «c cos3HaHMem» — ¢ of-
HOW1 CTOPOHbI 60JIbLLIE COOTBETCTBYIOT KOCBEHHOMY
YMbICAY, HEXENN HEOCTOPOMHOCTU, €C/IN B HUX
NPUCYTCTBYET 3/IEMEHT 06LLeCTBEHHOW ONAaCHOCTM
(Hanpumep, HanpaBneHVe CyfHa B PeNc C 3KMna-
YKEeM B MEHbLLEM KOSIMYECTBE, HEXKENN [OMYCTUMO,
COrflacHO CBUAETENbCTBY O MUHUMANIbHOM COCTa-
Be 3Kunaxa). lNpun HannumMm KOCBEHHOIO YMbICIa,
BO3MOXHO, «recklessness» HaanexxuT nepeBoanTb

(Ouepku Teopuu, dpunocodun 1 ncmxonoruu npasa). Ady-
waH6e: JoHwnw, 1983.C. 197.

2 Jlacc H.B. Mpo6nema BUHbI U YyrONOBHON OTBETCTBEHHO-
CTV B COBPEMeHHbIX Byp»Kya3Hbix Teopusx. J1.: 3g-so JTTY,
1977.C.197.

2 Tamxe. C. 200.

2 «probably» nepeBefeHO Kak «<BO3MOXHO», OfHaKO npea-
cTaBnsetcs, 6osiee TOYHbIM B TEPMVHOM B JAHHOW CUTYa-
unKn 66110 Obl «<BepOATHO». Tak, B MexayHapoaHomn KoH-
BEHL MM 06 OTBETCTBEHHOCTM 1 KOMMEHcaLmm 3a yuepb
B CBA3U C NEPEBO3KOWM MOPEM OMACHbIX 1 BPeLHbIX Be-
wecTB 1996 roga, «recklessly and with knowledge that
such damage would probably result» nepesegeHo kak
«MO CAaMOHAAEsHHOCTY U C NMOHVMaHVeM BEPOATHOCTMN
BO3HVKHOBEHMS TaKoro yuiep6bas.

% Cm.cT.CT. 25, 26 YK PO.



Ha PYCCKMI A3bIK KaK OMPOMeTUMBOCTb?. C Jpyroi
CTOPOHbI, ECNTM HaBUFaLMOHHbIE KapTbl He 6biin
BOBpeMA OOHOBNEHbI, @ A1 HaBUTraLMmM UCMNOSb-
30BanCb yCTapeBLUMe KapTbl, TO COBOKYMHOCTb
3N1eMEHTOB «CaMoHafeAHHOCTU» («recklessness»)
N «C CO3HaHVeM» BoJblle COOTBETCTBYHOT JIErKO-
MbIC/IEHHOMY MpPaBOHapYyLUeHWIO (MPeCcTynieHno),
rae nviuo npeaBuaeno BO3MOXHOCTb HacTyMneHns
00L1eCcTBEHHO OMacHbIX NOCNeACTBUN CBOVIX [el-
CTBUI (6€30eMCTBUS), HO 6€3 OCTAaTOUHBIX K TOMY
OCHOBaHWIN CaMOHaAeAHHO PacCcUUTbIBaso Ha npe-
JOTBpaLleHne STUX NoCNeaCcTBUN.

[nAa pa3pelleHnsa Bonpoca O TONKOBaHUM
«recklessness» 1 ero nepeBofa Ha PYCCKUNM A3bIK
Kak «caMOHaJeAHHOCTb» HaaNeXnT 06paTnTbcA
K cTatbAM 31-33 BeHCKOM KOHBEHLUM O npaBe
MeXxayHapoaHbix gorosopos, 1969 rofa, yyacT-
HUKOM KoTopoli aBnaeTtcs Poccninckaa Oepgepaums.
Cratby 31-32 npegycmaTpurBaltoT, YTO AOroBOp AOJI-
»KeH TONIKoBaTbCA J06POCOBECTHO B COOTBETCTBUM
C 0ObIYHbIM 3HAUYEHMEM, KOTOPOE clneayeT npuaa-
BaTb TePMMHaM JOrOBOPA B X KOHTEKCTE, a TaKXe
B cBeTe 0ObeKTa 1 Lenen 4orosopa, 1 4YTo BO3-
MOXXHO Ob6palleHre K 4OMONHUTENbHBIM CpeAcTBa
TONKOBAHUA, B TOM UMC/ie K MOATOTOBUTENIbHbBIM
MaTepuanam n K 06CTosTeNnbCTBaM 3aKJIlOUEHUSA
forosopa.

CornacHo Travaux Préparatoires (nogroto-
BUTeNbHbIM MaTepuanam) KoHseHuuun LLMC
1976 ropga, 0TKa3 OoT KoHuenuuu rpyboi HeocTo-
POXHOCTU B MOMb3Yy «CaMOHaAeAHHOCTM» («reck-
lessness») 1 «C CO3HaHVEM» Kak COBOKYMHbIX Tpe6o-
BaHWI MO3BOMINI 3HAUMTESIbHO MOBbLICUTL Npeaenbl
OTBETCTBEHHOCTN MO CpaBHeHUto ¢ MexayHapoga-
HOW KOHBeHLMeln 06 orpaHNYeHn OTBETCTBEH-
HOCTU COOBCTBEHHMKOB MOPCKIMX CyaoB 1957 roga.

CornacHo ctaTtbe 33(4) BeHcKOW KOHBEHLUMN,
€C/IN CPaBHEHME ayTEHTUYHbIX TEKCTOB [Ha pa3HbIX
A3blKax] 0OHapYyXMBaeT PacxoXKAeHne 3HauUeHN,
KOTOpOE He yCTpaHAEeTCA NprMeHeHrem cTaTter 31
1 32, NpMHMMaeTCA TO 3HaYeHne, KOTopoe, C yye-
TOM 06bEKTa 1 Lieneli JOroBopa, Jlyylle BCEro co-
rnacoBbIBaeT 3T TeKCTbl. [1py NnepeBofe TepMmHa
«recklessly» (recklessly and with knowledge that
such loss would probably result) B mexayHapoaHbix
poroopax CCCP/P® ncnonb3oBanvcb TePMUHbI:
«Nno caMmoHafleAHHOCTUN» 1 C CO3HAHNEM, YTO TaKOM

% CMm. Jlacc H.B. Npobnema BrHbI 11 YrONOBHOW OTBETCTBEH-
HOCTW B COBPEMEHHbIX 6yp»Kya3Hbix Teopusax. J1.: 3a-8o
JIrY, 1977. Unt. no OdeeH3uxm B.A. Bona v Bonensbssre-
Hue. (Ouepkm Teopun, dGunocoPun 1 NCUXoNorny Npaea).
[Oywan6e: JoHnw, 1983. C. 197.
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yLiep6 BO3MOXHO OyAeT NPpUUYNHEH, «BCIeACTBUE
6e30TBEeTCTBEHHOCTWN» 1 C MOHNUMaHVEM BEPOSIT-
HOCTW BO3HWKHOBEHWA TaKOW YTpaTbl, NOBpexae-
HWA UNW 3aflePXKKY, «<BCNIeACTBME rpy6oii HeoCTo-
POXHOCTU» 1 C MOHNUMAHNEM BEPOATHOCTU BO3-
HUKHOBEHMSA Takoro yuwep6a. He3aBMCUMO OT KOH-
KPETHOro TEPMIHa, MCMOMb30BaHHOIO B NepeBofax
KoHBeHuwin 06 oTBeTcTBeHHOCTU VIMO Ha pyccKumin
A3blK, Korga BMecTo crioBa «recklesness» ncnonb-
3yeTcA «CaMOHafeAHHOCTbY, TONIKOBaHUE [OMKHO
OCYLeCcTBAATLCA B COOTBETCTBUM C NpaBuiamm
BeHcKow KOHBEHLNN.

[opa3no 6ornee CNOXKHbIM BOMPOCOM ABSIETCA
VHTepnpeTauuna peuenuum nonoxeHnn KoHseHUnin
MIMO 06 O0TBeTCTBEHHOCTM B HaLlMOHaNbHOM 3a-
KOHOAATENbCTBE, rAe «CaMOHaAeAHHOCTb» («reck-
lesness») WMPOKO NepeBoANTCA KakK «rpybas He-
6perkHOCTb». Ho 3To BymeT npobnemolt Ans crnopos
06 OTBETCTBEHHOCTM, B KOTOPbIX HET MIHOCTPAHHOTO
3/1eMeHTa, NO3BONALLMX NPUMEHNTb COOTBETCTBY-
IOLLYI0 MeXAYHApPOLHYO KOHBEHLMIO.

Pab6oTa, npogenaHHaa CMI no yHudmkaumm mop-
CKOro npaBa npuBena K NoABNEeHNI0 TEKCTa Tpex
NPOEeKTOB pe3ontounin no EagnHomy TonkosaHuio
TecTa Ha NULLIeHVA CygoBiagenbLa npasa Ha orpa-
HMYeHMe OTBETCTBEHHOCTM NO KOoHBeHLmAM MO,
KoTopble 6bIM 0fo6peHbl KOpuanyeckum Komm-
Tetom MUIMO (LEG 108)? Ha 108-11 ceccum, KoTopasi
coctoanacb 26-30 ntona 2021 roga.

27 TIpoeKT pe3onioLnn 0 TONKOBaHUM cTaTbh 4 KOHBEHL MM
06 orpaHMyYeHny OTBETCTBEHHOCTMN MO MOPCKMM MpeTeH-
3uAM 1976 roga ana npeactaeneHna B C/ES.34 n npuHaTHA
rocygapctBaMm-yyacTHrKamy KoHBeHUMM 06 orpaHunye-
HUW OTBETCTBEHHOCTM MO MOPCKUM npeTeH3uam 1976 ro-
Ja, npucyTcTBytlowmi Ha A 32;

MpoekT pesonioyunn o TonkoBaHuK ctatb 4 KoHBeHUMN
06 orpaHMyYeHny OTBETCTBEHHOCTMN MO MOPCKMM MpeTeH-
3uaAm 1976 ropga ans npepactanexHna B C/ES.34 v npuHs-
TVA rocygapcTBammn-yyactHukamm Npotokona 1996 roga
0 BHECeHu nonpaBok B KoOHBeHL M0 06 orpaHnyeHnm oT-
BETCTBEHHOCTM MO MOPCKMM npeTeH3nam 1976 roga, npu-
cyTcTByeT Ha A 32;

MpoekT pe3ontounn o ToNKOBaHUM cTaTbk 6 [poTokona
1992 rofa o BHeceHMV NonpasBok B MexxayHapoaHyto KOH-
BEHLIMIO O MPaJaHCKOW OTBETCTBEHHOCTU 3a yulepb OT 3a-
rpsAsHeHus HedTblo 1969 roga, 3ameHsowwmii ctaTbio V(2)
MeXxayHapoaHON KOHBEHLIMM O Fpa)aaHCKOWM OTBETCTBEH-
HOCTV 3a ywep6b oT 3arpsasHeHns HedTbio 1969 roga, Ans
npegctasnenns B C/ES.34 n npuHATMA rocygapcTBamum-
yyacTHuKkamm lMpoTtokona 1992 roga o0 BHeceHUN nonpa-
BOK B MexayHapOAHY0 KOHBEHLMIO O rpa)AaHCKon oT-
BETCTBEHHOCTU 3a ylepb oT 3arpsAsHeHus HedpTblo 1969
roga, NpeacTaBneHHbIN Ha A 32.

% https://www.imo.org/en/MediaCentre/
MeetingSummaries/Pages/LEG-108th-.aspx
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B npoekTte pe3sontounn, Kacawwenca KoHse-
LUu1Kn 06 orpaHNYEHNN OTBETCTBEHHOCTN MO MOp-
CKnM TpeboBaHMAM, YKa3aHo, UTO KpUTepuin ans
NVLLEHNA NpaBa Ha OrpaHNYeHre OTBETCTBEHHO-
CTn, copgepxawmnca B ctatbe 4 KouseHuymn LLMC
1976 ropa, OOMKEH TONIKOBATbLCA: (a) Kak NpaKTu-
YecKn HepaspyLKMbI MO CBOEW NpUpOoAe, TO ecTb
pa3pyLuaemMblii TONbKO NPU OYEHb OrPaHMUYEHHbIX
06CTOATENBCTBAX U OCHOBAHHbIN Ha NpUHUUNe
Hepa3pywumocTty; (b) o3HavaeT ypoBeHb BUHO-
BHOCTM, @aHaNOTNYHbIN YMbILLIEHHOMY NPOCTYNKY,
a UMeHHO: (i) ypOBEeHb Bbille, YeM KOHLEeNUKA rpy-
6011 HEOCTOPOXKHOCTU, MOCKOJbKY 3Ta KOHLenuus
6blna oTBeprHyTa MexayHapoaHoi KoHbepeHumei
Mo orpaHMYeHno OTBETCTBEHHOCTU MO MOPCKNM
TpeboBaHuAM 1976 roaa; (ii) ypoBeHb, KOTOPbIN
NAWKWT CyfoBNafenbLa npaBa Ha BO3MeLleHne
yuiep6a no ero NofMcy MOPCKOro CTpaxoBaHusA;
u (iii) ypoBeHb, KOTOpPbI NpegycMaTpMBaEeT, YTo
yTpaTta npaBa Ha orpaHnyeHre OTBETCTBEHHOCTU
JOJMKHA HAUMHATbCA TaM, F4e YpOBeHb BUHOBHO-
CTW TaKOB, UTO CTPAxXOBaHMe NpeKpaLlaeTcs; (C) uto
TEPMUH «CaMOHageAHHO» («recklessly») nomxeH co-
NPOBOXAATbCA «3HAHMEM» TOT0, YTO Takon yLepo
OT 3arpsi3HeHUs, Bpes Ui yobITKY, BEPOATHO, NOo-
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cnefytoT, 1 YTO 3TN ABa TepMMHA YCTaHABANBAOT
YPOBEHb BMHOBHOCTU, KOTOPbIA JOJKEH ObITb
cobntofieH B X COBOKYMHOCTU U He JOJIXKeH pac-
CMaTpuBaTbCA B OTPbIBE APYr OT ApYyra, 1 YTo Mo-
Be[leHVe CTOPOH, OTJINYHbIX OT CyOoBnajenbLa,
Hanpumep, KanutaHa, sKunaxa nnu cayxawmx
CypoBfagenbLa, He MeeT 3HaUeHUA N He JOJKHO
NPVHMMATbCA BO BHMMaHMe MpW NonbITKe YCTaHO-
BUTb, ObIN1 N cCOBNOAEH TECT.?®

B npoekTe pe3oniounm 0OTMeYaeTCa, YTo CyAbl ro-
CyAapPCTB-YYaCTHMKOB ABNAOTCA OKOHYaTeIbHbIMU
apbutpamm B BOMpocax TONKOBaHMUA KOHBEHLNA,
KoHeHunn LLMC 1976 roga v lNpoTtokona LLMC
1996 roga, HO yTBepKAeHue TeCcTa Ha NnweHne
npaBa Ha OrpaHNYeHie OTBETCTBEHHOCTU B popMe
EpnHoro TonkoBaHWA nomorno 6bl cyfam, a Takxe
npaBuUTENbCTBaM, NCTLAM, CyAOBnagenbLam 1 cTpa-
XOBLUMKAM B UX TOJIKOBAHUW 1 MOHMMAHNK 3TOrO
TecTa. ®m

2 T1poeKT pe3oioLUnn 0 TONKOBaHUM cTaTb 4 KOHBEHL MM
06 OrpaHNyYeHN OTBETCTBEHHOCTY MO MOPCKUM MPETEH-
3umam, 1976 r., IMO LEG 108/WP.1/Rev.1 Annex 4. https://
comitemaritime.org/wp-content/uploads/2017/07/Uni-
fied-interpret-page-1.jpg, ..-2.jpg , ..-3.jpg

0630p nodzomoenieH K. KpacHokymckum
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NMPUNOXKEHWUE: Tabnunua ¢ napannenbHbim
TeKCTom nepeBoaoB TepmuHa «recklessly»
B MeXXAYHapoaHbix aorosopax CCCP/P®

MNpu nepeBope TepmuHa «recklessly» (recklessly and with knowledge that such loss would probably
result) B mexagyHapogHbix gorosopax CCCP/P® ncnonb3oBanncb TEPMUHbI:

«no camoHadesAHHOCMU» (1 C CO3HAHMEM, YTO TaKo yllep6 BO3MOXHO OGyaeT NpUUYrHEH),
«ecnedcmeue 6esomeemcmeeHHOCMU» (1 C MOHVIMAHVIEM BEPOATHOCTV BO3HVMKHOBEHNA Takow yTpaTbl,

noBpexpaeHna nnn 3a,qep>KK|/|),

«8cnedcmeue 2py6oli HeOCMOPOXXHOCMU» (1 C NOHUMAHNEM BEPOATHOCTV BO3HUKHOBEHNA TaKOro

ywep6a)

1924 International Convention for the Unification of Certain Rules
of Law relating to Bills of Lading, Protocol 1968
(Hague-Visby Rules)

Article IV
5.

(e) Neither the carrier nor the ship shall be entitled
to the benefit of the limitation of liability provided
for in this paragraph if it is proved that the dam-
age resulted from an act or omission of the carrier
done with intent to cause damage, or recklessly
and with knowledge that damage would proba-
bly result.

Cratba IV

5.

e) Hv nepeBo34uK, H1 CyAHO He BNpaBe BOCMOJb-
30BaTbCA OrpaHNyeHrieM OTBETCTBEHHOCTH, Mpea-
YCMOTPEHHbIM B HaCTOALEM MYHKTE, eCl AoKa-
3aHO, uTO Yylepb ABWUNCA pe3ynbTaToM AeNCTBUA
UK ynyLweHna nepeBo3yriKa, COBEPLUEHHbIX C Ha-
MepeHreM NPUYNHUTDL yLiep6 1mbo no camoHan-
@AHHOCTM 1 C CO3HAHMEM BO3MOXKHOCTU NpUYm-
HeHuA ywep6a.

Article IV bis

4. Nevertheless, a servant or agent of the carrier
shall not be entitled to avail himself of the provi-
sions of this article, if it is proved that the damage
resulted from an act or omission of the servant or
agent done with intent to cause damage or reck-
lessly and with knowledge that damage would
probably result.

Cratba 4-6uc

4. OgHako cnyXalWmin unu areHT nepeBo3uMKa
He BMpaBe BOCMONb30BATbCA MONOKEHUAMU Ha-
CToAlle CTaTbW, €CAN [OKa3aHo, 4To Yyuiepb
ABWIICA pe3ynbTaToM AENCTBUSA WU YNYLEHWA
3TOrO C/y»KaLllero UM areHTa, COBEepLUEHHbIX C Ha-
MEePEHUEM MPUUYUHATD Ywep6 Nnbo No camoHag-
@AHHOCTU, C CO3HaHNEM BO3MOXHOCTU NpUYnHe-
HMA ywepba.
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1969 International Convention on Civil Liability for Oil Pollution Damage,
Protocol 1992

Article Il

4. No claim for compensation for pollution dam-
age may be made against the owner otherwise
than in accordance with this Convention. Subject
to paragraph 5 of this Article, no claim for com-
pensation for pollution damage under this Con-
vention or otherwise may be made against:

(f) all servants or agents of persons mentioned in
subparagraphs (c), (d) and (e) unless the damage
resulted from their personal act or omission, com-
mitted with the intent to cause such damage, or
recklessly and with knowledge that such damage
would probably result.

Cratba lll

4. HnKakow 1cK 0 Bo3MeLleHUn yuiepba oT 3arpas-
HEHWA HEe MOXET ObITb NpeabsB/eH K COOCTBEHHM-
Ky CyZHa NHaye, Kak B COOTBETCTBUM C HacToAL el
KoHseHuwuelt. Mpu ycnoBumn cobnogeHns nyHkKTa 5
HacToALWEeN CTaTbW, HUKAKOWM UCK O BO3MELLEHUN
yulepb6a OT 3arpA3HeHUs Ha OCHOBAHWW HaCTOSA-
wen KoHBeHUMN NN Ha MHbIX OCHOBAHMAX HE MO-
XeT 6bITb NPeAbABNEH K:

f) Bcem cny>kalwmm unm areHTam nnL, ynomsaHyTbIX
B MOANYHKTaX «C», «d» 1 «e» ecnn yilepb He AaBUN-
CA pe3yNibTaTOM NX COOCTBEHHOrO AeNCTBUA UK
6e3nencTBuA, coBepLleHHOro Mbo ¢ HamepeHu-
eM NPUYNHAUTL Takom ylep6, Nnnbo no camoHaga-
@AHHOCTM 1 C MOHVIMaHVeM BEPOATHOCTU BO3HUK-
HOBEHVA TaKoro yuepba.

ArticleV

2. The owner shall not be entitled to limit his lia-
bility under this Convention if it is proved that the
pollution damage resulted from his personal act
or omission, committed with the intent to cause
such damage, or recklessly and with knowledge
that such damage would probably result.

Cratba V

2. CobCcTBEHHMK CyfHA He MMeeT npaBa OrpaHu-
YNTb CBOK OTBETCTBEHHOCTb MO HacToAwWen KoH-
BEHLMWN, eCnin JOKa3aHo, YTo ylepb oT 3arpss-
HeHMA ABWCA pe3ynbTaTOM ero CoO6CTBEHHOro
AENCTBUA UK 6e3enCTBUSA, COBEPLUEHHOTO MO0
C HaMepeHWeM MPUUYUHUTL Takon ywep6, nubo
No caMOHaAeAHHOCTHU 1 C MOHUMAHVEM BEPOAT-
HOCTV BO3HMKHOBEHUS TaKoro yuiepoa.

1976 Convention on Limitation of Liability for Maritime Claims

Article 4
Conduct barring limitation

A person liable shall not be entitled to limit his
liability if it is proved that the loss resulted from
his personal act or omission, committed with the
intent to cause such loss, or recklessly and with
knowledge that such loss would probably result.

Cratbs 4
MNoBeneHne, NpenATCTBYyOWEE OrPaHNYEHMNIO OT-
BETCTBEHHOCTU

JInLo, Hecyulee OTBETCTBEHHOCTb, HE UMEET npa-
Ba OrpaHnN4YnTb CBOK OTBETCTBEHHOCTb, eC/in AO0-
Ka3aHo, UTo ylepb sBMACA pe3ynbTaTom ero cob-
CTBEHHOrO AenCTBUA AN ynyLeHWs, COBepLUeH-
HOro C HamepeHunem NpnYnNHnNTb TaKkomn ymep6 nnn
No cCaMOHaZleAHHOCTM i C CO3HAHMNEM, UYTO TaKoM
yLiep6 BO3MOXKHO 6yfeT NPUUNHEH.
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United Nations Convention on the Carriage of Goods by Sea
(Hamburg, 1978) (the “Hamburg Rules”)

Article 8. Loss of right to limit responsibility

1. The carrier is not entitled to the benefit of the
limitation of liability provided for in article 6 if it
is proved that the loss, damage or delay in deliv-
ery resulted from an act or omission of the carrier
done with the intent to cause such loss, damage
or delay, or recklessly and with knowledge that
such loss, damage or delay would probably result.

2. Notwithstanding the provisions of paragraph 2
of article 7, a servant or agent of the carrier is not
entitled to the benefit of the limitation of liability
provided for in article 6 if it is proved that the loss,
damage or delay in delivery resulted from an act
or omission of such servant or agent, done with
the intent to cause such loss, damage or delay,
or recklessly and with knowledge that such loss,
damage or delay would probably result.

Cratba 8. YTpaTa npaBa Ha OrpaHuyeHne oTBeT-
CTBEHHOCTU

1. MepeBoO3YnK He MMEET MpaBa Ha OrpaHuyeHne
OTBETCTBEHHOCTW, NPeyCMOTPEHHOE B CTaTbe 6,
€C/n JoKasaHo, YTo yTpaTa, NoBpeXaeHne v 3a-
LepXKa B caaye ABUNMCb pPe3ynbTaToM AelcTBUA
UM ynyuweHuss MepeBO34YMKa, COBEPLUEHHbIX
nmMbo C HamMepeHVEeM MPUUYUHUTL TaKyl yTpary,
noBpeXaeHne Unu 3afepxKy, nMobo BcnepcTBUe
6e30TBEeTCTBEHHOCTN' 1 C NMOHUMaHNEM BEPOAT-
HOCTV BO3HVMKHOBEHMSA TaKOWN yTpaTbl, NOBpeXae-
HUA UK 3a0EPXKKN.

2. HecmoTpA Ha NONOMKEHWA MyHKTa 2 cTatbn 7,
CNy>KaLlni UM areHT nepeBo3ynKa He MMeeT rnpa-
Ba Ha OrpaHunyeHvie OTBETCTBEHHOCTH, NpeaycMo-
TPpeHHoe B CTaTbe 6, eI [OKa3aHo, YTo yTparta,
nospexaeHne win 3afepxkKa B cpaye ABUWINCH
pe3ynbTaTom AeNCTBUA UK YNYyLEeHWA Takoro cy-
Kallero unu areHTa, CoBepLUEHHbIX NMOo ¢ Hame-
peHviemM NPUYVHUTL TaKylo yTpaTy, NoBpeaeHne
NN 3afePXKY, Nn6o BcneacTBmne 6e30TBETCTBEH-
HOCTV 11 C MOHMMaHMEM BEPOATHOCTN BO3HKHOBe-
HWA TakoW yTpaTbl, NOBPEXAEHUA NN 3a8ePXKKN.

United Nations Convention on Contracts for the International Carriage
of Goods Wholly or Partly by Sea (New York, 2008) (the “Rotterdam Rules”)

Article 61
Loss of the benefit of limitation of liability

1. Neither the carrier nor any of the persons re-
ferred to in article 18 is entitled to the benefit of
the limitation of liability as provided in article 59,
or as provided in the contract of carriage, if the
claimant proves that the loss resulting from the
breach of the carrier’s obligation under this Con-
vention was attributable to a personal act or omis-
sion of the person claiming a right to limit done
with the intent to cause such loss or recklessly
and with knowledge that such loss would prob-
ably result.

Cratba 61
YTpata npaBa Ha orpaHn4YeHuNe OTBETCTBEH-
HOCTMN

1. H1 nepeBo3unk, HK Nob6oe U3 NNL, YKa3aHHbIX
B CTaTbe 18, He MMeeT NpaBa Ha OrpaHUYeHKe OT-
BETCTBEHHOCTY, KaK 3TO NMpefyCMOTPEHO B CTaTbe
59 unn Kak 3To NpeaycMOTPEHO B JOrOBOPeE nepe-
BO3KMW, €C/IN UCTEL, AOKAXKET, UTo yuepb, nprum-
HEHHbIV B pe3ynibTaTe HapylleHus obA3aTenbCTBa
nepeBoO3yMKa Mo HacTosien KOHBEHUMN MOXeT
ObITb OTHECEH Ha CYET NINYHOrO AEVCTBUA UK 6e3-
AENCTBMA NULA, NPETEHAYIOWEro Ha NpaBo orpa-
HWYNTb OTBETCTBEHHOCTb, COBEPLUEHHOTO C Ha-
MepEeHMEM MPUUNHUTDL TaKoW yulep6, unn Bcnep-
CTBUE rpy60i1 HEOCTOPOIKHOCTM U C MOHUMAHNEM
BEPOATHOCTV BO3HUKHOBEHWS Takoro yulepba.

Cr. 8, n. 1 1 2. BolpaxkeHuto «BCieacTBre 6€30TBETCTBEHHOCTW» B aHIININCKOM TeKcTe cootBeTcTBYeT “recklessly’, a Bo dppaHuys-
CKoMm —“temerairement”. B oduumansHom pycckom nepesoge AGUHCKON KOHBEHUMM (CT. 13) 1 B ayTEHTUYHOM PYCCKOM TeKcTe KoH-
BEHLMU 06 OrpaHNYeHnn OTBETCTBEHHOCTM MO MOPCKIM TpeboBaHMAM 1976 T. (CT. 4) STUM NOHATUAM COOTBETCTBYET BblpaKeHue
«MO CaMOHaAeAHHOCTUY (CM. MHOrOCTOPOHHWE MeXAyHapOoAHble cornalleHna o MOpckoMm TpaHcnopTe, M. 1983, ctp. 79 n 95.

113



MOPCKOE NMPABO | MARITIME LAW | 4 « 2022

2. Neither the carrier nor any of the persons men-
tioned in article 18 is entitled to the benefit of the
limitation of liability as provided in article 60 if the
claimant proves that the delay in delivery result-
ed from a personal act or omission of the person
claiming a right to limit done with the intent to
cause the loss due to delay or recklessly and with
knowledge that such loss would probably result.

2. Hn nepeBo34uK, HU Nto6oe 13 NNL, YKa3aHHbIX
B cTaTbe 18, He MMeeT nNpaBa Ha OrpaHNYeHne oT-
BETCTBEHHOCTW, KaK 3TO NPelyCMOTPEHO B CTaTbe
60, ecnn nCTel JOKaXKeT, UTO 3ajepKka B caave
rpy3a Bbi3BaHa JINUHbIM JeACTBMEM U Ge3pen-
CTBMEM NNUA, NPeTeHAyLWero Ha npaBo orpa-
HUYNTb OTBETCTBEHHOCTb, COBEpPLUEHHbIM C Ha-
MepPeHUEM NPUUYUNHUTL Takol ywep6 BcieacTare
3alePXKKM Uy BcnegcTemne rpy6oi HeoCTopoX-
HOCTW 1 C MOHVMMAHNEM BEPOATHOCTU BO3HUKHO-
BEHWA TaKoro ywepoa.

Article 81
Special rules for live animals and certain other
goods

Notwithstanding article 79 and without prejudice
to article 80, the contract of carriage may exclude
or limit the obligations or the liability of both the
carrier and a maritime performing party if:

(a) The goods are live animals, but any such ex-
clusion or limitation will not be effective if the
claimant proves that the loss of or damage to the
goods, or delay in delivery, resulted from an act or
omission of the carrier or of a person referred to
m article 18, done with the intent to cause such
loss of or damage to the goods or such loss due
to delay or done recklessly and with knowledge
that such loss or damage or such loss due to delay
would probably result; or

CraTbA 81
CneumanbHble NpaBusia B OTHOLIEHUN XXNBbIX XW-
BOTHbIX U HEKOTOPbIX APYrUX FPy30B

HeB3mpan Ha nonoxeHus ctatbn 79 n 6e3 yuiepba
Ana nonoxeHun ctatbn 80, [OrOBOP NepeBO3KU
MOET UCKITIOYATb UM OFPaHnYMBaTb 06s3aTeNb-
CTBa WM OTBETCTBEHHOCTb KaK NepeBo34KKa, Tak
11 MOPCKOW NCMOJTHAOLWEN CTOPOHbDI, €CAN:

a) rpy30Mm fAABNAIOTCA XMBble XKMBOTHblE, HO Ntoboe
Takoe WCKI/IIDYeHUe UK orpaHnyeHue He Gypet
VIMETb CUJIbl, €C/TN UCTEL, [OKAXKET, YTo yTpaTa uin
noBpexxaeHne rpysa unm 3afgepxKa B ero cgaye
ABMNCD pe3ynbTaToM AeWcTBUA unu be3pent-
CTBUA MNepeBo3YMKa WIn N1ua, yKa3aHHOro B CTa-
Tbe 18, coBepLUIeHHOro C HaMepeHvemM NPUYNHUTD
TaKylo yTpaTy MY NOBPeXAeHMe rpy3a Unm Takyio
yTpaTy B pe3ynbTaTe 3adepKu, Wi COBepLUeH-
HOro BC/iefCTBUE rPy6oii HEOCTOPOXKHOCTU U C
NOHUMaHVEM BEPOATHOCTM TaKoW yTpaTbl UK MO-
BpEeKAEHWA rpy3a Unnm BepoATHOCTM Takoun yTpa-
Tbl B pe3ysibTaTe 3afep>KKu; Ui

1996 International Convention on Liability and Compensation for Damage
in Connection with the Carriage of Hazardous and Noxious Substances
by Sea (HNS)

Article 7

2. No liability shall attach to the owner if the own-
er proves that:

(c) the damage was wholly caused by the negli-
gence or other wrongful act of any Government or
other authority responsible for the maintenance
of lights or other navigational aids in the exercise
of that function; or

Cratba 7

2. Cob6CTBEHHUK CyAHa He HeCeT OTBETCTBEHHOCTWN,
eCJIN AOKaXeT, YTo:

C) ywep6 6bin BCeLeno Bbi3BaH HeOPexHOCMbHo
VAN VHBIM HEMpaBOMEPHbIM [AeNCTBMEM Mpa-
BUTENbCTBA WAN JPYrMxX BRACTel, OTBEYaloLmX
3a cofepKaHue B NOpsALKe OrHeW NN APyrux Ha-
BUMALUMOHHbIX CPeAcTB, MPU WUCMOMHEHUN 3TOMN
byHKLMY; nnm
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3. If the owner proves that the damage resulted
wholly or partly either from an act or omission
done with intent to cause damage by the person
who suffered the damage or from the negligence
of that person, the owner may be exonerated
wholly or partially from liability to such person.

5. Subject to paragraph 6, no claim for compensa-
tion for damage under this Convention or other-
wise may be made against:

(f) the servants or agents of persons mentioned
in (), (d) and (e); unless the damage resulted from
their personal act or omission, committed with
the intent to cause such damage, or recklessly
and with knowledge that such damage would
probably result.

3. Ecnun cobcTBEHHMK cyAHa AOKaXeT, uTo yepb
ABMNCA BcCeuesio nian 4aCcTU4YHO pe3ynbTaToOM
AeNCTBUA WX yNyLWeHWA Nuua, noTepnesLlero
ylwep6, CoBEPLIEHHOrNO C HaMepeHVeM Mpuyu-
HUTb yLwep6, NM60 BO3HUK N0 HebpexxHOCMU 3TOro
NNLA, OH MOXeT ObiTb MOJIHOCTBIO UM YaCTUYHO
OCBO60)K}J,eH OT OTBETCTBEHHOCTU Nnepepn Taknm
NNLOM.

5. Mpwu ycnosnn cobnofeHns nyHKTa 6 HUKaKoe
TpeboBaHVe 0 KomneHcauun yuiepba Ha OCHOBa-
HUW HacToALLEeN KOHBEHLWN U Ha MHbIX OCHOBa-
HUAX HE MOXKET ObITb NPEeabABNEHO K:

f) cnyxawum wuny areHTam nud, YNoMmsHYyTbIX
B MOAMYHKTAX «C», «d» 1 «e», ecnn yuepb He aBu-
CA pe3ynbTaToM UX COOCTBEHHOrO AENCTBUS UK
ynyLeHns, COBEPLUEHHOTO C HAMEPEHMEM NPUYK-
HUTb Takon yuep6 nNM60 No camoHaZesHHOCTMN
N C MOHUMaAHUEM BEPOSATHOCTN BO3HMKHOBEHUS
Takoro yuepba.

Article 9

2.The owner shall not be entitled to limit liabil-
ity under this Convention if it is proved that the
damage resulted from the personal act or omis-
sion of the owner, committed with the intent

to cause such damage, or recklessly and with
knowledge that such damage would probably
result.

Cratba 9

2. CoOGCTBEHHMK CyfHa He MMeeT npaBa orpa-
HUUUTb CBOIK OTBETCTBEHHOCTb MO HACTOALLEN
KoHBeHLMK, ecnn AoKasaHo, YTo yuwepb sBuica
pe3ynbTaToM ero CoH6CTBEHHOro AENCTBMA WK
ynyLeHns, COBEPLUEHHOTO C HAMEPEHMEM NPUYK-
HUTb Takon yuep6 nNM60 No camoHaZesHHOCTN
N C MOHUMaAHUEM BEPOATHOCTU BO3HMKHOBEHUS
Takoro yuepba.

Article 14

4. If the HNS Fund proves that the damage result-
ed wholly or partly either from an act or omission
done with intent to cause damage by the person
who suffered the damage or from the negligence
of that person, the HNS Fund may be exonerated
wholly or partially from its obligation to pay com-
pensation to such person.

Cratba 14

4. Ecnn ®oHp OBB pokaxert, uto ywepb asunca
BCELIESIO UM YACTUYHO Pe3ynbTaToM AeNCTBUS
Unu ynylieHna nvua, notepnesiero ywep6, co-
BEPLUEHHOIO C HAMEPEHUEM MPUUYUHUTL YyLiepo,
NNM60 BO3HUK no HebpexHocmu 3Toro nuua, DonHp
OBB Mo»eT 6bITb MOIHOCTbIO UM YaCTUYHO OCBO-
6oXaeH OT cBoel 06513aHHOCTU BbINIATUTb KOM-
neHcauuio Takomy nuuy. Bo Bcakom cnyyae QoHg
OBB ocBoboaaeTca oT 3Ton 0683aHHOCTU B TOW
Mepe, B KakoW COBCTBEHHUK CYyAHa MOXET ObITb
0CBOOOXAEH OT OTBETCTBEHHOCTUN Ha OCHOBaHWM
nyHKTa 3 ctatbyh 7. OfHaKO Takoe 0CBOOOXaeHMe
®oHpa OBB oT OTBETCTBEHHOCTM He pacnpocTpa-
HSETCA Ha NpeaynpeauTenbHble MepbI.
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Unified Interpretation on the Test for
Breaking the Owner’s Right to Limit
Liability under the IMO Liability and
Compensation Conventions

At present, amongst the Comité Maritime Inter-
national (CMI) International Working Groups (IWG)
is one with the longest name, which gives quite
some insight on its activity — the IWG for the Unified
Interpretation on the Test for Breaking the Owner’s
Right to Limit Liability under the IMO Liability and
Compensation Conventions.

In accordance with its Constitution, the purpose
of Comité Maritime International (CMI) is “to con-
tribute by all appropriate means and activities to
the unification of maritime law in all its aspects”. For
over 125 years the CMI has been engaged in this
is important work in various areas of maritime law.

One of the specific institutions inherent to mar-
itime law is the limitation of shipowner’s liability.
Previously the CMI’s International Sub-Committee
on Limitation of Liability in Maritime Law had done
a lot of work for the unification of this institution.

In 2004 a questionnaire was prepared and dis-
tributed to the national maritime law associations
NMLA's with a view to finding out what rules of
procedure had been enacted in the States parties
to the Convention on Limitation of Maritime Claims
(LLMC) and to the Conventions on Civil Liability for
Oil Pollution Damage 1969 and 1992 in order to
implement the provisions of these conventions.'

In November 2006, the Executive Council of the
CMl decided to establish an International Sub-Com-
mittee to cover the three conventions relating to lim-
itation of liability, namely the LLMC, the CLC and the
HNS Convention. The mandate of the International

' https://comitemaritime.org/wp-content/
uploads/2018/05/470536-CMI-Limitation-of-Liability-
Report-1-Oct-2013.pdf
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Sub-Committee was to prepare draft guidelines re-
lating to procedural rules in maritime law.?

In 2008 the CMI had adopted Guidelines in re-
spect of Procedural Rules Relating to Limitation of
Liability in Maritime Law. 3

In 2012 a list of Issues following further consid-
eration on Limitation of Liability in Maritime Law
has been published*

An issue that remained out of the scope of work
of the International Sub-Committee was the break-
ing the owner’s right to limit liability.

Although the breaking the owner’s right to lim-
it liability is codified in several conventions with
numerous signatories and ratifications, the issue
lacks uniformity across jurisdictions. Not only there
is a lack of uniformity in interpretation, but as will
be seen in this article, even a lack of uniformity of
terms.

In February 2020 the CMI had circulated a ques-
tionnaire addressed to the national maritime law
associations (NMLA’s) of the recently formed Inter-
national Working Group then called “on Unified In-
terpretation for Standard to Break Limitation Under
IMO Conventions” as part of the task to assist IMO>.

2 lbid.

3 https://comitemaritime.org/wp-content/uploads/
2018/05/468382-Rules-relating-to-Limitation-of-Li-
ability-Guidelines-and-Commentary.pdf

4 https://comitemaritime.org/wp-content/uploads/

2018/05/470534-Limitation-Liability-Substan-
tive-List-of-Issues.pdf

> https://comitemaritime.org/wp-content/uploads/
2017/07/19.2.2020-Presidents-Letter-and-Unified-Inter-
pretation-Questionnaire.pdf
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The Questionnaire® related to the following con-
ventions:

a. International Convention on Civil Liability for
Oil Pollution Damage 1969 (‘CLC 1969’)

b. 1992 Protocol to the CLC 1969 (‘CLC 1992)

c¢. Convention on Limitation of Liability for Mar-
itime Claims 1976 ('LLMC 1976’)

d. 1996 Protocol to the LLMC 1976 ('LLMC 1996’)

e. International Convention on Liability and
Compensation for Damage in Connection with the
Carriage of Hazardous and Noxious Substances by
Sea 1996 (‘HNS 1996’)

f.2010 Protocol to the HNS 1996

g. International Convention on Civil Liability for
Bunker Qil Pollution Damage 2001 (‘Bunkers Con-
vention’)

h. Nairobi International Convention on the Re-
moval of Wrecks 2007 ("WRC')

The Questionnaire had 22 questions on various
issues of liability limitation but let us focus on the
most compelling — conduct barring limitation, as

IV. UNIFICATION OF MARITIME LAW

19 April 2012 are currently applicable in the Russian
Federation.

The text of the LLMC for the most part has been
literally implemented into Chapter XXI of the Rus-
sian Merchant Shipping Code. However, as it occa-
sionally occurs® with translations of international
conventions into the Russian language and their
reception into the national legislation, there has
been a twist in translation. Article 357 of the Rus-
sian Merchant Shipping Code implements Article 4
of the Convention, literally, almost...

Article 357 Cmames 357
Conduct barring limitation ~ [NogedeHue, npenamcmay-
of liability rowjee 02paHuUYeHuo om-
semcmeeHHocmu

A person liable for loss
shall not be entitled to

Jluyo, omeemcmeeHHoe
3a ywepb, He umeem npa-

limit liability if it is proved
that the loss resulted from
his personal act or person-
al omission, committed
either with intent or by

8d HA 02paHuUyeHue om-
8emcmeeHHoOCMU, eciiu
00KA3aHo, Ymo yujep6
ABUJICA pe3yibmamom ezo
cobcmeeHHo20 delicmaus
usiu cobcmeeHHoz20 be3-

formulated in article 4 of the LLMC.

Article 4
Conduct barring limitation

A person liable shall not be
entitled to limit his liability
ifit is proved that the loss
resulted from his personal
act or omission, commit-
ted with the intent to cause
such loss, or recklessly’
and with knowledge that
such loss would probably
result.

Cmameos 4
[MosedeHue, npenamcmay-
roujee 02paHu4yeHuUo om-
semcmeeHHocmu

Jluyo, Hecywee omeem-
CMBEeHHOCMb, He uMeem
npasa oepaHu4uMme Ceoto
0meemcmaeHHOCMb, ecu
0oKasaHo, Ymo yujep6
ABUJICA pe3y/ibmamom e2o
cobcmeeHHo20 delicmsus
u/Iu ynyueHus, cosep-
WeHHO020 C HamepeHuem
npu4uHUMe Mmakol yuep6
u1U N0 CAMOHAOeSAHHO-
CMuU U € CO3HAHUEM, 4mo
makou yujep6 803MOXHO
6y0em npuyuHeH.

In 1999, the Russian Federation acceded to the

1996 Protocol amending the 1976 Convention
on Limitation of Liability for Maritime Claims. The
Convention’s increased limits set by the Protocol of

gross negligence.
delicmeus, cosepuieHHbIX
YMbIW/IeHHO U/1U MO FPY-
6011 HEOCTOPOXKHOCTI.

It is noteworthy referring to the reputable Com-
mentary to the Merchant Shipping Code of the Rus-
sian Federation by G.G. lvanov. The commentary on
Article 357 reads “Article 357 corresponds to Article 4
(Conduct barring limitation) of the 1976 Convention,
which provides that the person liable shall not be en-
titled to limit his liability if it is proved that the loss
resulted from his personal act or omission, committed
with the intent to cause such loss, or recklessly and
with knowledge that such loss would probably result.
The commentary goes on to explain the personal
fault of the shipowner, including examples from
foreign jurisprudence, but does not disclose neither
the concepts of recklessness® or gross negligence,
nor is any comment is made on the difference in
the texts of the Convention in the Russian lan-
guage, where the term “recklessness”? is used, and
the Russian Merchant Shipping Code, where it was
replaced by the term “gross negligence”.

5 https://comitemaritime.org/wp-content/uploads/
2017/07/Questionnaire-on-breaking-limitation-correct-
ed.pdf

7 In the Russian text, the word “arrogance” is used in place
of “recklessness”, the former can be translated from the

"

Russian language as “self-reliance”, “self-trust”.

8 See Maritime Law Journal 1/2020-2021, p. 73-75 about
the deficiencies in translation of the CLC and Bunkers Con-
vention into the Russian language.

4

®  The word “arrogance” that is used in place of “recklessness’
can be translated from the Russian language as “self-reli-

ance”, “self-trust”.
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Gross negligence and recklessness are two
distinct legal concepts referring to different lev-
els of carelessness or disregard for the safety and
well-being of others. In some foreign legal systems
the key difference between gross negligence and
recklessness lies in the actor’s mental state. Reck-
lessness requires a conscious awareness of the
risks involved and a wilful disregard for those risks,
while gross negligence involves a level of care-
lessness without the same degree of conscious
awareness.

The test for breaking the right to limit liability
was presented and adopted at the 1976 Interna-
tional Conference on the LLMC Convention as part
of a package that was coupled with higher limits
of liability (than the International Convention Re-
lating to the Limitation of the Liability of Owners
of Seagoing Ships, 1957).1°

To break the shipowner’s right of limitation,
a person challenging the right to limit - if unable
to prove intent — would have to establish both
reckless conduct and knowledge that the relevant
loss would probably result... ..recklessness involves
‘an obvious risk of damage and failure to give any
thought to the possibility of it or recognition of
the risk and going on to take it' However, it seems
that — in implementing Article 4 of the LLMC Con-
vention - a stricter form of recklessness would be
required. It would not suffice to prove that the
conduct could ‘possibly’ lead to the loss, but that
it would ‘probably’lead to it."

Notwithstanding the different approaches ad-
opted by courts... ...the LLMC Convention calls for
the application of a subjective test, i.e. proof of the
actual state of mind of the person liable. Other-
wise, it may be argued that the Convention would
have used the well-known phrase ‘when he knew or
ought to have known'instead of ‘with knowledge'’
It is also important to note that recklessness’ and
‘knowledge’ are separate but cumulative require-
ments, i.e. both need to be proved. Thus, where the
court finds that a conduct was reckless but there
was no knowledge, the claim will fail.’

1% Draft Resolution on Interpretation of Article 4 of the Con-
vention on Limitation of Liability for Maritime Claims,
1976, IMO LEG 108/WP.1/Rev.1 Annex 4. https://comite-
maritime.org/wp-content/uploads/2017/07/Unified-inter-
pret-page-1.jpg, ..-2.,jpg , ..-3.jpg

" Limitation of Liability in International Maritime Conven-
tions (IMLI Studies in International Maritime Law), Norman
A. Martinez Gutiérrez.

2 Ibid.
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The words “recklessly and with knowledge
that such loss would probably occur” come very
near to the English legal term “wilful misconduct”,
which normally is the degree of blame required
if the insurance cover shall be forfeited (Marine
Insurance Act (1906) Sect. 55 (2) a). The proposed
text, therefore, implies that there will be right of
limitation where the insurance cover is intact.
Making the limitation unbreakable to this extent
should make possible a significant raise of the
limits of liability."

There is no legal or statutory definition of the
concept of “wilful misconduct”, but the concept is
defined through court cases. As a starting point,
“wilful misconduct”includes damage caused inten-
tionally (deliberate misconduct), and also a reck-
less assumption of risk. In the UK system “reckless
assumption of risk” is evaluated subjectively: the
decisive test is whether the assured is acting “with-
out caring whether the action was wrongful or not”
or if there is a“deliberate courting of a known risk”.
There is wilful misconduct at common law if a per-
son’s conduct increases the risk of loss and that
person is actually aware of this. This clearly implies
a condition that the assured has to be conscious
of the fact that he is wrongly increasing the risk.'

Further, the UK interpretation on this point is
that it is sufficient that the assured act with indif-
ference to what the results may be, i.e. the act may
be reckless even if there is no objective probability
of the loss. The decisive point is thus the subjec-
tive recklessness of the act itself, i.e. the indiffer-
ence towards the results of the act. On the other
hand, the concept of wilful misconduct does not
include a “thoughtless act of the spur of the mo-
ment”. Neither does it include negligence or even
gross negligence: wilful misconduct is something
entirely different from negligence, and far beyond
it, whether the negligence be culpable, or gross or
howsoever denounced."

The term “gross negligence” as used in Arti-
cle 357 of the Russian Merchant Shipping Code is
obviously of a very different meaning from “reck-
lessness” in the text of the LLMC. In Russian civil
law, it is also common to divide negligence into
gross and simple negligence. This distinction is

3 The travaux préparatoires of the LLMC 1976 and of the Pro-
tocol 1996 [410].

4 Handbook in Hull Insurance, Trine-Lise Wilhelmsen, Hans
Jacob Bull, Gyldendal Akademisk, 2007, par. 6.6.5.

> lbid.
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not fixed in Art. 401 of the Civil Code itself but
follows indirectly from a number of special norms
of the Civil Code, which by way of derogation from
the general rule establish that the debtor is liable
only for intent and gross negligence (for example,
Art. 693 par. 1, Art. 697, para. 2 Art. 901 of the Civil
Code, etc.). Gross negligence is usually described
as disregarding elementary, obvious to all and
the most minimal measures of care and diligence
in the performance of an obligation.’®* Whether
there was gross or simple negligence depends
on the circumstances of the case and can only be
ascertained on the basis of a detailed examination
of thereof.

In modern Russian civil law, one can hardly find
a definition of “self-reliance” (<kcamoHagessHHOCTbY).

In the legislation and the theory of criminal law
it is accepted to distinguish between direct and
indirect intention, and also negligence in the form
of carelessness and thoughtlessness (self-reliance).
The direct intention is the understanding of dan-
ger of actions, anticipation and desire of approach
of consequences. Indirect intention - the realisa-
tion of danger, foresight of consequences without
desire of their approach, but with the assump-
tion or indifference to them. Negligence - not
foresight of consequences, though at necessary
attentiveness and foresight it is possible to fore-
see them. Frivolity (arrogance) is the foresight of
consequences, but the presumptuous expectation
of their prevention without sufficient grounds.
It is necessary to distinguish self-reliance from
indirect intention - at self-reliance a person rea-
lises that socially dangerous result can occur, does
not treat this fact indifferently, but counts on its
prevention."”

From the point of view of O.S. loffe, unlike in
criminal law, the division of types of intent into di-
rect and indirect and types of negligence into neg-
ligence and self-reliance makes no practical sense
for civil law. There is a different, three-component
division of types of guilt: intent, negligence - simple
and gross. '8

Itis true that, as a general rule, unlike in criminal
law, fault in civil law serves as a ground but not as

6 Contractual and Obligatory Law (General Part): arti-
cle-by-article commentary to Articles 307-453 of the Civil
Code of the Russian Federation [Electronic edition. Revi-
sion 1.0]/ Ed. by A.G. Karapetov. - Moscow: M-Logos, 2017.
P. 700.

7 loffe O.S. Law of Obligations. M., Jurid. lit.,, 1975. P. 131
8 |bid.P. 132
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a measure of liability for damages. However, for
the institution of limitation of liability, it is of fun-
damental importance whether the shipowner will
lose the right to limitation of liability because of
his act committed not merely out of recklessness
but with the knowledge that such damage is likely
to occur. In other words, whether the shipowner
will be liable within the limits of the limits of liabil-
ity or will be liable in excess of those limits, i.e. for
a greater amount.

Self-reliance is characterised by a deliberate
breaking of rules, foreseeing negative consequenc-
es, but having a careless expectation of overcoming
them. It is united with carelessness by its lack of
attentiveness, seriousness, thoughtfulness. Hence
it is believed that there is only anticipation of the
possibility, the abstractness of anticipation. It is
considered that what distinguishes self-reliance
from indirect intention is unspecific foresight, cal-
culation on a circumstance which allows avoiding
unfavourable consequences; there is only hope
on “hoping for the best” (kHa aBocb»), on “chance’,
on “luck”."

If in self-reliance there is a conscious neglect of
duty, if what should have been done is not done,
and this has been realised and understood, then
we must speak of intent and not of carelessness.?
“In bourgeois law, this kind of guilt is sometimes
called recklessness, associating it with conscious
neglect of something, an unjustified risk, a gross
deviation from the standard of care, which is no
different from intent.” '

The intellectual element of guilt in the case of
self-reliance is that the subject is aware of the
wrongfulness of his behaviour, is aware that the
harmful consequences could occur, but is also
aware that they will not occur due to his chosen
option of behaviour, according to his calculation,
the error of which he was not aware, but could
and should have been aware of.*? Self-reliance is
characterised by the awareness of the wrongful-

1 QOygenzicht V.A. Will and volition. (Essays on Theory, Philos-
ophy and Psychology of Law). Dushanbe: Donish, 1983.
P. 196.

2 |bid.P. 197.

2 Lyass N.V. The problem of guilt and criminal responsibility
in modern bourgeois theories. L.: Publishing House of the
Leningrad State University, 1977 cited in Oygenzicht, V.A.
Will and volition. (Essays on Theory, Philosophy and Psy-
chology of Law). Dushanbe: Donish, 1983. P. 197.

2 [yass N.V. The problem of guilt and criminal responsibility
in modern bourgeois theories. L.: Publishing house of the
Leningrad State University, 1977.P. 197.
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ness (public danger) of the behaviour, confidence
in the non-occurrence of negative consequences
due to the unconscious error in the regulation of
behaviour to prevent them.?

In the above definition of presumption, one
of the elements is the belief that negative conse-
quences will not occur. However, the text of the
Convention explicitly refers to recklessness and
the knowledge that such loss would probably re-
sult.?* As stated above it is also important to note
that ‘recklessness’ and ‘knowledge’ are separate
but cumulative requirements, i.e. both need to be
proved for the limitation right to be disqualified.

Turning to contemporary Russian criminal
law,” the combination of the two elements ‘reck-
lessness’and ‘knowledge’ on the one hand corre-
spond more to indirect intent rather than neg-
ligence if there is an element of public danger
(for example, sending a ship on a voyage with
less crew than is allowed by a minimum crew
certificate). If there is indirect intent, perhaps
«recklessness» should be translated into Russian
as recklessness (conpomeTunBOCTb»).”° On the
other hand, if the vessel’s charts were not timely
updated and outdated charts were used for nav-
igation, the combination of the elements ‘reck-
lessness’ and ‘knowledge’ correspond more to a
reckless offence (crime), where a person foresaw
the possibility of socially dangerous consequences
of his actions (or inaction), but without sufficient
reason presumptuously expected to prevent these
consequences.

To resolve the issue of the interpretation of
“recklessness” and its translation into Russian as
“presumptuousness’, we should refer to Articles 31
to 33 of the Vienna Convention on the Law of
Treaties, 1969, to which the Russian Federation is
a party. Articles 31-32 provide that a treaty shall
be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its ob-

2 Lyass N.V. The problem of guilt and criminal responsibility
in modern bourgeois theories. L.: Publishing house of the
Leningrad State University, 1977. P. 200.

24 "probably”is translated as “possibly” in the Russian text of
the LLMC, but as “probably”in the text of the HNS.

% See art. 25, 26 OF THE CRIMINAL CODE.

% See Lyass N.V. The problem of guilt and criminal responsi-
bility in modern bourgeois theories. L.: Publishing House
of the Leningrad State University, 1977 cited in Oygen-
zicht, V.A. Will and volition. (Essays on Theory, Philosophy
and Psychology of Law). Dushanbe: Donish, 1983. P. 197
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ject and purpose, and that recourse may be had to
supplementary means of interpretation, including
the preparatory work of the treaty and the circum-
stances of its conclusion.

According to the Travaux Préparatoires of the
1976 LLMC Convention, the rejection of the gross
negligence concept in favour of ‘recklessness’and
‘knowledge’ as cumulative requirements allowed
for a significant raise of the limits of liability com-
pared to the Intonational Convention Relating to
the Limitation of the Liability of Owners of Seago-
ing Ships, 1957

According to Article 33(4) of the Vienna Con-
vention when a comparison of the authentic texts
[in different languages] discloses a difference of
meaning which the application of Articles 31 and
32 does not remove, the meaning which best
reconciles the texts, having regard to the object
and purpose of the treaty, shall be adopted. In the
translation of the term “recklessly” (recklessly and
with knowledge that such loss would probably
result), the terms used in the USSR/Russian Fed-
eration treaties were: “in self-reliance and with
knowledge that such loss would probably result’,
“through irresponsibility” and with knowledge
that such loss, damage or delay would probably
result, “in gross negligence” and with knowledge
that such loss would probably result. Regardless of
the specific term used in the translation of the IMO
Liability Conventions into the Russian language,
where “self-reliance” (“self-reliance”, “self-trust”)
is used in place of “recklessness”, interpretation
shall be made following the rules of the Vienna
Convention.

A much more difficult issue is how to interpret
the reception of the provisions of the IMO Liabil-
ity Conventions into national legislation where
“recklessness” has been widely translated as “gross
negligence”. But that would be a problem for do-
mestic liability disputes with no foreign element
that would allow the application of the relevant
international convention.

The CMI's important work on the unification of
maritime law, has resulted in the text of three draft
resolutions on the Unified Interpretation on the
test for breaking the owner’s right to limit liability
under IMO conventions? approved by the IMO’s

27 Draft resolution on Interpretation of article 4 of the Con-
vention on Limitation of Liability for Maritime Claims,
1976, for submission to C/ES.34 and adoption by the States
Parties to the Convention on Limitation of Liability for Mar-
itime Claims, 1976, present at A 32;



Legal Committee (LEG 108)% at the 108" session
that took place on 26-30 July 2021.

The draft Resolution relating to the Convention
on Limitation of Liability for Maritime Claims affirms
that the test for breaking the right to limit liability
as contained in article 4 of the 1976 LLMC Conven-
tion is to be interpreted: (a) as virtually unbreakable
in nature i.e. (b) to mean a level of culpability analo-
gous to wilful misconduct, namely (i) a level higher
than the concept of gross negligence, since that
concept was rejected by the 1976 International
Conference on Limitation of Liability for Maritime
Claims; (i) a level that would deprive the shipowner
of the right to be indemnified under their marine

Draft resolution on Interpretation of article 4 of the Con-
vention on Limitation of Liability for Maritime Claims,
1976, for submission to C/ES.34 and adoption by the States
Parties to the Protocol of 1996 to Amend the Convention
on Limitation of Liability for Maritime Claims, 1976, pres-
entat A 32;

Draft resolution on Interpretation of article 6 of the Pro-
tocol of 1992 to Amend the International Convention on
Civil Liability for Oil Pollution Damage, 1969, amending ar-
ticle V(2) of the International Convention on Civil Liability
for Qil Pollution Damage, 1969, for submission to C/ES.34
and adoption by the States Parties to the Protocol of 1992
to Amend the International Convention on Civil Liability
for Qil Pollution Damage, 1969, present at A 32.

% https://www.imo.org/en/MediaCentre/MeetingSumma-
ries/Pages/LEG-108th-.aspx
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insurance policy; and (iii) a level that provides that
the loss of entitlement to limit liability should begin
where the level of culpability is such that insur-
ability ends; (c) that the term “recklessly” is to be
accompanied by “knowledge” that such pollution
damage, damage or loss would probably result and
that the two terms establish a level of culpability
that must be met in their combined totality and
should not be considered in isolation of each other,
and that the conduct of parties other than the ship-
owner, for example the master, crew or servants of
the shipowner, is irrelevant and should not be taken
into account when seeking to establish whether the
test has been met.?

The draft Resolution points out that the courts
in States Parties are the final arbitrators on the in-
terpretation of the Conventions, the 1976 LLMC
Convention and the 1996 LLMC Protocol, but that
an affirmation of the test for breaking the right to
limit liability in the form of a Unified Interpretation
would assist courts, as well as governments, claim-
ants, shipowners and insurers, in their interpreta-
tion and understanding of the test. m

2 Draft Resolution on Interpretation of Article 4 of the Con-
vention on Limitation of Liability for Maritime Claims,
1976, IMO LEG 108/WP.1/Rev.1 Annex 4. https://comite-
maritime.org/wp-content/uploads/2017/07/Unified-inter-

pret-page-1.pg, ..-2.jpg, ..-3.jpg

Overview prepared by Konstantin Krasnokutskiy
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V. Ob30P HOBUHOK JINTEPATYPbI 10 MOPCKOMY TMTPABY

1. A.Tenreu. PacnpegeneHune oTBeTCTBEHHO-
CTU NPV NepeBO3Ke OMNacHbIX FPYy30B B MeXAY-
HapoAHOM TOProBOM MpaBe: AOroBOpPbI Ha yC-
nosusax CIF n FOB.

Gelgeg, A. (2022). Allocation of liability for
dangerous goods under international trade law:
CIF and FOB contracts. Bloomsbury Publishing.

B naHHOI KHUre paccMaTpurBaeTca pacnpegene-
HMe p1CKa N OTBETCTBEHHOCTU MeXy NPOAaBLIOM
1 NoKynaTenem nNpu nepeBo3Ke OnacHbIX rpy30B
no gorosopam Ha ycnosusax CIF (Cost, Insurance
and Freight (ctoumocTb, cTpaxoBaHue 1 GppaxT))
n FOB (Free on Board (ppaHko-60pT / cBOGOAHO
Ha 60pTY)), UTO NO3BONAET YrNyONEHHO N3YUNTb
npobnemy nepeBO3KM OMACHbIX FPY30B B KOHTEK-
CTe MeXJyHapOAHOro TOproeoro npasa. [lomumo
KOHKPETHbIX peLleHn BONPOCOB, BO3HUKAOLNX
B AOroBOpax Kyrv-npofAaku, B KHMre paccMaTpum-
BalOTCA 1 BHEAOMOBOPHbIE acMeKTbl, BblABUIaOTCA
npennoXeHna B pamkax BHeLOroBOPHbIX Mexa-
HU3MOB. Ba>KHO OTMETUTDL, UTO B KHUTY BKJIIOUYEHDI
cynebHble npeueneHTbl cynos cTpaH Coapy»kecTsa
Hauwmin n CLLA. NepeBo3Ka Mo MOPIO OMACHbIX rpy-
30B MOXET NPUBOAUTb K YObITKaM 1 NOBPEXAeHN-
AM CyAHa, FPy30B U XM3HW NIloAei Ha 6opTy. [laHHasA
KHUra BocnonHaeT npoben B nutepatype. B Hen
cofepXunTca NnogpobHbI aHanu3 npobnembl pac-
npegeneHna oTBETCTBEHHOCTY C MCMONb30BaHNEM
NPVYIMEPOB 13 Pa3HbIX PUCANKLMI 1 NPeasiaraT-
CA COOTBETCTBYIOLLME PELLEHNA.

2. C. TmpBuH. Mopckana nepeBo3Ka rpysos
(3-e n3p.).

Girvin, S. (2022). Carriage of goods by sea
(3" ed.). Oxford University Press.

[aHHan paboTta npeactaBnsaeT cobon obLmp-
Hbl1 KOMMNapaTMBHbIV aHaNn3 MOPCKOWN NepeBo3KM
rpy3os. B pamkax ogHOro Toma 3gecb paccmaTtpu-
BalOTCA MPUHLMMNbI, HOPMATUBHOE perynnpoBaHue,
OTBETCTBEHHOCTb, 006A3aTeNIbCTBa U UMMYHUTETbI
B 3TOl cdepe aHIMUINCKOro npasa 1 Apyrux opuc-
ANKUMIA 06Lero npaBa. ITa KHUra oxsaTbiBaeT Bce
BOMPOCHI, PaCCMOTPEHNE KOTOPbIX HE06X0ANMO
ANA NOHUMaHMA NPaBOBOrO peXK1UMa MOPCKOM ne-
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peBoO3Ku rpy3os. [laHHOe nepensgaHne COaepKnT
3HAYNTENbHbIE 3MEHEHNA N JONOSIHEHNA MO CPaB-
HeHMIo ¢ npeabiaywmm nsgaHuem 2011 roga,
BKJ/1l0YaA HOBble BUAbl KOHOCAMEHTOB, OCHOBHbIE
TeHaeHUnn B CoppykecTBe Hauumin, BAnALWmne
Ha MPVIMEHNMblE HOPMbI, 1 pelleHna BepxoBHOro
cyna CoegunHéHHoro KoponescTaa. HoBoe nsgaHue
TaKXKe BKJIOUYaeT JOMOMHUTENbHYIO rNaBy, NOCBA-
LWEHHYIO0 BO3MELLEHNIO YObITKOB.

3. Kommepueckoe n MOpcKoe YacTHOe NpaBo
B Kutae v EBpone. NMopg pep. C. Oxns, J1. Jin3
Ykao.

Jia, S., Liz Zhao, L. (Eds.). (2022). Commercial
and maritime law in China and Europe. Informa
Law from Routledge.

W Kutan, n EBpona nmeT MHOroBeKoBble Tpa-
ANLMN KOMMEPYECKOro N MOPCKOro rnpasa. JTa
KHMra CBA3bIBAET BaXKHENLLMI KOMMOHEHT B BUe
MOPCKOIO YaCTHOrO MpaBa C KOMMepPYeCKM npa-
BOM, $UHAHCOBBIM MPaBOM 1 TOPrOBOW NOAUTYU-
Kol. [laHHas paboTa paccMaTpuBaeT cBA3n Kntas
n EBponbl Yyepes npmn3aMy maTepmanbHOro u npo-
LeccyanbHOro npasa; OHa OXBaTbIBAaET LNPOKUIA
CNeKTP BOMPOCOB, BKOUYaA KOMMepUYeCcKoe npaso,
CTpaxoBoOe NpaBo, CNacaHne Ha Mope, MOpPCKoe
yacTHoe npaso EC un Brexit, MOpcKylo nepeBo3Ky
rpy3os, apbutpax, meguauuio, cynebHble cropsl,
HeaBHO CPOPMUPOBAHHDBIN KNTancKnii MexxayHa-
POLHbIVI KOMMEPUYECKUI CYA, Pa3fINyHbIE PEXUMbI
OTBETCTBEHHOCTU, @ TakXe KpaTkui 0630p nep-
CMEeKTVMBHOCTM HOBbIX MHNLMNATUB U NCKYCCTBEH-
HOrO UHTeNeKTa B LGPOBYIO SMOXY.

4. K. X. AnneH-ct. MexxpyHapoaHoe npaBo
AnA mopckux opuuepos (7-e nspg.).

Allen, C. H., Sr. (2022). International law for
seagoing officers (7t ed.). Naval Institute Press.

[laHHOe nepensgaHmne BHOCKT ACHOCTb U pac-
KpblBaeT KOHTEKCT MeXAYHapoaHOro npasa and
CNeumnanmcToB MOpCcKoro ¢rioTa. 3Ta KH1ra — eguiH-
CTBEHHbIN TPYA, B KOTOPOM MOPCKOE Ny6sinyHoe
NpaBoO pPaccCMaTPUBAETCA C TOUYKN 3pPEHUA pery-
nnpoBaHuna CoegnHéEHHbIX LLTaTOB. [Ina Tex, KTo



paboTaeT Ha MOpe, MO HAM 1 Hag HUM, MeXay-
HapoAHOe NPaBo MHOrAa MOXKET ObITb CTOJb Xe
CNOXHbIM, CKOMb 1 Ba>kHbIM. Bcnep 3a BBegeHem
B MeXAyHapozHoe nybnmMyHoe NpaBo U KPaTKoM
NCTOpPUEN MOPCKOro Ny6MYHOro NpaBa B KHUre
OMMCHIBAKOTCA NPaBUIa, KOTOPble MPUMEHAIOTCA
B MOpTax 1 B MpuUiexalyx MOPCKMUX 30HaX, BKIIO-
yaa TeppuUTOpPUANTIbHOE MOPE, UCKIIOYNTENBHYIO
SKOHOMUMYECKYIO 30HY, apxunenakHble BoAbl 1 OT-
KpbiToe Mope. OTAnYMTeNnbHOM YepTOn KHUMM ABNA-
l0TCA rNaBbl, NOCBALEHHbIE Harbonee NHTEPECHbIM
LA CneLmanncToB MOpCKoro GpioTa TeMam, BKIo-
YasA BOEHHYIO 1 pa3BefblBaTe/bHYI0 AeATeNIbHOCTb
B MOPCKOW cpepe, NPaBOOXPaAHUTENbHYIO feATeNb-
HOCTb Ha MOpe 1 MPUMEHEHUNE CJTbl HA MOpeE.

5. . P.PorBenn. OctpoBa n mexxgyHapogHoe
npaso.

Rothwell, D. R. (2022). Islands and interna-
tional law. Bloomsbury Publishing.

OcTpoBa 1 nx mexgyHapofAHO-NPaBOBON CTaTyC
ABNAOTCA OQHMM 13 Hanbosee CropPHbIX BOMPOCOB
B MexJyHapogHom nyb6nmnyHom npase. HecmoTps
Ha 3TO, B HAaCTOALNN MOMEHT OTCYTCTBYIOT 06CTO-
ATeNbHble UCCNIefOBaHNSA, NOCBALWEHHbIE STOMY
npeameTy. [laHHan KHWra BOCMOJHAET 3TOT npoben.
OHa HanvicaHa ogHVM 13 BeAYLLMX IOPUCTOB MUPO-
BOrO YPOBHsA B chepe MexxayHapoaHOro ny6amyHo-
ro npaea 1 CoAep>KUT 06CTOATENbHBIN 0630p TOrO,
Kak MexayHaponHoe nybimyHoe npaBo npume-
HAETCA B OTHOLUEHUWN OCTPOBOB. B Hell nogpobHo
paccmaTpurBaloTCA KitoueBble BOMPOChI, Takme Kak
NCKYCCTBEHHbIE OCTPOBA, apxunenaru, CyBepeHu-
TeT, TeppuTOpUasbHbIe MPaBa, NpaBa Ha MOPCKME
aKkBaTOpuWu 1 ynpasneHme.

6. H. Knann, K. NapnetT. Cyabn mopckoro
ny6nnyHoro npasa.

Klein, N., Parlett, K. (2022). Judging the law
of the sea. Oxford University Press.

Pexkum yperynupoaHuna cnopos no KoHseHunn
OOH no mopckomy npay (UNCLOS) geiicTByeTt yxe
6onee ABagLaTy NIET, U YMCIIO BaXKHbIX NpeLeneH-
TOB MOCTOAHHO BO3pacTaeT. DTOT 3HAaUUTENbHbIN
MaccrB CcyfeOHON NPaKTUKN BHEC CYLLeCTBEHHbIN
BKNag B GOpMUpOBaHMe Tak Ha3biBaeMOW «KOH-
CTUTYLUM OKeaHOB». B gaHHOI KHMre OCHOBHOe
BHUMaHMe yaenaeTca TOMY, Kak CyAbu TONKYHOT
n npumensaoT UNCLOS, a Takke nccnegyercs,
Kak cOOTBeTCTBYylOLWME npeLeneHTbl Gopmunpyot
MopcKoe ny6nnyHoe npaso. Ponb cyabu 3aHMMa-
eT LieHTpanibHoe MeCTO B JaHHOW paboTe. ABTOpbI

V. 0b30P HOBUHOK JIMTEPATYPbI N0 MOPCKOMY MNMPABY

KHUIM pacCcMaTpUBaloT POJib CyLel, MPUMEHSIOLLNX
UNCLOS, npoBogsT rny6oKoe nccnefoBaHmne Teky-
LMX peLLeHWNA 1 OLIEHMBAIOT, Kak 3TN peLLIeHNA yxe
NOBAVANKN 1 6yZyT BANATb Ha MOpPCKoe NybnnyHoe
npaeo B OyayLiem. B KHUre TakxKe paccmaTpuBaloT-
€A pasnnyHble GpaKToOpPbl, KOTOPble NPOAOXKAT
BNMATb Ha NPOLIeCC NPaBONPUMEHEHMA: KTO Takune
CyZbW, UTO OHW JeNaloT N KAaKOBa MOXET UV [OSK-
Ha 6bITb X POJb.

7. 3. B. XopHa. Mopckoe ny6nuyHoe npaBo
1 AeNMMUTaLnA MOPCKNX NPOCTPAHCTB: MPaKTh-
Ka rocyiapcTB 1 npeuegeHTHoe npaso B JlaTuH-
ckoll AmepuiKe n cTpaHax Kapubckoro 6acceiiHa.

Horna, A. V. (2022). Law of the sea and mar-
itime delimitation: state practice and case law
in Latin America and the Caribbean. Routledge.

MpaBoe perynupoBaHue genmMmmntaymm Mop-
CKMX NPOCTPAHCTB nctopmnyeckn GopmMmpoBanoch
B pe3ysnbTaTe TOJIKOBaHUA psaga Hopm KoHeeHL K
OOH no mopcKkomy npasy, 4To MPUBENO K UTHOPU-
POBaHMIO NPaKTUKM KOHKPETHbIX FOCYJApCTB B CO-
BPEMEHHbIX HayYHbIX NCCefoBaHNAX. B 3Ton kKHure
npepnaraetca 0630p 4O CUX MOP Manomn3yyYeHHOro
BOMNPOCA O BAVAHWN NPAKTUKKN CTPaH JlaTuHCKoM
AmepuKkn n Kaprnbckoro 6accerHa Ha pasButue
NpPaBOBOro perynupoBaHna AeTIMMUTALLN MOPCKIX
NPOCTPaHCTB. B KHMre paccmaTtpurBaeTca cTaTyc
MOPCKUX rpaHuL, B JTatnHckon Amepuke n Kapn6-
CKOM baccelHe 1 BNNAHME NPAKTUKN rOCYAApPCTB
1 cynebHbIX NpeLefeHTOB Ha NPaBOBOe Perynmpo-
BaHMWe fennMuUTaLmM MOPCKUX MPOCTPAHCTB. B Hell
N3naraeTca UCTOPUYECKNIA KOHTEKCT YCTaHOBEHNA
MOPCKOW I0OPUCANKLNN B KONIOHNANbHbIE BpeMeHa
1 OLleHNBAETCA SBONIOLMA AeNIMMUTALUM MOPCKIMX
NPOCTPaAHCTB 1 BKNag JlatTuHckon Amepurkn n Ka-
pubckoro 6acceliHa B COBpeMeHHOe MOpCKoe ny6-
NNYHOE NpaBgo.

8. A. bnak, Y. k. ManaBusac. Mopckoe yacr-
Hoe NnpaBo: CGOPHNK OTBETOB.

Black, A., Papavizas, C. G. (2022). Maritime
law answer book. Practising Law Institute.

JTa KHUra Cofep>XUT OTBETbl Ha BOMPOCHI
No MOPCKOMY YaCTHOMY NpaBy, C KOTOPbIMUX CTaJl-
KMBAIOTCA Kak NPOoduibHbIE, TaK 1 HENPOGUIIbHbIE
cneumanucTbl. B Heln paccmaTpuBatoTca Npobnemb,
3aTparvBatoLLme cobCTBEHHUKOB CyIOB 1 CyAOBNa-
ZenbLeB, 6aHKOBCKUX CITYKaLLuX 1 FPy300TNpaBu-
Tenen. TOMMMO paccMOTPeHUsA TPaQULMOHHbBIX BO-
NPOCOB, KOTOPble TUMUYHbI AJ1A MOPCKKMX CMOPOB,
TaKMX KaK BbIOOP MPVIMEHMOrO Mpasa 1 orpaHmnye-
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HWe OTBETCTBEHHOCTW, laHHas paboTa OxXBaTbiBaET
Lenbl psg Npobrnem HOPMATUBHOMO PEFYNMPOBa-
HuA B CLUA, HauMHasA oT NporpaMm NPOABMKEHWA,
Takux Kak «[porpamma 6e30nacHOCTN Ha Mope»
N perynmpoBaHua KaboTaxxHOW TOProsnu, 1o BO-
NpPocoB pUHAHCMPOBaHMA CYQOB, PEryNPOBaHNA
OXpaHbl OKpY»KatoLLen cpedbl U NPaBoONpPUMEHEHUSA
MO YroNoBHbIM MPEeCTYNIeHNAM. VI3f10KeHne KHUrm
CTPYKTYPUPOBAHO B COOTBETCTBMN C OCHOBHbIMM
rpynnamm, KOTopble CONPUKAcaTCA C MOPCKNM
YaCTHbIM NPABOM, TaKMU Kak COBCTBEHHUKI CY0B
1 cygoBnagesnbLbl, 6GaHKUPbI U FPY300TIPaBUTENN.
MMasHbIN GOKYC fienaeTca Ha Te BOMPOChI, C KOTOPbI-
MW NMpeAcTaBUTeNM yKa3aHHbIX Fpynn MOryT CTOJ-
KHYTbCA B CBOEW NOBCeAHEBHOM NpakTuke. M xoTa
MaTepuan nocBAWEH 3aKOHOAATENbCTBY U NpakK-
Tnke CLUA, aBTOpbI TakXKe UCMOMb3YI0T CCbIIKN
Ha 3aKOHOAaTeNbCTBO BennkobputaHum, Kotopoe
OKa3blBaeT 3HauYUTeNIbHOe BAVAHNE Ha NPAKTUKY,
apeHay cynos 1 G1MHaHCOBbIe onepauun.

9.MpaBoBoe perynupoBaHue MOPCKNX one-
paunii Ha NpaKTUKe: KioYyeBble cyvyan N NH-
umngeHTbl. Mopg pea. A. JleTtca, P. Maknadnuna.

Letts, D., Mclaughlin, R. (Eds.). (2022). Mar-
itime operations law in practice: key cases and
incidents. Routledge.

lNpaBoBoe perynmpoBaHrie MOPCKMX onepauuii
Ha Mope ABNAETCA KOMIMIIEKCHbIM 1 COCTOUT U3 ABYX
060CO06IEHHBIX 3IEMEHTOB: MPaBa MEKAYHAPOAHbIX
aorosopos (KoHseHunsa OOH no mopckomy npaBy
1982 roga) n cnyyaeB U UHUUOEHTOB, NPOUCXOAA-
LMX HA MOpPE KaK B MUPHOE BPeMs, TaK 1 BO BpeMs
BOOPY>KEHHbIX KOHPNMKTOB. Bce oHM cnocobcTBy-
0T CO3AaHUNI0 MeXAYHapOAHOro 06bIYHOMo NpaBa,
NPUMEHAEMOro K MOPCKMM ornepaumam Ha Mope.
B aTOM KHIMre ocBeLaloTcA BONPOChl CyBepeHnTeTa
1 CTaTyca CyAHa, PUCAMKLUN 1 3aMpeToB, CBOOO-
Abl CYAOXOACTBA, NPaBOMNPUMEHEHNA B MOPCKOM
YacTHOM MpaBe 1 6e30MNacHOCTY, a TakXKe NPaBo
BefeHus 60eBbIX AeCTBUI Ha Mope. B 3Tom oTpe-
JaKTMPOBaHHOM COOPHUKe COBpaHbl CaMble N3BECT-
Hble 1 BAVATENbHbIE CyYaun U MHUNAEHTbI Ha MOpe.
B HEM mnccnepyetca BeCb CNEKTP MOPCKUX ornepa-
LA — OT BefIEHMA COBPEMEHHbIX «BbICOKOKITACCHbIX»
60eBbIX AEVCTBUI A0 OnepaLnii No Noaaep»KaHuo
npasBonopaaKa, KOTopble NPOBOAATCA BOEHHO-MOP-
CKMMU CUIIaMK 1 MPABOOXPaHUTENIbHbIMK OpraHa-
MM Ha Mope. B KHure onucbiBatoTca pakTnyeckme
006CTOATENBCTBA KaXKLOro Clyyas U UHUMGEHTA;
npepgnaraetca NoapoOHbI aHanNM3 U OCMbICIIEHNe
HenpexoasLlen BaXKHOCTY CNTyYaeB N MHUUOEHTOB,
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MX 3HaYeHVA ANA Pa3BUTKA MPABOBOrO PErynnpo-
BaHWS MOPCKUX onepauui 1 gp.

10. P. boynu. MpepoTBpalleHne TeppopucTi-
YyecKMX aTak Ha Mope: PUCKN MOPCKOro Teppo-
pr3ma n mexayHapogHoe npaso.

Bowley, R. (2022). Preventing terrorist attacks
at sea: maritime terrorism risk and international
law. Routledge.

B nocnegHve pecatnnetus Gbin0 WUPOKO Npu-
3HAHO, YTO TeppOopUCTUYECKME aTakN Ha Mope
MOTYT NPUBECTU K OOMbLUVM }epTBaM U Bbi3BaTb
3HauuTeNIbHble HapyLleHnA B obecneyeHnn CBo-
600HOro MeXXOyHapOAHOro CyfoxoncTea. Bcnen
33 OCBELUEeHMEM CXOXKECTU U Pasnynm Mexxay nm-
paTCTBOM 1 MOPCKMM TEPPOPU3MOM B STOW KHUIre
paccmatpuBaeTca, Kak MexayHapoaHbI Kogekc
Mo OXpaHe CY4OB M MOPTOBbIX CPEeACTB U gpyrue
Mepbl N0 naeHTUOMKaLM N OTCNIEXNBAHNIO CY-
[0B, NpegyCcMoTpeHHble MeXKayHapoaHOW KOHBEH-
uMen No OXpaHe YyenoBeYvYeCKomn KM3HU Ha Mope
1974 roga, MOTYT CHU3UTb PUCK TEPPOPUCTUYECKIMX
aTak Ha mope. ABTOp 06bAcHAET, noyemy KoHBeH-
uma OOH no mopckomy npasy 1982 roga ganeka
OT YETKOro onpegeneHna NOHOMOUNI roCyaapcTs
Mo 3aLuTe MOPCKNX COOPYXKEHUI, MOABOAHbIX Ka-
6enen n TpybonpoBoAOB OT NOCAraTeNnbCTB Tep-
popucToB. B cBeTe ykasaHHOM HeonpeaenéHHOCTH
n3yyaetcsa, Kak lNpotokon 2005 roga kK KoHBeHUUu
0 60pbbEe C HE3aKOHHBIMU aKTaMK, HanpPaBeHHbI-
MU NPOoTUB 6€30MacHOCTN MOPCKOIo CyOXOACTBa,
LOKTPUHA HEO6XOAMMOCTY U HEOTbEMJIEMOE NPAaBO
rocyfapcTB Ha CaMOOOOPOHY MOTYT MPUMEHATHCA
B KOHTEKCTe 6e30MacHOCTM Ha MOPE, a TaKXKe ApY-
rve Bonpochbl.

11. Y. AHgepcoH, [Ixk. Xanp, K. ge na Pio. Mop-
CKOe CYyA0XOACTBO M OKpY»KaloLas cpefa: npaBo
1 NnpakTuka (3-e nspg.).

Anderson, C., Hare, J., & de la Rue, C. (2022).
Shipping and the environment: law and practice
(3" ed.). Informa Law from Routledge.

C momeHTa nepsoi nybnunkauymm B 1998 rogy
3Ta KHUWra ABnAeTcA BeayLlen paboTol no mexay-
HapOOHOMY M aMepUKaHCKOMY NpaBy 1 NpaKkTuKe
B 3TOV chepe. ABTOPbI KHUTY — N3BECTHbIE OPUCTDI
1 cTpaxoBble cneyunannctol ¢ 6onee yem 100-net-
HMM COBOKYMHbIM OMbITOM PaboTbl, KOTOPbIN
BKJIOYAET HENMOCPeACTBEHHOE COMPUKOCHOBEHME
CO MHOTUMUW KPYMHbIMU UHLMAEHTaMW. [aHHbIN
TpyZ ABNAETCA He TONbKO BceobbeMoLmm cripa-
BOUYHMKOM, HO 1 60raTbiM MCTOYHUKOM BBOLHOIO



MaTepuana 1 NpakTUYecknx naen, Kotopble 06b-
ACHATCA JOCTYMHbIM A3bIKOM, LLleHHbIM KakK AN
IOPUCTOB, TaK N ANA WMPOKOW MeXAYyHapoaHOoM
unTaTenbCKom ayanTopumn. Tekct 6bin 06HOBNEH
B 4aCTW OCHOBHbIX BOMPOCOB, Kacawwmxca 3a-
rPA3HEHUA C CYAOB, yAaNeHUA 3aTOHYBLUWX CYL0B
N c6poca OTXOLO0B B MOPE, U pPaCLLUMPEH A0 ApY-
rMX COBpPeMeHHbIX 0bflacTel, BKIoYasa 3arpasHe-
HWe NpPU NPOBEAEHNN MOPCKUX onepauunii nocne
B3pbiBa Ha Deepwater Horizon, BbIOpoChl MnacTrka
B MOpe, yTUIr3aLmio CyloB, MONAPHbIE onepaLmm
1 GbICTPO MEHAKLWMECS OrPaHNYEeHNA Ha BbIOPO-
Cbl yriiepofa ¢ MOPCKUX CyZlOB, a TakXe yrpo3bl
6e30MacHOCTY, TaKU1e Kak KnbepaTakuy, Teppopr3am
N COBpeMeHHble ¢popMbl NMPATCTBa.

12.J1. H. HryeH. Pa3Butne mopckoro ny6nuny-
HOro npaBa opraHamu No yperynupoBaHuio cno-
poB B pamkax KoHBeHuun OOH no mopckomy
npa.y.

Nguyen, L. N. (2022). The development of the
law of the sea by UNCLOS dispute settlement bod-
ies. Cambridge University Press.

7O nepBoe McceoBaHUe, B KOTOPOM AaéTcA
cMCcTEMATMYECKan OLeHKa TOro, Kakum obpasom
OpraHbl Mo yperynvmpoBaHuio cnoposB KoHBeHLMK
OOH no mopckomMy npaBy BAMAIOT Ha pa3BuUTMe
MOPCKOro Ny6MYHOro NpaBga, a TakKe packpblBa-
toTCA aKTOpbl TAKOro Pa3BUTUA. B KHUre aHanu-
3UPYIOTCA peLleHra yKa3aHHbIX OpraHoB 1 NpaBo-
Bble MO3MLMM NO KNoYEBbIM acnekTaM MOPCKOro

V. 0b30P HOBUHOK JIMTEPATYPbI N0 MOPCKOMY MNMPABY

ny6NYHOrO NpaBa. 34eCh Tak»Ke PacCMaTPUBaOTCA
daKTopbI, BNUAIOWME Ha MPUHATME TEX U NHbIX
pelweHnin. 3To No3BonAeT 06BACHUTb YCNOBUS,
B KOTOPbIX AENCTBYIOT OpraHbl MO yperynnposa-
HMIO CMOPOB B paMKax KOHBEHLMW, 1 TO, KaK 3TO
B/INAET HA MX BO3MOXHOCTU N CTPeMSIeHne pas-
BMBATb NPaBo.

13. A. K. Po6nec-mnagwmit. CronKkHOBeHMA
CYAOB B MOPCKOM Ny61nYHOM npaBe: apburpax
no l0xHo-KuTtaiickomy mopto.

Robles, A. C,, Jr. (2022). Vessel collisions in the
law of the sea: the South China Sea Arbitration.
Palgrave Macmillan.

OTa KHMra nocesAlleHa pelleHnto TpubyHana
no IOXHo-KnTackoMy MOPpIo B HaCTW, KacatoLemncs
yrpaBfieHnA KUTaNCKUMU NPaBOOXPaHUTENbHbIMU
OpraHamu CBOVIMW MOPCKUMM CyaamMu Takum 06-
pa3om, Mpu KOTOPOM CO3[aBasiCA PUCK CTONIKHOBE-
HMA C GUANNMMHCKAMW FOCYAAaPCTBEHHBIMI CyAaMm
Ha otmenu Ckapbopo B anpene u mae 2012 roga.
B naHHOW paboTe NPOCTbIM A3BIKOM 06BACHAIT-
cA MexxpgyHapogZHble npaBunia npegynpexaeHns
CTONKHOBeHUI cynos B Mmope (MIMMCC / COLREGS)
N paccaTpuBaTCA COOTBETCTBYIOLIME UHLNLEHTDI.
B Hen aHanu3npytotca HapyweHua MIMCC co cTo-
poHbl Kntaa c onopon Ha ceKpeTHble JOKYMEHTI
OununnuH, packpbliTble Ana apbuTparka, TexHnye-
cKkme paboTbl NpPodeccroHanbHbIX MOPAKOB 1 OT-
YéTbl, NpefCcTaBNeHHble TPUOYHany akcnepTamm
no 6e3onacHOCTM cyfoxoacTaa. =

0630p nodzomossieH NleaHom Kob4yeHko
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V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

1. Gelgeg, A. (2022). Allocation of liability for
dangerous goods under international trade law:
CIF and FOB contracts. Bloomsbury Publishing.

This book explores the allocation of risk and li-
ability of dangerous goods between the seller and
the buyer under CIF (Cost, Insurance and Freight)
and FOB (Free on Board) contracts, providing an
in-depth study of the issue of carriage of danger-
ous goods in the context of international trade law.
In addition to offering specific solutions to issues
arising in the context of the contract of sale, the
book provides a non-contractual angle, putting
forward suggestions under non-contractual mech-
anisms. Importantly, the book incorporates case
law examples from the Commonwealth and the
US. Dangerous goods that are carried by sea can
cause potential risks of losses and damages to the
vessel, other cargoes, and lives on board. The book
fills a gap in the literature by addressing the issue
of the allocation of liability in detail with examples
from multiple jurisdictions and proposing solutions.

2, Girvin, S. (2022). Carriage of goods by sea
(3 ed.). Oxford University Press.

Carriage of Goods by Sea provides an extensive
comparative analysis of the carriage of goods by
sea, examining the principles, regulation, responsi-
bilities, obligations, and immunities within this area
of English law, and other common law jurisdictions,
in a single volume. The book covers all necessary
aspects for understanding the law of carriage by
sea. The third edition provides a thorough update
from the publication of the previous edition in 2011
including new bills of lading, major Commonwealth
developments impacting on the law in this field,
and UK Supreme Court decisions. The new edition
also includes a new chapter relating to damages.

3.Jia, S., Liz Zhao, L. (Eds.). (2022). Commer-
cial and maritime law in China and Europe. Infor-
ma Law from Routledge.

Both China and Europe have a long tradition of
commercial and maritime law. This book links the
vital component of maritime law with commer-
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cial law, financial law, and trade policy. The book
has performed a remarkable task in making con-
nections between China and Europe through the
lenses of substantive and procedural laws, covering
a wide range of areas, including commercial law,
insurance law, salvage, EU maritime law and Brexit,
carriage of goods by sea, arbitration, mediation,
litigation, the recently formed China International
Commercial Court, and different liability regimes,
as well as a brief look forward into new initiatives
and artificial intelligence in the digital age.

4, Allen Sr., C. H. (2022). International law for
seagoing officers (7t ed.). Naval Institute Press.

The seventh edition of this book brings clarity
and context to international law for the seagoing
professional. This book is the only work that ad-
dresses the international law of the sea from the
perspective of the United States. For those who
operate on, under and over the sea, international
law can sometimes be as complex as it is important.
This book was designed to bring clarity and context
to international law for the seagoing professional.
Following an introduction to public international
law and a short history of the law of the sea, the
book describes the rules that apply in ports and
in the adjacent maritime zones, including the ter-
ritorial sea, exclusive economic zone, archipelagic
waters, and the high seas. A highlight of the book
are the chapters that focus on subjects of greatest
interest to the seagoing professional, including
military and intelligence activities in the maritime
domain, maritime law enforcement activities and
the use of force at sea.

5. Rothwell, D. R. (2022). Islands and interna-
tional law. Bloomsbury Publishing.

Islands and their status in international law
have become one of the more contentious issues
in public international law. However, despite this,
there is no contemporary book-length study on the
question. This book fills that gap. Written by one of
the world’s leading public international lawyers, it
offers an authoritative overview of how public in-



ternational law operates in relation to islands. Key
issues such as artificial islands, archipelagos, sov-
ereignty, territorial rights, maritime entitlements,
and governance are explored in depth.

6. Klein, N., Parlett, K. (2022). Judging the law
of the sea. Oxford University Press.

The dispute settlement regime in the UN Con-
vention on the Law of the Sea (UNCLOS) has been in
operation for well over twenty years with a steadily
increasing number of important cases. This signifi-
cant body of case law has meaningfully contributed
to the development of the so-called “constitution
of the oceans”. Judging the Law of the Sea focusses
on how Judges interpret and apply UNCLOS, and
it explores how these cases are shaping the law
of the sea. The role of the Judge is central to this
book’s analysis. The authors consider the role of
UNCLOS Judges by engaging in an intensive study
of their decisions to date and assessing how those
decisions have influenced and will continue to in-
fluence the law of the sea in the future. This book
also engages with the diverse facets that continue
to influence the process: who the Judges are, what
they do, and what their roles might or should be.

7. Horna, A. (2022). Law of the sea and mar-
itime delimitation: state practice and case law
in Latin America and the Caribbean. Routledge.

The law of maritime delimitation has been
shaped by the interpretation of certain provisions
of the United Nations Convention on the Law of
the Sea, which has led to State practice being ne-
glected in current scholarship. This book presents
an overview of the under-examined question of the
impact of State practice in Latin America and the
Caribbean on the development of the law of mari-
time delimitation. Examining the status of maritime
boundaries in Latin America and the Caribbean, this
book also ponders the impact of State practice and
case law on the law of maritime delimitation. It out-
lines the historical framework of the establishment
of maritime jurisdiction during colonial times and
assesses the evolution of maritime delimitation and
the contribution of Latin America and the Caribbe-
an to the modern law of the sea.

8. Black, A., Papavizas, C. G. (2022). Maritime
law answer book. Practising Law Institute.

Maritime Law Answer Book provides answers
to maritime law questions facing specialists and
non-specialists alike, addressing issues that im-

V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

pact vessel owners, vessel bankers, and shippers
of goods. Beyond examining traditional issues that
arise generally in maritime disputes, such as choice
of law and limitation of liability, this resource covers
an array of U.S. regulatory issues ranging from pro-
motional programs, such as the Maritime Security
Program and coastwise trade regulation, to vessel
financing considerations, environmental protec-
tion regulations, and criminal enforcement. The
coverage is organized by the basic communities
that come into contact with maritime law, such as
vessel owners, bankers, and cargo shippers, and fo-
cuses on the kinds of questions members of those
communities are likely to encounter in their daily
practice. And while the material focuses on U.S. law
and practice, the authors include some reference to
U.K. law, which has significant influence on many
practices, leases, and financial transactions.

9. Letts, D., Mclaughlin, R. (Eds.). (2022). Mar-
itime operations law in practice: key cases and
incidents. Routledge.

The law that applies to maritime operations
at sea is complex and comprises two distinct ele-
ments: treaty law (1982 United Nations Convention
on the Law of the Sea), and the cases and incidents
that occur at sea in both peacetime and during
armed conflict which result in the creation of cus-
tomary international law applicable to maritime
operations at sea. This book covers sovereignty and
vessel status, jurisdiction and interdiction, freedom
of navigation, maritime law enforcement and se-
curity, and the law of naval warfare, this edited
collection brings together the most famous and
influential cases and incidents at sea. It explores
the entire spectrum of maritime operations from
“high end” war-fighting to constabulary operations
that are conducted by naval forces and maritime
law enforcement agencies at sea to provide the
factual circumstances of each case or incident; it
offers sophisticated analysis and insights into the
case or incidents enduring importance, and their
significance for the development of the law appli-
cable to maritime operations, etc.

10. Bowley, R. (2022). Preventing terrorist at-
tacks at sea: maritime terrorism risk and interna-
tional law. Routledge.

Over recent decades, it has been widely rec-
ognised that terrorist attacks at sea could result in
major casualties and cause significant disruptions
to the free flow of international shipping. After
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discussing the overlaps and distinctions between
piracy and maritime terrorism, this book considers
how the International Ship and Port Facility Security
Code, and other vessel identification and tracking
measures in the 1974 International Convention for
the Safety of Life at Sea, would be likely to reduce
the risk of terrorist attacks at sea. It explains how
the 1982 United Nations Convention on the Law of
the Sea is less than clear on the powers of states to
protect offshore installations, submarine cables and
pipelines from interference by terrorists. In light
of these uncertainties, it considers how the 2005
Protocol to the Convention for the Suppression of
Unlawful Acts Against Maritime Navigation, the
doctrine of necessity and states’ inherent self-de-
fence rights might apply in the maritime security
context, and other issues.

11. Anderson, C., Hare, J., & de la Rue, C.
(2022). Shipping and the environment: law and
practice (3" ed.). Informa Law from Routledge.

From the time it was first published in 1998,
Shipping and the Environment has been the lead-
ing text on international and US law and practice in
this field. Written by renowned legal and insurance
practitioners with over 100 years of combined spe-
cialist experience, including first-hand knowledge
of many major incidents, it is not only a compre-
hensive reference work but an abundant source
of introductory material and practical insights, all
explained with a clarity appreciated by lawyers and
non-lawyers alike in a broad international reader-
ship. While updating its core subjects of pollution
from ships, wreck removal and dumping at sea,
this enlarged text extends into other modern ar-
eas including pollution from offshore operations
after Deepwater Horizon, plastics released into
the sea, recycling of vessels, polar operations, and
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the fast-changing restrictions on carbon emissions
from ships, as well as safety threats such as cyberat-
tacks, terrorism and modern forms of piracy.

12. Nguyen, L. N. (2022). The development of
the law of the sea by UNCLOS dispute settlement
bodies. Cambridge University Press.

This is the first study to provide both a system-
atic assessment of the ways by which the dispute
settlement bodies of the United Convention on
the Law of the Sea (UNCLOS) contribute to the
development of the law of the sea and an exposi-
tion of the factors that explain such contribution.
The book analyses UNCLOS dispute settlement
bodies’ decisions and the legal reasoning in key
areas of the law of the sea. It further examines the
factors that impact the decision-making process
of UNCLOS tribunals to explain the parameters
within which UNCLOS tribunals operate and how
this impacts their ability and willingness to de-
velop the law.

13. Robles, A. C., Jr. (2022). Vessel collisions in
the law of the sea: the South China Sea Arbitra-
tion. Palgrave Macmillan.

This book focuses on the decision of the Tribu-
nal in the South China Sea Arbitration that China
had operated its law enforcement vessels in ways
that created risks of collision with Philippine official
vessels at Scarborough Shoal in April and May 2012.
The book explains the International Regulations
for Preventing Collisions at Sea (COLREGS) and the
incidents in layperson’s terms. It analyzes China’s vi-
olations of the COLREGS on the basis of confidential
Philippine documents declassified for the Arbitra-
tion, technical works by professional mariners, and
the reports submitted by the navigational safety
experts to the Tribunal. =

The review was prepared by Ivan Kobchenko
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1400 pybnen B rog** 30 000 pybneii B rog

[]

AccoumnmpoBaHHOEe UIeHCTBO (KOprnopaTUBHOE) |:| MonHoe uneHcTBO (KOpNopaTUBHOE)
1400 pybneii B rog 30 000 pybneii B rog

[]

OWNO/Ha3BaHME KOMMNaHUK:

Ha3BaHuve KomnaHuy, COTPYyAHNKOM KOTOpOl7| Bbl aBnaeTecs, Ll,OJ'I)KHOCTb/Cd)epa AeATESIbHOCTN KOMNaHUN:

PervoH geatenbHocTy, agpec onAa koppecnoHaeHUMn:

KoHTaKTHbIN TenedoH:

E-mail:

Be6-canT:

O cebe/o komnaHum (MHPopmaLma byaet foctynHa uneHam "RUMLA’, ecnu BbI6paH Nyo6numyHbIi npodunb):

HononHuTtenbHasn I/IH(I)OpMaLI,VIFI, KOTOPYIO Bbl xoTenu 6bl Ham COO6LLI,VITb/LI,enVI BCTYNNEHNA B OpraHn3ayuio:

Harta: Moanuce:

* MNoppobHee € ycnoBUAMY U NPenMyLLeCTBaMU KaXXAoro BapraHTa MOXXHO O3HaKOMUTLCA Ha caiiTe rumla.org.

** Onnata B3HOCa OCYLIECTBNIAETCA MyTeM 6aHKOBCKOro NepeBofa no ciefyowmm peksr3nTam: nonyyatesb — ACCoLMaLmna no COAencTBUIo B pasBuTun
MeXAYHapOAHOro Ny6MYHOTO N MeXAYHapPOAHOro YacTHOro Mopckoro npasa, IHH/KMIM 7842161386/784201001, 6aHk-nonyyatenb — AO «TuHbKodd BaHK»,
K/c 30101810145250000974, p/c 40703810800000708662, BUK 044525974.

Cornacme Ha 06paboTKy NepcoHaNbHbIX faHHbIX

B uensax paccbinkn nHpopmaumm o featenbHoCcT Accoumanum, HanpasneHnsa yBeAOMIEHUN B COOTBETCTBMM € YcTaBoM Accoumaumm
oT 6 aBrycta 2018 r.,, a TakxKe MHPOpPMUPOBaHWA NoceTUTenei caita rumla.org o uneHax Accoumaunm B cooTBeTcTBMM C MNonnTtrnkon obpa-
60TKM NepCcoHanbHbIX AaHHbIX (pa3mMellyeHa Ha caiite rumla.org) Aato cornacue Accoumanmm No COAeNCTBUIO B Pa3BUTUM MEXAYHAPOAHOMO
ny6AnYHOro 1 MeXAyHapOAHOIro YaCTHOro MOPCKOro MpaBa, pacnonoxeHHon no agpecy: CaHkT-MNeTepbypr, Opnosckas yn., a. 1, nuT. A,
odunc 31-H, Ha 06paboTKy MOMX NEePCOHaNbHbIX AaHHbIX, YKa3aHHbIX MHOW B HAacTOALEeM 3asaBeHNN, TO eCTb Ha COBepLUEHMNe AeNCTBUN,
npeaycmMoTpeHHbIx Nn. 3 cT. 3 PepepanbHOro 3akoHa ot 27 ntonsa 2006 r. N2 152-03 «O nepcoHanbHbIX AaHHbIX». HacToALlee cornacue gei-
CTBYET CO [JHA ero NofAnucaHna Jo AHA OT3biBa B NMCbMeHHOW Gopme.

Harta: Moanwuce:
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