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BcTtynutenoHoe cnoBo

MATbIN NTOrOBbIN BbINYCK KypHana 3a 2021 r. oxBaTbiBaeT nepu-
opf C oKTAGPA Mo aekabpb. B ypHane oTmeuyeHbl BakHelLLne Co-
6bITVIA MOPCKOrO NpaBa 1 faHbl 0630pbl Hanbonee NHTEPECHbIX
cynebHbix fen. Kpome Toro, TpaAnLMOHHO OTPa)KeHa CTaTUCTHKa
«MOPCKUX» fen B apbutpaxHbix cygax PO 3a neprog c oktabpa
no gekabpb, a TakKe pe3toMUpoBaHbl Bce 0630pbl cyaebHom
npakTuKkM 3a 2021 r. N3 npeablgyLWmx BbiMyCKOB.

Bbe3ycnosHo, BaxHenwym cobbiTem B 0611acT MOPCKOro npasa
ana Poccum ctano Bo3o6HoBNEHME unleHCTBa B MexayHapoga-
Hom mopckom KomuTteTe (MMK) (Comité Maritime International
(CMI)). Accounaums mopckoro npaea “RUMLA” 6bina npuHsTa
B coctaB MMK B KauecTBe HaLMOHanbHOW accoLmaLmm MOpCKo-
ro npasa Poccmun npakTnyeckn egmMHOrnacHO Ha ronocoBaHNM
leHepanbHoOl accambnen, coctoasLemcs 30 ceHTAGpPs 2021 r.

B nATOM BbINyCKe »KypHasna U3fioxeHa NCTopura Co3haHnA 1 ges-
TenbHOoCTM MMK ¢ KoHua XIX B. 4O Hawux AHEN, a TakXKe yua-
CTVA B HEM NpeacTaBuTenen POCCMncKon nmnepumn, B YaCTHOCTU
®.0. MapTeHca - npodeccopa CaHkT-lNeTepbyprckoro yHMBEPCUTETA, NPY COAENCTBUN KOTOPOTO NPOo-
wna nepBas KoHPepeHuua KomunteTa B 1897 1. B bptoccene, a Takke M.A. poH Taybe, N.A. OBUNHHMKOBA,
C. Tonca, C.B. Pyxnosa, .WN. KapHuukoro, B.3. lpesca, I[. CtebnuHa-KameHckoro, M. beHncnasckoro,
M.M. JlnHpeHa.

Accoumauma mopckoro npasa “RUMLA” BbipaxaeT 6narogapHocTb bynaty Kapumosy 1 ViBaHy KobueHko,
KoTopble BeflyT CTaTUCTUKY «<MOPCKMX» Aen. [Jo BbiIxoaa B CBeT XypHana «<Mopckoe npaBo» oHa He ny6u-
KoBasacb, BeAb fefla apoUTPaKHbIX CYLOB He KBaNMPpUUUPOBANINCh B KauecTBe «MOPCKUX» Afs Lenemn
yuyeTa. Mexay Tem ux BblenieHne B OTAENbHYIO KaTeropuio 1 CTaTUCTUYECKNIA yYeT nmeloT 6onblioe
3HayeHue anAa oTpaciu.

B sToMm Bbinycke paccmoTpeHo Onpegenenune BC PO ot 17 mapTa 2021 r. N2 307-2C21-1344 no peny
Ne A21-4281/2018 (PocnpupodHadsop v «[noban-®nomy), B koTopom Cya NpUXOANT K BbIBOAY, UTO Bpe[,
NPUYNHEHHbI BOOHOMY OObeKTY B pe3yfibTaTe HeUCMNoiHeHNA 06A3aHHOCTM MO NogbeMy 3aTOHYBLUEro
CYQHa, NOANEeXNT BO3MELLEeHNI0 COOCTBEHHMKOM CyAHa, a He dpaxToBaTeneM (apeHOaTopom).

[aHo Takxe pestome gena NeA05-3827/2021 (ITAO «Poczoccmpax» v AO «CesepHoe pe4dHoe Napoxo0cmeo»),
B KOTOPOM 6blfla NpUMeHEHa OroBOpKa O BO3J/TIOXKEHUN PUCKOB U OTBETCTBEHHOCTYM 3@ NanyOHbIN rpys3
Ha rpy3ooTnpaButensa. ApOuTpakHbIl Cya NpULLEN K BblBOAY, YTO OCHOBAHWUI ANA BO3/10KEHNA OTBET-
CTBEHHOCTU Ha NepeBo34MKa B C1ny nonoxkeHun nogn. 2 n. 1 ct. 166 KTM PO 3a ytpaty nanybHoro rpysa
He MMEETCA NMPU HaNNYMM OFrOBOPKM B KOHOCAMEHTE: «...NMafyOHbI IPy3 Ha prYCKax U OTBETCTBEHHOCTU
dpaxToBaTena / oTnpaBuUTENA», — C y4eTOM TOro, UTo GaKTMUYeCKO NPUUYNHON yTpaTbl rpy3a ABUNICA
BHE3arHbI yaap BOJHbI, MO CUJe MPEeBbIWAOLWEN NPOrHO3npyemble MOrogHble YCI0BUA.

3aBepiaet 0630p cyaebHom npakTrky geno N2 A33-15874/2020 (OrYrl «Pocmopnopms» v AO «Xamarackuli
MOpCKoU mop208bili NOpM»), PACCMOTPEHHOE CYJOM KacCaLMIOHHOWM MHCTAHLUUK B OKTAGpe 3TOro roaa,
rae paspeLueH Bonpoc onnaThl YCIyr NoO HaXOXAEHWIO TeJOKOSa B PeXXMMe OXUaHUA.
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B pazpene «My6nvkaunm» ymTtatenb HangeT CTaTbio O MepeBasike rpy3a Kak TPaHCMOPTHOM 06s3aTeNb-
CTBE B MOPCKOM YaCTHOM MpaBe, B KOTOPOW paccMaTpuBaeTcA NpobnemMa NpaBoBOro perynMpoBaHus
nepeasnku (neperpyskm) B poCCUNCKOM 1 3apybexHOM 3akoHoaaTenbcTBe. OHO He ABNAETCA eAnHO-
06pa3HbIM, @ 3aKOHOAATESb CTANIKMBAETCA CO CNIOKHOCTbIO COrNacoBaHNA B HOPMax NpaBa MHTEPECOB
BCEX JInL, MpaBa KOTOPbIX MOTYT ObITb 3aTPOHYTbl OCYLLECTBNIEHNEM YKa3aHHOW AeATeNIbHOCTY. B poccnii-
CKOM 3aKOHOJATeNbCTBE MHULMUPOBAH TPeOyoLWni 06CyKAeHWA NMOAXOA K PernameHTalumn penaoBbIx
nepeBasioK C BKNOYeHNeM cneunanbHblx ctatenn B KTM PO.

B ctatbe «MepTBbili GpaxT» aHanM3npyeTcs NpaBoBas NPYPOAa COOTBETCTBYIOLLErO MHCTUTYTa B KauecTBe
y6bITKOB, BO3HMKAIOLWMX B CBA3M C HEUCMONHeHNeM ¢ppaxToBaTesiem 0643aHHOCTY MO NPeAoCTaBAEHWIO
obbemMa rpysa B paMKax JOroBopa MOPCKOIN NepeBo3KmM rpysa. ABTOp NpuUBOAUT NprMepbl NOAXOA0B
K KBanndurKaLmm «MepTBOro ppaxra» N3 poCCUNCKON N MHOCTPAHHON cyfebHOM NpakTUKKM, noguyepKu-
BaeT MNPaKTMUEeCKylo 3HAaUMMOCTb MPaBUIbHOMO onpefesieHna AaHHOro NPaBOBOro CPeACTBa 3aLLKWThI,
a TakXe BblenaeT ero 0CO6eHHOCTN.

TpaanumnoHHo pybpurKom )XypHana ABnAaeTca 0630p HOBUHOK NUTEpPaTypbl MO MOPCKOMY npasy. B atom
BbINyCKe pacCMOTPeHbI 13 KHUT, onybnmKkoBaHHbIX B 2021 T.

CraTbu, HOBOCTM, 0630pbI CyfebHON NPaKTUKM 1 HOBUHOK NNTEPaTypbl AOKHbI 3aMHTepecoBaTh cre-
LManusnpyroLwmnxca Ha MOPCKOM NpaBe IPUCTOB: afiBOKATOB B LUMPOKOM CMbIC/e 3TOrO C0Ba, CyAel,
CTYOEHTOB, — U fleprKaTb UX B Kypce pa3BuTuA oTpacsv. Mbl ny6nnkyem cTaTbl yUYeHblX, MPaKTUKYOLKX,
a TaKXKe HaUMHALWKNX PUCTOB, YTOObI POpPMIMPOBaTh OPUANYECKOE COOOLLECTBO U3 NpeacTaBUTenen
BCEX MOKONEHUN.

Mbl pagbl BHECTM CBOW BKNAZ B YyHUPUKALMIO MOPCKOrO NpaBa BO BCeX ero acnekrax!

Mpe3udeHm Accoyuayuu mopckozo npasa “RUMLA”

KoHcmanmur KpacHokymckut



Preface

The fifth final issue of 2021 covers the period from October to
December. The journal highlights the most important maritime
law events and reviews the most interesting court cases. Besides,
the magazine traditionally reflects statistics of “maritime” cases
in the Commercial Courts of the Russian Federation for the
period from October till December, and also summaries all
judicial practice reviews for 2021 from the previous issues.

Undoubtedly, the most important event in the field of maritime
law for Russia was the renewal of its membership in the Comité
Maritime International (CMI). Maritime Law Association “RUMLA"
was accepted as a member of the CMI as a national maritime
law association for Russia by an almost unanimous vote of the
General Assembly, held on September 30, 2021.

The fifth issue contains a history of the establishment and
activities of the Comité Maritime International from the late
XIX century to the present day, as well as the participation
of representatives of the Russian Empire. In particular,
F.F. Martens - professor at St. Petersburg University, who attended the first conference of the Comité in
Brussels in 1897, as well as M.A. von Taube, I.A. Ovchinnikov, S. Luis, S.V. Rukhlov, LI. Karnitsky, V.E. Grevs,
G.G. Steblin-Kamensky, M. Benislavsky, M.M. Linden.

RUMLA is grateful to Bulat Karimov and Ivan Kobchenko who keep statistics on “maritime” cases. Prior
to the publication of the Maritime Law Journal, statistics on “maritime” cases have not been published,
as commercial cases were not categorised as “maritime”. However, such categorisation and statistics are
important for the industry.

This issue reviews the Supreme Court’s Ruling No. 307-ES21-1344 on case No. A21-4281/2018
(Rosprirodnadzor v Global-Fleet) where the Supreme Court concludes that damage caused to a body of
water by failure to perform the duty to lift a sunken vessel is subject to compensation by the shipowner,
not the charterer (lessee).

Another case in the review is Case No. A05-3827/2021 (PJSC Rosgosstrakh v JSC Northern River Shipping
Company) which deals with the “all risks and liability for the deck cargo are on the Shipper” clause. The
Commercial Court concluded that there are no legal grounds for assignment of liability upon the Carrier
for the loss of the deck cargo caused by a sudden wave whose destructive force exceeded estimated
weather conditions.

Case No. A33-15874/2020 (FSUE “Rosmorport” v JSC “Khatanga Commercial Seaport”) which was considered
by the court of cassation in October this year, where the issue of payment for icebreaking services on
standby was resolved, concludes the review of court practice.

In the Publications section, the reader will find an article on transshipment as a shipping obligation in
private maritime law, which examines the problem of legal regulation of transshipment in Russian and
foreign law. The legal regulation of transshipment (reloading) in Russian and foreign legislation is not

7
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uniform, the legislator is faced with the difficulty of harmonizing the interests of all persons in the law,
whose rights may be affected by its implementation.

The article “Dead Freight” analyses the legal nature of “dead freight” as losses caused by the failure
default to execute the obligation of the charterer to provide the volume of cargo agreed under the
contract of carriage of goods by sea. The author gives examples of approaches to the qualification of
“dead freight”in Russian and foreign judicial practice, emphasizes the practical relevance of the correct
legal qualification of “dead freight”, and also highlights the features of the “dead freight” institute.

A traditional feature of the journal is the review of new literature on maritime law and the law of the sea,
and this issue reviews thirteen books published in 2021.

The case reviews and articles, news and reviews of new publications are aimed to have a wide appeal
to those with interest in maritime law — attorneys, judges, students, and keep them keep abreast of the
developments. We publish articles by academics, practicing lawyers and also by young lawyers to shape
a legal community of all generations.

We are happy to contribute to the unification of maritime law in all its aspects!

President of the Russian Maritime Law Association (RUMLA)

Konstantin Krasnokutskiy



. HOBOCTW

OTyeTHOe cobpaHume Accoumnaumm
mopckoro npasa “RUMLA”

8 oKkTAbPA 2021 r. Poccuiickaa Accoumanms mop-
ckoro npaea “RUMLA" npoBena cobpaHue rno nto-
ram geAaTeNbHOCTY 3a rof, a TakXKe npasgHoBaHue
B 4yecTb NpuHATUA Accoumnauum B MexgyHapog-
HbI Mmopckon komuteT (MMK) (Comité Maritime
International (CMI)). HanomHum, uto 30 CeHTAGPSA
2021 r. coctosinacb Accambnes (obuiee exeron-
Hoe cobpaHue) MMK, Ha KoTopoli 6bin pa3pelleH
BOMPOC O NpuHATUM B KomuTeT Accoumaumm mop-
ckoro npasa “RUMLA” B KauecTBe HaLMOHaNbHOM
accoumaymm mopckoro npasa ot Poccun. Pewwe-
Hue Accambnen MMK 6b1510 NOYTN € AUHOTACHbIM
(MpuHATO 06WWMM rofiocoBaHmem YneHos MMK).
DTO UCTOpPUYECKOE COObITE OTKPbIBAET Nnepep
POCCMNCKMMUM IOPUCTaMK, CNeLnannu3npyownumm
B 06/1aCTU MOPCKOrO NpaBa, BO3MOXXHOCTb Mpu-
HUMaTb yyacTue B pa3paboTke MeXAyHapOAHbIX
KOHBEHLMIN B 06/1aCTV TOProBOro MopeniaBaHus
He B KauecTBe HabnoaaTenen, a B KauecTe NoJIHO-
LiEHHbIX YJIeHOB C NMPaBOM rosoca.

Mpe3ngeHT Accoumnaumm KoHctaHTuH KpacHo-
KYTCKMI B CBOEM [IOK/aZie pacCKasan o AeATeslb-
HocTn “RUMLA" ¢ momeHTa yupexaeHna B 2018 r.
Mo CeroAHALHNN AeHb.

Accoumauus mopckoro npasa “RUMLA” 6bina 3a-
perncTpupoBaHa [naBHbIM ynpasneHneM MuHoCTa
Poccum no CaHkt-letepbypry 30 aBrycta 2018 r.
K koHLy 2019 r. Accounanmen 6bin 3aperucTpu-
poBaH ToBapHbIn 3HaK “RUMLA” — cokpalleHHoe
Ha3BaHue ot RUssian Maritime Law Association.
Mopo6Hble abbpeBnaTypbl NMPUHATO MCMOMb30-
BaTb A4/1A HaLMOHANbHbIX acCoLMaLuii MOPCKOTo
npaea, Hanpumep, B AHrAum 310 “BMLA” (British
Maritime Law Association), Ha Manbte — “MMLA"
(Malta Maritime Law Association), B KaHapge -
“CMLA" (Canadian Maritime Law Association), npu-

yem ab6pesuatypa “CMLA” nybnupyetca ¢ Kntan-
ckom — China Maritime Law Association. Takue xe
abb6peBuaTypbl ncnonb3yoTca B AnoHuy, MonbLue
W APYrnx cTpaHax.

C 2020 r. Accoumauymenm MOpPCKOro rnpasa
“RUMLA" n3paetca KTM PO B neyaTHOM BUAE B ak-
TyanbHow pegakunn. KTM PO fgoctaTtouHo Crnox-
HO HaNTW B NeYaTHOM BUAE B KHUXKHbIX MarasnHax
B OTAMuMe oT, Hanpumep, paxgaHckoro nnn Ha-
norosoro kogekcos P®. B 2020 r. 6b11 13aaH cambli
60nbLwon TUpax — 1500 3K3eMNNAPOB, U3 KOTOPbIX
6onee 1200 6bI10 pacnpoCcTpaHeHo cpean Cyno-
XOAHbIX KOMMaHWIA, MOPTOB, lopuanYecknx Grpm,
3KCNeanToOpOB 1 APYrmMx opraHmsauuin. Pacnpo-
CTPaHeHne KOAEeKCOB COAeCTBOBaO NpuBeye-
HUIO HOBbIX YNeHOB B Accoumanmio, U Ha KOoHel,
2020 r. ux 6bin1o 6onee 40.

B ntoHe 2020 r. Accoumauns Havana n3agaBaTtb
0630pbl HOBOCTE MOPCKOrO NMpaBa, OHM BbILLN
3a VIOHb, UI0Nb, aBryCT 1 CEHTAGPD.
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MepBblt HOMep *ypHana «Mopckoe NpaBo» Bbl-
wen B AHBape 2021 r. n oxBaTbiBan NEPUOL, C OK-
TA6psa 2020 r. no AaHBapb 2021 r. Bcero B 2021 1.
Obl710 N34AHO NATb BbIMYCKOB »KYPHasa, BKAovas
Hactoawwmmn (N2 5 3a 2021 r.).

B mapTe 2021 r. 6bin1a 3aperncTprpoBaHa HoBas
penakuua YctaBa Accoumaumm, B KOTOPOM Obisio
NPAMO 3aKPEeneHO, YTO HaMpPaBeHUAMMN feATENb-
HocTK Accoumaumm ABAAKTCA yyacTre B MeXayHa-
POAHbIX OpraHM3aumax, accoymaumax, ceTax cne-
LManucToB B chepe MOPCKOro Npasa 1 TOProBoro
MOpPENJIaBaHWsA, MeXXAYHapPOAHbI OOMEH OMbITOM,
uneHcteso 8 MMK n T.4.

Mpe3ngeHT Accoumaumm pacckasan o ToM, Kak
6bl1a coCTaBMieHa 3aABKa Ha YNEHCTBO U Kak Npo-
xoauno ee paccmotpeHre MMK, a Take o npoue-
Jype ronocoBaHnA N NPUHATUA Accoumaumm mop-
ckoro npasa “RUMLA” B KauecTBe HaLMOHaIbHOM
accoumaumm mopckoro npasa ot Poccun. Janee
npuBegeHa KpaTkaa ncropma MMK, a Takxe uneH-
ctBa Poccnm B Hem (cm. €. 19-23).

OfHVM 13 NepBbIX LWaros Mo BKIOYEHNIO POC-
CUNCKMX IOPUCTOB B paboTy KomuteTa aBnaetca
npoBeaeHHbIN 7 nekabpa 2021 r. Accounaumnen
mMopckoro npasa “RUMLA” cemnHap no obcyxnae-
Huto NpoeKTa KOHBEHLMM O NPOAaXe CyA0B Ha OC-
HoBaHWK cygebHoro peweHua. O6 utorax npose-
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OEeHHOIro ceMMHapa MOXHO NpoYnTaTb B HAaCTOA-

Liem BbinycCKe »KypHaJia. E E
Mo okoH4YaHMM goknaga npesngeHTa YneHbl ?

Accoumaunn n npurnaweHHble nnnda oTnpasa- *

HoBanu 370, 6e3 NpeyBennYeHus, NCToprnyeckoe
cobbiTre. Kak npoxogmno npasgHoBaHne, MOXHO
nocMoTpeTb Ha oduumanbHom KaHane “RUMLA” E
B “YouTube", a Takke B poTopenopTaxke HKe.
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. NEWS

General Meeting of the Russian
Maritime Law Association “RUMLA"

On 8 October 2021, the Russian Maritime Law
Association “RUMLA” held an annual meeting and
a celebration to mark its joining the International
Maritime Committee (Comité Maritime Interna-
tional (CMI)). Back in September 30th, 2021 the
General Assembly of the CMI took place where
the issue of “"RUMLA"s membership as a nation-
al maritime law association from Russia was put
to vote. The decision of the CMI Assembly was
almost unanimous (adopted by a general vote
of CMI members). This historic event opens up
the possibility for Russian lawyers specialising in
maritime law to participate in the drafting of in-
ternational maritime conventions.

Konstantin Krasnokutsky, President of the Asso-
ciation, gave a report on “RUMLA"s activities from
its establishment in 2018 to the present day.

“RUMLA" was registered by the Head Depart-
ment of the Ministry of Justice of the Russian Fed-
eration in St. Petersburg on 30 August 2018. By the
end of 2019, the Association had registered the
trademark “RUMLA’, short for RUssian Maritime Law
Association. Similar abbreviations are commonly
used for national maritime law associations, e.g. in
the UK —“BMLA" (British Maritime Law Association),
in Malta - “"MMLA” (Malta Maritime Law Associa-
tion), Canada - “CMLA" (Canadian Maritime Law As-
sociation), whose abbreviation “CMLA"is duplicated
with China’s — China Maritime Law Association. The
same abbreviations are used in Japan, Poland and
other countries.

Since 2020, the Maritime Law Association
RUMLA has been publishing the Merchant Ship-
ping Code of the Russian Federation in a print and
up-to-date version. It is difficult to find the MSC
RF in hardcopy in bookstores, unlike, for example,

14

the Civil Code or the Tax Code. In 2020, the largest
print run was 1500 copies, of which more than 1200
were distributed to shipping companies, ports, law
firms, freight forwarders and other organisations.
The distribution of the codes has helped to attract
new members and by the end of 2020 there were
more than 40 members.

=)

In June 2020, the Association started publishing
Maritime Law Reviews, with reviews published for
June, July, August and September.

In December 2020, the Association received reg-
istration for the Maritime Law Journal as a print
media. For the first time in Russia’s history, a fully
bilingual (Russian-English) journal with a scientific
and educational focus in the field of maritime law
saw light.

The first issue of Maritime Law was published in
January 2021 and covered the period from Octo-
ber 2020 to January 2021. A total of 5 issues of the
magazine were published in 2021, including the
presentissue 5/2021.
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networks of maritime and merchant maritime pro-
fessionals, international exchange of experience and
membership in the Comité Maritime International.

The President of the Association explained how
the application for membership was made and how
it was considered by the CMI, as well as the voting
procedure and the joining of “RUMLA" as the na-
tional maritime law association from Russia.

Below is a brief history of the Comité Mari-
time International and Russia’s membership (see
p. 24-28).

One of the first steps of involving Russian law-
yers in the CMI's work was the seminar held by
“RUMLA" on the 7 December 2021 to discuss the
draft Convention on the Beijing Draft (Recognition
of Foreign Judicial Sales of Ships). The details of the
seminar can be found in this issue of the journal.

Following the President’s report, the Association
members and invitees celebrated this, without any
exaggeration, historic event.

The celebration is documented at the official
“RUMLA"s YouTube channel, as well as in the pho-
toreport below.
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I.HOBOCTHU

KpaTkaa ncropua MexxayHapoaHoOro
MOPCKOro KOMUTETa M y4acTuA

B Hem Poccum

1. O 4UeHHOCTN fOroBOpPEeHHOCTEN
B o6nacTu mopennaBaHuA

C aHTUYHbIX BpeMeH MopenaBaHue npeg-
cTaBnAeT co60M OANH U3 OCHOBHbIX CNOCO60B
onocpeposaHua toproenn. OTKpbIToe Mope
He NpuHagaekano N He NPUHAANEXNT HUKOMY,
1 O NpaBunax NoBegeHNsa B Mope Nogam Npuxo-
ANTCA JoroBapusaTbcA. HacueT npasmn MOpCcKom
nepeBO3KM KOMMepCaHTaM 13 Pa3HbIX rOCYAapcTB
TaKXe HYXHO NPUXoAnTb K COrnacuio, Npu ToM 4To
BCEe 3aMHTepeCcoBaHbl B CXOXKEM 1 MOHATHOM ANnA
npeactaBuTenen BCeX IPUCANUKLNI peryanpo-
BaHMW. Taknm 06pa3oM, MOpe Kak NpPOoCTPaHCTBO
cB06OAbI YUUT pasHbIX NOAEN 4OroBaprBaTbcsa
ApYyr C Apyrom.

OnHUM 13 nepBbIX CBOLOB JOrOBOPEHHOCTEN
B 06n1acTv TOproBoro MopennasaHua 6oino Pogoc-
ckoe mopckoe npaBo (Nouoo ‘Podiwv NauTikédo),
He MMmeBlUee, OQHAKO, HUKAKOro OTHOLEHNA
K ocTpoBy Pogoc. OTo cBOA JOrOBOPEHHOCTEN
MopennasaTenen, xoguswux no CpegnsemMHomMy
MOpIO.

Popocckne mopckme obblyan ¢ KOMMeHTapua-
MU PUMCKMX IOPUCTOB Oblnv BKOUEHbI B InrecTbl
lOcTuHmnaHa (kH. 14). CooTBeTCTBYIOLWMNE NOAPaA3-
Aenbl (TUTy”bl) Kacanncb OTBETCTBEHHOCTN XO3AMHa
Kopabnsa 3a NPUUYMHEHHbIN Bpes; NpaBa KanutaHa
Kopabna npuv aBaprm BbIGPOCUTL rpy3 B MOpPE 1 Mo-
ClefyloWmx PacyeToB MeXy X03AMHOM Kopabnsa
1 COBCTBEHHVKaMV FPYy30B; OTHOLLEHWI MEXIY XO-
3AMHOM KOpabnsa 1 ynpasnsaoLWmMm, a TakxKe paga
WHbIX Npobnem, He yTPaTUBLIMX OCTPOTHI JO Ha-
CTOALLEro BpemeHu.

MNocTteneHHasA rmbenb cpear3eMHOMOPCKUX
aHTMUHbIX KYNbTYp NprBena K ocnabneHuto yno-
pAQOYEHHOCTUN OTHOLLEHNI Ha mope. Bo3poxae-
Hue fOroBOpeHHOCTEeN B chepe MOPCKON Top-
ronn Havyanocb B CpefHue BeKa C NoABeHNEM
LOKYMEHTOB, KOTOPble MMeHOBanncb kogndurka-

LUsAMM MOPCKMX HOPM 1 06bluyaeB (bapcenoHckas
kogndukauus, Bucbuinckasa kogudukauma v ap.).
9T0 Npoobpa3sbl COBPEMEHHbIX MeXAYHAPOL4HbIX
MOPCKMX KOHBeHUWMIN'. BMmecTe ¢ TeM npu cpepHe-
BEKOBOW Pa3pO3HEHHOCTM COLUMAsIbHbIX U NOK-
TUYECKNX CUCTEM TaKue KognpukaLmm He CTaHo-
BUINCb BCeOOLWMMN.,

Anbbep Jlunap otmeyvaeT, 4To B OTCyTCTBME 00-
LMX HOPM, YTPAUYEHHDbIX C aHTUYHBIX BPEMEH, MO-
pennasaTteny 1 Kynubl MO 1eNCTBOBaTb B CBOUX
NHTepecax abCcoNtoTHO HEOrPAHNYEHHO, TEM He Me-
Hee TakasA BCe03BONEHHOCTb MNO3BONANA U ApY-
rmm 6e3HakasaHHO [eliCTBOBATb NPOTUB HUX, YTO
$OpMMpPOBaNo B OTKPbITOM MOPEe aHTaroOHUCTHYe-
CKylo, BpaxkaebHyto cpepy?. [epBbiM fOKYMEHTOM,
HanpaBJfieHHbIM Ha NCMPaBieHNEe 3TON CUTyaL K
1 BO3BPAT K @aHTMUYHOW YNOPALOYEHHOCTH, CTan
bpaHuUy3CcKmin Bennknin MOpCKo OpAoOHaHC aBrycra
1681 r., KOTOPbIV NpeaCTaBnAN OO0l OCTaTOYHO
CcBOOOAHOE M3N0XKEHVE MOPCKMX HOPM 1 0ObluyaeB
NpoLLIoro. YkasaHHbIN AOKYMEHT CTasn nepBou Mno-
MbITKO rapMOHM3UPOBATb Pa3Hble HOPMbI U 06bI-
yau, a TakXKe CTas «<MCTOUYHMKOM BAOXHOBEHUA® ANiA
Tex, KTO CnycTA ABa Beka pa3pabaTbiBan nepsble
KOHBeHLMM B 0611aCTh MeXayHapOAHOIro MOPCKOro
npasa.

B pmanbHelwem npepctaBiieHne o cnocobax
yHUdMKaL MM NpaBu NOBeAEHNA Ha MOPe MeHs-
NoCb 1 NpMBENO K GOPMUPOBaAHUIO TOFO, YTO B CO-
BPEMEHHOM MMPE Ha3blBAOT «MeXAYHaPOAHbIM
MOPCKUM NPaBoM» — MeXAYHapOAHbIX [OrOBOPOB
1 KOHBEHLMIA, KOTOPble pa3pabaTbiBatOTCA, KaK Mpa-
BWJIO, HEMPABUTENbCTBEHHbIMN OpPraHn3aLnsMin
W OTKPbITbI ANA patuduKaLum (T.e. BKIIOUYEHNA B Ha-
LIMOHasbHYIO MPaBOBYIO CUCTEMY) FOCYLAPCTB.

' Lilar A., Bosch C. van der. International Maritime Commit-
tee. 1897-1972. Antwerp, 1972.P. 2.

2 |bid.P. 4.
*  lbid.P.6.
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2. Co3paHne MexayHapoaHoro
mopckoro komuteta (MMK)

Bo BTOpoin nonosuHe XIX B. OPUCTbI U YsiEHbI
napnameHTOB €BPOMENCKNX CTPaH NPU3HaNn He-
06X0AMMOCTb YHUPUKALMM MPABOBBIX HOPM B 00-
NacTn TOProBoro mopennasaHuA. PasHble mexay-
HapopfHble (0O6bIYHO HenpaBUTENbCTBEHHbIE) ac-
coumaLmm Hayanu CBOIO AeATeNIbHOCTb MO TaKoM
yHudurKauun.

B 1857 r. B JlToHzgoHe 6bina obpasoaHa Hauuo-
HanbHaA accoumaumna coumanbHbiX HayK. B 1864 r.
eto Obin coCTaBNieH NepBbI JOKYMEHT Mo yHUU-
Kauum HopM o6 obLel aBapum.

B 1873 r. 6bina ocHoBaHa Accoumauma no pe-
dopme 1 KognduKauum npaBa HapPOAOB, KOTopas
npegLwecTsoBana co3faHuio Accoumaunm Mexay-
HapogHoro npa.a. B 1890 r. ata Accoumauma nog-
Aepxana cospaHune Mopk-AHTBEpNEeHCKUX npa-
BUJT — LUMPOKO NpPU3HaHHOWN Kogndukaumm obbl-
YaeB TOProBOro MopernaaBaHus, NPUMEHALLNXCA
B Clyyae obuiert aBapuu. B MpaBunax cogeparcs
KpuUTepun OTHECEHUA PAaCXOA0B 1 YObITKOB K 06LLe-
aBapUINHbIM, a TaKXe NOPAJOK UX pacnpeaeneHns
MeXay y4acTHUKaMU MOPCKOro NpeanpuaTrs: cya-
HOM, FPy30M 1 GppPaxTom.

B 10 Bpemsa monogon 6appuctep 13 AHTBep-
neHa Jlyn OpaHK BbICTYNWA C UHALMATNBON B 6esb-
MMNCKUX BU3HeC-Kpyrax o0 co3gaHum accoumaLmm
MOPCKOro NMpaBa, KoTopas OpueHTNpPoBanach Obl
Ha Hy>X[bl NPaKTVKW. [10 ero MHeHWIo, AeATeNbHOCTb
accoumaumm fonxHa 6bITb HanpaesieHa Ha ycTpaHe-
HVe NPO6esIoB 1 HETOUHBIX MPABOBbLIX HOPM B MOP-
CKOW OTpac/vi 1 X yHUUKaLMIo MOCPeacTBOM 06-
CY>KAEHUIN NPOEKTOB MeXAYHapPOAHbIX JOrOBOPOB.
Ero ngen 6bina nogaepxarHa Accoumnanmen mexay-
HapOAHOro npaea, 1 29 anpena 1896 r. B benbrun
6blna cozgaHa nepsas B Mupe AccoumaLia MOPCKO-
ro npaea. Ee ocHoBaTenAamM ABNANNCL 6eNbrMNCcKM
MuHUCTP ABrycT BripHep, npegnpuHumatens B obna-
CT MOPCKOro CTpaxoBaHuA Yapsb ne PKyH u opuct
Jlyn ®paHk. ViMeHHO OHU pa3paboTany NOANTUKY
6yaylero MexayHapogHOro MOPCKOro KOMUTET],
COrnacHo KOTOPOW AeATeNlbHOCTb KomuteTa fOMmKHa
6bITb HanNpaB/ieHa He Ha JOCTVXKeHVEe abCTPAKTHbIX
N TEOPETNYECKNX PELLUEHN B 06/1aCTU MOPCKOTo
MpaBa, a Ha peasibHble 3arnPoCbl KOMMEPCAHTOB, MO-
pennaeaTenen N CTpaxoBLmnKos. Kpome Toro, B Ko-
MUTETE rapaHTUPOBANOCh PaBEHCTBO ANCKYCCUM ANA
BCEX €ro YYaCTHUKOB — HALMOHaJIbHbIX accoLuaLnin
MOPCKOro npaBa U He3aBUCUMbIX CMeunanncToB
13 pa3HbIxX cTpaH. Bnocneacteum 6bin10 cosgaHo
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elle HeCKosIbKO HaLMOHanbHbIX accouvaumin mop-
CKOro npaBa, 1 6 noHa 1897 r. 6bi1 odpuLManbHO
ob6paszoaH MMK, B cOCTaB KOTOPOro BOLUAN HaLW-
OHasbHble accoLMaLmn MOPCKOro npasa. ITOT AeHb
cuuTaetca gator popmanbHoro co3gaHus KomunteTa,
OQHaKO ero AeATe/lbHOCTb Havanacb Kak MUHUMYM
3a rof Ao yKasaHHbIX coobITuin®. Tak, feAaTenbHOCTb
MeXAyHapoAHOW opraHu3auum, HanpasieHHas
Ha BCECTOPOHHIOK YHUOUKALMIO HOPM B 06/1acTL
MOPCKOro Mpaga, e 6bl1a ynomsaHyTa B NUCbMe
oT MMK Kk Accoumnaumnun mexayHapofgHOro npasa,
JatnpoBaHHOM 2 nona 1896 T.

3. JearenbHocTtb MMK

Ha cerogHawHum geHb MMK aBnaetca ctapen-
Wwen MeXXAyHapoaHbI opraHu3auuer B obnactm
MOpcKoro npaea®. C MOMeHTa Hayana cBoel ¢pop-
MasibHoW feAatenbHocTn B 1897 r. KomuTeT yyacTBO-
Bas B pa3paboTKe NPOeKTOB MPaKTUYECKM BCEX N3-
BECTHbIX MOPCKUX KOHBEHLINIA.

lNepBOHaYanbHO MeXAYHapPOAHble KOHe-
peHunn Komuteta Npoxoannm B COTPYAHMYECTBE
€ 6ebrMnNCcKUM NPaBUTENIbCTBOM 1 HOCUN Ha3Ba-
Hue «bploccenbcKkme gunnoMaTMyeckrie KOHpepeH-
UMM MO MOPCKOMY MpaBy». B pamkax kKoHdepeH-
UM NPUHUMANNCh MeXAYHapOaHble KOHBEHLUN
npumepHo B TeueHne 80 neT. B yacTHoCTK, B Xo4e
3TUX KOHdepeHLMI OblIY MPUHATbI TaKME BaXKHbIe
AnA MOPCKOro TOProBOro npasBa JOKYMEHTbI, Kak
KoHBeHUMA anA obbefnHeHNA HEKOTOPbIX Npa-
BV OTHOCUTENIbHO OKa3aHMA MOMOLLM 1 CNacaHnsa
Ha mope 1910, laarckue npasuna 1924 r., KOTOpble
OblLIV NPU3BaHbl YHUGULIMPOBaTb MOPCKYLO NMepe-
BO3KY rpy30B No KOHOCaMeHTaMm, 1 MNpoTOKON K HUM
1968 r. (Maarcko-Bucbuinckue npasuna). Bnocnen-
cTBUY 6611 co3aaH KOpuanyecknin kKomuteT Mexay-
HapOoAHOW MopcKol opraHusaunu (International
Maritime Organization (IMQO)), koTopbli1 B3An pas-
paboTKy 1 BHECEHVEe U3MEHEHUIN B KOHBEHLUM
Ha cebs. Tak, nsmeHeHusa B Maarcko-Bucbuinckue
npaBuna, BHeceHHble MpoTokonom 1979 r., Gbinu
pa3paboTaHbl yxke IMO.

B HacToAwee Bpema MMK cyuwjecTByeT Kak
OCHOBHOW KOHCynbTaHT IMO® n pa3pabaTbiBaeT

4 Wiswall F.L. A Brief History. P. 1 (https://comitemaritime.
org/wp-content/uploads/2018/06/a-brief-history-wiswall.
pdf).

> lbid.P.5.

¢ Frawley N.H. A Brief History. P. 2. (https://comitemaritime.
org/wp-content/uploads/2018/06/A-brief-History-Frawlye.
pdf).
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NPOEKTbl MEXAYHAPOAHbIX KOHBEHLUN, KOTOPble
NpUHMMaTCA Ha 3aceganmax IMO. Kpome Toro,
KomuTeT coTpyaHMYaeT C ApYrMm MeXxayHapoaHbI-
MU opraHunsauuamm, Hanpumep ¢ Komuccnen OOH
no npaBy mexxayHapogHou Toprosnu (IOHCUTPAT).

B 1997 r. KomuteT nonyumn cTaTyC KOHCYJb-
TaHToB Npu OOH no Bonpocam mexayHapogHOro
MOPCKOro npasa.

OfHMM 13 NOCNefHNX NPOEKTOB, B pa3paboTke
KOTOPOro y4yacTBYIOT NpeAcTaButeny KommuTeTa,
ABnAeTcA KoOHBeHLMA O NpoAaxe Cy[0B Ha OCHO-
BaHWUN cygebHoro pelweHuns. IokyMeHT npu3BaH
pewunTb NpPobnemy NCKNIOYEHNA MOPCKOIO CyaHa
13 CygoBOro peecTtpa OfHOro rocyfapcTaa B Ciy-
yae, ecin pelleHne O nNpojaxe NPUHUMaNocChb
B Apyrom rocypapctse. [pnHATNE KOHBEHL N 3a-
nnaHnMpoBaHo Ha 2022 r., BeAeTCA akTVBHas paboTta
no AopaboTKe 1 06CYKAEHUNIO NMPOEKTa.

®epop OepopoBuny MapTeHc
(1845-1909)

4. Yyactume Poccum B MMK

C camoro Havana cyuecTBoBaHua KomuteTta
B 1897 r. Poccna nmena B Hem cBOMX npeacTaBu-
Tenen. YneHom KomurteTa ¢ gatbl €r0 OCHOBAHUA
apnanca Gegop Pegoposuy MapTteHc — npodeccop
CaHkT-MeTepbyprckoro yHuBepcmTeTa. OH TakxKe
NpUHMMan HenocpepcTBeHHoe yyacTue B KoHde-
peHunn Kommteta 1897 r. B bproccene’.

B 6tonneteHax koHpepeHunn Komuteta 1904
n 1905 rr. yka3blBaloTCA elle ABa YfieHa — rnpef-
ctasutena Poccuiickon Mmnepun: Muxann Anek-
caHaposuny ¢oH Taybe — coBeTHUK MUHUCTEPCTBA
NHOCTPaHHbIX gen® — n MieaH AnekcaHgposuy OB-
YMHHMKOB — NOAMNOJIKOBHUK (B AasibHEeNLLIEeM reHe-
pan-marop) Poccuickoro Mimnepatopckoro ¢pnota’.
N.A. OBUNMHHIMKOB TaK»e Oblfl y4aCTHMKOM KoHbe-
peHunn Komuteta 1909 r. B bpemeHe n 1913 r.
B KoneHrareHe''.

Mwuxaun AnekcaHgpoBuy ¢poH Taybe
(1869-1961)

7 Conférence de Bruxelles. Juin 1897. P. 9, 68, 74 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

8 Conférence d’Amsterdam. Septembre 1904. P. 27 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

9 Liverpool Conference. June 1905. P. 25; Copenhagen Con-
ference. May 1913. P. 39 (https://comitemaritime.org/pub-
lications-documents/documents-of-interest/).

1% Bremen Conference. September 1909. P. 54 (https://

comitemaritime.org/publications-documents/docu-
ments-of-interest/).

"' Copenhagen Conference. May 1913. P. 29 (https://comite- Cepreil Bacunbesuny Pyxnos
maritime.org/publications-documents/documents-of-in- (1852-1918)
terest/).
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CornacHo 6ronneteHio KoHdepeHuum 1909 r.
uneHom KomunTeTa ABNANCS CaHKT-NeTepOyprckui
agBokat CurnsmyHg, Jibtonc'.

B 1905-1907 rr. 6bIn10 yupexgeHo Poccuiickoe
06L1ecTBO MOPCKOro npaga'?, KoTopoe 6bino yKa-
3aHO B KauecTBe HalMoHanbHoNM accounaumm Poc-
cum B 6lonneteHn KoHpepeHunn Komuteta 1907 .
B 3acepgaHumn Komuteta yuactsoBanu Cepreii Bacu-
nbeBuy Pyxnos, npepcepatens O6LecTsa, TalHbIN
COBETHUK, uneH locypapcteeHHoro Coseta; Mocnd
MBaHoBuY KapHuukunii, Bule-npencepatens Obue-
CTBa, CeHaTop, npeacefartesib KOMUCCUKX MO pas-
paboTKe MOPCKOro Kofekca, 1 BanepuaH dgyap-
fnoBuy peBc — cekpeTapb ObuiecTBa, HoTapuyc™.
B.3. peBc npuHAaAn yyactme B BeHeunaHCKOM KOH-
depeHunn Komnteta 1907 1. B KauecTBe feserata
OT POCCUIACKONM accoumaumn',

B 6ronneTteHax KoHpepeHumin 1911 n 1913 rr.
cocTaB Poccuinckoro obuectsa MOpcKoro npasa
meHseTcs. Mpepcenatenem O6LecTBa CTaHOBUTCA
leopruii feopruesny CrebnnH-KameHCKWI, TaliHbINA
COBETHIK, COBETHMK MO NPaBOBbIM Bonpocam Mop-
CKOro MMHNCTEPCTBA, BULle-npegcenatenem — Mu-
xann Munxarnnosny beHncnaBcknin, ynpasnaowmnn
Jenamy BoctouHo-A3maTcKoro CygoxoacTsa, cekpe-
Tapem O6lecTBa — rocnoanH JINHAEH, COBETHUK
cyma, avpekTtop [enaptameHTta Toprosoro ¢pnora’e.

MNocnepgHee ynomuHaHne Poccuiickoro obuue-
CTBa MOPCKOro MpaBa Kak HalMOHanbHOW acco-
umnauum BctTpeyvaeTca B OtonneteHn KoHdepeHumm
Komuteta 1921 r. B AHTBepneHe. [pv 3ToM fgenaeT-
CA NOMETKa, YTO coCTaB 6i0po NPMBOAMTCA NO CO-
CTOAHMIO Ha AaTy npoBefeHnA KoneHrareHCKom
kKoHpepeHunn 1913 1" Bugnmo, KomuteT He pac-
nonaran uHGopmawuueln o geATeNbHOCTA POCCUN-
CKOW accoumaumnm.

YneHbl Komuteta n3 Poccuu: M.A. ¢poH Taybe,
N.A. OBUMHHUKOB 1 CnrnsmyHg Jlbtonc, — B nocnea-

Nocnd NBaHOBIMY
KapHuukui (1840-1914)

leoprun Neopruesmny
Creb6nuH-KameHckuin
(1855-1935)

12 Bremen Conference. September 1909. P. 22 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

* Venice Conference. September 1907. P. 752 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

" lbid. P.31-32.
> Ibid. P. 39.

6 Paris Conference. October 1911. P. 29; Copenhagen Con-
ference. May 1913. P. 46 (https://comitemaritime.org/pub-

Muxaun MunxainoBuy lications-documents/documents-of-interest/).
BeHuncnaBckuii (1860-1933) 7 Conférence d’Anvers. Juillet 1921. P. 30 (https://comite-
maritime.org/publications-documents/documents-of-in-
terest/).
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HWI pa3 yNnoMUHAIOTCA B GronneteHn KoHdpepeHumm
oT 1949 ., oHaKO B pa3aene «YMmepLuune YneHbi»'s,

MNponenaHHaa npeactasutTenammn Poccrumnckonm
nmnepun B Komntete paboTa 6bina nornoweHa
LpamaTtuyecknm cobbituamm Bennkon OKTabpb-
CKOW coumanuncTmyeckon pesontounu, NpaxaaH-
CKOW BONHOW, Mocneayowmumm penpeccmuamm un Bro-
PO MNPOBOI BOWMHOW. Bbinim yTpayeHbl BCe KOHTaK-
Tbl U HAPAOOTKM PYCCKUX MOPCKUX IOPUCTOB MPO-
wnoro. K npumepy, HpopmaLmio 0 LeATENbHOCTY
npepctasutenen Poccninckom nmnepumn B Komntete
npoLue HanTK Ha canTe KomuteTa, YeM B apXUBHbIX
JOKYMEHTaX, XPaHALLMXCA B COBpemMeHHon Poccnn.

B nepBoe nATMAeCATUNETIE COBETCKOW BNacTh
Ha PpoHe TOTaIbHOro OroCcyAapPCTBAEHMA SKOHOMU-
KW 1 OTPULLAHUA YaCTHOWM COBCTBEHHOCTM Ha cpe-
CTBa NMPOM3BOACTBA MEXAYHAapPO4HOE MOpPCKOe
TOProBoe NpPaBo He NPeACTaBAANo0 0coboro NHTe-
peca ana 3akoHoBefoB. OfHaKo HeO6XOAMMOCTb
yyacTuA B MeXJYHapO[HOW TOProse BbiHyXAana
CCCP patuduumnpoBaTb HEKOTOPbIE MEXAYHAPOI-
Hble KOHBeHL UMWY, a NpeacTaButenen CoBeTCKOro
Coto3a — nocTeneHHo BO3BpalaTbcA K paboTe
C Konineramu U3 gpyrux rocyfapcrs.

B 1969 r. B pokymeHTax MMK cogep»untca nH-
dopmauma o npuHATUK B ero coctaB CoBeTCKO
accoumaumm mopckoro npasa'®. B pasHbie rogbl
ot CoBeTCKoW accoymaLmm MOPCKOro npasa B 3a-
cepaHnax Komuteta yyactsoanu leoprumn Mac-
noB, Buktop YctnHos, Viga bapnHoBa, AHaTonum
KonopknH n pag gpyrux cneuunanuctos®. MNocne

'8 Conférence d’Amsterdam. 1949. P. 40, 43, 44 (https://com-
itemaritime.org/publications-documents/cmi-yearbook/).

' Conference de Tokyo. Documentation 1969. IlI. P. 168; Con-
ference de Tokyo. Documentation 1969. VI. P. 48 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

2 Conference de Tokyo. Documentation. 1969. |; Documenta-
tion. 1. 1973; Conference de Rio de Janeiro. 1977. 1l (https://
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pacnaga CCCP CoBeTtckaa accoumnauma MOpPCKO-
ro npasa Obinia Nnpeobpa3oBaHa B Accouranmio
MeXAYHapo4HOro MOPCKOro npasa, KoTopas co-
XpaHaAna csoe uneHcTBo B Komutete go 2017 r,,
Korga 6bina ncknvyeHa us Komuteta B CBA3M
C ONNTEeNbHOW 3a40/IXKEeHHOCTbIO MO BHECEHUIO
UNIEHCKNX B3HOCOB?',

C 30 ceHTAbGpA 2021 r. Poccnio B MexayHapoga-
HOM MOPCKOM KOMUTeTe npeacTasnseT Poccmickan
accouymauma mopckoro npasa “RUMLA”, kotopas
npvHAna Ha ceba 0653aTeNbCTBO MO BbiMaTe 3a-
JOMIKEHHOCTM npoLwunon Accoumanmn.

Poccunckaa accouymauma mMopcKoro npasa
“RUMLA" co3paHa B 2018 r. ycnanamm poCcCuimcKmnx
IOPVCTOB, MPaKTUKYIOLWKX B chepe MOPCKOro npa-
Ba: KoHcTaHTUHa KpacHOKYTCKOro, KOHCTaHTMHa
Mytpu n ®ununna BarnHa. Bnocnepctennm B co-
cTaB Accoumaumu Bowwnu 6onee 50 poccUncKmx
IOPUCTOB, MPeACTaBALMX BCE MOKOSIEHNA U Che-
pbl AeaTenbHOCTM B 06/1aCTV MOPCKOro npasa —
OT MPAKTUKKN [0 Hay4yHOW paboTbl. HoBble unieHbl
BHEC/IM CBOW BKJIAZ 1 MPOJOIIKAOT CNOCOOCTBO-
BaTb JanbHenwemy pa3suTtnio Accoumnaummn. Bax-
HOCTb 3TOW NOAAEPKKM, OCOOEHHO HEKOTOPbIX
yneHoB AccoumaLmn, CIOXKHO NePeOLIEHNTb U He-
BO3MO>KHO HE OTMeTUTb.

Poccminckaa accouymauma MopcKoro npasa
“RUMLA" HaxopuTtca B CaHKT-[eTepbypre — mop-
cKou cTtonuue Poccnm — n npogosrkaet Tpaguumnm
Poccuiickoro o6liectea MopcKkoro npasa. B 1o xe
BpemA Accoumauma oCHoBaHa Ha AeMoKpaTuye-
CKUX MPUHUMMNAaX N OTKPbITa AN1A YNEeHCTBA BCEM,
KTO MHTepecyeTcA MOPCKUM MPaBoM. B

comitemaritime.org/publications-documents/cmi-year-
book/).

21 CMlYearbook. 2017-2018. P. 185 (https://comitemaritime.
org/publications-documents/cmi-yearbook/).

23



MOPCKOE NMPABO | MARITIME LAW | 5 « 2021

A Brief History of the Comité
Maritime International’
and Russia’s Membership

1. Value of Maritime Agreements

Since ancient times, seafaring has been one of
the main ways of accomplishing trade. The seas
have not belonged and do not belong to any-
one, and people must agree on conduct at sea.
Merchants from different states have to concur
on the terms for carriage by sea, and a uniform
or at least similar and understandable regulation
across jurisdictions is in the interest of all. Thus,
it is the freedom of the high seas that teaches
all manner of men to find common grounds and
concord.

One of the first sets of agreements in merchant
shipping was the Rhodian Sea Law, Nopoo Podiwv
NauTtikéo, though it had no connection with the
island of Rhodes. It was a set of agreements of the
seafarers that sailed the Mediterranean Sea.

The Rhodian maritime customs with the com-
mentaries of Roman jurists were included in the
Digests of Justinian (Book 14). Subsections (titles)
dealt with the liability of the master of the ship for
the damage caused; the master’s right of jettison
in case of an accident and subsequent settlement
between the ship and the cargo, and a number of
other problems which have not lost their acuteness
to the present day.

The gradual demise of ancient Mediterranean
cultures led to the decline in the orderliness of
merchant shipping. The revival of maritime trade
agreements began in the Middle Ages with the
emergence of documents named codifications of
maritime rules and customs (Barcelona Codifica-
tion, Visby Codification, etc.). Those were proto-
types of modern international maritime conven-

' For historical reasons outlined below, the traditional offi-
cial name of the organisation is from the French language,
although the English version (International Maritime Com-
mittee) is sometimes used.
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tions?. However, such codifications did not become
universal because of the medieval fragmentation
of social and political systems.

Albert Lilar noted that in the absence of com-
mon norms lost since antiquity, seafarers and
merchants could act in their own interests with
no restrictions at all, but such permissiveness al-
lowed others to act against them with impunity,
which formed an antagonistic and hostile envi-
ronment on the high seas?. The first document
aimed at correcting this situation and returning to
the antique orderliness was The Great Ordinance
of Marine of August 1681, which made a libe-
ral use laws and customs of the past*. It was the
first attempt to harmonise different norms and
customs, and it was also a “source of inspiration”
for those who, two centuries later, drafted the
first conventions in the sphere of international
maritime law.

Subsequently, the concept of how to unify rules
of conduct at sea has evolved and led to the for-
mation of what in the modern world is called the
“international law of the sea / maritime law” - inter-
national treaties and conventions which are usually
drafted by non-governmental organisations and
open for ratification (i.e. incorporation into the na-
tional legal system).

2. Establishment of the Comité Maritime
International

In the second half of the XIX century, lawyers
and lawmakers of the European countries have
recognised the necessity to unify the maritime
law, and various international associations, usual-

2 LilarA., Bosch C. van der. Le Comité Maritime International.
1897-1972. Antwerp, 1972.P. 2.

3 lbid.P. 4.
4 Ibid.P.6.



ly non-governmental ones, began their activities
towards such a unification.

In 1857, the National Association for Social
Science was founded in London, which drew up
in 1864 the first rules designed to codify general
average.

In 1873, the Association for the Reform and
Codification of the Law of Nations was founded,
which preceded the creation of the International
Law Association.

In 1890, the latter Association sponsored the
York/Antwerp Rules, a set of rules on general
average widely acknowledged in international mer-
chant shipping. The rules define general average
and deal with the allocation of losses amongst the
parties to the common maritime adventure - the
ship, the cargo and freight.

At that time, a young barrister from Antwerp
Louis Franck took the initiative in Belgian business
circles to set up a practice-oriented maritime law
association. In his view, the association’s activities
should be aimed at bridging gaps and removing
inaccurate legal norms in the maritime industry,
as well as bringing unification through discussions
on draft international treaties. His idea was sup-
ported by the International Law Association, and
the world’s first Maritime Law Association was es-
tablished in Belgium on 29 April 1896. Its founders
were the Belgian minister August Beernaert, the
maritime insurance entrepreneur Charles Le Jeune
and the barrister Louis Franck. It was them who
drafted the policy of the future Comité Maritime
International, according to which the Comité activ-
ities would not be aimed at achieving abstract and
theoretical solutions in the maritime law sphere,
but at the real needs of merchants, seafarers and
insurers. In addition, the Comité guaranteed equal-
ity of discussion for all its members — national ma-
ritime law associations and independent specia-
lists from different countries. Subsequently, several
more national maritime law associations were
formed, and the Comité Maritime International was
formally constituted on 6 June 1897, comprising
the national maritime law associations.

June 6, 1897, is considered as the date of the for-
mal establishment of the Comité, but its activities
began at least a year before that date®. For example,
the activities of an international organisation aimed

> Wiswall F.L. A brief history. P. 1 (https://comitemaritime.
org/wp-content/uploads/2018/06/a-brief-history-wiswall.
pdf).
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at the comprehensive unification of maritime law
had already been mentioned in a letter from the
Comité Maritime International to the International
Law Association dated 2 July 1896.

3. Activities of the Comité Maritime
International

Today the Comité Maritime International is the
oldest international organisation in the field of mar-
itime law®. Since its formal establishment in 1897,
the Comité has been involved in the drafting of
almost every known maritime convention.

Initially, the Comité’s international conferences
were held in cooperation with the Belgian Govern-
ment and were known as the “Brussels Diplomatic
Conferences on Maritime Law”. The conferences
adopted international conventions over a period
of about 80 years. In particular, important mari-
time law instruments were adopted at these con-
ferences, such as the Convention for the Unification
of Certain Rules of Law respecting Assistance and
Salvage at Sea, 1910, the 1924 Hague Rules, which
were designed to unify maritime carriage under
bills of lading, and the 1968 Protocol to the Rules
(the Hague-Visby Rules). Subsequently, the Legal
Committee of the International Maritime Organi-
zation (IMO) was established and took over the
drafting and amendment of the conventions. Thus,
the Hague-Visby Rules were amended by the 1979
Protocol and were already drafted by the IMO.

The Comité Maritime International currently ex-
ists as the main consultant to the IMO” and drafts
international conventions which are adopted at
IMO meetings. In addition, the Comité cooperates
with other international organisations such as the
United Nations Commission on International Trade
Law (UNCITRAL).

In 1997, the Comité has been granted consulta-
tive status within the United Nations.

One of the recent projects, in which the Comité
is involved, is the Convention on the Judicial Sale
of Ships. This instrument is intended to solve the
problem of the deletion of a vessel from the ship
registry of one state in case where a decision for the
judicial sale of the vessel was made in another state.
The Convention is scheduled to be adopted in 2022.

¢ lbid.P.5.

7 Frawley, N.H. A Brief History. P. 2 (https://comitemaritime.
org/wp-content/uploads/2018/06/A-brief-History-Frawlye.
pdf).
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Fyodor Fyodorovich Martens
(1845-1909)

Mikhail Alexandrovich von Taube
(1869-1961)

Sergei Vasilievich Rukhlov
(1852-1918)
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4, Russia in the Comité Maritime
International

Russia has had representatives in the Comité
since its establishment in 1897. Fyodor Fyodo-
rovich Martens, a professor at St. Petersburg Uni-
versity, has been a member of the Comité since its
inception. He was also directly involved in the 1897
Comité Conference in Brussels®.

The 1904 and 1905 Comité conference bulletins
list two more members representing the Russian
Empire: Mikhail Alexandrovich von Taube, Ad-
viser to the Ministry of Foreign Affairs’, and lvan
Alexandrovich Ovchinnikov, Lieutenant Colonel
(and later Major General) of the Russian Imperial
Navy'. .A. Ovchinnikov also participated in the
1909 Comité Conference in Bremen'" and the 1913
Conference in Copenhagen'%

According to the 1909 Conference Bulletin,
a member of the Comité was Sigismund Lewis from
St. Petersburg'.

In 1905-1907, the Russian Maritime Law Soci-
ety was established. This Society was listed as the
Russian national association in the 1907 Comité
Conference Bulletin. The meeting of the Comité
was attended by Sergei Vasilievich Rukhlov — Chair-
man of the Society, Privy Councillor, member of the
State Council; Joseph Ivanovich Karnitskiy — Vice
Chairman of the Society, Senator, Chairman of the
Commission for drafting the Maritime Code, and
Valerian Eduardovich Grevs - Secretary of the So-
ciety, a notary™. V. E. Grevs took part in the 1907

& Conférence de Bruxelles. Juin 1897.P. 9, 68, 74 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

® Conférence d’Amsterdam. Septembre 1904. P. 27 (https://

comitemaritime.org/publications-documents/docu-
ments-of-interest/).

1 Liverpool Conference. June 1905. P. 25; Copenhagen Con-
ference. May 1913. P. 39 (https://comitemaritime.org/pub-
lications-documents/documents-of-interest/).

" Bremen Conference. September 1909. P. 54 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

2. Copenhagen Conference. May 1913. P. 29 (https://comite-
maritime.org/publications-documents/documents-of-in-
terest/).

¥ Bremen Conference. September 1909. P. 22 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

* Venice Conference. September 1907. P. 752 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

> lbid. P.31-32.



Comité Venice Conference as a delegate of the Rus-
sian Association'.

In the 1911 and 1913 Conference Bulletins, the
membership of the Russian Maritime Law Society
changes. The Chairman of the Society is Georgiy
Georgievich Steblin-Kamenskiy, Privy Counsel-
lor, Legal Adviser to the Maritime Ministry; the
Vice-Chairman is Mikhail Mikhailovich Benislavskiy,
Manager of East Asian Shipping; the Secretary of
the Society is Mr Linden, Court Adviser, Director of
the Merchant Marine Department'’.

The last mention of the Russian Maritime Law
Society as a national association can be found
in the 1921 Antwerp Conference Bulletin of the
Comité. However, a note was made that the com-
position of the bureau is given as of the 1913 Co-
penhagen Conference'®. Apparently, the Comité
had no information on the status of the Russian
association.

The Russian members M.A. von Taube, |.A. Ov-
chinnikov, and Sigismund Lewis were mentioned
for the last time in the 1949 Conference Bulletin in
1949, but as “Deceased Members”"™.

The job done by the representatives of the Rus-
sian Empire in the Comité was swallowed up by the
dramatic events of the Great October Socialist Re-
volution, the Civil War, the subsequent repressions,
and the Second World War. All contacts and experi-
ence gained by the previous Russian maritime law-
yers were lost. For example, it is easier to find the
information on the activities of the representatives
of the Russian Empire in the Comité at the Comité’s
website rather than in the archive documents in the
depths of modern Russia.

The first fifty years of the Soviet regime, where
private property was abolished, and the econo-
my was totally controlled by the state, resulted in
international private maritime law being of little
interest to Soviet lawyers. However, the necessity
to participate in international trade compelled the
USSR to ratify some international conventions, and
Soviet representatives gradually returned to work
with their counterparts in other states.

16 Venice Conference. September 1907. P. 39.

7 Paris Conference. October 1911. P. 29; Copenhagen
Conference. May 1913. P. 46 (https://comitemaritime.org/
publications-documents/documents-of-interest/).

8 Conférence d’Anvers. Juillet 1921. P. 30 (https://comite-
maritime.org/publications-documents/documents-of-in-
terest/).

' Conférence d’Amsterdam 1949. P. 40, 43, 44 (https://comi-
temaritime.org/publications-documents/cmi-yearbook/).

losif Ivanovich Karnitsky
(1840-1914)

Georgiy Georgievich
Steblin-Kamenskiy
(1855-1935)
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Mikhail Mikhailovich
Benislavskiy (1860-1933)
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According to the records of the Comité Maritime
International, the Soviet Association of Maritime
Law joined the Comité in 1969%. Georgy Maslov,
Victor Ustinov, Ida Barinova, Anatoly Kolodkin, and
a number of other experts have attended the Comi-
té meetings on behalf of the Soviet Association
of Maritime Law?'. After the collapse of the USSR,
the Soviet Association of Maritime Law was trans-
formed into the Interregional public organisation
International Maritime Law Association and main-
tained its membership in the Comité until 2017,
when it was expelled from the Comité due to the
long-standing arrears in membership fees?.

20 Conference de Tokyo. Documentation. 1969. lll. P. 168; Con-
ference de Tokyo. Documentation. 1969. VI. P. 48 (https://
comitemaritime.org/publications-documents/docu-
ments-of-interest/).

21 Conference de Tokyo. Documentation. 1969. |; Documenta-
tion |. 1973; Conference de Rio de Janeiro. 1977. 1l (https://
comitemaritime.org/publications-documents/cmi-year-
book/).

2 CMl Yearbook. 2017-2018. P. 185 (https://comitemaritime.
org/publications-documents/cmi-yearbook/).
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As of 30 September 2021, Russia is represented
in the Comité Maritime International by the Russian
Maritime Law Association (RUMLA), which under-
took to pay the debts of the previous association.

The Russian Maritime Law Association —
RUMLA - was established in 2018 by the efforts of
Russian maritime law practitioners — Konstantin
Krasnokutsky, Konstantin Putrya, and Philip Vagin.
Subsequently, about 50 Russian lawyers have
joined the Association being the representatives
of all generations and areas of maritime law - from
practicing lawyers to legal scholars. New members
have brought and continue to contribute to the
further development of the Association. The impor-
tance of this support, especially that of some of the
members of the Association, cannot be overstated.

The Russian Maritime Law Association is based
in St. Petersburg - the maritime capital of Russia -
and is the successor to the traditions of the Russian
Maritime Law Society (est. 1905-1907). At the same
time, RUMLA is based on democratic principles and
is open for membership to all who have an interest
in maritime law. =
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NTorn cemmHapa o npoaaxe
MOPCKMNX CyAO0B HA OCHOBAHUW
cyaebHoro peweHun

7 0ekabpsa 2021 2. Poccutickaa Accoyuayus mop-
ckoeo npasa "RUMLA’, npogena cemuHap, Ha Komo-
poM topucmel 0b6¢cyousiu Haubonee npobsiemHoie
sonpocel [l[poekma KoHseHYyuUU 0 npooaxe Mop-
CKUX Cy008 HA OCHOBAHUU Cy0ebHO020 peuleHus.
B o6cyx0eHUU npuHAAu ydacmue AHHa Apxunoea,
Mapus Epoxosa, Coghesa 3apyberko, KoHcmaHmuH
KpacHokymckud, AnekcaHop lNlosanses, llemp @a-
nunees, AnekcaHop Ljummepmat, Yizope Acmpxem6-
ckul. Ha cemuHape peye wisia 0 npasosom 3HaveHue
cepmughukama, 8610a8aemMo20 8 CMpPAaHe NPoOOaXU
CyOHQ, U B03MOXHOCMU OMYYX0eHUA CyOHa 00 8He-
CeHus 3anucu 8 peecmp o HO8oM npasoobnadamerie.
Cocmosanace makxe OUCKyccusa o cpoke delicmaus
cepmucpukama; cyobbe 6epboym-4yapmepa npu npo-
0axxe MOPCKO20 CYyOHA € Ny6/IUYHbIX MOpP208; O HA0-
Jiexxaujux delicmeusx pe2ucmpamopa npu nosyye-
HuUu ygedomsieHUs 0 ny61uYHOU Npodadxe MOpCKO20
CyOHa 8 Opy2om 2ocydapcmae.

Moodepuposan duckyccuto KoHcmaHmuH Kpac-
HOKymcKuu, npe3udeHm poccutickol Accoyuayuu
mopckozo npasa “RUMLA”; 3anuce cemuHapa pas-
meweHa Ha YouTube-kaHane Accoyuayuu’.

Pabouas rpynna Komnccum OOH no npasy
MexxayHapogHon toprosnu (KOHCUTPAJT) Be-
neT paboty Hag NpoekTom KOHBEHUMU O Mpo-
Jake MOPCKMUX CYAOB Ha OCHOBaHUN cyaebHoro
peweHnsa (ganee - MpoekKT). [lOKyMEeHT JOMKeH
YyCTPaHUTb NPOo6sieMy UCKIIOYEHUA MOPCKOrO
CyAHa 13 CygoBOro peructpa (peectpa) ogHoOro
rocygapcTBa, B C/lyvae ecnu pellueHne o npogake
NPUHNMANOCb B Apyrom. [NNpuHATME KOHBEHL NN
3annaHnpoBaHo B 2022 .

OT1 Poccun B KauecTBe Habnogatensa B pabo-
Te Komncecum yyacteyet LleHTp mexayHapoaHbIX
1 CPaBHUTENbHO-MPABOBbIX UCCNEA0BaHN B IALe
Wrops fActprkembCKoro.

' https://youtu.be/mrowuK72WJM

Poccnnckaa Accoumauyma mMOpCKOro npasa
“RUMLA" npurnacuna Uropsa AActprkemMbcKoro npu-
HATb y4yacTue B CEMNHApPe, Ha KOTOPOM UneHbl Ac-
coumaumn n gpyrue npuriaeHHble cneymanmncTbl
obcyaunm Hambonee cNoxHble BONPOChI, pelleHme
KOTopbIX npegnaraetca B [TpoekTe.

CemmnHap Hauanca ¢ goknaga Viropa Actpxemo-
CKOro O KJoUeBbIX Npobnemax, peLmnTb KoTopble
npu3BaH lMpoekT. 3aTem yyacTHUKK ceMmnHapa ne-
peLunn K 06Cy»aeHio rmaBHom TpygHocTy MNpoekTa.

1. Bo3moXXHOCTb nocnegyiowiei Npogaxu
CyAHa nocne ero ny6aM4YHOM NPoAAXKN
M fo perncrpauuv npaBa 3a nokynarenem

Mpennonoxum, 4To cy ofHOro rocyaapcTea
NpUHAN peweHne o6 obpaleHnn B3biCKaHWA
Ha MOPCKOe CYyAiHO, 3apPerMcTpUpPoOBaHHOE B L PYroM
rocyfapcrse. PewweHune cyga ncnonHeHo, U cygHO
npogaHo ¢ nybnumyHbIx Topros. CornacHo MNpoekty
OpraH BNacTv CTPaHbl CyAa BblAaeT NoKynaTesio
CyAHa cepTUMKAT O COCTOABLIENCA NPOoJaxe.
Pernctpatop B cTpaHe perucrpauuun cygHa gosn-
XKEeH Mo npepbABNeHNN Takoro ceptudukaTa bes-
YCNOBHO aHHYIMPOBATb MPEXHIO PErncTpaLmio
CYAHa 1 3apernucTprpoBaTb CyaHO 3a NoKynaTe-
nem. BosHukaeT Bonpoc: BNpase nv NoKynatesb
npofatb CyQHO LO U3MeHeHMA 3anncun B peecTpe
1 nepefaTb cepTMdMKaT HOBOMY MOKYMaTeNio, C TeM
yTOObI K PErNCTPaTOPY 0OPATUNCA Y>KE HOBBIN NO-
Kynatenb? VIHbIMK cnoBaMmuy, 060pOTOCNOCO6HDI
nun ceptTdrKaT NAM CyAHO JO PernmcTpaLmm npasa
3a NoKynaTesiemM ¢ Ny6AnYHbIX TOPros?

B xofe o6cyxaeHna 6bi1m BbiCKasaHbl pa3Hble
TOUKM 3peHuA.

AnekcaHap UummepmaH, K.l0.H., AOLEHT Ka-
benpbl mexgyHapogHoro npasa CIBlY, npeg-
MOJSIOXKMWJ1, YTO MOUCK OTBETA HA BOMPOC AOJIXKEH
HaumMHaTbCA C onpefeneHnsa NPaBoBOM NPUPOADI
ceptndukata. ECiv 3aHATb No3numio, UTo cepTndu-

29



MOPCKOE NMPABO | MARITIME LAW | 5 « 2021

KaT — 3TO opAepHasn LieHHaA bymara, TO BO3MOKeH
000pOT HE MOPCKOTO CyfHa, a MPaBa, BblTeKaloLero
13 LeHHoW bymaru.

MNeTp ®annnees, K.l0.H., MOYETHbIN YfleH YueHou
accoumaumm LieHTpa mexayHapogHbIX lopugnye-
CKUX MccnefoBaHunii B 3anbubypre, Npeanonoxun,
YTO NpU3HaHUe cepTudrKaTa opLepPHON LEeHHOM
6ymaroi ABNAeTCA yCNOXKHEHNEM 1 6e3 Toro He-
NPOCTON CUTYyaL K.

KoHCTaHTVH KpaCcHOKYTCKMiA BbICKa3ascA 3a CBO-
604HYI0 Npofa)Ky CyfoB 4O perucTpayum npasa
3a nokynateniem. COOTBETCTBYIOLLMIA 3aNPOC NUCXOAUT
OT cypoBnagesnbLes. Ho BONpoc, No ero MHeHwMio,
3aK/II0YaEeTCA B TOM, NoYeMy cepTdmKaT JOMKEH Bbl-
[aBaTb OpraH rocyfjapcTBeHHO Bnactu. [leno B Tom,
yto no lMpoekTy cepTndMKaT JOMKEH N3rOTaBNU-
BaTbCA HA aHMIMACKOM Wi GPAHLY3CKOM A3bIKe, MOo-
3TOMy KOHCTaHTVH YCOMHMACA, CNPaBATCA N C STUM,
Hanpumep, POCCUICKMNe Cyabl, eCIIN MO POCCUNCKO-
My npaBy Bblfaya ceptudukaTa byner Bo3noxeHa
Ha H¥X. B 3TOM clyyae noHagobuTca BBOAUTD Mexa-
HW3M NepeBofaa cepTndmKaTa Ha OAUH U3 UHOCTPaH-
HbIX A3bIKOB, BMAMMO, 33 CYET 3aMHTEpPeCOBaHHOIO
nunua - nokynatens. He GygeT nu npoLye BO3NOXNTb
BblAauy cepTMdUKATOB HA KanmMTaHOB NMOPTOB B TEX
pervioHax, rae PacrnonoXeHbl Cyabl, NPUHABLLNE pe-
WweHnA 06 obpallieHMI B3bICKaHWA Ha CYyaHO?

COMHeHVA B KOPPEKTHOCTU Bblgauun ceptndu-
KaTa opraHom Bnactu nogaepan MNetp Qanvnees.
OH npepnoXxmn BO3NOXMTb Bblgauy cepTudurkara
Ha opraHr3aTopa TOPros — YaCTHYIO OpraHM3aLuuio,
nprBneKaemyo ciyx6om cyaebHbix NpUCTaBoB-nC-
nonHUTenen ana NpoBeaeHna NyoanYHbIX TOProB.

Mapwua EpoxoBa, K.to.H., goueHT MBLUC3H, KoH-
cynbtaHT Navicus.Law, BblCKa3ana MHeHue, 4yTo
pelueHVe No NOBOAY BblAauun cepTudrikata MoxeT
6bITb NtOObIM, OAHAKO, YTOOBI MPVBJIEYb FOCYAAPCTBA
K paTndrkaunm KoHBEHLMM, HYXKHO NPeanoXunTb
YeTKoe 1 NMOHATHOE peLleHre npobnembl. PeleHnin
Npo6s1eMbl MOXET ObITb HECKOJbKO, 1 3aBUCAT OHM
OT TOrO, KTO BblAaeT ceptudukart. Ecnu ceptnduxar
BblJAET Cy Unn CyAeOHbIN CNONTHUTENb, TO B CYy-
Yae NPOAAXKM CyfHa HOBOMY MOKynaTento cnegyet
ob6pallatbca B opraH Bactu 3a ¢pukcaumen dpakra
NpaBoMNpPeemMcTBa, MOCKOJbKY B TAaKOW MOZENN cep-
TMdMKaT NoAo6eH NCMONHUTENBHOMY AOKYMEHTY.
Mpw Bbldave cepTndurkKaTta KanuTaHOM nopTa cu-
cTemMa MOXeT ObITb 60J1ee MPOCTON, UCKITIOYaloLLEN
¢durkcauuio npaBonpeemcTBa. MNokynaTtesnb cygHa
[OMKeH OyaeT NpeacTaBuTb perncTpaTopy cepTu-
duKaT, BblAaHHbI Ha MMA NHOTO NNLA, N AOTOBOP,
ABNALMINCA OCHOBaHVEM Nepexoa npasa.
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AHHa Apx1noBa, K.10.H, goueHT PLUYI, ycomHum-
nacb B NPaBUIbHOCTY MAEN NMPO 060POTOCMNOCO6-
HOCTb CYAHa A0 perncTpaummn npasa 3a nokynare-
nem c ny6nanYHbIX TOProB.. Y NoKynaTtensa nmyLlecTsa
C TOProB HET HNKAKNX NPenATCTBUN K NOyYEHUIO
cepTuduKaTa 1 U3MEHEHMIO 3aMnncy B UHOCTPAHHOM
peecTpe 0 NPUHAANEXHOCTU CyAHa. DTY NO3ULUIO
noppepxan Anekcangp lNosanses, K.t0.H., AOLEHT
Kadenpbl MeXQyHapO4HOro U MOPCKOro npaga
F'YMPO nm. agm. C.0. MakapoBa.

MNropb AcTp)keMOCKNIA pacckasari, YTo 60MbLUVH-
CTBO yyacTHMKOB Pabouel rpynnbl nogaepxurBsa-
10T BO3MOXKHOCTb MPOAaXM CygHa rnokynartenem
[0 perucrtpaumm npaBa B peectpe 1 BbiCKa3blBa-
I0TCA NPOTMB MexaHu3ma puKcaumm gpakTta npaso-
npeemctsa. 1o [poeKkTy perucTpatop He nmeet
npaBa NpPoOBepPATb AENCTBUTENIbHOCTb JOIOBOPa,
NOCNY>MBLUEro OCHOBaHMeM nepexoaa npasa
Ha cygHo. Takaa cBobofHasA crcTtema HaCcTopaXu-
BaeT BO3MOXHbIMM 3/10yNOTPebeHnAMU, OQHAKO,
BEpOATHO, COOTBETCTBYET iyXy BPEMEHM, ANA KO-
TOPOro CKOPOCTb M HePOPMANIbHOCTb ABAAIOTCA
rnaBHbIMW LIEHHOCTAMM.

2. Cypb6a 6epboyT-yapTepa
npu NPUHYAUTENbHON NpoAaxe
MOPCKOro CyAiHa C Ny6/IN4YHbIX TOPros

Bonpoc 3aknioyaeTca B TOM, JOSKeH i 6epbo-
yT-4yapTep Kak pasHOBMAHOCTb 3aperncTpmpoBaH-
HOW apeHAbl (Kak Obl BELLHOMO NpaBa) COXPAHATbCA
npu npogake cyfHa ¢ nybnnyHbIX TOPros.

AHHa ApxrnoBa 1 KOHCTaHTVH KpacHOKYTCKUN
BbICKa3anMCb 3a NpuHUmn: «Topru ounwatot». Mo mx
MHEHMI0, NP NpoJaXke NMyLLecTBa C NyOANYHbIX
Topros 6epboT-YapTep AOMKEH NpeKpallaTbCs,
a NoKynaTento AOMKHO OblTb rapaHTUPOBAHO NPAaBo
Ha cyaHo 6e3 obpemeHeHN.

WNropb AcTpKembCKMiA He nopaepKan 3Ty Tou-
Ky 3peHusA 1 OTCTarBan No3nLmio O TOM, YTO CMbIC/T
perucTpaunn 6epboyT-yapTepa B HaNMUMM Npasa
C/leAOBaHuA, T.e. B COXPaHeHN JOroBopa Npu CMeHe
cobCTBEHHMKa cyfHa. Kak meHAeTcA COOCTBEHHMK —
B pe3ysbTate JO6POBOSILHOM MW Ny6AMYHON NPo-
Jaxu, — HeBaXKHO ANA apeHaaTopa. Bo Bcex cryyasx
CMeHbl CO6CTBEHHMKA €ro NpaBo NoJsib30BaHWA Cya-
HOM JOMKHO ObITb 3aLLMLLEHO PEeCTPOBO 3aMKMCbio.

Mapwus EpoxoBa KpaTKo HanomHuia 06 3Bosto-
Lun ponn peecTpa, Yepes Npr3my KOTOPO MOXKHO
B3rNAHYTb Ha Npobnemy. C cepeamHbl XIX B. nog Bim-
AHMEM HEMELIKOW AOKTPUHbI B GONbLUNHCTBE €BPO-
NencKux cTpaH rocroAcTBoBas NOAXoL, COrlacHo



KOTOPOMY, €C/I Kakoe-TO MPaBo 3aperncTpMpoBaHo
B peecTpe, TO 3TO Pa3HOBUAHOCTb BeLLHOro obpeme-
HeHVA 1 OHO AOMKHO COXPAHATLCA NPU CMeHe Cob-
cTBeHHUMKa. C 3Toli TOUKM 3peHnn bepboyT-vapTep
ABNIAETCA PA3HOBMAHOCTbHIO BELLHOMO OOpeMeHeHNA
W [OMKEH COXPAHSATBCA, HE3aBUCUMO OT GOPMbI MPO-
paxu. C cepeguHbl XX B. Nog BANAHUEM rOfaHA-
CKOW [JOKTPVIHbI MOMYNAPHOCTL CTasa Habupatb ngen
06 oTnnumm Ny6myHoOM NPoJaXuM OT 4OOPOBONBHOI.
Mpu Ny6anyYHOM Npopake C TOProB y NMoKynaTtens
HeT NpaBa TpeboBaHA KacaTenbHO KayecTsa ToBapa
K npogJasLy; 3TOT HEJOCTAaTOK AOMKEH YEM-TO KOM-
MEHCMPOBATLCSA, B KAUECTBE TaKOW KOMMEHCcaLmm Bbl-
CTYMNaeT NPUHLUMN: «TOPry OUMLLAIOTY, T.e. MOKyMaTesb
[OJIXKeH nonyyaTb nMyLLecTBo 6e3 obpemeHeHu .
Opyrumu cnosamu, BNosHe npriemnema KOHCTPYK-
LnA, B CUY KOTOPOW, C OQHOW CTOPOHbI, Y NOKynaTte-
NA C TOProB HET NpaBa TPeb6oBaHVA K NPoAaBLyY O He-
[OCTaTKax kayecTsa ToBapa, HO, C APYroi CTOPOHbI,
MOKYrKa BeLLy C TOProB rapaHTMpyeT npekpalleHue
BCEX OOpPEMEHEHUI Ha BelLLb.

B TO e Bpemsi BO3MOXHbI C/lyyau, Korga no-
KynaTtenb CyfHa C TOProB 3aMHTEpecoBaH B CO-
XpaHeHun 6epboyT-yapTepa Kak MCTOYHMKA [O-
XO[A0B (apeHaaTop BHOCUT MAaTy 3a Nosib30BaHue).
Ha atom ocHoBaHnn Mapusa EpoxoBa npegnoxu-
na TPeTuin BapuaHT peLleHna JaHHOW npobnembl:
cynbba 6epboyT-uapTepa [oMKHa 3aBUCETb OT BOSU
nokynatena. Ecnm oH xoueT coxpaHuTb 6epboyT-
YyapTep, AOroBOP NPeKpaLLaTbCA He JOMTKEH.

Nropb AcTprkembcKknin noAacHun, yto Pabouan
rpynna CKIOHAETCA K TPeTbeMy BapUaHTy peLleHus
npobnembl, T.e. K onpeaeneHnto cyabbbl 6epboyT-
YyapTepa B 3aBUCMMOCTY OT MOXKeNaHN NOoKynaTe-
na. Metp Ganvnees HaNnOMHWUI, YTO B HacTosALlee
BpemMA Ha NpaKkTuke cyabba 6epboyT-yapTepa npu
npofae cyfHa C TOProB TaK»Ke 3aBUCUT OT BOU
nokynatens. MiHaue roBops, [poeKT He Npegnaraet
HOBenJy B 3TOM BoMpoce.

3. Ponb yBegomMmneHus perucrpartopa
0 Ny6nnyYHO NpoAake MOPCKOro cyaHa
B APYrOM rocyfiapcrse

Mpob6nema 3aKsoYaeTcA B TOM, YTO AeNaTh pe-
rMCTPATOpy MpaB Ha MOPCKME Cyfa, eC/V OH yBe-
AOMIIEH O Ny6NNYHON NPOAaKe B APYroM rocyfap-
CTBe, HO eMy NnofaHbl AOKYMEHTbI O perncTpauum
nepexoga NpaBa Ha CyHO B pe3ysibTaTe OObIYHON
KyMIN-Npogaxu.

Nropb Actpxembcknin o6paTun BHUMaHue
YYaCTHUKOB CEMMHApPa Ha To, yTo Mo lNpoeKTy npes-

I.HOBOCTHU

naraeTcsl yBeJOMNIATb PerncTpaTopa o Havane ny-
6/IMYHOM MPOLAXKM, HO HE CKa3aHO O ero AelcTBI-
AX NpY NapannenbHOM NONyYeHUN LOKYMEHTOB
0 perncrpaumm nepexona npaBa CO6CTBEHHOCTU
Ha cyaHo. iropb nonaraeT, Uto 6eCcCMbICIEHHO YBe-
JOMMIATb perucTpaTopa, ec/in OH He NMeeT npa-
Ba NPUOCTAHOBUTb PErnCTPaLMOHHbIe AeNCTBUA
WA BHECTU OTMETKY O NyOnnYHOM Npoaaxe cyaHa
B LpYroM rocynapcTBe.

AHHa Apxu1noBa BbiCKa3anacb O TOM, YTO CaMO
no cebe yBejoMeHVE perncTpaTopa o Nyo6nyHom
npoaaxe CyaHa B APYrom rocyfjapcTse MMeeT LieH-
HOCTb MO ABYM npuumHam: (1) permcrparop, a 310,
KaK MpaBuWJIo, KanuTaH NopTa, COOOLNT COOCTBEHHM-
Ky O npogaxe (BAPYr OH O Hell He 3HaeT); (2) mexay-
HapoZHas BEXNNBOCTb TpebyeT yBeJOMIEeHNA peru-
CTpaTopa O NpoAaske CyfiHa B ApYrov PUCANKLNN.

Coodba 3apybeHko, ctapwuii toprct 000 «CKO
ApKTuKa», nogaepxana naeto o Tom, YTo yBeoM-
NeHne perncTpaTopa camo no cebe HebeCcCMbICNEH-
HO, OiHAKO XeJflaTeNbHO JaTb eMy MPaBO BHOCUTb
OTMETKY B peecTp O NybrnvyHON Npogaxe CyaHa
B Apyrom rocygapctse. Llenb Takon oTmMeTKuM — go-
BefeHne NHbopmMauum 0o KpeauTopoB, oXunaa-
IOLLMX NONYyYEeHUs YAOBAETBOPEHNA OT MOPCKOIo
3a0ra, KOTopbIl HE PErNCTPUPYETCA U BO3HMKAET
B cuiy 3akoHa. OTmeTKa B peecTpe No3BOJNT 3a-
VNHTEePECOBaHHbIM fiLlaM MPUCOeANHUTLCSA K NPO-
Lenype obpalleHms B3bICKaHWsA Ha CYAHO 1 3aABUTb
CBOW TpeboBaHuA.

Mapua EpoxoBa npegnomna nogyMatb o BO3-
MO>XHOM KOMUPOBaHUW PeLLeHNA 13 POCCUINCKOTO
npaea B [1poeKT: ecnn perucTpaTop yseaomseH
0 Hayvase ny6sNYHOI NPOAAXKN, OH JOKEH BHO-
CUTb OTMETKY B peecTp O Ny6snYHON Npogae
1 NPUOCTaHABNMBATb PerncTpaunoHHble AeNCTBIA
Ha CPOK, O KOTOPOM CJieflyeT OroBOpuUTbCA. ropb
AcTpKemMOCKIMIN BO3pasnil, YTo BPAL NN NpeasioxKe-
HUe O MPNOCTAaHOBKE PErMCTPALMOHHDBIX AENCTBUIA
6yneT KemM-To NojAepKaHo, MOCKObKY OHO 3aMes-
NAET rpaXkpaHCKMN 060POoT.

4, CpokK pencTBua ceptudpmkara

B HacToAwee Bpemsa B [1poeKkTe He npegycmo-
TPEH CPOK AelncTBuA cepTudurKaTa.

Mapua EpoxoBa 1 Uropb AcTpkembCKnin Bbl-
CKa3anucb 3a napannenb C UCMONHUTENIbCKON AaB-
HOCTbIO M HEOGXOAMMOCTb BBELEHWA, HAanpumep,
TpexsieTHero cpoka.

AHHa ApXx1nNoBa YCOMHMMACh, HYXeH N Ta-
KO AnnTenbHbIn CpoK. Ecnn n BBOANTL CPOK
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nencrtema ceptudmrKkata, TO OH JOMKEH ObITb He-
CKOJIbKO MecsLeB.

B Hauane 2022 r. poccuickaa Accoumauma Mop-
ckoro npaea “RUMLA” nnaHupyeT NpofomKutb 06-
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cyxpeHue [poeKTa, B YaCTHOCTM BOMPOCOB O NnpaBe
cyda rocygapcTBa permcrpaumm cyHa paccmatpu-
BaTb UCKM 06 ocnapuBaHUM NPoJaxu CyaHa Ha OC-
HOBaHMW cyaebHOro peLIeHuns, NPUHATONO B ApYrou
CTpaHe (rocygapcTtae npogaku). Kpome Toro, 3acny-
XKMBaeT 06CyKaeHna cyabba apecToB, HaNOXKEHHbIX
no TpeboBaHUAM APYTVIX KPeAUTOPOB. =



I. NEWS

Seminar on the Judicial Sale of Ships

December 7, 2021 Russian Maritime Law Asso-
ciation (RUMLA) held a seminar where lawyers dis-
cussed the most problematic issues from the Draft
of the Convention on the Judicial Sale of Ships. Anna
Arkhipova, Maria Erokhova, Sofia Zarubenko, Kon-
stantin Krasnokutsky, Alexander Povalyaev, Peter
Falileev, Alexander Zimmerman and Igor Yastrzhem-
bsky took part in the discussion. The seminar focused
on the legal significance of a certificate issued in
the country of sale of a ship and the possibility of
saling the ship before the title of a new owner will be
registrated. There was also a discussion of the valid-
ity period of the certificate; the fate of the bareboat
charter after a public sale of a ship; and the role of
the notice the registrar about judicial sale of a ship
in another state.

The discussion was moderated by Konstantin
Krasnokutskiy, President of the Russian Maritime Law
Association “RUMLA”"; a recording of the seminar is
available on the Association’s YouTube channel'.

The United Nations Commission on Internation-
al Trade Law (UNCITRAL) is working on a Draft of
the Convention on the Judicial Sale of Ships (the
“Draft”). The document should eliminate the prob-
lem of excluding a ship from one state’s register
if the decision to sell has been made by court in
another state. The convention is scheduled to be
adopted in 2022.

The Centre for International and Comparative
Legal Studies represented by Igor Yastrzhembsky
participates in the work of the Commission as an
observer from Russia.

RUMLA invited Igor Yastrzhembsky to take part
in a seminar where members of the Association and
other invited experts discussed the most challeng-
ing issues of the Draft.

The seminar started with a presentation by Igor
Yastrzhembsky on the key issues the Draft. Then
participants moved to the discussion of the main
problem of the Project.

' https://youtu.be/mrowuK72WJM

1. Possibility of the subsequent sale
of the ship after the judicial sale
and before the registration of the title

Assume that a court in one state decided to
public sale of a ship, registered in another state.
The judgment is enforced and the ship is sold. Ac-
cording to the Draft, the “competent authority” of
the State of judicial sale has to issue the certificate.
This certificate is the document under which the
registration of title should be made in the state of
ship registration. The question arises: may the buy-
er sell the ship before the registration of his title?
In other words, is the subsequent sale possible and
what should be sold - the ship or the certificate?

During the discussion, different points of view
were expressed.

Alexander Zimmerman, Ph.D. in Law, Associate
professor at the Department of International Law at
St. Petersburg State University, suggested that the
search for an answer to the question should begin
with determining the legal nature of the certificate.
If one takes the position that a certificate is a se-
curity warrant, then it is not the ship, but the right
arising from the certificate can be sold.

Petr Falileev, PhD, an honorary member of the
Study Association of the Centre for International Le-
gal Studies in Salzburg, suggested that recognising
a certificate as a warrant security is complicating an
already complicated situation.

Konstantin Krasnokutskiy spoke in favour of
the free sale of s ship before the registration of
title to the buyer. Such request comes from the
shipowners. But the question is, why the certifi-
cate should be issued by a public authority? The
point is that, according to the Draft, the certificate
must be made in English or French, so Konstantin
qguestioned whether Russian courts, for example,
would be able to cope with this, if Russian law
entrusted them with issuing the certificate. In that
case, it would be necessary to introduce a mech-
anism to translate the certificate into one of the
foreign languages, apparently at the expense of
the person concerned - the buyer. Wouldn't it be
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easier to entrust the issuing of certificates to the
captains of the ports in the regions where the
courts that made the decisions of public sale of
a ship are located?

The doubts about the correctness of the issu-
ance of the certificate by the authority were sup-
ported by Peter Falileev. He suggested that the
issuing of the certificate should be entrusted to
the organizer of a public sale, in Russia its a private
organization engaged by the bailiff service to con-
duct the public sale.

Maria Erokhova, PhD in Law, Associate Profes-
sor at the Moscow School of Social and Economic
Sciences, Consultant “Navicus.Law”, suggested that
there can be any solution of a problem, but in order
to attract states to ratify the Convention, a clear and
understandable solution to the problem should
be proposed. There can be several solutions of the
problem and they depend on who issues the certif-
icate. If the certificate is issued by a court or bailiff,
then if the ship is sold to a new buyer, he should
be contacted with public authorities to record the
succession, because in this model the certificate is
similar to an enforcement document. If the certif-
icate is issued, for example, by the captains of the
ports the system may be simpler, excluding the re-
cording of the succession. The buyer of the ship will
have to submit to the registrar a certificate issued in
the name of seller and a contract him, which proves
the transfer of title.

Anna Arkhipova, PhD in Law, Associate professor
at the Russian School of Private Law, questioned
the validity of the idea that a ship can be sold be-
fore the title is registered to the purchaser from the
judicial sale. There is no obstacle for a purchaser to
obtain a certificate and to change the information
in the foreign register about the title. This position
was supported by Alexander Povalyaev, PhD in Law,
Associate professor at the International and Mari-
time Law Department of the State Marine Univer-
sity named after Admiral Makarov.

Igor Yastrzhembsky said that most participants
of the Working Group supported the possibility
to sale of the ship before the title was registered
for purchaser from the judicial sale and they are
against a mechanism for recording the fact of suc-
cession. Under the Draft, the registrar had no right
to check the validity of the contract which gave
rise to the transfer of title. This system is worrying
for potential abuses, but is probably in keeping
with the spirit of the time, for which speed and
informality are the main values.
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2.The fate of the bareboat charter
after a public sale of a ship

The question is whether the bareboat charter,
as a type of registered lease (quasi right in rem),
should survive the judical sale of a ship?

Anna Arkhipova and Konstantin Krasnokutskiy
spoke in favour of the principle that judicial sale
should guarantee the clean title. In their view, after
the judicial sale the bareboat charter should ceased
and the buyer should be guaranteed the clean title.

Igor Yastrzhembsky was against this point of
view and defended the position that the idea of
registering a bareboat charter is to protect the
charterer: his right should follow (droit de suite)
the ship. Whether the owner changes as a result of
a voluntary or judicial sale is irrelevant to the char-
terer (lessee). In all cases of change of ownership,
his right should be remain.

Maria Erokhova briefly reminded about the evo-
lution of the role of the register, through which
one can look at the problem. Since the mid-nine-
teenth century, influenced by German doctrine, in
most European countries the prevailing approach
has been that if a right is registered, it is a type
of property right and it should remain when the
owner changes. From this point of view, a bareboat
charter is a type of property right and should be
remain. Since the mid-twentieth century, under
the influence of the Dutch doctrine, the idea of
distinguishing a judicial sale from a voluntary sale
has been gaining popularity. At a judicial sale, the
buyer has no claim about the quality of the goods;
this deficiency must be compensated by the guar-
antee of clean title, i.e. the buyer must receive the
property free of any encumbrances. In other words,
a construction is acceptable whereby, on the one
hand, the buyer from a judicial sale has no right to
claim defects from the seller and take the property
as it is, but, on the other hand, the judicial purchase
guarantees the clean title.

At the same time, there may be cases where the
buyer of the ship from the judicial sale is interest-
ed in retaining the bareboat charter as a source of
income (the lessee pays the usage fee). From this
point of view Maria proposed a third solution of
this this problem: the fate of the bareboat charter
should depend on the will of the buyer. If he wants
to keep the bareboat charter, the contract should
not be terminated.

Igor Yastrzhembsky explained that the Working
Group was leaning towards a third option, i.e. to de-



termine the fate of the bareboat charter depending
on the wishes of the buyer. Petr Falileev recalled
that at present, in practice, the fate of a bareboat
charter by judicial sale also depends on the will of
the buyer. In other words, the Draft does not pro-
pose a novelty in this matter.

3. The role of the notice the registrar
about judicial sale of a ship in another
state

The problem is what a registrar should do if he
is notified of a judicial sale in another state, but is
served with the registration of the transfer of title
to the ship as a result of an ordinary sale?

Igor Yastrzhembsky drew attention to the fact
that the Draft proposes to notify the registrar of
the commencement of the judicial sale, but does
not say what he should do when he receives the
documents for the registration of the transfer of
title in parallel. Igor believes that it is pointless to
notify the registrar if he has no right to suspend
registration actions or to make a note of the judicial
sale of the ship in another state.

Anna Arkhipova commented that notifying
the registrar of a judicial sale of a ship in another
state is of value in itself for two reasons: (1) the
registrar, which is usually the captain of the port,
will notify the owner of the sale (in case he is un-
aware of it); (2) international comity requires no-
tifying the registrar of the sale of a ship in another
jurisdiction.

Sofia Zarubenko, Senior lawyer at SKF Arctic LLC,
supported the idea that notifying the registrar is
not meaningful in itself, but it is desirable to give
him the right to make a note in the register of the
judicial sale of a ship in another state. The purpose

I. NEWS

of such a notation would be to notify creditors
awaiting satisfaction of a maritime lien that was
not registered and was created by operation of
law. A notation in the registry will allow interested
persons to join in the foreclosure proceedings and
make their claims.

Maria Erokhova suggested to think about the
possibility of copying a solution from Russian law to
the Draft: if the registrar is notified of a judicial sale,
he should make a note in the register about it and
suspend another registration actions for a period
to be agreed upon. Igor Yastrzhembsky countered
that it was unlikely that the proposal to suspend
registration actions would be supported by anyone,
as it would slow down transactions.

4, Certificate validity period

There is currently no validity period for the cer-
tificate in the Project.

Maria Erokhova and Igor Yastrzhembski argued
for a parallel with the limitation of actions and the
need to introduce, for example, a three-year term.

Anna Arkhipova questioned whether such
a long period is necessary. If a period of validity is
introduced, it should be a few months.

In early 2022, the Russian Maritime Law Asso-
ciation “RUMLA”" plans to continue discussing the
Project, in particular the right of the court of the
ship’s state of incorporation to hear claims to con-
test the judicial sale of a ship in another country
(the state of sale). In addition, the fate of attach-
ments imposed on the ship for the interest of other
creditors deserves discussion. =
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1. OB30P CYAEBHOW MPAKTUKIM POCCUI

Mpeancnosue K 063opy
cynebHom npakTuku. CTaTUCTNKaA

MATbIN BbINYCK »KypHana «Mopckoe npaBo» OX-
BaTbiBaeT coboOW nepurof c okTAbpA no gekabpb
2021 r. KaK 1 paHblue, Mbl MPUBOANM eXkeKBapTasib-
HYO CTaTUCTUKY KMOPCKUX» CMOPOB, PaCCMOTPEH-
HbIX apOUTpaxkHbIMU cyfamu. Hanbonee 3Haummble
Aena 6 MPOKOMMEHTUPOBAHbI aBTOPAMU XKy -
Hana. B KauecTBe nogBeAeHUA UTOTOB yXOAALLEero
roga ganee TakxKe cAefiaH KpaTkui 063op Tex «Mop-
CKMX» CMIOPOB, KOTOPbIe H6blIM MPOKOMMEHTUPOBA-
Hbl B peblayLwmx Bbinyckax xypHana 3a 2021 .

Oena B nepBoil UHCTaHLUN

Mpwn noucke no KntoueBbim cioBam «KTM PO»,
«JIOLMaHCKas NPpoBoAKay, «TaliM-4apTep», «bepbo-
yT-4apTep» U «KanutaH MOPCKOro nopTa» B baHke
pelueHnii apbuTpakHbIX CyaoB (ras.arbitr.ru) 6b110
HangeHo 131 «mopckoe» feno, KotTopble B Ucce-
AyemMblli nepnog paccMaTpuBanancb No NepBom
MHCTaHUUK. N3 H1X 65 gen 6bim nocBALLeHbl BO-
npocam MOPCKOro YacTHOro rnpasa 1 66 gen — Mmop-
CKOro ny6siMyHoro npasa.

Cpepfu yacTHONPaBOBbIX CMOPOB NoJaBAALLee
60NbLWNHCTBO — CMOPbI O B3bICKAHWM 3a0J1XKeH-
HOCTM MO [OroBOopam TaMm-yapTtepa, bepboyT-
yapTepa, MOPCKOro areHTUPOBaHNSA N OKa3aHus
ycnyr no ctosiHke 1 6yHKepoBKe cyfoB. Kpome
TOro, BCTpeYalTCa Aefna o0 NoBpeXAeHUn rpy-
3@ N UHbIX CJyYadaX HEUCMOMHEHUA HeJeHEXHbIX
06s3aTenbCcTB, B TOM UMC/Ie Aefia O B3blCKaHUN
CTOMMOCTM YTPAUYEHHOro rpysa C nepeBo34nkKa,
3KcneguTopa 1 (peke) C MOpPCKOro areHTa. B cpas-
HEHUWX C NpeablayLWM NepruogoM PacCMOTPEHO
3HAUUTENIbHO MeHbLLIE Aen O B3bICKaHUN feMepea-
»a 1 HeocHoBaTenbHOro oboraweHna. OTaenbHO
cnepyeT OTMETUTb HanMume 4YaCTHOMPaBOBbIX
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CMOPOB C rOCyAapPCTBEHHBIMY OpPraHamul, KOTopble
B OCHOBHOM CBf13aHbl C B3bICKAHVEM CTOMMOCTU
XpaHeHUsA KOHPUCKOBAHHOIO rOCYAapCTBOM NMY-
WwecTBa (Hanpumep, cM. pelweHne ApbuTpaxHoro
cypna CaxanmHckor obnactu ot 28 okTA6pA 2021 T.
no geny N2 A59-3029/2021). Kak v B npoLusble ne-
puroAbl, MOXHO TaK»Ke BCTPETUTb HECKONbKO Aen
O NIOLIMAHCKOI NPOBOAKE M MO NCKaM K MOPCKUM
nopTam B CBA3U C HE3AKOHHOCTbIO UCKITIOUYEHNA
CyQHa u3 peecTpa.

B obnactn mopckoro nybnmnyHoro npasa Hanbo-
nee 3HaunTENbHYIO YaCTb COCTABNAIOT Aesa O He3a-
KOHHOM MnepeceyeHn rocyapCTBEHHON rPaHnLbl —
26 13 66 gen. BropbiMu no pacnpocTpaHeEHHOCTH
ABNAOTCA CNOPbI O Pa3HOro pofa TaMOXEHHbIX
HapyLleHUAX, CBA3aHHbIX C HE3aKOHHbIM BbIBO30OM
LeKnaprpyemMblx TOBApOB 6O HefeKnaprpoBaHu-
eM rpy3sa Ha 6opTy (cT. 16.1 1 16.2 KoAll P®). Kpome
TOro, BCTpeyatoTca fena o6 ocnaprBaHUn pesyrb-
TaTOB pacciefoBaHNN MOPCKUX NPOUCLLIECTBUNA,
MOCTAHOBJIEHU O TEXHNYECKMX HapYyLUEHMAX NpK
3KCMJlyaTaLnm MOPCKUX MOPTOB U CYAOB, OTKA30B
B perncTpaumm cyaHa, B Bblaaye paspeLleHuns Ha Be-
JeHue onpepeneHHon feaTeNbHOCTU (B OCHOBHOM
pbIGONIOBHOM), @ TaKXKe O NPUBMEYEHNM NINL, K af-
MUHWCTPATUBHOW OTBETCTBEHHOCTY 33 HAPYLLEHWE
NpaBus1 MPOXOXAEHWA KOHTPOSbHbIX TOYEK.

Dena B anennauyMOHHON NHCTaHLN

ApbuTpakHble cyabl aneNALMOHHON UHCTaH-
Lun 3a uccnegyemblii nepuopg paccmotpenu 36 gen
co ccbinkon Ha KTM P®. U3 Hux 16 pnen Kacanucb
MOPCKOro YaCTHOrO MpaBa U WeCTb — MOPCKOro
nybnunyHoro npasa. B octanbHbix cnyyaax KTM PO
YNOMUMHANCA BHE CBA3M C MOPCKNM NMPaBOM.



Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

AnennAaunoHHbIN
cyA

Kateropun gen

3-n AAC Bcero - 1 geno:

— O B3bICKaHWUN Y6bITKOB B CBA3M C noBpeXaeHnem rpysa nepeBo3ynkom.

5-n AAC Bcero -5 pen:

- 06 oTMeHe onpefeneHns 06 apecTe CyfHa;

— 0 B3bICKaHWV 33[J0/IKEHHOCTY MO JOroBOPY OKasaHWA ycnyr no npegocrasne-
HUO NHGPACTPYKTYPbI MACCaXUPCKOrO TEPMIUHANG;

— 0 B3bICKaHWV ywwep6a, NPUYMHEHHOTO BOAHbIM OObeKTaMm;

— 0 B3bICKaHMM CTOMMOCTW YCYT MO 3BaKyaLMM YIEHOB SKMMAXa;

— 0 B3bICKaHWV 3a[JOJ/IKEHHOCTM MO JOroBOpPY NOCTaBKY (Nepeg Cyfom CTOoAN
BOMNPOC O NOSIHOMOYMAX KanuTaHa CyAHa No UCNOJIHEHMIO 06A3aTeNbCTB).

6-n AAC Bcero - 2 pena:

CaNibHOTO YapTepa.

— O B3bICKaHUW 3aJ0JIXKEHHOCTN MO A0roBoOpy TaMM—qapTepa;
— 00 OTBETCTBEHHOCTM 3a HeuCnosiHeHne 06a3aTeNnbCTB Mo O0roBopy yHuBep-

9-n AAC Bcero - 2 pena:

VICKOBOW AAaBHOCTN);

SKUNa<a.

— 0 BKJIloUYeHUM TpeboBaHWIi No JOroBopy ¢paxToBaHWs B peecTp TpeboBaHwI
KpeanTopoB Npu 6aHKPOTCTBE (Nepea CyaoM CTOSM BOMPOC O COKPALLEHHO

— O B3bICKaHUN CTPaxXxoOBOro Bo3mMmelleHnA B CBA3N C MPpUYNHEHNEM Bpea YneHy

13-n AAC Bcero - 2 gena:

pa3rpy3ouHbIX paborT.

— O B3bICKaHNW 3a40J/1)KEHHOCTM MO AOrOBOPY MOPCKOIro areHTUpPOBaHNUA;
— O B3blCKaHWUN Y6bITKOB B CBA3U C HEHagNexxawmm ncnosiHeHnem Norpy3oyHo-

14-n AAC Bcero - 3 pena:

— 0 B3bICKaH1M YObITKOB B CBA3M C MOBPEXAEHMEM rPy3a NEPEBO3UNKOM;

— 0 B3blCKaHVM CTPAXOBOro BO3MELLEHWA NO AOFOBOPY CTPAXOBAHUA rpy3a;
- 006 yTBEPXKAEHUN MMPOBOIO COrMALLIEHUNS C onpeaeneHemM nopsaaKa
Nosb30BaHVA MOPCKMM CYLHOM.

15-n AAC Bcero - 1 geno:

— O B3bICKaHVM 3340/MKEHHOCTY MO AOFOBOPY MOPCKO NepeBO3KU rpysa
(TpeboBaHMe 6bI10 «3alaBHEHOY).

Kak 1 B nepBOn MHCTAHLUMW, CTOPOHbI B anenna-
LIMOHHBIX CyAax Cropwsiv B OCHOBHOM 00 MCMOHe-
HUW AEHEXHbIX 00513aTeNbCTB. B MeHblueM Konnye-
CTBe BCTPEYATCA AeNa O HeJeHEXHbIX MOPCKNX
obA3aTenbcTBax. EAMHMYHbBIE COPbI MOCBALLEHDI
BOMPOCaM CTPaxoBaHWA rpy3a 1 YNEeHOB dKMMaka,
a Tak)Ke BO3MELLEeHUWIo 3aTpaT Ha cnacaTesibHyto
onepauuio.

Jena B cdepe nybnmuHoro npaesa Obiny CBA3aHbI
C TAMOXKE€HHbIMU 11 aMUHUCTPATBHbBIMMW HapyLUe-
HUAMN. TaMO>KeHHble OpraHbl MPUBAEKAOT K OT-
BETCTBEHHOCTM 3a HapyLLeHWe NpaBu 3anosiHeHNA

JeKnapauuu 1 3a He3aKOHHbI BbIBO3 ieKnapupy-
eMblX TOBapOB. AAMNUHUCTPATMBHbIE HAPYLUEHWA
CBA3aHbl C NepeceyeHnem rpaHunL n TpeboBaHm-
AMU TEXHUYECKNX pernameHToOB Mpu 3Kcnayarta-
unm cygHa. OTaenbHOro BHUMaHNA 3acy>kmnBaeT
CNop O MOHYXAEHWUN CyAoBnafesbLa NogHATb 3a-
TOHyBLLEe CYyAHO, PaCCMOTPEHHbIV TpMHaALaTbIM
apbuTpaXHbIM anennAUMOHHbIM CyfoM (CM. ero
noctaHoBneHune ot 18 okTAb6pA 2021 r. no geny
N2 A42-1899/2021).

Bbiwe npepcTaBneHa tabnuua c pacnpepene-
HMEeM YaCTHOMPaBOBbIX CMIOPOB MeX Ay anennaym-
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OHHbIMK cypamu. OTaeNlbHO OTMETUM, UTO B fene
0 6aHKPOTCTBE, PaCCMOTPEHHOM [1eBATbIM ap6u-
TPaXkKHbIM aneIALMOHHBIM CYZIOM, pa3bupancs Bo-
NPOC O COKPALLEHHOM CPOKE UCKOBOW 1aBHOCTU
No MOPCKMM TpeboBaHMAM. [03TOMYy OHO Takxke
ObIJ1I0 YUTEHO B KAUeCTBE «MOPCKOro».

[lena B KacCaLMOHHOI MHCTaHL W

B KaccaumoHHbIX cyax B Mepuoa ¢ oKTAbpA
no gekabpb 2021 r. 66110 paccmoTpeHo 13 pen,
B KoTopbix ynomuHanca KTM P®. Cpegun Hux ge-
BATb AeN NpeacTaBnsanm cobor YacTHOMpPaBoBble
cnopsbl 1 Tpu gena — ny6nmyHo-npasosble. Jlnwb
oAViH cypebHbIN aKT cofep»an HepenieBaHTHoOe
ynoMmunHaHne KTM P®. No cpaBHeHuto € npefbl-
AyLWUM NepruoaomM 3HaunUTeIbHO MeHblle akTOB
ApbuTpaxHoro cyna [lanbHeBOCTOUHOIO OKpYra.

B MOpcKom yacTHOM npaBe CTOPOHbI CNOPAT
B OCHOBHOM B CBA131 C HEUCMOSTHEHNEM AEHEXHbIX
00653aTeNbCTB, OAHAKO BCTPEYaoTCA 1 Aena o no-
BPEXAEeHUN rpy3a 1 HEHag1exalleM OKa3aHum yc-

nyr. My6nnyHo-npaBoBble CNOPbl KacakTcs Tamo-
YKEHHbIX HAPYLIEHWI — HEHAAJIEXALLErO 3amnosHe-
HWUA U HE3aMNOJTHEHMA TaMOXKEHHOW AeKnapauuu.

Huxe npeacTaBneHa HarnagHaA Tabnvua, aHa-
nornyHas Tabnuue ana anennAauMoHHON UHCTaH-
Lun.

Utor

Takum 06pa3om, B 3aKIOUNTENIBHOM KBapTase
2021 r. apbuTparkHble cygbl paccmoTpenn 180 pen
B 0611acT MOpPCKOro npaBga. M3 Hux 91 geno B cde-
jpe MOPCKOro YacTHOrO npasa 1 89 B 0651acT MOp-
cKoro ny6nuyHoro npa.a. bonblasa yactb cnopos
6blna NOCBALLEHa HEVMCNONTHEHNIO fiIEHEXKHbIX 061-
3aTenbCTB U3 pa3HbIX 4OrOBOPOB: TallM-YapTepa,
6epboyT-yapTepa, MOPCKON NepPeBO3KM Fpy3a, Mop-
CKOro areHTMpoBaHus u T.4. B chepe nybnnyHoro
npaBa Ha NPOTAMXEHNN BCEro roga AOMUHUPOBANu
Jena o HapyleHnn nopagKa nepeceyeHns rocy-
JApCTBEHHOW rpaHuLbl U nopsagka obopmineHns
Hanorosowm Aeknapauuu.

KaccauvnoHHbIn cyp KaTteropun gen

MockoBcKkoro OKpyra
U nepeBo30K.

ApOUTpaKkHbIN cyn Bcero - 1 geno:

CeBepo-BocTouHoro — 0 B3bICKaHWV 33J0OJ/IKEHHOCTM MO LOroBOpPY /1IeJOKONbHOIO

oKpyra 06CcnyXnBaHMA.

ApbutpaxHbin cya Bcero - 1 peno:

[lanbHEeBOCTOUYHOrO OKpYra | — O B3blCKaHWVM BO3HArpakAeHnA No 4OroBOPY crnacaHms.

Apb6uUTpaxHbIi cya Bcero - 1 geno:

3anagHo-Cnbupckoro — O B3bICKaHNW 3aJ0/IKEHHOCTI MO JOrOBOPY MOPCKOW NepeBo3Kn rpysa.
OKpyra

ApOUTpaxHbI cya Bcero - 1 geno:

— O B3blICKaHNN HEOCHOBATEJIbHOIO O6OFaLIJ,EHI/IFI no A0OroBopy opraHmM3a-

ApbutpaxHbIn cya
CeBepo-3anagHoro okpyra

Bcero - 3 pena:

ycnyr;

AEHVEM rpy3a.

— O B3blICKaH HEOCHOBATEJIbHOIO O6OI'3LI.[€HVIFI npu NCNONTHEHUN
TpeTbM NNLOM 06A3aTeNnbCTBa Mo AOroBopy nepeBo3Ku;
— O B3bICKaHMW 3a40/1>KEHHOCTW MO AOrOBOPY OKa3aHUA 6yKCVIpOBO'4HbIX

— O B3blCKaHNN )I6bITKOB no AoroBopy Ta|7|M—qapTepa B CBA3N C NOBpPEX-

LleHTpanbHOro okpyra

ApOUTpaxKHbIN Cyfn Bcero - 1 geno:

CeBepo-KaBkasckoro — 0 B3bICKaHWM CTOUMOCTU YCIIYT MO CHATUIO Teniioxoda ¢ Menu
oKpyra N CBA3AHHbIX C 3TVM 3aTpaT.

ApbOuTpaxHbI cya Bcero - 1 geno:

— 0 B3bICKaHMM 3340/KEHHOCTY MO AOroBopy 06 OKasaHUn ycnyr
no 06CNYKMBaHMIO NAaCCaXNPOB.
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0630p «MOpCcKux» cnopos 2021 r.,
KOTopble 6bI/I NPOKOMMEHTVPOBaHbI
B HOMepaXx XKypHana, BbllleAWnX paHee

lMommmo TekyLero Bbinycka, B 2021 r. BbILWIO
B CBET YeTblpe HoMepa »KypHana «Mopckoe npaso»,
KOoTopble 0XBaTblBasivi COOTBETCTBEHHO OKTAGPb
2020 r. — aHBapb 2021 r., AHBapb — MapT, anpesb —
NIOHb, 1toNb — ceHTAGPL 2021 1. 3a 3T nepuroapl
sKcnepTamu 6biNn faHbl KOMMeHTapun K 18 3Ha-
KOBbIM pelueHnam cygos B 2021 1., TPy U3 KOTOPbIX
6blI BbIHECEHDBI 32 PybeXKom.

Boinyck N2 13a 2021 a.

B nepBom Bbinycke »ypHana 66110 NPOKOMMEH-
TUPOBAHO NATb CYAEOHbIX aKTOB MO «MOPCKUMY
cnopam, BblHeCeHHbIX B 2021 1.

B noctaHoBneHuu lNatoro apbutpakHoro anern-
nAuMoHHoro cyga ot 20 AHBapa 2021 r. N2 05ATl1-
7848/2020 no peny N° A59-1512/2020 (@rymn
«Pocmopnopm» v OO0 «Caxmopgiom») 6bino OT-
MEeUeHO, YTO 3a NoNb30BaHNe NpUYanom Heobxo-
AVIMO MNaTUTb Aaxe B TOM Cilyyae, ecnv Mexay
cygoBnagenbLem 1 MOPTOM OTCYTCTBYET JOrOBOP,
a Tapudbl 3a NONb30BaHMeE NPUYANOM He onpefe-
neHbl. B obocHoBaHMe cBoOe No3unumn cya cocnan-
€A Ha 06A3aHHOCTY NepeBO3YKKa No obecrneyeHnto
NMOCafKM 1 BbICAK/ NacCaKMPOB B COOTBETCTBIM
C LOrOBOPOM MOPCKOW NEPEBO3KN NACCAKNPOB.
CToMMOCTb NOJSIb30BaHUA NPUYanomM Npu oTcyT-
CTBUW YCTAHOBNEHHbIX TapuPOB JoMKHa onpepe-
NATbCA C MOMOLLbIO CyeBHON SKCNepPTU3bl — NHOE
NpPOTMBOPEYNNIo 6bl MPUHLUMY BO3ME3LHOCTM
rpaxJaHCcKo-NpaBoBOro obA3aTenbCTBa.

He meHee MHTepecHO NOCTaHOBEHME TOrO
e NaToro ap6buTpaKHOro anenALNOHHOro cyaa
ot 18 AHBapAa 2020 r. N© 05AI1-7234/2020 no geny
N2 A51-3969/2020 (OO0 «/JanbHesocmoy4Hble MOp-
cKue nepesosku» v 000 «Bocmok-Mop-Cmpodi»).
B Hem cyn ykasan, uto nogaya NpefycMOTPEHHbIX
ZLOrOBOPOM HOTVCOB W/ 3asiBOK BO3MOMHa B YCT-
Ho dopme no TenepoHy, ecnivm Takom cnocob B3a-
NMOAENCTBMA ABMAETCA YCTOABLUNMCA ANA CTOPOH.
Cyn TakXKe OTMETWI, YTO B Cllyyae Hellesiecoobpas-
HOCTV MCMONHEHNA 0653aTeNbCTB A/ UCMOMHUTE-
NA NOCNefHWI He NPOCTO UMeEeT NPaBo Ha OTKa3
OT [OroBOpPa, HO 1 B HEKOTOPbIX Cilyyasax obA3aH
CcoBepWwnNTb TakoM OTKa3. Peub nget o Tex ciyyasx,
KOra COXpaHeHe OrOBOPHbIX OTHOLLIEHWI CTaBUT
3aKa3uuKa B HaCTOJNIbKO HebnaronpuATHoOe Nosioxe-
HuVe, UTo Clienka NpuobpeTaeT XxapakTep KabanbHON.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

HeBaTblli apOUTParkHbIN anensuMOHHbIN
Cy[h BblHecC rnoctaHoBneHue ot 18 aHBapa 2021 r.
no geny Ne A40-40737/2020 (ObY «CesepHoe YIMC»
v Pocmopppeyghiiom), KOTOpoe Kacanocb NCKnove-
HMA Cy#oB OIOAXKETHOIO yupexaeHna u3-nog Hopm
0 ToproBom mopennasaHun. Cya ycTaHOBWI, UTO
cam no cebe $aKT NCNONb30BaHWA CyLOB B rocy-
LapCTBEHHOM (NPaBUTENbCTBEHHON) CNy»K6e He 03-
HayaeT, YTo Takoe CyHO He noanafaeT noj Aen-
CTBUE HOPM O TOProBOM MopenaBaHuu. MNpu 3Tom
cyn yyen ckopee He GpaKT ocyLecTBNIeHNA CyqHOM
KOMMepPUEeCKOW AeATeNbHOCTH, @ BO3MOMXHOCTb Ta-
KOro ocyLlecTBNeHNA, KoTopas Obina 3akpensieHa
B ycTaBe yupexkaeHua. Cya TakxKe yKasas, uYto yaoB-
neTBOpPEHMe COOTBETCTBYIOLLEro UCKa NPUBENo Obl
K TOMY, UTO Nto6Ooe CyfHO, MpuHagnexalyee Poccnin-
ckon Mepepaunu, He Noanagano 6bl Nog aencTame
HOpPM O TOProBOM MOpPEN/aBaHnK, YTO He OTBeYaeT
cmblcny n. 2 cT. 3 KTM PO.

WNHTepecHaa cutyauma ctana npeameTom pac-
cMoTpeHua TprHaguaToro apbutpakHoro anen-
NAUNOHHOIO CYAa B MOCTaHOBNEHUN OT 18 AHBapsA
2020 r. no geny N2 A56-11369/2020 (OO0 «Mop-
mpaHc» v 000 «[Jemomekc»). eno Kacanocb ncka
3KcnegMTopa NPOTYB 3aKaszuuka ob ynnate geme-
peaxa 3a NpoCTo CyiHa NPW KOHTEMHEPHOW nepe-
Bo3ke. Cyq yKasan Ha To, 4To (a) B KOHOCaMeHTe nnu
B LOrOBOpPE OpraHn3aumy NnepeBo3Kn OTCYTCTBYHOT
nosioxeHua ob ynnate gemepenxa, (6) skcnegu-
TOp PaKTMUYECKN He ABNAETCA NepPeBO3UYNKOM UK
CyOOBbIM areHTOM, a 3HauuT, He MoXeT TpeboBaTb
ynnaTtbl emepen»ka B CBO nonb3y. Kpome TOro,
CyZ NPVIHAN BO BHYMaHWe NpodeccroHanbHbIi Xa-
paKTep AeATeNIbHOCTU SKCNeanTopa N OTCYTCTBME
[JOKa3aTenbCTB BbiMaTbl CAMUM dKCMEefUTOPOM
JemMepena B nosib3y dpakTnyeckoro nepeBo3yrka.

B 2021 r. 661710 NONOXKEHO HAYaN0 NPUMEHEHUIO
B Poccnn MexxayHapoOHOW KOHBEHLUK O FpaX-
[JaHCKOW OTBETCTBEHHOCTM 3a ywepb oT 3arpAs-
HeHunA 6yHKepHbIM TonnmeoMm (JloHAoH, 23 MapTa
2001 r.) (nanee — byHkepHasa KOHBEHLUSA), KOTOPOe
€01Ba JI MOXKHO MPU3HaTb YAAYHbIM. APOUTPAXKHDbIN
cyn CeBepo-3anafHoOro okpyra B NOCTaHOBEHUN
oT 21 aHBapAa 2021 r. no geny N2 A56-79050/2019
paspewwunn cnop OIbY «AMI banmutickozo mops,
000 «Kormyp Cl16» v Marathi Shipping, The Stan-
dard P&I Club, cBA3aHHbIN C pa3nMBOM OGYHKEPHO-
ro Tonnuea B bonbwom nopty CaHkT-lNeTepbypra.
MpoTuB cyfoBnagenbLa 1 ero CTpaxoBLuyMKa Obin
noJiaH UCK O CONNAAPHOM B3bICKaHMM CTOUMOCTU
YCNyr MO OYNCTKE akBaTOPWKM MOPTa Ha CYMMY OKO-
no 103 miH py6.

39



MOPCKOE NMPABO | MARITIME LAW | 5 « 2021

B pamkax gaHHOro cnopa MHTepecHbl Cpasy He-
CKOJIbKO BONPOCOB. Bo-nepsbix, cyq noaTBepann
CONMAapHbIN XapakTep OTBETCTBEHHOCTM CYA0-
BnajenbLa v CTpaxosLmKa. MNpn 3Tom B pyccko-
A3bIYHOM TeKcTe ByHKepHOW KOHBEHLMN YKa3aHo,
YTO CTPAXOBLUMK BCTynaeT B MPOLeCC B KavecTse
COOTBETUMKA, a B aHMO- U GPPaHKOA3bIYHOWN Bep-
CMAX CTPAxXOBLUMK JOMXKEH BbICTYMaTb B NpoLecce
TpeTbum nnuom. Bmecte ¢ Tem Bce TeKkCTbl KOH-
BEHL W ABMATCA PaBHO3HauYHbIMU. Bo-BTOpPbIX,
Cy[A BblCKa3anca o nopagke ncumcneHma saTpar
Ha OUYMCTKY nopTa. B cooTBeTCTBMY C MeXAyHa-
POOHBbIMU KOHBEHLMAMM U PYKOBOACTBAMU MO UX
NPUMEHEHNIO UCYNCTIEHVE CTOMMOCTM OUUCTKIN aK-
BaTOPWM AO/MKHO NOATBEPKAATLCA PpaKTMUYECKN NO-
HEeCEeHHbIMM 3aTpaTamMm N HE MOXKET OCHOBbIBATbCA
Ha abCTPaKTHbIX TEOPEeTNUYECKUX MoAensAX. B ceoto
ouepefnb, POCCMICKOE peryampoBaHe OCHOBaHO
Ha abCTPaKTHbIX BbIYMCAEHUAX BO3MOXKHOW CyM-
Mbl 3aTPaT Ha OYUCTKY BOAHbIX U NHbIX OOGbEKTOB.
Cyn CKNoOHWNCA K NPUMEHEHMNI0 POCCUNCKNX Me-
ToauK. Kpome TOro, cyg He Aan OuUeHKY BbiBOAam
sKkcnepToB MexpayHapoaHow defepaunm Bnagesnb-
LieB TAaHKEPOB MO NpefoTBPaALLEHNIO 3arPA3HEHNA
(International Tanker Owners’ Pollution Federation
Ltd. (ITOPF)) n nprBneyeHHbIX CNeLmnanncToB O AB-
HOM 3aBblILLIEHNW UCTLOM CYMMbl CBOMX 3aTparT.

Boinyck N2 2 3a 2021 a.

BTopoin BbinycK »KypHana oTKpPblBaeTCA KOM-
MeHTapueM K onpegeneHuio ApbutpaxHoro cyga
KpacHopapckoro Kpas ot 12 mapta 2021 r. no geny
Ne A32-9548/2021 (OIbY «Mopcnaccayx6a» v April
Shipping Company) o NpyHATAW NpeABapUTENbHbIX
obecneyunTesibHbIX Mep B BUAE HANOXKEeHUA apecTa
Ha CyHO. HeCKONbKO UNeHOB 3KuMaka MOPCKO-
ro cyfiHa OTPaBWINCb HEVU3BECTHbLIM BELLECTBOM
N HEe MOTNKM OCYLeCTBAATb YNpaBeHne CyaHOM,
B CBA3M ¢ Yem Mopcnaccnyx6a nposena cnacaHue
Cy[Ha, rpysa 1 skunaxa. lNonarasa Hannumne mop-
CKoro TpeboBaHus B pasmepe 200 000 gonn. CLUA
1 BBMAY OTKa3a CyfoBfafenbLa 1 KanuTaHa cygHa
OT NoANMcaHNA JOroBOpa CMacaHUA 1 akTa OKOH-
YaHwuA cnacaTenbHou onepauun, Mopcnaccnyx6a
obpatunacb B ApoutpaxkHbii cya KpacHogapckoro
Kpas. PeweHune cyaa npeacraBnsaeT MHTepec cpa-
3y MO HECKONbKMM NpuynHam. Bo-nepsblix, cyn Ha-
3BaJl pacxofbl Ha OCYyLLEeCTBMIEHMEe CnacaTesibHOM
onepauumn gncbypcmeHTcKkMmMn. Bo-BTopbIX, cya
efiBa N1 He BMepBble B OTeYeCTBEHHOW NpaKTu-
Ke MpUHAN KnaccudukaumoHHoe CBUAETENbCTBO
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Ha Cy[JHO B KauyeCTBe OHOrO 13 JOKYMEHTOB, NOJ-
TBEPKAAOLMNX MPABO COOCTBEHHOCTU. B-TpeTbux,
cyn pacueHun reorpadpuyeckmne KOOpAMHaThbl Kak
[LOCTaTOYHOE [OKa3aTeNIbCTBO MeCTa HaxoXAeHuns
cynHa 6e3 conocTaBieHus C rpaHnLaMm MOPCKOro
nopta. HakoHel, B TeKcTe cyaebHOro akta He 6b11m
yKa3aHbl CPOKU AS1A Nofaym npeTeH3mnn (McKa) K cy-
ZoBnagenbLy.

ELe ogHMM NPOKOMMEHTUPOBAHHbIM B XypHarne
peLueHneM ABIAETCA NOCTaHOB/IEHNE APOUTPax-
Horo cyna CeBepo-3anaHoro okpyra ot 3 mapTa
2021 r. no geny N A21-1117/2020 (Peibosnogey-
Kul Kosxo3 «TpyxeHuk mops» v OI'Yb «HayuoHase-
Hole pblbHbIe pecypcbi», OIBY «AMIT banmudickozo
mopsa», OO0 «CegepHble MOPCKUE MeXHOJ102UU»).
B pamkax gena uccnefoBancs HaBan CyfaHa B nop-
Ty, KOTOPbI NPOU30oLen BCeACTBUE YCUNTEHNA
BETPA, LUTOPMA, CUIIbHOMO AOXAA 1 BOJH. VICK Obin
nofaH NpoTuB BnagenbLa NpryanbHbIX COOpYe-
HWI 3a NpefoCTaBNeHVe HEHaANEXaLLero npuyana,
NPOTUB MOPCKOro NOpTa 3a OTCYTCTBUE LUITOPMOBO-
ro npegynpekaeHnsa n NpoTUB COOCTBEHHMKA Ha-
BaNMBLLErocs cyfHa 3a HeobecneueHrie HaeXHo-
CTV WBAPTOBKW. B ncke 6bif0 MONHOCTBIO OTKa3aHo
BCNEeACTBME HEBO3MOXKHOCTW YCTAHOBJIEHMA BUHbI
OTBETUMKOB U3-3a OTCYTCTBUA pacciiefoBaHKA Npo-
ncecTBuA.

ApbuTtpaxHbii cyn [JanbHeBOCTOYHOIO OKpyra
noctaHoBneHnem o1 17 ¢pepana 2021 r. Ne ©03-
104/2021 (OrKY «lMozparuyHoe ynpasneHue OCb PO
no lMpumopckomy Kpato» v Korea Surim Trading Com-
pany) paspeLumn Bonpoc o6 apecTte cyaHa B CBA3M
C NPUYNHEHVEM Bpefa BOAHbIM O1ONOrMyecknm
pecypcam. Cya nogpobHO paccMoTpen COOTHO-
WweHne Mopckux TpebosaHuin cornacHo KTM PO
n MexayHapofHO KOHBeHLUN 06 yHubrKayum
HEKOTOPbIX MPaBWI1, KaCaloLWUXCA apecTa MOPCKNX
cynos (bproccenb, 10 maa 1952 r.),  npuLen K Bbl-
BOZY O TOM, YTO TpeboBaHMA NOrPaHNYHOIO yrnpaB-
NEHVA He ABNAITCA MOPCKMM.

B pamkax 0630pa 3apybexkHou cynebHom npak-
TUKM ObIIO MPOKOMMEHTUPOBAHO feno Evergreen
Marine (UK) Ltd. v Nautical Challenge Ltd. [2021]
UKSC 6 (19 deBpansa 2021 r.), KoTopoe CTano nep-
BbIM 3a nocsiefgHve 50 et crnopom O CTONIKHOBEHNN
MOPCKNX CYyZ10B, PAaCCMOTPEHHbIM BepxoBHbIM Cy-
fom BennkobputaHun. B pamkax gaHHoro pasbu-
paTenbcTBa nepen cyfom 6bi10 NOCTaBNEHO [Ba
OCHOBHbIX Borpoca: (1) npumeHaTcA N1 npasuna
nepeceyeHna KypCcoB K Y3KOCTAM 1 KaK Takue Tpe-
60BaHMA COOTHOCATCA C NpaBuiamy 06 y3KOCTAX;
(2) HeobOxogMMO NK CyfHY, yCTynatoLemy fopory,



COXpaHATb CBOWM KypcC AnA cpabaTtbiBaHWA NpaBus
nepeceuyeHunst Kypcos? Kaxkablii 13 HX OblT AeTasb-
HO pa3obpaH B pelLeHnn cyaa.

Opyrvm 3HakoBbIM CyfeBHbIM akTOM CTano pe-
weHne PanoHHoro cyaa Jesatoro okpyra CLUA
wrata OperoH B gene Pacific Gulf Shipping Co. v
Vigorous Shipping & Trading S.A., No. 20-35159 (9th
Cir. 2021). NcTeu HamepeBanca apecTtoBaTb CyaqHO
OTBETUMKA BO UCMOJIHEHME PELLEHNA TPETENCKOrO
CyAa NpoTUB APYroi KOMMaHUK, KOHTPOIMPYEMO
TEMU >Ke N1Lamm, YTo U OTBEeTUUK. PelueHne cyaa
WHTEPECHO rMaBHbIM 06Pa30M C TOUKU 3peHMA [OK-
TPWHbI alter ego 1 «NpPoKanblBaHUS KOPMOPATIBHOM
Byanin» B MOPCKMX cnopax. PaoHHbIN cya npu3Han
npUMeHNMbIM 6ofiee CTPOrniA CTaHAAPT «MNpoKa-
NbIBaHNA KOPNOPATUBHON Byanu» C LieSibIM PAAOM
noAiexxalmnx oKasblBaHMO 06CTOATENbCTB.

B pamkax gena Noble Chartering Inc. v Priminds
Shipping Hong King Co. Ltd. (“Tai Prize”) [2021] EWCA
Civ 27 (28 aHBapa 2021 r.) cyn paccmatpusan BO-
MPOC O NPUEMKE rpy3a KanuTaHOM CyAHa 1 Nocnea-
CTBUAX BblJaun KOHOCAMeHTa Af1A BCEX CTOPOH Mnpa-
BOOTHOLLEHWA. ITOT CMOp Tak»Ke BaXKeH B KauecTse
penKoro npumepa TokoBaHuAa MexayHapogHoM
KOHBeHL MW 06 YHUPUKALMN HEKOTOPbIX MPaBUJI
0 KoHocaMeHTe (Maarckme npaswuna) (bptoccenb,
25 aBrycTa 1924 r.), KOTOPbIA MOCNYXNT OPUEHTU-
pPOM AS1 MHOTMX APYrX NPaBOMNOPALKOB.

Boinyck N° 3 3a 2021 a.

B TpeTbem BbinycKe KypHasa skcneptamu 6bi1o
[aHO YeTbipe KOMMEHTaPMA MO KMOPCKNM» CMOPaM.

B nepsom pene N2 A40-127542/2020 (AO «beno-
mopmpaHc» v 000 «Hega-Yapmep») apOUTparkHbIN
cya nNpu3Han NOBTOPHOE pacCMOTpeHVe fena Tpe-
TENCKMM CYJOM NMOCJ1e OTMEHbI €ro NepBOro peLle-
HWA HapyLweHnem nybnnyHoro nopsaaka PO. Kpome
TOro, cocTaB apbuTpaxa Obin NPU3HaH HE3aKOHHbIM
B CBA3W C TeM, UTO apObUTpP, Ha3HAYEHHbI crneun-
anbHO ANA peLleHnsa BONpoca 0 KoOMMeTeHuuu, rne-
peLuen K paccMOTpeHuio Agena no cyuwectsy. Cnop
TaK»Ke OCNIOXKHANCA HaNMYMeM prcKa NCTeYeHNA UC-
KOBOW AaBHOCTV NPU OTMEHE PeLLeHs apbuTpaxa.

B nene N2 A73-7921/2020 (OO0 «AnvaHc-/[B
Kamyameka» v OO0 «BeHmypa») paccmaTtpuBanca
cnop 06 n3mMeHeHMK rpy3ononyyaTesiemMm UHCTPYK-
LMiA ANA nepeBo3yrika, KOTOPoe NPrBeNo K n3me-
HeHUIo NOPTa BbIFPY3KM MO CPABHEHMIO C Npeayc-
MOTPEHHbIM B JOrOBOpe nepeBo3Ku rpysa. lNocne
YCMeLLHOW BbIrPY3KM B COOTBETCTBUM C UHCTPYKLU-
AMU NepeBo3YnK notTpebosan BO3MeLLEHMA JnC-

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

OYPCMEHTCKMX PacxodoB, HECMOTPA Ha Hannuue
B JOrOBOPE NONIOXKEHNN 06 OCyLLEeCTBNEHNN Bbl-
rpy3Ku 3a cyeT nepeBo3ynka. B KoHeuHoMm cueTe
TpeboBaHMA NepeBo3yrKa Obinn yaOBNETBOPEHDI
cyoom.

MocTtaHoBneHnem ApbuTpaxHoro cyaa Cese-
po-KaBka3ckoro okpyra oT 13 maa 2021 r. no geny
N2 A53-42452/2019 (OO0 «Ynpasnawuwasa Kom-
naHus «Peka-mope»» v OO0 «[lpocmopel») 6bino
OTKa3aHO BO B3blCKaHWUW YMyLIEHHOW BbIro4bl
B CBA3M C HapylUueHuem gorosopa dpaxToBaHuA
BCneacTBue apecta cygHa. Cya ykasan, uto apect
Ha CygHO OblNl HANOXeH OWNOOUYHO B pe3ynbraTte
HernpaBOMEpPHOro NOBeAEHNA TPETbUX JINLL, CYQHO
daKTnyeckn 66110 FOTOBO K GPaXTOBAHMIO, ABNAET-
CA MOPEXOLHbIM 1 YKOMIMIEKTOBAHHbIM.

Heno N2 A24-3915/2020 (OO0 «Kamyamck-
3Hep2o» v 000 «HNKO») NHTepeCcHO C TOUKM 3pe-
HMA UCKIIOYNTENIbHON NOACYAHOCTM MO MCKaM
13 [oroBopa nNepeBo3Kn. ITOT BONPOC 0CO6EHHO
aKTyanu3upyeTca nNpu nogaye SeNMKTHOMO UCKa
K NepeBO34uKy, 4To GopManbHO NO3BONAET UC-
KNIOUNTb MPYMEHeHne COOTBETCTBYOLEN HOPMbI
ATK PO. Tem He MeHee npaKTMKa No 3TOMY BOMPOCY
CKNafblBaeTCs HEOAHO3HAYHO, 1 MHOT4A HOPMbI
06 NCKNUNTENbHOWN NOACYAHOCTU AeNCTBUTENIBHO
He MPYIMEHAIOTCA B CBA3U C ANUKTHOW NPUPOLON
MCKa NpOTMB NepeBo3yMKa.

Boinyck N2 43a 2021 a.

YeTBepTbill BbIMYCK XypHana OTKPbIBaeT KOM-
meHTapuin M.A. EpoxoBon kK Onpegenenuto BC PO
oT 20 asrycta 2021 r. N2 305-2C21-10216 no geny
Ne A40-328885/2019. OCHOBHbIM BOMPOCOM, KO-
Topbin cToAn nepep BepxoBHbim Cypom, ABna-
nacb npobnema kBanudurkaymm ycnosus take or
pay («6epwv nnm nnaTv») No POCCUNCKOMY MpaBy.
Mo mHeHwnto Cyga, cam no cebe OTKa3 3aKkasuuka
oT ob6a3aTenbCcTBa «bepn» He 0CBOOOXKAAET ero
OT 06513aHHOCTU «nNaTh». MNpn 3ToM NocneaHAs
6bina KBanMdMUMpOBaHa Kak nnara 3a 0Tkas oT Jo-
rosopa (n. 1ct. 6, n.3 c1. 310 TK PO).

B npokommeHTupoBaHHOM P.A. XXUPHOBbIM
nene N2 A51-10555/2016 (SL Marine Co., Ltd., v OOO
«Ocmpos») paboTHVKIN NepeBo3yKKa No CBOEN UHU-
LmMaTrBe N3MEHMUNN KYPC CyLHa U BbIFPY3Uan rpy3
B NMOPTY, KOTOPbIA OTNIMYANCA OT COrNacoBaHHOIO
B foroBope. [No3gHee OHW BbINN NPU3HaHbI BUHO-
BHbIMY B pacTpaTe 1 XULLEHWM YY>KOT0 MMYLLEeCTBA.
Tem He MeHee cy OTKa3an B MCKe K MepeBO3UUKY,
TaK Kak Mexay NCTLOM 1 NepeBO34YNKOM OTCYTCTBO-
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Ba/y JOrOBOpPHbIe OTHOLWEeHMA. Kpome Toro, cya
yKa3aJl Ha 0CBOOOXKAEHME NepeBO3UMKa OT OTBET-
CTBEHHOCTM 32 AeNCTBUA CBOUX PabOTHMKOB, KOraa
3TV onepauny BbIXOAAT 3a Npeaesnbl X TPY[OBbIX
byHKLUN.

HakoHeu, A.B. MaTBeeB NpOKOMMEHTUPOBAs
aeno N2 A51-9022/2020 (OO0 «@ecko-Cepsuc» v
000 «Asepc»), B KOTOPOM OCHOBaHMEM AN1A MCKa
MOCNY>W/ OTKa3 OTBETUMKA — areHTa CyloBnajenb-
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La OT onnatbl yCnyr nctua no 6yHKepoBKe cyaHa.
Cynbl BCex MHCTaHUMIA OTKas3anu B yaoBneTsope-
HWUW UCKa BBUAY TOTO, YTO 3aABKa Ha OYHKepPOBKY
6blna HanpaBeHa He CaMUM areHTOM — 3aKa34yMKoMm
no AOroBOpPY YCNyr, a KanutaHom cypgHa. CnefoBa-
TeNIbHO, 3aABKa KanutaHa CyAHa, NofjaHHaA B 006-
XOf, NPUHLMNA OTHOCUTENIbHOCTM 06A3aTeNbCTBa,
He Morna NPUBECTU K BOSHWKHOBEHMIO 00A3aHHO-
CTeln y OTBeTUMKA. |
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Foreword to the Review. Statistics

The fifth issue of the journal “Maritime Law”
covers the calendar period from October to De-
cember 2021. As it was before, we summarise the
quarterly statistics on‘maritime’ disputes heard by
commercial courts. The most significant cases have
been reviewed and commented on in the journal.
As a summary of the year’s results, this Foreword
also provides a brief overview of those “maritime”

disputes that have been commented on in previous
issues of the journal for 2021.

Disputes heard in the courts
of first instance

In the Archive of commercial courts judgments
(ras.arbitr.ru) on the request of the keywords

Appellate court Categories of cases

The 3 Commercial Court | 1 case in total:
of Appeal (hereinafter -
CCA) by the carrier.

- on recovery of the losses due to damage to the cargo caused

The 5t CCA 5 cases in total:

services;

- on annulment of an arrest warrant against the vessel;
- on recovery under the contract for passenger terminal infrastructure

- on recovery of damages caused to water bodies;

- on recover of the cost of evacuation services for crew members;

- on recovery under a supply contract (the court was ruled on the issue
of the master of the vessel capacity to enforce the obligation).

The 6™ CCA 2 cases in total:
- on recovery under time charter agreement;
- on liability for failure to fulfil obligation under universal charter
agreement.

The 9" CCA 2 cases in total:

- on inclusion of the claims under the chartering agreement in the register
of creditors'claims in bankruptcy (the court was ruled on the issue

of question on a shortened limitation period);

- on recovery of insurance compensation for injury of a crew member.

The 13t CCA 2 cases in total:

- on recovery under the maritime agency agreement;
- on recovery of losses due to improper provision of the stevedore services.
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Appellate court Categories of cases

The 14t CCA 3 cases in total:
by the carrier;

agreement;

of the vessel.

- on recovery of losses due to the damage to the cargo caused
- on recovery of insurance compensation under the cargo insurance

- on approval of amicable settlement with determination of the use

The 15t CCA 1 case in total:

time-barred).

- on recovery under the carriage of goods by sea agreement (the claim was

“MSC RF” (Merchant Shipping Code of the Russian
Federation), “pilotage”, “time charter’, “bareboat
charter”and “harbour master’, there are 131 “mari-
time cases” in the courts of first instance for the pe-
riod under review. 65 cases of these were related to
maritime private law issues, and 66 to public ones.

Among private law disputes, the vast majority are
disputes to recover under time and bareboat char-
ters, maritime agency agreements and agreements
for berthing and bunkering services. In addition,
there are cases on damage to cargo and other cases
on non-monetary obligations, including cases to re-
cover the value of lost cargo from the carrier, freight
forwarder and less frequently shipping agent. Com-
pared to the previous period, the number of demur-
rage and unjust enrichment cases was significantly
lower. It should also be noted that there are private
law disputes with public authorities which mainly
involve recovery of the storage costs of property
confiscated by the state (for example, see Judgment
of the Commercial Court of Sakhalin Oblast dated
28 October 2021 in case No. A59-3029/2021). As in
previous periods, one can also encounter several pi-
lotage cases and claims against seaports for unlawful
removal of a vessel from the register.

In the field of maritime public law, the most sig-
nificant part of the cases (26 out of 66) is related
to illegal crossing of the state border. The second
typical categories of disputes are those over the
various types of customs violations related to illegal
export of declared goods or failure to declare car-
go onboard (Articles 16.1 and 16.2 of the Code of
Administrative Offences of the Russian Federation,
hereinafter — CAO). In addition, there are cases on
contesting the results of maritime accident inves-
tigations, decisions on technical violations in the
operation of seaports and vessels, contesting refus-

L4

al to register a vessel, refusal to issue a permission
to conduct certain activities (mainly fishing), and
bringing persons to administrative liability for vio-
lating the rules of passing checkpoints established
by the federal law.

Disputes heard in the courts of appeal

Appellate commercial courts heard 36 cases
in which the MSC RF was mentioned during the
period under review. 16 of these cases referred to
private maritime law and 6 referred to the public
one. In the other cases, the MSC RF was mentioned
with no connection to the maritime law.

As in first instance parties in the appellate courts
dispute mainly over the performance of the mon-
etary obligations. There are fewer cases involving
non-monetary “maritime” obligations. The only some
disputes are in respect of the cargo and crew insur-
ance, as well as the reimbursement of salvage costs.

Public law cases involved customs and adminis-
trative violations. Customs authorities prosecute for
violation of declaration rules and for illegal export
of declared goods. Administrative violations were
connected to border crossings and the require-
ments of technical regulations due to operating
a vessel. Special attention should be paid to the
dispute on compelling the shipowner to lift the
sunken vessel heard by the 13 CCA (see its Ruling
dated 18 October 2021 in case No. A42-1899/2021).

On p.43-44 above, there is a table showing the
distribution of private law disputes between the
appellate courts. We note that the bankruptcy case
heard by the 9™ CCA because the court ruled on
the issue of shortened limitation period for mar-
itime claims. Therefore, it was also considered as
a maritime case.
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Cassation court

Categories of cases

The Commercial Court
of the Northeastern District

1 case in total:
- on recovery under the icebreaker service agreement.

The Commercial Court
of the Far Eastern District

1 case in total:
- on recovery of the reimbursement under the salvage agreement.

The Commercial Court
of the West Siberian District

1 case in total:
- on recovery under the carriage of goods by sea agreement.

The Commercial Court
of the Moscow District

1 case in total:
- on recovery of unjust enrichment under the organisation of
carriage agreement.

The Commercial Court
of the Northwestern District

3 cases in total:

- on recovery of unjust enrichment under the carriage agreement;
- on recovery under the towing service agreement;

- on recovery of losses under the time-charter agreement caused
due to the damage caused to the cargo.

The Commercial Court 1 case in total:
of the North Caucasus District

grounded.

—on recovery of the cost of services for the refloating the vessel

The Commercial Court 1 case in total:

of the Central District

- on recovery under the passenger service agreement.

Cases heard in the cassation instance
(courts of districts)

13 cases, referred to the MSC RF, were heard by
the cassation courts for the period from October
to December 2021. Among these, 9 cases involved
private law disputes and 3 cases involved public
law disputes. Only one Resolution contained an
irrelevant reference to the MSC RF. Compared to
the previous period, there are significantly few-
er Resolutions of the Commercial Court of the Far
Eastern District.

In maritime private law, parties disputed main-
ly regarding monetary obligations, but there are
also cases involving damage to cargo and im-
proper provision of services. Public law disputes
relate to customs violations, e.g., improper com-
pletion or failure to complete a customs decla-
ration.

Above there is a visual table similar to the one
for the appellate instance.

Conclusion

Therefore, in the final quarter of 2021, com-
mercial courts heard 180 maritime disputes. 91 of

these were maritime private law cases and 89 were
maritime public law cases. Most of the disputes
were related to the failure to perform monetary
obligations under various contracts: time char-
ter, bareboat charter, carriage of cargo by sea,
maritime agency, etc. In the area of public law,
cases concerning violations of the procedure for
crossing the state border and the procedure for
filing tax declarations dominated throughout the
whole year.

Review of “maritime” disputes commented
on in the journal issues for 2021

In addition to the current issue, 4 issues of the
journal “Maritime law” were published in 2021. Each
of them covered October 2020 to January 2021,
January to March, April to June, July to September
2021 respectively. During these periods, authors
commented on 18 important cases, 3 of which were
heard abroad.

Issue 1/2021

In first issue of the journal, 5 judgments on mar-
itime disputes for 2021 were reviewed.
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Ruling of the Fifth Commercial Court of Ap-
peal No. 05AP-7848/2020 dated 20 January 2021
in case No. A59-1512/2020 (FSBI Rosmorport v LLC
Sakhmorflot) states that charges for berth use must
be paid even if there is no agreement between the
shipowner and the port, and the rates for the berth
usage are not determined. In support of its posi-
tion, the court referred to the carrier’s obligations to
ensure embarkation and disembarkation of passen-
gers under the contract of carriage of passengers
by sea. The cost of using the berth in the absence
of a fixed tariff must be determined by forensic ex-
amination. Otherwise, it would be contrary to the
compensatory nature of the civil obligation.

Ruling of the same Fifth Commercial Court of
Appeal No. 05AP-7234/2020 dated 18 January 2020
in case No. A51-3969/2020 (LLC Far Eastern Shipping
v LLC Vostok-Mor-Stroy) is no less interesting. In that
case the court stated that notices or applications
provided for in the contract could be submitted
verbally by telephone, if the parties had already
established that way of communication. The court
also pointed out that if it is inadvisable for the ser-
vice provider to fulfil its obligations, the one is not
only entitled to withdraw from the contract but is
obliged to do so in certain circumstances. This is
the case where the continuation of the contractual
relationship puts the client at such a disadvantage
that the transaction becomes too burdensome.

The Ninth Commercial Court of Appeal issued
Ruling No. 09AP-69250/2020 dated 18 January
2021 in case No. A40-40-40737/2020 (FSBI North-
ern UGMS v Rosmorrechflot) over the exclusion of
vessels of a budgetary institution from the rules on
merchant shipping. The Court found that the fact
that a vessel was used in government service itself
did not mean that such a vessel was not covered
by the merchant shipping rules. In this regard, the
court took into account not only the fact that the
vessel was engaged in commercial activities but
rather the possibility of such activities being carried
out as set out in the Charter of the Institution. The
court also pointed out that the satisfaction of the
relevant claim would result in any vessel belonging
to the Russian Federation not being subject to the
merchant shipping rules, which would be contrary
to § 2 of Art. 3 of the MSC RF.

An interesting dispute was also heard by the
Thirteenth Arbitration Court of Appeal in Ruling
No. 13AP-33576/2020 dated 18 January 2020 in
case No. A56-11369/2020 (LLC Mortrans v LLC De-
totex). The case concerned a claim by a freight for-
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warder against a customer for demurrage in con-
tainer transportation. The court held that (a) there
was no provision for demurrage in the bill of lading
or the contract of carriage and (b) the freight for-
warder was not in fact the carrier or the shipping
agent and therefore could not claim payment of de-
murrage in its favour. Furthermore, the court took
into account the professional nature of the freight
forwarder’s business and the lack of evidence that
freight forwarder paid the relevant demurrage to
the actual carrier.

2021 marked the commencement of the ap-
plication of the 2001 Bunker Convention in Rus-
sia. Such an application can hardly be considered
as a successful one. The Commercial Court of
the Northwestern District in its Resolution dated
21 January 2021 in case No. A56-79050/2019 heard
the case of FSBI AMP Baltic Sea, LLC Kontur SPb v
Marathi Shipping Ltd., The Standard P&I Club, relating
to a bunker fuel spill in the Bolshoy Port of St. Pe-
tersburg. It was a claim against the shipowner and
its insurer on jointly recovery of approximately RUB
103,000,000 for port water area clean-up services.

Several issues are of interest in this dispute. First,
the court confirmed the joint and several liabil-
ity of the shipowner and the insurer. Regarding
this, the Russian-language version of the Bunker
Convention states that the insurer joins the pro-
ceedings as a co-defendant while the English and
French versions establish that the insurer joins the
proceedings as a third party. However, all texts
of the Convention are equivalent. Secondly, the
court gave its opinion on the manner in which the
costs of port cleaning shall be calculated. Under
international conventions and their implementing
guidelines, the calculation of the cost of waterway
clean-up shall be supported by evidence of actual
costs incurred and shall not be based on abstract
theoretical models. Russian regulation, on the
other hand, is based on the abstract calculations
of the likely cost of cleaning up water bodies and
other infrastructure. The court applied the Russian
methodology. Moreover, the court did not assess
the conclusions of ITOPF and external experts that
the claimant had clearly overestimated its costs.

Issue 2/2021

The second issue of the journal opens with
a commentary on Ruling of the Commercial Court
of Krasnodarskiy Krai dated 12 March 2021 in case
No. A32-9548/2021 (FSBI “Morspassluzhba” v April



Shipping Company) to grant a provisional remedy
in form of arrest of the vessel. Several crew mem-
bers of the seagoing vessel had been poisoned by
an unknown substance and were unable to con-
trol the vessel and, as a result, the Morspassluzh-
ba conducted a rescue of the vessel, its cargo and
crew. Filing a maritime claim in the amount of USD
200,000 and in view of the refusal of the shipowner
and the master of the vessel to sign the salvage
agreement and the act of completing the salvage
operation, Morspassluzhba sued to the Commercial
Court of Krasnodarskiy Krai. The court’s judgment
is of interest for several reasons. First, the court
described the costs of the rescue operation as dis-
bursements. Secondly, it was almost the first time
in Russian judicial practice that the court accepted
a classification certificate for a vessel as one of the
documents proving its ownership. Thirdly, the court
regarded geographical coordinates as sufficient
proof of the vessel’s location without comparing
it with the seaport boundaries. Finally, the text of
the judicial act did not specify a time limit for filing
a claim against the shipowner.

Another judicial act reviewed in the journal is
Resolution of the Arbitration Court of the North-
West District dated 3 March 2021 in case No. A21-
1117/2020 (Fishing Collective Farm “Truzhenik
Morya” v FSUE “National Fish Resources’, FSBI "AMP
Baltic Sea’] LLC “Severnye Morskoe Tekhnologii”). The
case was on the vessel’s collapse in the port, which
was caused by increased wind, storm, heavy rain
and waves. The claim was filed against the owner
of the berthing facilities for providing an inade-
quate berth, against the seaport for failing to is-
sue a storm warning and against the owner of the
leaned vessel for failing to ensure safe mooring. The
claim was dismissed in its entirety because the fault
of the defendants could not be established due to
a lack of investigation into the accident.

The Commercial Court of the Far-Eastern District
by Resolution No. F03-104/2021, dated 17 February
2021 (FSI Border Department of the Federal Secu-
rity Service of the Russian Federation in Primorskiy
Krai v. Korea Surim Trading Company) resolved the
issue of arresting the vessel for causing damage to
marine biological resources. The Court heard in de-
tail the ratio of maritime claims under the MSC RF
and the Brussels Convention Relating to the Arrest
of Sea-Going Ships and concluded that the Border
Department claims were not maritime.

Within the foreign judicial practice review,
Evergreen Marine (UK) Ltd. v Nautical Challenge Ltd.

Il. REVIEW OF RUSSIAN CASE LAW

[2021] UKSC 6 (19 February 2021) was comment-
ed on. It was the first maritime collision case to be
heard by the UK Supreme Court in 50 years. There
were two main issues before the court in the case -
(1) whether the course-crossing rules applied to
narrowboats and how such requirements related
to the narrowboat rules and (2) whether a vessel
giving way needed to maintain its course for the
course-crossing rules to work. Each of these prob-
lems was discussed in detail in the court’s decision.

Another significant judicial act was the judg-
ment of the US District Court for the Ninth Circuit,
Oregon in Pacific Gulf Shipping Co. v Vigorous Ship-
ping & Trading S.A. case, No. 20-35159 (9th Cir. 2021).
The claimant sued to arrest the defendant’s ship
pursuant to an arbitration award against another
company controlled by the same people as the de-
fendant. The court’s decision is interesting mainly
from the point of view of the doctrine of alter ego
and the piercing of the “corporate veil”in maritime
disputes. The district court found the stricter stan-
dard of piercing the corporate veil to be applicable
and concluded that a range of circumstances shall
be proven in order to do so.

In Noble Chartering Inc. v Priminds Shipping Hong
King Co Ltd (“Tai Prize”) [2021] EWCA Civ 27 (28 Jan-
uary 2021) the court dealt with the acceptance of
cargo by the master of the vessel and the conse-
quences of the issue of a bill of lading for all parties
to the relationship. This dispute is also important as
arare example of interpretation of the 1924 Hague
Rules which will serve as a reference for many other
jurisdictions.

Issue 3/2021

In the third issue of the journal, four comments
were made by experts on maritime disputes.

In the first case, No. A40-127542/2020 (JSC “Be-
lomortrans” v LLC “Neva-Charter”), the commercial
court held that the reconsideration of the case by
the arbitral tribunal after its first award had been
overruled for violation of Russian public policy also
violates public policy. In addition, the arbitral tri-
bunal had been found to be illegitimate since the
arbitrator appointed specifically to decide on the
competence proceed to an examination of the mer-
its of the case. The dispute was also complicated
by the risk of expiry of the limitation period if the
arbitral award would be overruled.

Case No. A73-7921/2020 (LLC “Alliance-DV
Kamchatka” v LLC “Ventura”) involved a dispute
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over a consignee changing instructions to the
carrier which resulted in a change of the port of
discharge from that provided for in the contract
of carriage. Following successful unloading in ac-
cordance with the instructions, the carrier sought
reimbursement of the disbursement costs, despite
the existence of provisions in the contract stating
that the unloading should be carried out at the
carrier’s expense. Eventually, the court found in
favour of the carrier.

Resolution of the Commercial Court of the
North Caucasus District dated 13 May 2021 in case
No. A53-42452/2019 (LLC “Managing Company Re-
ka-More” v LLC “Prostory”) dismissed the claim for
lost profit in connection with the breach of the
chartering agreement due to the arrest of the ves-
sel. The court held that the arrest of the vessel was
erroneous due to unlawful conduct of third parties
and that the vessel was in fact ready for chartering
and was seaworthy and manned.

Case No. A24-3915/2020 (LLC “Kamchatskener-
go” v LLC “NIKO”) is interesting from the point of
view of exclusive jurisdiction over claims arising
from a contract of carriage. This issue is particularly
relevant when a tort claim is filed against a carrier,
which formally allows exclude the application of
the relevant provision of the Commercial Procedure
Code of the Russian Federation. Nevertheless, the
practice on this issue is ambiguous and sometimes
the rules on exclusive jurisdiction do not apply due
to the tort nature claim against a carrier.

Issue 4/2021

The fourth issue of the Journal is opened with
the commentary of M. Erohova to Resolution of the
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Supreme Court of the Russian Federation No. 305-
ES21-10216 dated 20 August 2021 in the case No.
A40-328885/2019. The main issue before the Su-
preme Court was the problem of qualification of
the “take or pay” contract clause under Russian law.
According to the Supreme Court, a waiver of the
customer’s ‘take’ obligation itself do not exempt
the customer from the ‘pay’ obligation. At the same
time, the obligation to “pay” was qualified as a fee
for withdrawal from the contract (§ 1 Art. 6, § 3 of
Art. 310 of the Civil Code of the Russian Federation).

R. Zhirnov reviewed the case No. A51-1055/2016
(SL Marine Co., Ltd. v LLC “Ostrov”). In this case, the
carrier's employees on their own initiative changed
the vessel course and unloaded cargo in a port
which differed from that agreed in the contract.
They were later found guilty of defalcation and
theft of other people’s property. However, the court
rejected the claim against the carrier because there
was no contractual relationship between the claim-
ant and the carrier. In addition, the court stated that
the carrier was exempt from liability for the acts
of its employees when those acts fell outside the
scope of their employment.

Finally, A. Matveev discissed the case No. A51-
9022/2020 (LLC “Fesco-Service” v LLC “Avers”) in
which the claim ground was a refusal of the defen-
dant, agent of the shipowner, to pay the claimant
for bunkering services. The courts of all instances
found in favour of the defendant because the re-
quest for bunkering had been made by the master
of the vessel, not by the agent, the customer un-
der the service contract. Consequently, the request
made by the master of the vessel, which bypassed
the principle of relativity of obligation, shall not
create an obligation for the defendant. =



Mapusa AHppeeBHa EpoxoBa,
K.10.H., goueHT MBLUC3H, koHcynbtaHT NAVICUS.LAW

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

MNocne npekpaiwieHnsa 6epboyr-
yaptepa co6CTBEHHUK CYyAH3

OoTBe4aeT 3a B(Ce

KommeHnmapui k OnpedeneHuto BepxosHozo Cyoa P® om 3 utoHsa 2021 e.
Ne 307-3C21-1344 no deny N2 A21-4281/2018 (PocnpupodHaod3op v «[no6an-O®naom»)

Bpeod, npuyuHeHHbIl B00HOMY 06BEKMYy 8 pe3y/ib-
mame HeucnoJsiHeHUsA 06A3aHHOCMU NO nodvemy
3amMOoHyswez0 CyOHa, N00JIeXXUm 803MeuleHuro Cob-
CMBEHHUKOM CyOHd, a He hpaxmosamesiem (apeH-
damopom,).

®MakTbl: PocnpupogHaa3op NpoBoamn OCMOTP
akBaTopuy Kacnuimckoro mMopsi U ob6Hapyxun
ceBlUee Ha Meflb CyAHO — 6apXKy nof Ha3BaHVeM
«n/n Cynak — ActpaxaHb» (ganee - «Cynak»).

B xopne paccnenoBaHuaA 66110 YCTaHOBIEHO, UTO
6ap»a ncnonb3oBanacb B ceBepHou Yactu Kacnuid-
CKOro MopsA AnA CTPOUTENbCTBA MOPCKOro nefo-
CTOMKOro CTalMoHapHoro komnnekca. 30 mapTa
2015 r. BO Bpems wiTopma 6aprka Oblia copBaHa
C AKOpel 1 OTHeceHa K nobepexbto Pecny6nnkn
Kanmblkns, roe 3aToHyna.

M3 nucbma KanutaHa mopckoro nopta Actpa-
XaHb CJiefyeT, UTo B MOPCKOM peecTpe npaBo cob-
CTBEHHOCTU Ha 6ap»y ObINO 3aperncTPUpPOBAHO
3a obuiectBoM «lanakTuka». Kpome Toro, cornacHo
peecTpy Mexnay obuiectBom «[anaktunka» (Cynosna-
neneu) n obuwectsom «Moban-Onot» (ppaxTosa-
Tenb) ObIN 3aK/OYeH JoroBop 6epboyT-yapTepa.
B momeHT obpalyeHunsa PocnpupopHagsopa c 3a-
NPOCOM K KanuTaHy nopta AcTpaxaHb Cy[HO yxe

6b110 NcktoueHo 13 focyaapCcTBEHHOMO CyOBOrO
peecTpa 1 NpaBo CO6CTBEHHOCTU Ha AAHHbIN 00b-
€KT Obl/I0 MpeKpaLleHO Ha OCHOBaHUW 3aABIeHUs
Ccob6CTBEHHMIKA.

PocnpupogHansop nposen uccnegoBaHue
BOZbl B paliloHe aBapun 1 yCTaHOBW MpPeBblLLe-
HUe coflepKaHus enesa B BOAe B ToUke oTbopa
(6apa «Cynak») B 1,02-1,68 pa3a Bbllle HOPMbI.
OH npulen K BbIBOAY, YTO BOGHOMY OOBEKTY —
Kacnuickomy Mopto — npuynHeH yuiep6. Ha stom
oCHoBaHWK PocnpuponHaasop obpatusica B apbu-
TPaXXHbI Cyf C UICKOM K 06LecTBy «[noban-Onot»
0 B3biCKaHWK yulepba B pa3mepe 112 762 320 pyo.
Pa3mep Bpena onpegeneH NCTLOM Ha OCHOBaHMWM
n. 17 MeToanku ncuncneHna pasmepa spega, npu-
UMHEHHOrO BOAHbIM O6beKTaM BCIe4CTBUE Ha-
pyLeHNA BOQHOIO 3aKOHOAATENbCTBA, YTBEPXK-
JeHHOWN npurkazom MrHUCTePCTBA NPUPOJHbIX
pecypcoB u skonoruu PO ot 13 anpena 2009 r.
Ne 87 (nanee — MeTtoaunka), v NpBeAeHHON B HEM
bopmynbl Ne 5.

Mo3unuyna ncruya:

1. Bpen npuuvHeH oKpy»atoLLen cpefe ocTas-
neHnem 1 GakTMUYECKUM 3aXOpPOHEHNEM BapKu
«Cynak».
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2. MpununHUTENem Bpeaa ABNAeTCA obLecTBo
«Mmo6an-OnoT», Tak Kak OHO 3KCMyaTUpPoBano
6apxy.

Mo3unyna orBeTuMKa:

1. KoopaunHaTthbl, yKa3aHHble B NPOTOKONax 3a-
60pa BoAbl, yAaneHbl OT MecTa nocagku 6apxu
Ha Mefb Ha 27 KM, T.e. He JOKa3aHO 3arpsa3HeHne
BoAbl GAKTOM 3aTOMNEHNA CyOHa.

2. OTCyTCTBYET MPUYMHHO-CNEeCTBEHHAsA CBA3b
mexay ¢akTom 3atonneHuna 6apxu B 2015 r. 1 npe-
BblLLeHNeM KOHUeHTpaunm xkenesa B 2018 r.

3. loroBop 6epboyT-yapTepa Obin NpeKpaLlleH,
1 0653aHHOCTV MO NOAbEMY CyfHa Y ppaxToBaTeNs
He 6bino.

Cype6Hble aKkTbl: Aefi0 MPOLLIO ABA Kpyra pac-
CMOTpEHUA.

Mpw nepBom Kpyre B UcKe 6blI0 OTKa3aHo 13-3a
HelOKa3aHHOCTU daKTa NPUUNHEHNA Bpefa OTBeT-
UMKOM, HO Aesio 6b1f10 BO3BPALLEHO CYAOM KaccaLu-
OHHOW UHCTAHLMUKN HA HOBOE PacCMOTPEHME.,

Mpwn BTOpOM Kpyre uck 6bia1 ygoBneTBopeH
B NnofiHom o6beme. Cyfbl 3aHANW NO3ULMIO, YTO
Bpes 6bln NPUUYMHEH aKBAaTOPUKN BOQHOIO OObeEKTa
peATenbHOCTbIO dpaxToBaTens, KOTOpbI He obe-
Cneyuns Haanexallyo LWBAaPTOBKY CyAiHa 1 YKNOHWI-
CA OT noAgbeMa U 3Bakyauumn 6apxu. B utore ns-3a
6e3pencTeuna GpaxToBaTensa BpeaHble BELLECTBA
CTanu NocTynaTb B MOPCKYIO BOAY U ee 3arpA3HATb.

BepxoBHbint Cyg PO HanpaBmn geno Ha TpeTui
KpYr pacCMOTPEHUA U YCOMHUIICA, ABAAETCA NK
¢dpaxToBaTenb HageXallM OTBETUMKOM MO UCKY
0 BO3MeLleHUn Bpea. [leno B Tom, UTo yepes feHb
nocne nocagky 6ap>ku Ha menb cygoBnageney
1 GpaxToBaTenb 3aKNIOUNAN COrnaLleHre O pacTop-
»eHuun gorosopa 6epboyT-uapTepa. Bnocneactaum
Ha OCHOBAHWW 3aABNIeHNA COOCTBEHHMKA CYQHO
6b1n0 ncknoveHo 13 focynapcTBeHHOro CyaoBo-
ro peecTpa, 1 NpPaBo COBCTBEHHOCTM Ha JaHHbIN
06beKT ObIno npekpatyeHo. Mo mHeHuio BC PO, no-
cne npekpalleHna NPaBOOTHOLEHWI N0 GpaxTy
CcO6CTBEHHUK CyaHa Hec Bpems ero cofepaHus,
1 B CUy UMMepaTuBHOM HOPMbI CT. 109 KTM PO
B €ro 06A3aHHOCTM BXOAWUIIO NOAHATL 3aTOHYBLUEe
NUMYLLECTBO.

BepxosHbii Cyn PO npuwen K BbiBOAY, YTO Cy-
[amMu HEBEPHO YCTaHOBNIEH MEXaHM3M NPUYMHEHUA
Bpena BOAHOMY OOBbeKTYy Nnocsie pacTOpPKeHns fo-
rosopa ¢paxtoBaHuA. OTBET Ha BONPOC, KaKMMK
LeNCTBUAMU NPUYMHEH BPef — HeHaanexallen
LUIBAPTOBKOW N 6e38ecTBUEM MO NOSHATUIO CYA-
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Ha, ABNAETCA OQHUM M3 CYLLeCTBEHHbIX YC/TOBUN
BO3MelLeH A Bpeaa.

BepxoBHbii Cyg 06paTin BHUMaHKE Ha To, UTO
CynHoO 6b1y10 3acTpaxoBaHO B NoJib3y obwecTsa
«no6an-Onot». B cuny n. 9.13 MNpasun ctpaxosa-
HWA, K KOTOPbIM Obina caenaHa oTCblIKa B nonuce
CTpaxoBaHWA, NPW BbiMaaTe CTPaxoBOro BO3melle-
HWA B C/lyyae NosIHOM rmbenn unv Nponaxum cyaHa
6e3 BECTU K CTPaxXOBLUMKY NepexoanT npaBo cob-
CTBEHHOCTM Ha 3acTpaxoBaHHOe CyAHO B npepge-
nax ynnayeHHow cymmbl. Mo mHeHuto BC PO, npwu
paccMoTpeHnr cnopa cyabl AOKHbI Obln AaTb
OUEeHKY paKTy BbIMIaTbl CTPAaXOBOro BO3MeELLeHUs
1 nepexopy NpaBa cCOOCTBEHHOCTUN Ha CYAHO K CTpa-
XOBOW KOMMaHUM.

KommeHTapuia: geno npencrtaBnseT uHTepec
Kak ON1A NPaKTUKYIOLWMX IPUCTOB, TaK U ANA yye-
HbIX.

BepxosHbit Cya PO rotoBuT 0630pbl CyaebHoOM
NPaKTUKK, Kyga BKIOYaeT Aena, KoTopble MMeT
CMCTEMOOGPA3yloLee 3HaUYeHNE ANA NPAKTUKU.
KoMmeHTUpyemoe geno BkoueHo B O630p cy-
AebHon npakTrkm Ne 3 3a 2021 r. (ganee — O630p
NpaKTuKm), T.e., o MHeHuto BC PO, Bbicka3aHHaA UM
npaBoBas NO3ULUA [OJKHA YYNTbIBATLCA CyfaMum
Npv PacCMOTPEHNN aHANIOTNYHbIX CMIOPOB.

B pene obcyxpaeTca Knaccuyeckuii Bonpoc
OeNNKTHOTO npaBa: KTO HeceT OTBETCTBEHHOCTb
3a Bpef, NPUUYNHEHHDbIN AeATENbHOCTbIO, CBA3aH-
HOW C UICTOYHVKOM MOBbILLIEHHO OMACHOCTN — CO6-
CTBEHHWK U 3aKOHHbIV Bnagenew?

Oco6eHHOCTbIO BO3MELLEHNs Bpeaa, Npuin-
HEHHOTO OKpY»KaloLen cpefe, ABNAeTcs ocobasn
CJIOXHOCTb pacyeTa pa3mepa Bpeda. [Ina ynobcrea
ero onpegenenna MuHnpupogbl Poccun paspa-
GaTblBaeT METOAMKM pacyeTa Bpeaa, 1 Ha NpaKTu-
Ke BO3HMKAET BOMPOC: CBA3aH N cyg dpopmysnomn
pacueTa Bpeaa, pa3paboTaHHONM, MO CyTW, O4HOW
13 CTOPOH cnopa?

OTnx ABYX BONpocoB KocHynca BC PO, n ectb
CMbICJT OCTAHOBUTbLCS Ha HUX NoApPo6Hee.

1. KTo HeceT OTBETCTBEHHOCTb 3a Bpep, Npu-
UMHEHHbI OKpYXKalolleil cpeae CyaHOM, — CO6-
CTBEHHUK cyAHa unu ¢ppaxtoBaTtenb (apeHpa-
TOp)?

Bonpoc, KTo ABNAETCA OTBETCTBEHHbIM 3a Bpe[,
NPWYNHEHHBIV fEATENIbHOCTBIO, CBA3AHHOM C UCTOY-
HKOM MOBbILLEHHOI OMACHOCTU — COOCTBEHHUK NN
3aKOHHbIV Bnageneuy, ABnAetca 6osnee o6LWMM 1 Mo
60nblUOMY cyeTe He UMeeT cneLndrKy B MOPCKOM



npase. MNoncK OTBeTa Ha Hero CBs3aH C AByMA Npo-
6remamm rpa)kgaHCKoro npaea: YTo Takoe BrlageHne
N yTpaunBaeT I ero CO6CTBEHHNK, NPeaOCTaBMB
BELLb B apeHfy, @ TakXe 3a UTO HeceT OTBETCTBEH-
HOCTb NNLO — 3a PpaKT NPUHAANEKHOCTU UCTOUHU-
Ka NOBbILLIEHHOW OMNACHOCTM WIN 33 AEATENbHOCTb,
CBA3aHHYI0 C ICTOYHUKOM MOBbILUEHHON OMacHOCTA?

B poccuiickon cynebHom npakTMKke rocroacTay-
eT NpeacTaBeHne O BlafieHNN Kak KOHTPOJe Hag
06beKkToM'. B poccniickom 3aKoHOAATENbCTBE, B OT-
nnune oT MfepMaHCKOro rpaXAaHCKOro YNoXKeHNs,
HeT geneHunA BRadeHWsA Ha NpAMOoe, Herocpea-
cTBEHHOEe daKTMyeckoe obnafjaHvie 1 Ha onocpe-
JIOBaHHOE BafileHe Kak KOHTPOJIb Hajl Bellbio?.,
OpHako B cyaebOHOM NpaKTUKe MOMNbITKA BBECTU
Takoe fleneHune BcTpeyatotcsa’. B utore c yuetom fe-
NeHVA BNafieHns Ha onocpenoBaHHOE 1 Henocpea-
CTBEHHOE BMNOJIHE BO3MOXKHO NCTONKOBAThb CT. 1079
K P® 06 0TBETCTBEHHOCTU TaK, UTO COOCTBEHHMIK,
npefocTaBnAaA BeLb B apeHay, BNafeHne CoOXpaHa-
€T 1 NO3TOMY HeceT OTBETCTBEHHOCTb 3a Bpeg. Oa-
Hako BepxoBHbii Cya He nowwen no nyTv nogo6Ho-
ro 060CHOBAHNSI OTBETCTBEHHOCTU COOCTBEHHMKA.

B MNpaxkpaHckom kogekce PCOCP 1964 r. 6bina
3aKpernsieHa OTBETCTBEHHOCTb 3a GaKT BRageHus
NCTOUYHWKOM MOBbILEHHOM onacHocTu. KoHuen-
umnsa nomeHanaco B MK PO nytem 3akpenneHua oT-
BETCTBEHHOCTY 3a JeATENbHOCTb, CBA3AHHYIO C UC-
TOUYHVKOM MOBbILEHHON onacHocTU*. O6bIYHO ee
OCYLLeCTBNAET 3aKOHHbIV Bllagenew, ogHako GpakT
npefocTaBneHns BeWmM B apeHy TakXKe MOXHO
Ha3BaTb AEATENIbHOCTbIO, CBA3AHHOW C UCTOUHUKOM

' Cmnopgpo6Hee: Epoxosa M.A. O6xoa NpaBun BUHANKALMN
C MOMOLLbIO NCKa O MPU3HaHUW NpaBa OTCYTCTBYIOWMM //
Mpob6nembl rpaxgaHCKoro npasa B cynebHON NpaKTuke
1 3akoHopaTenbcTee: COOPHMK CTaTel, MOCBALEHHBbIN
tobuneto npoo¢. B.B. ButpsiHckoro / OTB. pea. E.A. Cyxa-
HoB. M.: CtaTyT, 2021. C. 320-321.

2 Cm noppob6Hee: AnekcaHoposa M.A., Pyokeac A.[., Pviba-
108 A.O. MNMpaBo cO6CTBEHHOCTY 1 CNOCO6bI €ro 3aLmTbl
B rpaxaHckom npase: YyebHoe nocobue. CM6.: M3a-Bo
cnery, 2017.C.31-32.

3 Hanpwumep, B genax no nckam o npusHaHUmM npasa cob-
CTBEHHOCTU, KOrAa UCK NpeabaABNAeT apeHaoAaTeslb, Cun-
Tatowunit cebs cobcTBeHHUKOM. CM MOABOPKY NPaKTUKK
B kommeHTapum C.A. l[pomoBa K cT. 12 TK PO (OcHOBHble
NONOXKEHUA FPakAAHCKOro NpaBa: NoCTaTeNHbIN KOMMEH-
Tapui K ctatbaAm 1-16.1 MpaxaaHckoro kopekca Poccuin-
ckon ®egepauunm / OTB. pegd. A.l. Kapanetos. M.: Ctatyr,
2020.C. 692, 725).

4 ApoweHko K.b. O6sa3aTeNIbCTBa BCIeACTBME NMPUUNHEHNSA
Bpeda // IpakpaHCKUM KogeKc. YacTb BTOpas: TEKCT, KOM-
MeHTapuu, NpeaMeTHO-andaBuUTHbIN yKasaTenb / Mog pea.
0O.M. Ko3bipb, AJ1. Makosckoro, C.A. Xoxnosa. M.: 3a-Bo
ML®3P, 1996. C. 582-583.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

NOBbILWEHHOW ONAaCHOCTU. BHOBb HEACHO, KTO e
[O/MKEH HEeCTW OTBETCTBEHHOCTb.

Ha ¢oHe HeoHO3HaYHOro TONIKOBaHWUA 3aKOHa
0Co6Y0 LIEHHOCTb NpUobpeTaoT NONUTUKO-NPaBO-
Bbl€ apryMeHTbl.

ApryMeHTbl B MOJib3y OTBETCTBEHHOCTU COO-
CTBEHHMKA CBOJATCA K TOMY, UTO COOCTBEHHMK
HeceT 6pemsA cofepKaHUA BELU U JOJIKEH KOH-
TPONNPOBaTb, KTO UCMOJIb3yeT ero Bellb U OTBe-
yaTb 3a ero AencTBMA; BNageney Belm ABnaeTca
Kak 6bl npefcTaBmTeNieM COOCTBEHHMKA, MO3TOMY
3a ero JencTBNA OTBETCTBEHHOCTb BCE PaBHO HeceT
npasoobnagaTesib (KOHUeNUMA HeMnoCcpenCcTBEH-
HOro 1 OMOCPEeLOBAHHOIO BNAfEHUA); B CNTyYasX,
Korga npaBo Ha MMYLLEeCTBO OTPaXaeTca B peecTpe,
noTepnesLleMy NpoLle HalTh COBCTBEHHNMKA C NO-
MOLLbIO IAaHHbIX PEecTpa, a He Brajenbla.

AprymeHTbl B MOJb3y OTBETCTBEHHOCTN 3aKOH-
HOro BnagesnbLa He MeHee Y6eauTenbHbl: KaX bl
[OJIXeH HeCTV OTBETCTBEHHOCTb 3a CBOW AeNCTBIA,
MO3TOMY KTO AeATENIbHOCTb OCYLLECTBNAN, TOT M OT-
BEYaeT 3a ee HebnaronpuATHble NOCNEACTBUA,
T.e. Bnagenew, a He COOGCTBEHHMK; KOHLeNUua He-
NnocpeCcTBEHHOMO 1 ONOCPeOBaHHOrO BlageHNUs
He OoTpakeHa B POCCMIACKOM 3aKOHOAATENbCTBE,
MO3TOMY 3aKOHHbIN BafeneL He MOXET ObITb Ha-
3BaH NMpeacTaBuTenem COOCTBEHHMKA U [OMKEH
NIMYHO OTBeYaTb 3a CBOMW AENCTBUA; €CN 3anuchb
O BnafesbLie OTPa)keHa B peecTpe, MoTepresLIemy
He NpeaCTaBNAET HAKAKOTO TPyAa OnpeaenuTb npu-
urHuTena spepaa. ConocTtaBneHne apryMeHToB Mno-
Ka3blBaeT, YTo B LieNAX 3aLUMTbl NPaB noTepreBLIero
Ha NPaKTUKe peLLeHne BONpoca 06 OTBETCTBEHHOM
nnLe MOXKeT 3aBUCETb OT TOTO, BHECEHA NN B PeecTp
nHpopmMaL A 0 NpefoCTaBNeHUN COOCTBEHHKOM
MMYyLLIeCTBA BO BIafieHMe JpYroro nuua.

B KoMmeHTVpyemoM fiene CyTb NpaBoBOW NO3K-
uum BC PO cBOamMTCA K Cnegytollemy: OTBETCTBEH-
HOCTb 3aBUCUT OT MexaH13Ma NPUYMHEHNA Bpeaa
N onpeaeneHuns, YsuMn 4ENCTBUAMUN NPUYNHEH
Bpea. O4HAKO C TOUKU 3peHMA BbILLeOOO3HaYEH-
HbIX MOAXOA0B K BIAAEHMNIO OCTAETCA HEACHDIM,
KTO e [OJIKeH HeCT! OTBETCTBEHHOCTb 3a Bpej,
NPUYNHEHHDI 3aToNNIeHHbIM cyaHoM. CyaHo 6b110
3aTOMNJEHO M3-3a AencTBuA GpaxToBaTens, T.e. BNa-
genbua. OgHaKo NogHMMATb CYAHO OOJIXKEH Obin
cobctBeHHYK (cT. 109 KTM PO).

Ha ¢oHe gencteun ¢ppaxtoBatensa no Hekaue-
CTBEHHOW LWBApPTOBKe 1 6e30encTBUA cOOCTBEH-
HMKa No nogbemMy CygHa HamnpallMBaeTcA BblBOA
O TOM, YTO Bnagenew,  CO6CTBEHHWK ABNATCA CO-
NPUYUNHUTENAMY BPeAa U AOMKHbI HECTW convaap-
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HYI0 OTBETCTBEHHOCTb (cT. 1080 'K P®). Conupap-
HaA OTBETCTBEHHOCTb JyULIMM 06pa3oMm 3alymLiaeT
noTepnesLUero, Tak Kak MO3BONAET eMy B3blCKaTb
Bpen C Nto60ro 13 OTBETCTBEHHbIX NNL, Y KOO eCTb
LEHEeXHble CpeAcTBa Ha 6AHKOBCKOM cyeTe.

BepxoBHbii Cyn He BbiCKa3asnca o ConuaapHom
OTBETCTBEHHOCTW, a, HaNPOTUB, cAenan akueHT
Ha NPUYMHEHN Bpefa 3aXOPOHeHeM CyiHa 1 6e3-
LencTBrM COBCTBEHHMKA MO ero nogbemy. MHaue
roBOpA, MAaATHUK KauyHY/ICA B MOMb3y OTBETCTBEH-
HOCTU cOOCTBEHHMKA 3a HapyLleHne 06A3aHHOCTM
no nogbemy CyAHa.

Tem He meHee, cynebHan npakTrka Bcerga 6y-
AeT KonebaTbcA No BONPOCY, KTO OTBEYaeT 3a Bpes,
NPWYNHEHHbIN AeATeNbHOCTbIO, CBA3AHHON C 1C-
TOYHMKOM NOBbILLIEHHOW OMACHOCTH, — COOCTBEHHUK
1N BnageneL, NOCKONbKY BCEraa MeXay oprucTamum
6yayT cnopbl, COXpaHAET 1 COOCTBEHHVK Bnaje-
HMe 1 OCYyLLeCTBAET SIN OH AeATENbHOCTb C UCTOY-
HMKOM MOBbILIEHHOW OMacHOCTK, Korga npefoCTaBs-
nAeT Bellb B apeHAy. Tak uTo, HECMOTPA Ha BKJIIO-
yeHue gena B O630p NPaKTMKKM, PEBOMIIOLNN OHO
He Npoun3BedeT, U ANCKYCCUA NPOJOIIMKNTCA.

2. Ponb oroBopKu o nepexope npasa co6-
CTBEHHOCTV Ha 3aTOHYBLUee CYAHO K CTPaxoBoW
opraHusauvu Ans onpefeneHns oTBeTCTBeHHO-
ro 3a Bpep nuua.

BepxosHbi Cyn 0TMETU, 4TO CyAbl NP HOBOM
paccmoTpeHuy Aena AOMKHbI AaTb OLEeHKY daKTy
nepexofa npaBa cCOOCTBEHHOCTM Ha 3aTOHYBLLEee
CY[HO K CTPaxoBOW opraHm3auum nocne Bbinnatol
CTpaxoBoro Bo3melleHus. MNpu stom BC PO BbicKka-
3a51cA B NOJIb3y OTBETCTBEHHOCTN COOCTBEHHUKA
3a Bpeq, NPUYMHEHHbIN OKpYyXKaloLlen cpefe 3a-
TOHYBLUMM CyZHOM 1 6e3aencTBrmemM COOCTBEHHNMKA
Mo ero nogbemy.

O3HauvaeT N1 BbiCKa3aHHaA No3uuusA, 4To Ae-
NIMHKBEHTOM (NpuynHUTEnemMm Bpepa) ABNAeTCA
CTpaxoBas opraHusaumaA? lNpepcraBnaeTca, UTo HeT,
OJHAKO 3TO CaMbIV CJIOXKHbIV BONPOC KOMMEHTU-
pyemoro fena v oTBeT Ha HEro HeOAHO3HaYHbIN.

[oBogamu NpoTnB nepexoda npasa K CTPaxoBOWu
opraHu3aLun cny»<at cnegyroLyne obCcToATeNbCTBa:
- Belb nornbna, a npaBo COOCTBEHHOCTUN MOXET

nepexoAuTb Ha Bellb CYLLeCTBYIOLWYIO; Npea-

MeTOM FpaXkfaHCKoro o6opoTa He MoXeT ObITb

HecylwecTsytowas Belb. Co6CTBEHHVK BrpaBe

06a3aTbCA NepeaaTb NPaBO Ha Bellb, KOTOpas

BO3HMKHET B OyayLuem, ofHako NCNONHUTb 061-

3aTeNbCTBO MO Nepefayve HecyLlecTByoLen

BeLM HEeBO3MOXKHO M CTaTb COOCTBEHHNKOM
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HecyLLecTBYoLeln Bel HeBO3MOXHO. C TOUKN
3peHnA yCroBuMIA Nepexofa (BO3HUKHOBEHMA)
npaBa CO6CTBEHHOCTM B JaHHOM CJlyyae ecTb
00653aTenbCTBO CyoOBagenbLa no nepegaye
npaBa COGCTBEHHOCTU CTPAXOBOW OpraHn3aLmmn
noJ ycsoBMeM NoaHATNA 3aTOMSIEHHOMO CyAHa.

OpHako o NoAHATUA CyaHa 3To 06:3aTenbCTBO

He NUCMNOJSIHEHO, OHO He MPOU3BOANUT BELHOIO

addeKTa, M60 HeT Bewn®;

— MO POCCUNCKOMY MpaBy CYQHO ABNAETCA He-
ABWXKMMOCTbIO, @ NMpaBoO COOCTBEHHOCTU Ha He-
ABVXXMMOCTb BO3HMKAET C MOMEHTa BHECEHUS
3anucuy o npaee B peecTp (cT. 33 KTM PO, ab3ay
BTopon n. 1 cT. 130 n ct. 131 TK PO). Koraa npaso
Ha HeZlB/XXMMOCTb BO3HUMKaET B pe3ynbTaTe yHU-
BepcasibHOro npaBonpeemMcTBa (HacieioBaHue
W peopraHn3auns), UCKIYeHne 13 NpuHUmna
BHeceHUA (BO3HMKHOBEHMA NMpaBa C MOMEHTA
perncrpaumm) 060CHOBaHO, MOCKONbKY K npe-
eMHVKY nepexouT Becb o6bem npas; ciyyau
CUHTYNIAPHOrO NPaBONpPEeMCTBa, K KOTOPbIM OT-
HOCUTCS Nepexop NpaBa K CTPaxoBOV KOMMAHNN
nocne BbiNaTbl BO3MELLEHNA, Clofga He nona-
[aloT, — 30eCb COOCTBEHHMK M3BECTEH, Ero NnpaBo
OTpPakeHo B peecTpe;

— CTOYUKM 3pEHMA NOINTUKN NpaBa 3acTPaxoBaHO
He TONbKO CYAHO, HO N OTBETCTBEHHOCTb CYAO-
BMnagenbLa, a He CTPaxoBOW opraHmnsauuu, no-
3TOMYy noTepreBLNU 6osblUe 3aluLLeH, Korga
OTBETCTBEHHOCTb 3a Bpef BO3/araeTca Ha Cy-
[0BnajesbLa, a He Ha CTPaxXoBYO OpraHn3auuio;

— OMATb »Ke C TOYKN 3PpEeHUA NONUTUKIN NpaBa BO3-
NTOXKEeHMe Ha CTPaxoBble OpraHM3aunn oba3aH-
HOCTM MO NOABbEMY 3aTOHYBLUMX CYJOB He coue-
TaeTcA C UX cneymnanbHOM NPaBOCNOCOOHOCTbLIO,
T.e. NPaBOM OCYLECTBAATb UCKNOUNTENBHO
CTPaxOBYIO AeATENbHOCTb U HAKAKYIO UHYHO.

B niobom cnope Bceraa HanzyTCs 4OBOAbI B 060-
CHOBaHMe NPOTMBOMONOXKHONM TOUKN 3peHunA. Bo-
npoc o6 onpegeneHny COGCTBEHHMKA 3aTOHYBLUIEro
CyZHa He npeacTaBnseT cobol ncknoueHve. [1oso-
Jamu B NOMb3y aBTOMATUYECKOro nepexofa rnpasa

5> CMm. 0 Mopensx nepexofa npaBa CO6CTBEHHOCTN U PO
ncnonHeHns obsasatenbcraa: Cases, Materials and Text on
Property Law / Ed. By S. van Erp and B. Akkermans with
the collab. of A. Braun et al. Hart Publishing, 2012. P. 783—
909. Ha pycckom A3blke No yKa3aHHOW Teme XxopoLiuii 06-
30p Mogeneln nepexona npasa ¥ POnu NCMNOMHeHNA 064-
3aTenbCTBa CAenaH B ctatbe: C32epm B. KoHceHcyanbHaA
cMcTeMa 1 cuctemMa nepefayv B eBponenckom YacTHOM
npaBe — KOHCEHCYC B OTHOWeHUn nepegaun? // Exeroa-
HUK cpaBHUTeNbHOro npasa. 2011 / MNog pen A4.B. Joxpe-
Ba. M.: CratyT, 2011. C. 280-309.



K CTPaxoBOW OpraHu3aLm Ha 3aTOHyBLUEee CyLHO
noce BbiMIaTbl CTPAXOBOIO BO3MELLEHUS Cly»KaT
cnepyiowme coobparkeHms:

— CyOHo He nNornbno, NOCKOJbKY €ro MOXHO Nog-
HSITb, OHAKO 3TOT AOBOJ, BCE PABHO He MO3BO-
naeT caenatb BbiBOA 06 MCNonHeHUn obssa-
TeNbCTBa CyfOBNagesnbLeM Nno nepegave cyaHa
B COOCTBEHHOCTb CTPAxXOBOW OpraHu3aumy;

- MNpaBoO B CM/y 3aKOHa BO3HMKAeT He3aBUCMO
OT peructpaunn. Bce ncknioueHns ns npuHUn-
na BHeCEeHUA JOMKHbI OblTb NPAMO 0603Haue-
Hbl B 3aKOHE, OHAKO O BO3HUKHOBEHMI NpaBa
Y CTPaxoBoW OpraHr3aLmm He3aBNCUMO OT peru-
CTpauUun B PEryNIMPOBAHNM HUYETO HE CKa3aHo;

— Y CTpaxoBOW OpraHn3aLum ecTb pesepBbl, 13 KO-
TOPbIX NMOTEPNEBLUNIA MOXET NOSTYYUTb BO3MeE-
LeHMe Npy HeJocCTaTKe CpeacTs, MO3TOMY Mo-
TepneBLWN 3alLUNLLEH;

- cneymanbHaa NPaABOCMNOCOOHOCTb CTPAXOBbIX
opraHu3aLmin He MOXeT CIY»KUTb OCHOBaHVEM
[NA 0OCBOOOXAEHMA OT UCMONHEHUA 0063aHHO-
CTV MO Nogbemy CyaHa.

[loBoabl NPOTMB aBTOMATMYECKOro nepexopa
npaBa K CTPaxoBOW opraHuM3auum nocne Bbina-
Tbl BO3MeLLeHMA BUAATCA bonee y6eamTenbHbIMU.
Bo3HMKHOBEHME MpaBa Y CTPaxoBOW OpraHmn3aLmm
HaxoauTcA nof yc/ioBMeM nogbema cyfHa cyao-
BnagenbLemM. A 3HAUWT, U OTBETCTBEHHOCTb 3a He-
nogbem CyAHa [O/KHA BO3/1araTtbCA Ha CyoBNa-
Jenbla - NocNefHEero peecTpoBOro COOGCTBEHHNKA,
a He Ha CTPaxoBY OpraHn3auuio.

Bugumo, utobbl He nopoxaaTb obcyxaeHne
BOMPOCa O MOMeHTe BO3HNKHOBEHMA MNpaBa cob-
CTBEHHOCTW Y CTPAXOBOW OpraH13auum nocse Bbl-
naaTbl BO3MELLEHNSA, NACCaX N3 KOMMEHTUPYEMO-
ro OnpepeneHna BepxosHoro Cyga npo nepexon
npaBa COOCTBEHHOCTU K CTPaxX0OBOW OpraHu3aunm
He BKJtoueH B O630p npakTuku BC PO.

3. Kak onpegenaTb pasmep Bpega, npnuu-
HEHHOro oKpyXxarolei cpefe, - no Metoauke,
copepKalen ¢popmyny pacuyeta pasmepa Bpe-
Aa, WIN UHbIM nyTem?

B poccuinckmx cygax KpaHe ClIOXHO AOKa3aTh
pa3mep nmyLLecTBeHHOro Bpeaa (yobITKoB)®, no-

6 Bpeq BO3MeLlaeTCA 3a AENNKT, a y6bITKVI — 3a HapyweHune
[O0rosopa, HO TeEPMUHbI CMeLUaHbl [laXe B K PO, a 3HauuT,
X MOXXHO NCMOJIb30BaTb Kak CUHOHUMDI.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

CKONbKY CY[, CKIIOHEH OLleHMBaTb fOKa3aTeNnbCTBa
He C pa3yMHOW CTeneHbl JOCTOBEPHOCTY, KakK
3TOoro TpebyeT 3aKkoH B €T. 393 K PO, a npegenbHO
dopmanbHO: He foKa3aHbl MMYLLECTBEHHblE NoTe-
pu B pazmepe Tpebyembix 100%, 3HAUNT, JOSKEH
ObITb OTKAa3 B MCKe 00 1X B3bICKaHUW. TeHaeHuus
dopmanbHoI oLeHKM foKa3aTenbCTs 6e3 gonyule-
HUA Pa3yMHOW CTeneHn OCTOBEPHOCTM HauMHaeT
NMOCTENEHHO, XOTA N MeAIeHHO, MEHATbCA.

MpeactaBuTeNn pOCCNNCKON NCMONTHUTENIbHON
BNACTW, 3HaA O Npobneme OLEHKN fOKa3aTeNbCTB
POCCUNCKMM Cygamu, CTanu NPUHMMaTb NOA3a-
KOHHbIe aKTbl, B KOTOPbIX copeputcsa Gopmyna
pacueTa yobITKOB. TeM cambiM 06sieryaeTcs 3ajava
CyAa NO OLleHKe [0Ka3aTeNbCTB: Cyay [OCTaTOYHO
YCTaHOBUTb, 6b111 N GaKT NPUUMHEHUA Bpeaa U 3a-
TeM NpuMeHnTb GopMyny.

Bo3HukaeT gBa Bonpoca: (1) ceasaH nu cyp dop-
MYNOW, NPeANOXKEHHOWN OAHOM N3 CTOPOH Cnopa
B MOA3aKOHHOM aKTe? (2) iBnAeTca nu cymma, pac-
cunTaHHaA no ¢opmyne 13 Metoanku, onposep-
»Kmon? VMiHaue roBops, eciiv B KOHKPETHOM criope
pa3mep Bpefa MeHblLUe, YeM CYMMa, pacCUNTaHHasA
no Metoguke, OMYCTUMO N OTBETUKKY ee Onpo-
BEPrHyTb?

B kommeHTMpyemom pene BC PO Bbickazanca
Mo NepBOMY BONPOCY 1 MPU3HaN CyAbl CBA3AHHbIMMA
pacyeTom pa3mMepa Bpeaa Ha ocHoBe MeToaunku.
BTopor Bonpoc ocTanca OTKPbITbIM.

3TO 0AHO 13 NepBbixX Aen, B KoTopom BC PO BbI-
CKa3asica o NpaBoOBOM 3HayeHun Metogukn. Cto-
POHbI He Cnopunu NO NOBOAY CYMM, PacCUMTaH-
HbIX NO HelW, MO3TOMY MaBHbIA BONPOC: «MOXHO
N onNpoBepraTb CYMMbI, paccunTaHHble no Meto-
Amnke?» — octanca 6e3 BHYMaHUA BbiCLIen cynebHOoM
WNHCTaHUMWN.

BbiBOAbI

BepxoBHbi Cyn caenan akueHT Ha OTBETCTBEH-
HOCTU COBCTBEHHMIKA, a He PppaxToBaTens 3a Bpesq,
NPUYNHEHHBIN 3aTOMJIEHUEM 1 6e3aencTBMEM
no nogbemy cyaHa. Cya He OTprLIaeT BO3MOXKHOCTb
pacyeTa pa3mepa y6bITKOB Ha OcHOBaHuK MeTo-
ONKW, YTBEP>KAEHHON OPraHom UCMOIHNTEIbHON
BnacTu. [JanbHenwas cyabba fena BO MHOrOM 3a-
BMCUT OT JOKa3aTeNbCTB TOrO, YTO 3arpA3HeHne
MOPA MNPON30LLNO OT 3aTOM/IEHNA CyaHa. &
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When a Bareboat Agreement
Is Terminated, the Owner of the Ship
is Liable for Everything

Commentary to the Resolution of the Supreme Court of the Russian Federation
dated June 3, 2021, No. 307-3C21-1344 in case No. A21-4281/2018

(Rosprirodnadzor v “Global-Flot”)

Damage caused to the environment by failure
to perform the duty of lifting a sunken ship shall be
compensated by the owner of the ship and not by the
charterer (lessee).

Facts of the case

Rosprirodnadzor carried out a survey of the Cas-
pian Sea and discovered a grounded barge (ship)
called Sulak Astrakhan.

The investigation revealed that the barge has
being used in the northern Caspian Sea to build
an offshore ice-resistant stationary complex. On
30 March 2015 during a storm the barge was de-
railed and carried to the coast of the Republic of
Kalmykia, where she sank.

A letter from the captain of the Astrakhan sea-
port shows that the ownership of the barge was
registered in the maritime register in favour of
Galaktika. It also appears from the register that
a bareboat agreement had been concluded be-
tween Galaktika (the ship owner) and Global-Flot
(the charterer). At the time of Rosprirodnadzor’s
requested the Captain of the port Astrakhan, the
ship had been already removed from the State
Ship Register and ownership of the facility had

%4

been terminated on the basis of the owner’s ap-
plication.

Rosprirodnadzor conducted a water study in the
area of the accident and found an excess of iron in
the water at the extraction point (barge Sulak) of
1.02 to 1.68 times the norm.

Rosprirodnadzor concluded that the damage
was caused to the environment — the Caspian
Sea. Rosprirodnadzor sued against the company
Global-Flot for 112,762,320 rubles (the amount of
damage).

The amount of damage was determined by the
plaintiff based on § 17 of the Methodology for Cal-
culating the Damage Caused to Water Bodies as
a Result of Violations of Water Laws, approved by
Order No. 87 of the Ministry of Natural Resources
and the Environment of the Russian Federation of
13.04.2009 (hereinafter the Methodology) and the
formula No. 5 given in it.

Claimant’s arguments:

1. Damage to the environment caused by the
actual dumping of the barge “Sulak”.

2. Damage was caused by Global-Flot because
it was operating the barge.



Defendant’s arguments:

1.The coordinates given in the water sampling
protocols are 27 km away from the barge’s ground-
ing, i.e. no evidence of water pollution by sinking
the vessel.

2. There is no causal link between the flooding
of the barge in 2015 and the excess iron concen-
tration in 2018.

3.The bareboat agreement was terminated and
the charterer had no obligation to lift the vessel.

Ruling of the courts: the case has gone through
two rounds of hearings.

In the first round the claim was rejected because
the claimant had not proved that the defendant
had caused the damage, but the court of third in-
stance remanded the case for a new hearing.

In the second round the claim was satisfied.
The courts said that the damage was caused to the
environment by the charterer’s failure to properly
moor the barge and evade lifting and evacuat-
ing the barge. As a result, the charterer’s inaction
caused harmful substances to enter and conta-
minate the seawater.

The Supreme Court of the Russian Federation
sent the case to a third round and questioned
whether the charterer was a proper defendant in
the claim for damages.

The problem is that one day after the barge sink-
ed, the shipowner and the charterer terminated the
bareboat agreement. Subsequently, on the basis of
the owner’s application, the barge was removed
from the State Ship Register and ownership of the
object was terminated. According to the opinion of
the Supreme Court of the Russian Federation after
the termination of the bareboat relationship, the
owner of the barge bore the burden of its mainte-
nance and according to the Art. 109 of the Russian
Merchant Shipping Code, had an obligation to raise
the sunken property.

The Supreme Court concluded that the courts
had incorrectly established the mechanism of lia-
bility for damage. It should be depends on what
activity caused the damages — improper mooring
by the charterer Global-Flot or inaction in lifting
the barge by the owner.

The Supreme Court noted that the barge was
insured in favour of Global-Flot. Under § 9.13 of
the Insurance Regulations, to which the insur-
ance policy referred, in the event of total loss of
barge, title to the insured barge would pass to
the insurer up to the amount paid. According to
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the Supreme Court, the courts should analyze the
fact of the payment of insurance compensation
and the transfer of ownership of the barge to the
insurance company.

Comment: this case is equally interesting to le-
gal practitioners and academics.

The Supreme Court of the Russian Federation
prepares Reviews of Court Practice. The cases,
which are included to this reviews, should bind
other courts. This case is included to the Supreme
Court’s Review of Practice No. 3(2021), it means that
the legal position from this case is really important
for future court practice.

In this case the classic question of tort law is
discussed - who is liable for damage caused by
activities related to a source of increased danger
(ship) — the possessor (here the charterer) or the
owner?

A peculiarity of environmental damage com-
pensation is the difficulties with the calculation of
the amount of damage. For ease calculation the RF
Ministry of Natural Resources develops method-
ologies for calculating the damage. The question
arise: whether the court is bound by the formula
for calculating the damage developed, in fact, by
one of the parties to the dispute?

These two issues have been touched upon by
the Supreme Court and it makes sense to elaborate
on them.

1. Who is liable for environmental damage
caused by a ship - the owner of the ship or the
charterer (lessee)?

The question of whether the possessor (the
charterer) or the owner is liable for damage caused
by activities related to a source of increased danger
is general and has no specific in Maritime law.

The answer to the question involves two con-
cepts of civil law - (1) what is possession and
whether the owner loses possession by leasing
the thing, and (2) what is a person liable for — the
fact of owning a source of increased danger or for
activities related to a source of increased danger?

In Russian court precedents the notion of pos-
session as control over an object is dominated".

' See for details Erohova M.A. Circumvention of the Rules
of Vindication by Means of a Claim for the Recognition of
a Right Absent. //Problems of Civil Law in Court Practice
and Legislation: Collection of Articles Dedicated to the
Anniversary of Prof. V.V. Vitryansky / E.A. Sukhanov (ed.).
M.: Statut, 2021. P. 320-321.
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In Russian law, in contrast to the German Civil Code,
there is no division of possession into direct pos-
session and indirect possession as control over an
object?. However, in court practice there are at-
tempts to introduce such a division?. As a result,
taking into account the division of possession into
indirect and direct, it is quite possible to interpret
Art. 1079 of the Civil Code of the RF on liability so
that the owner, by leasing the thing, retains the in-
direct possession and therefore bears responsibility
for the damage. However, the Supreme Court has
not followed this line of reasoning.

The Civil Code of the RSFSR of 1964 enshrined
liability for the fact of owning a source of increased
danger. The concept was changed in the Civil Code
of the Russian Federation of 1994 by stipulating
liability for activities related to a source of increased
danger®. The activity is rather performed by the
possessor, but the fact of leasing can also be called
an activity connected with a source of increased
danger. Once again, it is not clear who should be
held liable — possessor or owner.

Against the backdrop of ambiguous interpreta-
tions of the law, political-legal arguments gets the
particular value.

Arguments in favour of owner liability are:
(1) the owner bears the burden of maintaining the
thing and must control who uses it and be respon-
sible for its actions; (2) the possessor is like a rep-
resentative of the owner, so the owner is still re-
sponsible for its actions (the concept of direct and
indirect possession); (3) in cases where the property
right is recorded in the register, it is easier for the
victim to find the owner using the register data,
rather than the possessor.

The arguments in favour of the liability of the
possessor are equally convincing: (1) everyone
should be responsible for his or her actions, so
whoever carried out the activity is responsible for

2 See for details Aleksandrova M.A., Rudokvas A.D., Ryba-
lov A.O. Ownership and Methods of its Protection in Civil
Law: Textbook. SPb.: SPSU, 2017. Section 1. P. 31-32.

3 For example, in cases of property law claims where the
claim is brought by a landlord who considers himself to
be the owner. See a compilation of practice in S.A. Gro-
mov’s commentary to Art. 12 of the Civil Code. Main Pro-
visions of Civil Law: Article-by-article commentary to Ar-
ticles 1-16.1 of the Civil Code of the Russian Federation /
Ed. by A.G. Karapetov. M.: Statut, 2020. P. 692, 725.

4 Yaroshenko K.B. Obligations from Tort // Civil Code. Part
two. Text. Comments. Ed. by O.M. Kozyr, A.L. Makovskiy,
S.A. Khokhlov. M.: International Center for Financial and
Economic Development, 1996. P. 582-583.
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its adverse consequences, i.e. the possessor, not
the owner; (2) the concept of direct and indirect
possession is not reflected in Russian law, so the
possessor cannot be called the owner’s represen-
tative and must be personally responsible for his
or her actions; (3) if the record of the possession
is reflected in the register, the victim can easily
find him.

A comparison of the arguments shows that, in
order to protect the victim’s rights, in practice, the
decision who is liable for damage, cause by the
ship, may depends on, has the agreement regis-
tered or not.

In the case commented upon, the essence of the
legal position of the Supreme Court of the Russian
Federation is the following: liability depends on
the mechanism of damage and the determination
of whose actions caused the damage. However,
from the point of view of the ownership approach-
es outlined above, it remains unclear who should
be held liable for the damage caused by a sunken
barge. The barge was sunk due to the action of the
charterer, i.e. the possessor. However, it was the
owner who had to raise the barge (Art. 109 of the
Russian Merchant Shipping Code).

Against the background of the charterer’s ac-
tions for bad mooring and the owner’s inaction in
lifting the barge, the conclusion is that the posses-
sor and the owner are co-defendants and should
bear joint and several liability (Art. 1080 of the Civil
Code of the Russian Federation). Joint and several
liability protects the injured party in the best way
as it allows him to recover the damage from any of
the responsible parties who have money in their
bank account.

The Supreme Court did not pronounce on joint
and several liability, but instead emphasised the
harm caused by the burial of the barge and the
owner’s failure to lift her. In other words, the pen-
dulum swung in favour of the owner’s liability for
breach of the duty to lift the barge.

Court practice will always be hesitant on the
question of who is liable for damage caused by
activities involving a source of increased danger -
the possessor or the owner, because there will al-
ways be disputes among lawyers as to whether the
owner retains possession and carries out activities
involving a source of increased danger when he
leases the thing. So, despite the inclusion of the
case in the Practice Review of the Supreme Court,
the revolution on this question doesn’t happen and
the discussion is to be continued.



2. The role of the clause on transfer of title
to the insurance company in determining who
is liable for damage.

The Supreme Court noted that the courts during
the new hearing of this case must assess whether
the title of the wreck had passed to the insurance
company after the payment of the insurance in-
demnity. At the same time, the Supreme Court ex-
pressed itself in favour of the owner’s liability for
environmental damage caused by the sinking of
the barge and the owner’s failure to raise the barge.

Does the position expressed mean that the tort-
feasor is the insurance company? It seems not to
be, but this question is the most difficult and the
answer is not unambiguous.

The Supreme Court noted that in the new hear-
ing the courts must assess whether the title of the
sunken ship passed to the insurance company after
payment of the insurance compensation. At the
same time, the Supreme Court expressed itself
in favour of the owner’s liability for the damage
caused to the environment by a sunken ship and
the owner’s failure to raise her.

Does this position mean that the insurer is the
delinquent (tortfeasor)? It would seem not, but this
is the most difficult question in the commented
case and the answer is ambiguous.

The following arguments are against the trans-
fer of title to the insurance company:

- the thing (ship) is dead, but the title may pass
to the things that exists; a non-existent thing
cannot be the subject of the transfer of title.
The owner has the right to undertake an obli-
gation to transfer the title that will come into
existence in the future, but it is not possible to
fulfil the obligation to transfer the title to the
thing, that does not exist and to become the
owner of a thing that does not exist. In terms of
the conditions of transfer in this case, there is
an obligation of the shipowner to transfer the
title to the insurance company under the con-
dition of lifting the sunken ship. However, until
the ship is raised, this obligation has not been
fulfilled; it has no property effect, because there
is no thing®;

— under Russian law, a ship is immovable and title
on immovable property arises from the time
of registration (Art. 33 of the Russian Merchant

> See details here: Cases, Materials and Text on Property Law.
Ed. By S. van Erp and B. Akkermans with the collaboration
of A. Braun et al. Hart Publishing, 2012. P. 783-909.
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Shipping Code, § 2(1) of Art. 130 and Art. 131 of
the Civil Code). When title to immovable arises
as a result of universal succession (inheritance
and reorganisation), the exception to the prin-
ciple of registration is justified because the suc-
cessor acquires the entire scope of rights; cases
of singular succession, which include the trans-
fer of title to an insurance company following
payment of compensation, will not fall here, the
owner is known here and his right is recorded
in the register;

— the liability of the shipowner, not the liability
of insurance company, is insured, it means that
from the legal policy point of view the victim is
more protected when liability for damage is at-
tributed to the shipowner and not the insurance
company;

— again from a legal policy perspective, making
insurance organizations responsible for the
lifting of wrecks is not compatible with their
special legal capacity, i.e. the right to carry out
only insurance activities and no other activities.
In any dispute, there are always arguments to

justify the opposite point of view. The issue of de-

termining the owner of a wreck is no exception.

The following considerations are in favour of the

automatic transfer of the title to the wreck to the

insurance company after payment of the insurance
indemnity:

- theshipis not dead because she could be lifted,
but this argument still does not allow to make
the conclusion that the shipowner’s obligation
to transfer title to the insurance company was
performed;

- when the title arises by operation of law, it
doesn’'t dependent on registration; All excep-
tions from the principle of arising title by reg-
istration must be explicitly stated in the law,
but in the case of insurance company law says
nothing;

- theinsurance company has reserves from which
the injured party can receive compensation if
there is a shortfall, so the injured party is pro-
tected;

- special legal capacity of the insurance company
cannot serve as a basis for exemption from the
obligation to lift the ship.

The arguments against automatic transfer of
the title to the insurance company after payment
of indemnity seems to be more persuasive. The
insurance company’s entitlement is conditional
on the shipowner lifting the ship. This means that
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the responsibility for failure to lift the ship must be
borne by the shipowner - the last registered owner,
and not by the insurance company.

Apparently, in order not to give rise to a discus-
sion about the point at which title accrue to the
insurance company after compensation is paid,
the passage from the Supreme Court design was
not included in the Supreme Court Practice Review.

3. How to count the amount of damage
caused to the environment - using the Methodo-
logy containing the formula for calculating or on
any other way?

In Russian courts it is extremely difficult to prove
the amount of damages®, because courts tends to
assess the evidence not with a reasonable degree
of certainty as required by law in Art. 393 of the
Civil Code of the RF, but in a very formal way — no
loss in the amount of 100 is proved, so the claim
for recovery must be refused. The trend towards
formal assessment of evidence without assuming a
reasonable degree of credibility is starts to change
slowly.

Representatives of the Russian executive, aware
of the problem of evidence assessment by Russian
courts, have started to adopt Methodologies, which
contain a formula for the calculation of damages.
This makes it easier for the court to assess the ev-
idence: the court only needs to establish whether
there has been damage and then apply the formula.

5 In Russian language losses are compensated for tort and
damages for breach of contract, but the terms are mixed
even in the Civil Code, can be used as synonyms.
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Two questions arise: (1) Is the court bound by
the formula proposed by one party of the dispute?
(2) Is the amount calculated according to the for-
mula rebuttable? In other words, if in a particular
dispute the amount of harm is less than the amount
calculated by the formula, is it permissible for the
defendant to rebut it?

In the case commented upon, the Supreme
Court of the Russian Federation spoke on the first
issue and found the courts bound to calculate the
amount of damage based on the formula. The an-
swer to the second question is open.

This is one of the first cases in which the Sup-
reme Court has pronounced on the legal meaning
of the Methodology for Calculating Environmen-
tal Damage. The parties did not argue about the
amounts calculated according to the Methodo-
logy, so the main question — whether the amounts
calculated according to the Methodology can be
disproved — was left unanswered by the highest
court.

Conclusions

The Supreme Court has emphasised the liability
of the owner rather than the charterer for damage
caused by flooding and failure to act to raise the
barge. The Supreme Court does not deny the pos-
sibility of calculating the amount of damages on
the basis of the Methodology approved by the ex-
ecutive authority. The fate of this case depends on
evidence that the pollution of the sea was caused
by the sinking of the ship (barge). =



Anekcen Xapes,
AO «CeBepHOe peyHoe NapoxXofCTBOY,

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

HayanbHWK CNy>kObl NPaBOBOro obecneyeHna 1 ynpasneHna NMyLLECTBOM

OroBopKa 0 BO310>KEHUN PNCKOB
N OTBETCTBEHHOCTM 33 Nany6HbIN
rpy3 Ha rpy3o00TnpasuTens

Heno N2 A05-3827/2021 ([AO «Poceoccmpax» v AO «CesepHoe pe4Hoe hapoxo0cmeo»)

ApbumpaxHeili cyo npuwiesn K 861800y, 4Ymo npu
HAUu4Yuu 02080PKU 8 KOHOCAMEHMe: «NasybHbIl 2py3
Ha puckax u omeemcmeseHHocmu gppaxmosameris/
omnpasumernsx, — € y4emom mozo, Ymo akmudye-
CKoU npu4uHOU ympamel 2py3a A8UJICA BHE3ANHbIU
yoap 80/1Hbl, NO cuse npesvlwaroujelti Npo2HO3UpPy-
eMble N0200HbIe yC/108UsA, OCHOBAHUU 0/15 803/10Ke-
HUA omeemcmaeeHHOCMU HA Nepeso3vUKad 8 Cusly
nonoxeHutinoon. 2 n. 1.cm. 166 KTM PO 3a ympamy
nasnybHoz20 2py3a He uMeemcsi.

®MakTbi: Mexxkay MAO CK «Pocrocctpax» (ncteu)
n AO «MexpernoHTpy6onpoBoacTpon» (nanee —
AO «MPTC») 3aKtoueH JOroBOp CTPaxoBaHMA, YTO
noaTeepxgaetca Bbigaven leHepanbHOro nonuca
TPaHCNOPTHOrO CTPaxOBaHWUA rPy30B € yueTom [e-
Knapauuu o nepeBO3Ke rpy3oB.

B nepunopg pencteua gorosopa npu nepeBoske
CBaHOW NPOAYKUMN Ha TEMOX0o4e B pe3yfbraTe
pe3Koro yxyalweHna NoroaHblX YC/I0BMIA B pano-
He BbapeHLeBa MOpsA MPON30LLN ONPOKMAbIBaHME
BOCbMI CBain-0605104eK 3a 6OPT CyaHa 1 1X yTpaTa.

YacTrnyHas yTpata CBali, NepeBO3MMbIX Ha JIIOKO-
BOW KpbILLKe TptoMa TEMNI0X0Aa, MPOr30LLIIa no npw-
yrHe 06pbIBa BCEX YeTbIpex HaNTOBOB, KOTOPbIMM
wrabenb cBaw 6bin 3aKpensieH Ha KPbILWKe TPIoMa.

MepeBO3Ky yTpauyeHHOro rpysa ocywecTBiano
AO «CeBepHoOe peyHoe NapoxoacTBo» (ganee — OT-
BeTumk, AO «CPl1») Ha OCHOBaHMM [OroBOpa MOpP-

CKOW NepeBO3KM rPy30B, 3aKIOUYEHHOTO MeXay
HUM 1 AO «MPTC» (ganee — oOroBop MOpCKou
nepeBoO3KK rpy3os), N0 MapwpyTy NopT ApxaH-
renbck — nopt CabeTra.

WcTel npu3Han BbllweyKasaHHOe cobbiThe cTpa-
XOBbIM CJly4Yaem Mo JOroBOpPY CTPaxOBaHUA U Bbl-
nnatun ctpaxosatenio - AO «<MPTC» ctpaxoBoe
BO3MelLLeHNe.

MockonbKy ncTel, BbINAaTW CTPaxoBOe BO3Me-
LeHMe, OH 06PATUNCA K OTBETUMKY C NPETEH3MEN,
KaK K iy, BAHOBHOMY, MO €ro MHEHWI0, B MpUYu-
HeHuK yuwlep6a B nopsagke cybporaumm Ha OCHO-
BaHWM Jorosopa nepeBo3ku (n. 1 ct. 166 KTM PO).

Cype6Hble aKTbl: pelieHneM ApOUTPaKHOTro
cyna ApxaHrenbckor obnactu ot 29 mnoHa 2021 r.
B YAOBNETBOPEHUU 3asABJIEHHbIX TPe6OBaHM OT-
Ka3aHo.

MocTaHoBNeHneM YeTbipHaALATOro apouTpak-
HOro anennAuMOHHOro cyfa ot 28 oKkTAbpa 2021 T.
peLueHve cyfa NepBon MHCTaHLMM OCTaBneHo 6e3
M3MeHeHus, anennAaumoHHas *anoba MNAO «Poc-
rocctpax» — 6e3 yioBneTBOPEHHs.

KommeHTapwmia: cornacHo n. 4 ct. 166 KTM PO
nepeBO3UYMNK HECET OTBETCTBEHHOCTb 3a YTpaTy Ui
NoBpEeKAEHME NMPUHATOrO ANA NepeBO3KU rpysa
6o 3a NPOCPOUKY ero 4OCTaBKU C MOMEHTA MPUHS-
TUA rpy3a AnA NepeBo3KM 4O MOMEHTA €ro BblJauu.
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Cratben 142 KTM PO yctaHOBRIEHO, 4TO nocse
npriema rpysa ana nepeBo3Kum NepeBo3yrK no Tpe-
6oBaHMI0 OTNpaBKTEnsA 06A3aH BbldaTb OTNpaBmTe-
N0 KOHOCAMEHT.

B cootBetctBUM c noAan. 2 n. 1 cT. 166 KTM PO
nepeBoO3YMK He HeceT OTBETCTBEHHOCTb 3a yTpa-
TY UM NOBPeXAEeHNE NPUHATOrO Af1A NepeBo3Ku
rpy3a nnbo 3a NPoOCPOUKY ero JOCTaBKM, eCciv fo-
KaX<eT, uUTo yTpaTa, NoBpeXAeHre Ui NPOCPOUKa
nNpon3oLWwnn BCIeACTBME OMAaCHOCTEN AN Cinyyan-
HOCTel Ha Mmope 1 B ApYyrnx CYAOXOAHbIX BOAAX.

Kak ycTaHOBMeHO CyaoM NepBOr MHCTaHLUNW,
n. 3.1.14.2 poroBopa MOPCKOW NepeBO3KN rPy30B
npeaycMOTPEeHO NpaBo NepeBo3yYnKka Ha BHece-
HMe B KOHOCaMeHT OroBOPKM O NanybHOM rpyse:
«[orpy»eHo Ha nanyby c paspeLueHna / no ykasa-
Huio lpy300TNpaBuUTENA Ha €ro PUCK U OTBETCTBEH-
HOCTb». KOHOCaMeHT, 0bOPMIIEHHbIN B OTHOLLE-
HUWN YTPaYeHHOro BNOCAeACTBUN rpy3a, COQePKUT
OroBOPKY O Nany6HOM rpy3e, COrflacHO KOTOpoW
nany6HbIN rpy3 NOrpy»eH Ha nanyby cyAaHa Ha pUCK
N OTBETCTBEHHOCTb FPy300TNpaBuUTens.

Mpwn Taknx obcToATeNnbCTBaX TPeboBaHKe O BO3-
NOXKEHWW OTBETCTBEHHOCTM 3a YTpaTy nany6Horo
rpy3a Ha nepeBO34MKa ABAAETCA HEO6OCHOBAHHbIM
N NPOTMBOPEUNT YCIIOBMAM LOrOBOPHOro obnA3a-
TeNbCTBA MEXAY OTBETUMKOM (NepeBO3YNKOM)
1 TPeTbMM NNLOM (rpy3ooTnpaButenem). Bmecrte
C TeM Cyf, OTKa3blBas B y1OBNIETBOPEHUN NCKOBbIX
TPebOoBaHU, HE OrPaHNYMIICA TONTbKO OLLEHKOWN yC-
NOBWIA 3aKNIOYEHHOMO JOrOBOPA, HO U YCTaHOBWN
HenocpenCTBEHHYO NPUUYNHY YyTpaTbl NanybHoro
rpysa. CornacHo gaHHbIM, cofep»Kalmcsa B Cy-
JOBOM XXypHane, MOPCKOM MpoTecTe, npeaBapu-
TeNbHOM OTYeTe ClopBelrepa, oTUYeTe clopBenepa
I B KOMUCCYIOHHOM aKTe paccnefoBaHms no Gakrty
yTpaTbl rpy3a Npy MOPCKOWN NepeBo3Ke, Mpu ycu-
NIeHUW BETPa CEBEPHbIX HanpaBneHnn o 26 m/c,
HanpasneHnn BonHeHua 3400, B 00:49 mcK B ne-
BbIl GOPT cyaHa BHE3anHo yaapuna «bnyxxgato-
LaA BOMHa» BbICOTON 6oniee 8 M C HanpaBieHus
2600; CyaHO HAaKPEHMIOCh Ha NPaBbIl 6OPT Ha yron
6onee 15°. MNpwn 3TOoM Npom3oLen o6pbIB BCex Ye-
Tblpex HallTOBOB, TPOCOB KpernsieHnsa nanybHoro
rpy3a Ha KpbiLLKe TPIOMa, B pe3ynbraTe Npon30oLLIIv
CMelleHMe N YacTUYHaa notepa 8 eauHML rpysa —
WnyHTa TpybuyaToro cBapHoro.

CornacHo n. 3.1.8 pykoBogALlero JOKyMeHTa
N9 52.04.563-2013 «/IHCTpyKUMA NO NOArOTOBKE
1 nepefaye WTOPMOBbIX NpeaynpexKaeHnmny, yT-
BEPXKAEHHOMO NPKKa3om oT 27 gekabpa 2013 r.
Ne 730 MuHucTepcTBa NPUPOLHbIX PecypcoB
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n skonorun PO, OepgepanbHon cnyxbbl No ru-
OPOMETEOPONOrY U MOHUTOPUVIHTY OKpY»KatoLen
cpepnbl, ONacHbIM MNPUPOAHbLIM ABIEHNEM NPU3Ha-
eTca rmapoMeTeoposiornyeckoe Uin reino-reo-
dusnyeckoe sBNEHNE, KOTOPOE MO UHTEHCUBHOCTY
pa3BuUTKA, NPOAOIKNTENbHOCTA U MOMEHTY BO3-
HUKHOBEHMA MOXeT NPeAcTaBAATb Yrpo3y XU3HU
U 300POBbIO FPaXkAaH, a TakXKe MOXeT HaHeCTn
3HaUMTENbHbIN MaTepuanbHbIn yep6. MyHKTom 4.2
TOrO e PyKoBOAALLEero JOKYMeHTa yCTaHOBMEHO,
YTO NPU AOCTUXKEHUMN TMAPOMETEOPOSIOMMYECKIX
ABNEHU N BENWUNH (Habntogaemblx UM nsmeps-
€MbIX) COOTBETCTBYIOLNX KPUTUUYECKMX 3HAUEHNIA
OHW OTHOCATCA K I’ POMETEOPOSIONMYECKM OMac-
Hbim saBneHuam (OA). Ha ocHoBaHWK Tabnuubl «Tu-
NOBOW NepeYeHb 1 KpUTepun rmapomeTeoposiori-
yecknx Ofl», noMeLLeHHOW B NpUaoxKeHnn A K yKa-
3aHHOMY JOKYMEHTY, OCTMMXEHME BbICOTbl BOJTH
B OTKPbITOM MOpe He MeHee 6 M KBanuduuupyertcs
Kak onacHoe rmpomMeTeoponormyeckoe fABeHue.
Tem ke JOKYMEHTOM YCTaHOBJIEHO, YTO CUMbHbIN
BETep B OTKPbITOM MOpPE, CKOPOCTb KOTOPOro CO-
cTaBnaeT 20 m/c, a NOpbIBbI — HE MeHee 25 M/C, KBa-
nmounumnpyeTca Kak LUTOPM.

Taknum 06pa3om, rMapoOMeTeOPOSIornyecKme yc-
NOBUSA, COMPOBOXKAABLUME YTPaTy NanyoHOro rpysa,
MO NHTEHCMBHOCTN Pa3BUTUA N MOMEHTY BO3HUK-
HOBEHUA ABNANNCL TMBPOMETEOPONIOrMUYECKMI
OMNaCHbIMM ABMIEHVAMM, OTHOCUMBIMY K ONMacHOCTAM
N Cly4arHOCTAM Ha Mope. [Tpy HanMuUKn OroBOPKM
B KOHOCaMeHTe O TOM, UTO «Many6HbIl rpy3 Ha pu-
CKax 1 OTBETCTBEHHOCTU ppaxToBaTena / oTnpaBu-
TesA», C yYeToM TOro, UTo GpaKTUUYECKON NPUYMHON
yTpaTbl rpy3a Obl1 BHE3aMHbIN YAap BOJIHbI, MO cue
npeBbilaBLIen NPOrHo3npyemMble NOrofgHble yc-
NOBUA, OCHOBAHWUIN ANA BO3NOXEHUA OTBETCTBEH-
HOCTW 3a yTpaTy nanybHOro rpy3a Ha NepeBo3unKa
B Ccuny nonoxkeHun nogn. 2 n. 1 ¢ct. 166 KTM PO
He nmeetcs.

BbiBOg

PewweHne 06 oTKase B yAOBNETBOPEHUN NCKO-
BbIX TPEOOBAHMI MPUHATO NCXOAA 13 COBOKYMHOCTU
06CTOATENbCTB: HANIMYKA OTOBOPKUN B KOHOCAMEHTE
1 ONaCcHOrO r’MAPOMETEOPOSTIONMYECKOrO ABIEHNA.
Taknum obpasom, Ans MMHMMK3ALUN NPaBOBbIX
PUCKOB HACTyMeHNA OTBETCTBEHHOCTU 3a yTpaTy
nany6Horo rpysa nepeBo3urky Heo6xoaMo CKpY-
Myfe3HO OTHOCUTBLCA He TOMbKO K COCTaBNEHMIO U 3a-
MOJSTHEHWIO IPY30BbIX AOKYMEHTOB, HO 1 K GUKCaLmm
rMapPOMETEOPOSTIONMMYECKIX YC/TIOBUIA, B



Alexey Kharev,

JSC“Northern River Shipping Company”,
head of legal support and property management service

Il. REVIEW OF RUSSIAN CASE LAW

Liability Exclusion Clause:
All Risks and Liability for the Deck
Cargo are on the Shipper

Case No. A05-3827/2021 (PJSC “Rosgosstrakh” v JSC “Northern River Shipping”)

Pursuantto § 1, subpara. 2, of Art. 166 of the Mer-
chant Shipping Code of the Russian Federation (here-
inafter - MSC RF), Commercial Court concluded that
there are no legal grounds for assignment of liability
upon the Carrier for the loss of the deck cargo caused
by a sudden wave whose destructive force exceeded
estimated weather conditions. The court has taken
into account that the Bill of Lading contains the “all
risks and liability for the deck cargo are on the Ship-
per” clause.

Facts: PJSC “Rosgosstrakh” (Claimant) and JSC
“Mezhregiontruboprovodstroj” (hereinafter — the
JSC”MRTS”) entered into the insurance contract as
evidenced by the issue of the General Cargo Trans-
port Insurance Policy with the Cargo Transportation
Declaration.

During the contract period, while transporting
piling products by the motor vessel the eight of
the pile shells overturned and got lost in the sea
as a result of a sharp deterioration in weather con-
ditions in the Barents Sea area.

Partial loss of the piles carried on the hatch
cover of the m/v was caused by the breakage of
all 4 nits, with which the pile stack was secured.

The lost cargo was transported by JSC“Northern
River Shipping Lines” (hereinafter - the Defendant,
JSC“NRSL") on the basis of the contract for the car-

riage of goods by sea concluded between it and
JSC“MRTS” (hereinafter — the “Contract for the car-
riage of goods by sea”) by the route from the port
of Arkhangelsk to the port of Sabetta.

The Claimant recognised the above event as
an insured one under the insurance contract and
paid insurance indemnity to the policyholder, JSC
“MRTS".

Since the Claimant paid the insurance indem-
nity, it brought a claim against the defendant by
way of subrogation as a person which was liable
for the damages under the contract of carriage and
pursuant to § 1 of Art. 166 of the MSC RF.

Judgements: the Judgment of the Commercial
Court of the Arkhangelsk region of June 29, 2021,
in favour of the Defendant.

The Judgement of the Court of the first in-
stance was upheld by the Ruling of the Four-
teenth Arbitration Commercial Court of Octo-
ber 28, 2021, the appeal of the PJSC “Rosgos-
strakh” was denied.

Comment: under § 4 of Art. 166 of the MSC RF,
the carrier is liable for the loss of or the damage to
the cargo accepted for carriage or for the delay in
its delivery from the time of accepting it for carriage
to the time of its release.

61



MOPCKOE NMPABO | MARITIME LAW | 5 « 2021

Article 142 of the CMS of the RF establishes that
after accepting the cargo for carriage, the carrier
shall be obliged to issue a bill of lading to the con-
signor at the latter’s request.

In accordance with § 1, subpara. 2, of Art. 166 of
the MSC RF, the carrier shall not be liable for the loss
of or damage to the cargo accepted for carriage or
for the delay in its delivery if it proves that the loss,
damage, or delay has taken place due to hazards or
pure chances at sea and in other shipping waters.

As established by the Court of the first instance,
§ 3.1.14.2 of the Contract for the carriage of goods
by sea provides for the tight of the Carrier to enter
a clause concerning the deck cargo in the Bill of
Lading: “Loaded on deck with the permission/at
the direction of the Shipper at his risk and respon-
sibility”.

The bill of lading, issued in respect of the cargo
lost subsequently, contains this deck cargo clause
stating that the deck cargo is loaded onto the deck
of the vessel at the risk and responsibility of the
Shipper.

In such circumstances, the claim for liability for
the loss of the deck cargo against the carrier is un-
founded and contradicts the terms of the contrac-
tual obligation between the Defendant (Carrier)
and the Third Party (Shipper).

At the same time, the court, rejecting the claims,
did not only assess the terms of the concluded con-
tract but also established the immediate cause of
the loss of the deck cargo.

According to the information contained in the
deck log, the captain’s protest, the preliminary
surveyor’s report, the surveyor’s report, and in the
Witnessed Inspection Certificate on the loss of the
cargo during sea carriage, the events occurred as
follows. The north wind increased to 26 m/s, wave
direction was 3400, a“rogue wave” with a height of
more than 8 meters hit the port side of the vessel
suddenly from the direction 2600 at 00.49 AM Mos-
cow time. The vessel tilted to starboard at an angle
of over 15 degrees, at that all four nits of securing
the deck cargo on the hatch cover were broken.
This consequently led to the displacement and
partial loss of 8 units of the cargo of the welded
tubular sheet pile.

Under § 3.1.8 of Guidance Document
No. 52.04.563-2013 “Instructions on the Preparation
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and Transmission of Storm Warnings’, approved by
Order No. 730 of the Federal Service for Hydrome-
teorology and Environmental Monitoring of the
Ministry of Natural Resources and Environment of
the Russian Federation, a natural hazard is a hydro-
meteorological or helio-geophysical event, which
by its intensity of development, duration or time
of occurrence, may threaten the life or health of
persons, and may also cause significant material
damage. Paragraph 4.2 of the same Guidance Do-
cument No. 52.04.563-2013 states that when hydro-
meteorological phenomena and the corresponding
critical values (observed or measured) are reached,
such phenomena shall be recognised as Hydrome-
teorological Hazardous Phenomena (HHP).

Pursuant to the table of the Standard List and
criteria of HHP, wave shall be qualified as a danger-
ous hydrometeorological phenomenon if its height
in the high seas reaches at least 6m.

The same document establishes that strong
winds in the high seas of 20 m/s and its gusts of at
least 25 m/s shall be qualified as a storm.

Therefore, the hydrometeorological conditions
accompanying the loss of the deck cargo were Hy-
drometeorological Hazards classified as hazards
and accidents at sea in terms of their intensity of
development and the time of occurrence.

If the Bill of Lading contains “all risks and liability
for the deck cargo are on the Charterer/Shipper”
clause, there are no legal grounds for assignment
liability on the Carrier pursuant to § 1, subpara. 2, of
Art. 166 of the MSC RF for the loss of the deck cargo
taking into account that the actual cause of the loss
of the cargo was a sudden wave whose destructive
force exceeded the estimated weather conditions.

Conclusion

The judgment to dismiss the claim was based
on a totality of the circumstances: the existence
of a clause in the Bill of lading and the fact that
hydrometeorological hazardous phenomenon has
occurred.

Therefore, in order to minimise the legal risks of
liability for the loss of the deck cargo, the Carrier
shall be more meticulous in drafting and filling out
the cargo documents but also in fixing hydromete-
orological conditions. =



bynar Kapumos,
HWY BLU3 — Mocksa

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

OXXnaawLwmm nefoKon,
NN 33 YTO NNATUT 33aKA3YUK?

Jeno Ne A33-15874/2020 (OIYI1 «Pocmopnopm» v AO «XamaHackuli

MOpCKol mop20o8bili nopm»)

®akrbi: mexgy Or'YN «PocmopnopT» (nanee -
ncted, ncnonHutenb) n AO «XaTaHICKUIM MOPCKOWN
TOProBbll NOPT» (Qanee — OTBETUMK, 3aKa3UUK)
6bINI0 3aKNOYEHO cornalleHne o NefoKOIbHOM
obecneveHunn Tennoxomos «Epmak» n «fpuropuin
Lennxos», cnegytowwmx no akeatopmm CeBepHOro
MOPCKOro NMyTu B rpaHuLax nopTta NeBek B neprop
€ 20 HOAGPA 2019 1. N0 26 HOAGPA 2019 T.

Jlegokon «<HOBOPOCCUINCK», MpUHagnexaLmm
Oryn «Pocmopnopt», 20 HoAbpA 1 B neprog
€ 21 no 26 HoAbps obecneunn 6ecnpPenATCTBEHHDIN
npoxop Tennoxogy «fpuropwui LLiennxos» no mapLu-
pyTy ero cnegoBaHua, a ¢ 20 no 21-e 4ncno Toro
Ke mecaua conposogun tennoxod «<Epmak». Bpema
Hauarna 1 3aBepLeHns Ie[OKOSIbHON MPOBOAKN
KaK4oro nu3 cygoB NOATBEPXAAeTCA BbINMCKaMU
13 CYAOBOTO »KypHana, CBUAETENbCTBYIOLUMMN O CO-
BEPLUEHNN YKa3aHHbIX onepayunin.

WcTew BnocnencTBum npefctaBuil OTBETUNKY
aKTbl OKa3aHHbIX YCIYT 1 cYeTa B COBOKYMHOCTU
Ha cymmy 6onee 21 mnH py6. [Mpr 3TOM CTOUMOCTb
yKasaHHbIX YCIyr paccumTbiBanacb NCTLOM MCX0aA
N3 KONIMYEeCTBa BPEMEHNW, MPOBEAEHHOIO NIejOKO-
NIOM Ha XOAy 1 B pexume oxungaHusa (B gorosope
6blIM YCTaHOBNEHbI COOTBETCTBYHOLLME MNOYACOBbIE
CTaBKN).

OTBETUMK, MONYUMB TPeOOBAHWE UCTLA, OMNATUN
TONIbKO YacTb YCIYr 3a Bpems, nposefeHHoe «Ho-
BOPOCCUINCKOM» Ha xogy (mopsaaka 11 mnH py6.), oT-

Ka3aBLUMCb OT OMAaThl YCNYr MO HAaXOXAEHWIO nefo-
Kona B pexxume oxuaaHus (nopagka 10 MiH pyo6.).

24 nekabpsi TOro »ke roga UCTeL, oTNpaBu Tpe-
60BaHVe NPOU3BECTM ONJaTy B MOJIHOM 0b6beme
C YYETOM HeyCTOMKM 3a HapyLleHne CPOKOB, YKa-
3aHHbIX B JOrOBOpPE, HO OTBETUMK OTKa3as B ero
yaosneTtsopeHun. OH yKasarn, uto 13-3a OTCyTCTBUA
B JOrOBOpE OnpefeneHnsa «BPemMeHn OXngaHnay
N perynnupyembix yrnosHOMOYEHHbIMM OpraHamMu
TapudoB Ha TaKkoW BUJ YCNIYrK, OH MoJfiaras, uyto
noA AaHHbIM TEPMMHOM MOHMMANOCh BPeMs, 3a-
TpauMBaemoe KarnnTaHOM fleJoKOMa Ha OTKIIOHEHne
OT Kypca, CBA3aHHOe CO CraceHneM Ha Mope fogen,
3axofioM B GnvrKarlume NopTbl ANSA YKPbITMA B CIy-
yae yxyaLweHna Norofbl.

CTOpOHbI, He CyMeB yperynmpoBaTb Crop B JO-
cynebHom nopagke, obpatunncs B cyg,.

Cyn oTKasan B Y4OBIETBOPEHUM UCKOBbIX Tpe-
60BaHWI, yKa3aB criegytolee. Beuay Toro, uto ne-
LOKOJNbHOe 06C/y»KMBaHVe CylOB B COOTBETCTBMIM
¢ ®epepanbHbiM 3akoHOM OT 17 aBrycta 1995 r.
«O ecTecTBeHHbIX MOHOMONMAX» ABNAETCA chepol
€CTeCTBEHHOW MOHOMONNN, HeoNpeaeneHHOCTb
YCJIOBUI [OroBOpa AOJXHA TONKOBATbCA NPOTUB
CTOPOHbI, X MPeASIoKUBLLEN, — MOHOMONNN B NNLE
«PocmopnopTa». Kpome Toro, aHanusnpys sce 06-
CTOATENbCTBA, CYA HE CMOT onpefennTb TOUYHbIN
MOMEHT OKOHYaHWA oKa3aHuA ycnyr. bes Hero oka-
3a/10Cb HEBO3MOXHbIM MOACYNTATb TOYHOE BpemA
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OXMOaHWUSA NefoKosa U onpeaenvTb, 6bI10 I OHO
BbI3BaHO €4MHCTBEHHO HEOOXOAVMOCTbBIO OCYLLEeCT-
BNATb 0OCNYyKMBaHME Cy1OB OTBETUMKA.

Cype6Hble pelleHus: peweHem ApouTtpax-
Horo cyfa KpacHoApckoro Kpas ot 5 mapTa 2021 .
ncTuy 6blNo OTKa3aHo B YA0BIETBOPEHNM NCKOBbIX
TpeboBaHWI B NOJIHOM ob6beme. TpeTuin apouTpark-
HbI anennAunMOHHbIN cyd 8 nioHA 2021 r. ocTa-
BV PELUEHNE HUXKECTOALEN NHCTAHLUN B CUE,
a xanoby — 6e3 ygosneTsopeHua. ApOrTpaxKHbI
cyn BoctouHo-Cnbupckoro okpyra Takke He nog-
Jeprkan KacCcaluMOHHYI0 »anoby nuctua 1 oTkasan
B YAOBNETBOPEHUN 3aABJIEHHbIX TPEOOBaHUIA.

KommeHTapmii: B pamkax paccMaTpriBaemMoro
Jena nepep cynom 6bll MOCTaB/eH pAL BOMPOCOB,
KOTOpble Mbl pa3bepem B paMKax HacToALLEro 06-
30pa. Bo-nepsbix, 370 Npobnema TonKoBaHNA Jo-
FOBOPHbBIX YCNTOBWIA NPU HAIMUYNK B OTHOLLIEHNAX
«CUNbHOW CTOPOHbI»; BO-BTOPbIX, MPeAMET 1 NPaBo-
BaA Npupoja AOrOBOPHOro 06s13aTeNnbCTBa Mo Jie-
LAOKONbHOMY OBGCNYXKMBaHUIO CyfHa.

TonkoBaHue ycnosun gorosopa

TonkoBaHMe yCnoBuin OroBopa OCyLecTBA-
eTCcA B COOTBETCTBUM C MPUHLMNamMK, cnocobamm
1N MeTogamu, onpefeNieHHbIMU 3aKoHodaTenem’
1 cynebHOM NpakTUKon. Tem He MeHee Kakoro-nn6o
o6Lero NoHMMaHMA «NPaBUTIbHOFO TONTKOBaHNUAY
He NpefCcTaBieHO HY B 3apy6exXHbIX MpaBonopaa-
Kax, Hu1 B Poccnn. Takaa HeonpeaeneHHOCTb Bbi3Ba-
Ha He TONbKO pa3HuULeln NoAX0A0B K TONKOBaHMIO
LOrOBOPHbIX YCNOBUI B Pa3HbIX MpaBonopagkKax,
HO 1 CaMOW NPMPOAON TONIKOBAHWUA, KOTOpas, MNo-
MMMO NPOYEro, 3aBUCUT OT TaKOrO KONmyecTBa Co-
MYTCTBYIOLMNX 3aKSTIOUYEHWIO CAENKIN OOCTOATENBCTB,
KOTOpOe He MOXeT ObITb Bblpa)eHO B abCTPaKTHBbIX,
YCTaHOBEHHbIX 3aKOHOM Nnbo cynebHON npak-
TuKom dopmynax®. B 3Tom KOHTEKCTe HEKOTopble
aBTOPbl OTMEYasn, YTO TOSIKOBaHMeE TeCHO conps-
MEHO C BHYTPEHHUMMW NHTEHUUAMU N 3HAHUAMMN

' ®emucosa E.M. MpriHUMMbI TONKOBaHWUA rpaxx4aHCKo-Npa-
BOBbIX JoroBopoB // [JloroBopbl 1 oba3atenbcTea: Coop-
HMK paboT BbINYCKHNKOB POCCUINCKON LLIKOJbI YaCTHOTO
npasa npu ViccnepoBaTenbCKoM LiEHTPEe YacTHOro npasa
nmenun C.C. Anekceea npu MNpe3sngerte PO / CocT. n oTB.
pen, A.B. Eropos, A.A. HoBnukas. T. 1. M., 2018. C. 263-264.

2 Zimmerman. R. The Law of Obligation: Roman Foundations
of the Civilian Tradition. Oxford University Press, 1996.
P.636.

b4

TonkoBatens. CnegoBartenbHo, M caMa no cebe no-
CTaHOBKa BOMPOCa O CO34aHUN HOPM Takoro TOSKO-
BaHVA ABMIAETCA y»Ke OrpaHMyMBaloLLel ero Bosno
1 cnocobcTBytoLen GopmManbHOMY pa3peLleHno
MaTepuasibHbIX BOMPOCOB3,

Tem He MeHee NpaBO CTPEMUTCA K yopaZoUn-
BaHWIO 1 CO3[aHMI0 HEMPOTMBOPEUYNBON CHCTe-
Mbl. BcneacTeue 3TOro B pasHbix NpaBornopagKax
CO3[a0TCA MPUHLMMbLI U MPaBuia TOIKOBaHUA.
Tak, B CTpaHax «repMaHCKOW CUCTeMbl» BOMPO-
Cbl TONKOBaHWUA PerynnpyroTca 4OCTaTOYHO Y3KO,
yKa3blBas Nub Ha ABa OCHOBHbIX MPUHLKXMA,
KOTOpble Ha NepBbIl B3NS4 NPOTUBOPEeYaT Apyr
ApYyry — yCTaHOBNeHue OeACTBUTENIbHON BOMK
CTOPOH U TOJIKOBaHKe YCJIOBU KOHTPaKTa, Kak
NX UCTONKOBanN Obl CPegHUN Pa3yMHbIN yYaCTHUK
obopoTa*. B LlaHHOM KOHTeKCTe NoABAAETCA NPo-
6nema COOTHOLLEHWA BONU 11 BONIEN3bABIEHUA® NPU
BCTYMNJIeHUM B caenky. [inAa cosgaHua obasaTenb-
CTBEHHOMO OTHOLLEHMA BaXKHbl HE CaMa NHTEeHLUS,
MOTVB WS BHYTPEHHAS BOJIA CTOPOHDI, a TO, KakK
3Ta BoniA Obina MM Bblpa)keHa, a CyieloBaTENbHO,
BOCMPUHATA ero NoTeHuManbHbIM KOHTPareHToM
(BonemnsbasneHne)®. Tem He MeHee ToONIKOBaHNe
He MOXeT ObITb OCyLLecTBeHO 6e3 yyeTa UCTVHHON
BOJIM CTOPOHbI 0653aTeNIbCTBEHHOIO OTHOLLEHMA.
BmecTe c Tem nHTepnpeTaTop He MOXeT OLEeHUTb
TO, YTO He Bblpa)keHO B 06BEKTUBHOM MUpE, —
BHYTpPeHHIot0 Bosto. CriegoBaTesibHO, repMaHcKue
npaBsunia TONIKOBaHMA OCHOBaHbI Ha MccnefoBa-
HUW BONEN3bABNEHUA CTOPOHbI NPaBOOTHOLLEHNS,
HO C y4YeTOM UCTVMHHOW (BHYTPEHHE) BON CTOPOH.

B cBOWO Ouepenb, B cTpaHax GppaHLy3ckon (po-
MaHCKOW) CMCTeMbl MpaBa BOMPOCHI TONIKOBAHWA,
HanpoTKB, yperynnpoBaHbl 4OCTaTOYHO NogpPoOHO
(cm., Hanpumep cT. 1156-1164 OTK)’. Tem He me-
Hee KaccauunoHHbIn cyg OpaHumy HX pa3 yYKa3biBan
Ha TO, YTO MpaBuKa TONIKOBaHWSA, YCTAHOBNEHHbIE
B Kopekce, HOCAT NuLWb pekomeHJaTenbHblA Xa-

3 [o6edoHocyes K.I1. Kypc rpaxgaHckoro npasa. YacTb Tpe-
TbsA: [loroBopsbl 1 obs3atenbcTa. M.: CtatyT, 2003. C. 132
(unT. no ®etncoa E.M. Ykas. cou. C. 265).

4 Lleetizepm K., KEmu X. BBegeHne B CpaBHUTENbHOE MPaBo-
BefieHVe B cdepe yacTHoro npaga. T. 2. M.: MexxgyHap. oT-
HoweHwna, 1998. C. 112.

5> Wann A. Cnctema repmMaHCKOro rpakfaHckoro rnpasa:
YuebHuK. M.: MexgayHap. oTHoweHus, 2006. C. 210

¢ 3HHekyepyc J1. Kypc repmaHCKOro rpaxaHCcKoro npasa.
M.: 3a-Bo nHocTtpaHHom nuT., 1950. C. 332.

7 https://www.fd.ulisboa.pt/wp-content/uploads/2014/12/
Codigo-Civil-Frances-French-Civil-Code-english-version.
pdf



pakTep®. B OCHOBHOM e TaKkue npaswuna Bbipaba-
TbIBalOTCA B CyieOHOM NpakTuke. OCHOBHOW LIENblO
TONKOBAHWA OroBOPa BO GpaHLy3CKOM MpaBe, Tak
e KaK 1 B repMaHCKOM, ABNAETCA yCTaHOBNEHME
BOJIN CTOPOH 00A3aTeIbCTBEHHOIO OTHOLLEHNS.

Mogpo6Hbie NpaBuia TONKOBAHMA JOFOBOPOB
C aKLLeHTOM Ha HeoOGXOANUMOCTUN YCTAHOBEHMA
BOJIN CTOPOH coaepaT 1 MopaenbHble NpaBuna
€BpPONerCcKOro YacTHoro npasa'’.

OTaenbHO OTMETUM, YTO 3apybeXkHble NpaBo-
nopAaKM 3aKpenaAalT NpaBuna OTHOCUTENTbHO
ACHBIX YCNIOBUI, He Tpebyowmrx cneymanbHoro
NCTONMKOBaHMA. Tak, B AHIUM NpaBuiio UCTOJIKO-
BaHVA OYEBUAHDBIX YC/IOBUI HOCUT Ha3BaHMeE «30-
noToe npaBusio», B0 OpaHumm — «NpaBuo ACHbIX
1 TOYHBIX YCJIOBUIA», B repMaHCKOM npaBonopaa-
Ke'' — «npaBuIo 0OgHO3HAYHOCTM» 2, TeM He MeHee
OCHOBHOI Lief1blo TONIKOBAHMA KOHTPaKTa BO BCEX
YKa3aHHbIX CJlyyasx OCTaeTcA yCTaHOBIEHV e BOMN
CTOpPOH 06A3aTeNbCTBa, a OyKBaNbHOE TONKOBaHMe
NNLWb HAMPABJ/IEHO Ha Takoe YCTaHOB/EHME.,

MpaBrna TONIKOBaHUS [JOrOBOpa TakKXe noauu-
HeHbl 1 OOLWKUM Havanam NPaBOBOTO PerynmpoBa-
HUA — NPUHLMUNAM NPaBa, a MOTOMY K HUM MOryT
NPUMEHATLCA 1 CNOCOObI TOIKOBAHUA NpaBa (PpyHK-
LMOHANbHbIN, UCTOPUYECKI 1 Ap.).

Mocne 6ernoro 0630pa HEKOTOPbIX 3aPYOEXHbIX
NnpaBonopPAAKOB OTHOCUTENbHO MPaBUII TONTKOBa-
HMA PaCCMOTPUM, Kak 3TOT BOMPOC peLaetcs B Poc-
CUN N HAaCKOJIbKO 0OOCHOBaHHO OH Oblfl pa3pelueH
cyAamu Tpex MHCTaHUUIM B paMKax KOMMeHTUpye-
MOro fena.

Cratba 431 TK PO ycTaHaBnMBaeT nepapxuto
npaBuf TOSIKOBaHUA JOroBopa's: B nepByio ove-
penb cyn LOMKEH YCTaHOBUTL CcofeprKaHune foro-
BOpa 13 6yKBaNbHOro 3Ha4YeHUsA yrnoTpebieHHbIX
B HEM CJIOB 1 BbIPaXXeHWA, a yXKe Janee, B Ciiyyae
HeACHOCTW, TOJIKOBAaTb YC/I0BME JOrOBOpPA B €ro Cu-
CTeMHOU CBA3W C OCTaJIbHbIMY MOJIOKEHNAM U YXKe
B NOC/Ie4HION oYepelb yCTaHaBNUBaTb AeNCTBU-
TeJIbHYI0 O6LLYIO BOJIIO CTOPOH C YYETOM LIeNn JOro-
BOPa (MPMEHATb TENEONIOrMYECKOE TONTKOBAHNE).

8 Lleetizepm K., KEmy X. YKa3. cou. C. 108.

°  batpamkynoe A.K. TonkoBaHue JOroBopa B POCCUNCKOM
1 3apy6exxHom npase. M., 2018 (CMNC «KoHcynbraHTnt0C»).

19 Principles, Definitions and Model Rules of European Private
Law (DCFR) / Ed. by Ch. von Bar, H. Schulte-Nolke et al.
Paderborn, 2009. P. 586, 594, 596.

" SHHekyepyc J1. Yka3. cou. C. 338.
12 Tam xe.

13 Tam xe.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

Takon nogxon OTBOAWUT YCTaHOBMEHUE Aen-
CTBUTENIbHOW BOIN CTOPOH Ha BTOPOM MnfiaH. 3T0
MOXEeT NPMBECTM K HECKONbKNM Hebnaronpumat-
HblM nocneacTeuAM. Tak, Hanpumep, NPU YCTaHOB-
neHnn 6yKBanbHOMO CMbIC/1a CJIOB U BblPaXXeHU
B KOHTPAKTe, CyA MOXET UTHOPUPOBaTb AeNCTBY-
TeNbHYI0 BOMIO CTOPOH, KOTOpaa NOATBEpPKAAeTCA
WHbIMW, MOMMMO [OroBOpa, fOKa3aTenbCcTBaMMn
1 posogamu. Kpome TOoro, HEOUEBUAHO U CaMO
CcnoBocoYeTaHue «byKBaslbHOE 3HaYeHune CJoB
1 BblpakeHM». He BaaBaacb B NogpobHbIn 0630p
JIMHIBUCTNYECKUX BO33PEHUN, Mbl OTMETUM NNLb
TO, UTO A3bIK KaK fABieHMe obnafjaeT xapakTepu-
CTUKOW HEOQHO3HAYHOCTU, BO3MOXKHOCTU CyLle-
CTBOBAHMA HECKONbKMX 3HAYEHWI Y OQHUX U Tex
e cnos. bonee Toro, 3HaueHUA cNOB CaMOCTOA-
TeNbHO OMNpPeaenAlTCA Kak CaM/M FrOBOPALLNM,
TaK 1 BOCMPUHUMAIOLMM, YTO C HEU3OEXKHOCTbBIO
BleYeT MHOXKECTBEHHOCTb «CMbIC/IOB» . OTMeTUM,
OfHaKO, UTO AaHHAA TOYKA 3PEHNA N COOTBETCTBY-
loLLMe OnaceHus He ABNATCA NPEBaNMpPYOLLNMN
B POCCUINCKOM JOKTPUHE.

B poccuiickoln cynebHOM npaKkTuke, HecMoTps
Ha HanMume COOTBETCTBYIOLLEN nepapxum («<NpuH-
LMN CKOJbXKEHMSA®), NPUCYTCTBYIOT 1 CyebHble pe-
LLEHMA, B KOTOPbIX TONIKOBaHME YCI0BWIA fOroBOpa
6b1110 HanNpaBIeHO Ha YyCTaHOBJIEHWE BOSM CTOPOHDI
NPaBOOTHOLWEHNA C NCNONb30BaHUEM AOMOMHM-
TeNbHbIX JOKa3aTeNnbCTB, OfHAKO Takoe YCTaHOB-
NeHne NMeNo MeCTo TONIbKO B CJTyYyae HEACHOCTU
6yKBaSIbHOro 3Ha4YeHMA COOTBETCTBYIOLMX YCIO-
BUI (CM., HaNprMep, NnocTaHoBneHnA Mpe3ngnyma
BAC PO o1 1 Hoabpa 2011 r. N2 7605/11 no peny
A41-9469/2010-317/31, DAC MOCKOBCKOro OKpyra
ot 2 peBpand 2011 r. N2 KI-A41/16933-10 no peny
Ne A41-28669/09)™.

YacTnyHo ykasaHHas npobrnema peluaertcs
B noctaHoBneHum MneHyma BC PO ot 25 gekabps
2018 r. N2 49 «O HeKOTOpbIX BONpOCax NpumMeHe-
HUA obWUX NonoxeHnn MpaxxaaHCKOro Kogekca
Poccunckon epepaumm o 3aKNIOYEHNN N TONKO-
BaHMM goroBopax. Ab3al TpeTuii n. 43 yKa3aHHOro
MNocTtaHOBNEHNA BBOAUT OOMNONHUTENbHbIE Npa-
BWJ1a TONIKOBAHUA JOroOBOPa, COrMacHO KOTOPbIM
«TOJIKOBaHME JOroBOpa OCyLeCTBAAETCA TakKum
06pa3om, UTo6bI He MO3BONINTb CTOPOHE M3BNIEKATb

* ToppobHee cm.: CkuHHep Ke. MOTVBbI, HAMEPEHUS 1N UH-
TepnpeTauusa TekcToB // KembpurgKckas WwKkona: Teopus
N NpaKTUKa UHTenneKTyanbHom nctopun / Coct. T. ATawues.
M.: HJTO, 2018. C. 123-141.

> TMpakTrka NpuBOAUTCA Mo n3gaHuio: balipamkynos A.K.
YKas. cou.

65



MOPCKOE NMPABO | MARITIME LAW | 5 « 2021

NPerMyLLECTBO 13 €€ HE3AKOHHOTIO 1 Helo6poCo-
BecTHoro nosefeHus (n. 4 ct. 1 TK PO)» n «tonko-
BaHMe JOroBopa He MOXeT NPUBOAUTbL K TaKOMy
NMOHVMAHKIO YCII0BUA [OrOBOPA, KOTOPOE CTOPOHbI
C OYEBUIAHOCTbIO HE MO NMETb B BUAZY». Takum
0o6pa3om, BepxoBHbin Cyn B HEKOTOPbIX Cllyyasx
JOnycKaeT oTXof oT OYKBanbHOro 3HaYeHUsA C/IoB
1 BblpaXKeHWU B Nonb3y obLWMX Hayan npaBoBOro
perynnpoBaHna 1 O4eBUAHOW BONIN CTOPOH 00si3a-
TENbCTBEHHOIO OTHOLLEHUA.

Taknm 06pa3om, U3 KpaTKOro aHanmsa nogxo-
OB K TOJIKOBAHNIO [OTOBOPOB MOXHO cAenaTb
crnegytowe NnpomexXyTouHble BbiBoAbl. Poccnn-
CKOE€ NpaBo, B OT/INYME OT 3apybeXKHbIX NpPaBono-
PAOKOB, MPenMyLLeCTBEHHO NCXOANT U3 NPUOPK-
TeTa 6YKBanbHOro 3HaYEeHUA CJI0B U BblpaXKeHWI.
Tem He MeHee 6narofapsa BbieyNnOMAHYTOMY
MNoctaHoBneHuio MneHyma Takom Nogxon He fAB-
nAeTcA abCoNOTHBIM U OFPaHNYMBAETCA B CllyYa-
AX 370ynoTpebneHnsa NpaBom OLHON U3 CTOPOH
006A3aTeNIbCTBEHHOIO OTHOLLEHUA U (UNN) ABHOTO
HECOOTBETCTBUA OYKBANIbHOrO 3HAUYEHMWA COB
N BblPa)KeHU BOJIe CTOPOH.

PaccmatpuBaemoe feno ABNAETCA OAHUM
13 NPUMepPOB TaKOro OTxofa oT obLeynoTpebu-
TENbHOrO CMbIC/a BblPaXKEHNSA «BPEMA OXKUAAHUAY.
PeweHune cyna B nepByto oyepeab 060CHOBaHO
TEeM, YTO CTOPOHOW NPABOOTHOLLEHNA ABNAETCA
ecTecTBeHHaa MoHononuA. B ¢BsA3n ¢ aTm uctel
MOT «HaBA3bIBaTb» OTBETUMKY YCJIOBMA JOrOBOpa
(cT. 428 TK P®). Kpome Toro, cyq ykasan, YUto Heof-
HO3HAYHOCTb BbIPaXXeHUN, NCMOJIb3yeMbiX B fOrO-
BOpE, NNEXUT B NOJIe OTBETCTBEHHOCTM TON CTOPOHDI,
KOTOpas YKa3aHHble YCII0BUA NPEAJIOKINA, — B AaH-
HOM C/lyyae UCTuUa, — T.e. UCMOb30Ban NPUHLNN
TONIKOBaHWA contra proferentem. OTAeNbHO OTMe-
TUM, UTO apOUTPaXKHbIN CyA He CTan yCTaHABIMBATb
LEeNCTBUTENbHYIO BOJIKO CTOPOH NPABOOTHOLLEHNA:
B cyfeOHOM aKTe He NpuBeeHbl JOKa3aTeNbCTBa,
yKa3blBatoLLMe Ha MOHUMaHNe CTOPOHAMU «BpeMe-
HY oXugaHnax». HanpoTtus, cynom 66110 BbIHECEHO
«KapaTefibHOe» pelleHne NPOTUB MOHOMOJINCTA,
OCHOBaHHOE CKopee Ha NpuHuune cnpaBeanmBo-
CTV B TOM BUAE, KaK ee NOHANUN OTAeNbHble CYyAbW,
HeKeny Ha KOHKPEeTHOW NpaBoBON HOPME.

MNpeamet porosBopa NefOKONbHOrO
ob6cnyXuBaHusa

Onpe,qeneHVle npeameTa n I'IpaBOBOVI npumpoabl
O0roBopa BaXHO TeMm, YTO B COOTBETCTBUN C HAMU
onpenenarTca AeATe/IbHOCTb CTOPOHDbI, 3a KOTO-
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PYIO MAATUT KOHTPAreHT, OTBETCTBEHHOCTb CTOPOH,
pacnpeneneHe pUCKOB 11 BpeMEHM fOKa3bIBaHNA.

Mpn onpepeneHnn npupoabl 4OroBopa Mbl
6ynem OCHOBbIBATbCA Ha AefneHnn 06A3aTenbCTs
Ha 0b6A3aTeIbCTBa MO MNPUIOXKEHMIO ycUnun (06a-
3aHHOCTb MPUMEHUTb ONpPeAeNIeHHOro poga Aen-
CTBUA K JOCTVPKEHMIO pe3yrbTaTa) 1 06A3aTeNbcTea
Nno JOCTMXeHUIo pe3ynbTaTta'®, KoTopoe ABnseTca
TUMWYHBIM AN GpaHLy3CKON NPaBOBON MbIC/N.
Tem He MeHee yKa3aHHOE feneHne Noslyuusno oT-
pakeHue 1 B pOCCUMINCKOM AOKTPUHE, OfHaKO B CBO-
eobpa3sHoi nHTepnpetaunn'’.

B cooTBeTCTBUM C OpUTMHaNbHOM KOHLenuuen
B 06513aTENbCTBAX MO AOCTUMKEHMIO pe3ysibTaTa UC-
NOMHUTENb rapaHTUPYET 3aKa3umKy HEKWI pe3ynb-
TaT CBOEN AeATEeNIbHOCTU, KOTOPbI MOXeT OblTb
BblpaXkeH KaK B MaTepuasibHOW, Tak U B Hemare-
puanbHoi popme. Hanpumep, no goroBopy nog-
pAga nopgpagumk obasaH caatb pesynbTat pabor,
a B CJlyyae HelOCTUMXEHMA Takoro pesynbraTta OH
6yZeT HeCTU OTBETCTBEHHOCTb NMepes 3akazunkom
3a HEUCMOMHEHWe 0bA3aTeNbCTBa.

B cBoto ouepepnb, B ob6aA3aTenbcTBax No nNpu-
NOXEHUIO YCUANIA pe3ynbTaT He rapaHTUPOBaH,
HO NMLO 06A3aHO NPUSIOKUTb MaKCMMasbHble
YCUNNA ANA ero JOCTUXeHUs. Tak, TUNUYHbIM Npu-
MepoMm 0653aTenbCcTBa MO MNPUSTOKEHNIO YCUNUIA
BO dpaHLy3CKOWN JOKTpUHe ABNAETCA JOroBOp
Hama paboT, N0 KOTOpOMy PaboTHUK 06s3aH
OCYLLECTBAATD AeATENIbHOCTb, MPeAyCMOTPEHHYIO
B 4OrOBOPE, HO He rapaHTUpyeT JOCTUXeHNE pe-
3yNbTaTta, Ha KOTOPbIN 3Ta AeATeNbHOCTb Hamnpas-
NneHa v He BydeT HeCTV OTBETCTBEHHOCTb 3a €ro
HeQOCTMXKEHNE,

B pamkax yka3aHHOro fefneHunsa BO3HUKaeT MHO-
»eCTBO BONPOCOB OTHOCUTENBHO pacnpeseneHuns
6peMeHM fOKa3blBaHMSA, BUHOBHOWN OTBETCTBEHHO-
¢t n ap. OgHaKo B KOHTEKCTE pacCMaTPUBAEMOTO
fena HeobxoaMMO OCTaHOBUTLCA Ha onpefeneHnum
TOW feATeNIbHOCTM, 33 KOTOPYIO NNaTUT KOHTPAreHT.

B 06s3aTenbcTBax MO AOCTUXKEHMIO pe3ybTaTa
3aKa3uuK NIaTUT 38 KOHKPETHbIN pe3ynbTaT pabo-
Tbl, KOTOPbIV onpeaeneH B gorosope. Tak, Hanpwu-
Mep, eCNN KOHTPAreHT Nno JOroBopy NefoKoNbHOro

1 MopaHoweep J1.XK. TpaxpaHckoe npaso OpaHuun. T. 2. M.:
NHocTp. nuT., 1960. C. 306.

706 31oM cM.: AKughbesa A.A. Oba3aTenbCTBa NO NPUIOXKe-
HMIO YCUAIMI 1 NO AOCTUXEHWIO pe3ynbTaTa // [loroBopbl
1 ob6a3atenbcTea: COOPHUK pPaboT BbINYCKHNKOB Poccumin-
CKOW LWKOJIbl YaCTHOroO npaBa npu ccnegoBatenbCckom
ueHTpe YyacTHoro npasa nmeHun C.C. Anekceesa npu Npe-
3mpeHTa PO. T. 1. C. 48-49.



obcnyxuBaHus 6epeT Ha cebs 2apaHmutro 6e3onac-
HOro NpPoxofa CyAHa, KOTOpoe OH 0b6CNyKMBaeT
B onpefesieHHoe BpeMms, TO Takoe 006A3aTeNbCcTBO
6yneT cunTaTbCA HanpaBfieHHbIM Ha pe3ynbTar.
B Takom KOHTeKCTe nyiata no fjorosopy dyaet ocy-
LLECTBNATbCA He 3a Te AelCTBUA, KOTopble Npouns-
BeS UCMOSIHUTENb, A 3@ TO, YTO CyAHO Ao6panoch
[0 KOHEYHOW TOYKU, MPU 3TOM COMYyTCTBYIOLME
AeNCTBUS UCMONHUTENA (Hanpumep, oXnaaHue
UV NepeKstloYeHne Ha MPOBOAKY APYroro CyaHa)
OTAEeNnbHO He onnayunsatoTcA. B sTom cnyyae Bo-
Npoc o nnaTe No JOroBoOpYy 3a Takoe NefoKoNIbHOe
obcnyxnBaHVe CHUMaeTcAa cam cobom: ecnm CyaHo
JAobpanocb, 06A3aTeNIbCTBO UCMOJTHEHO, AOJXKHa
6bITb OCyLLeCTBIEHA MOJIHAA onJyiaTa NoO AOroBo-
py, ecnn cyfHo He 1o06panoch, He3aBUCUMO OT 06-
CTOATENbCTB, 00A3aTeNIbCTBO NCMONIHEHO He ObINIo
1 NpaBo TpeboBaHWs BCTPEUYHON OonaTbl HE «COo-
3peBaeT».

B 06a3aTenbcTBax NO NPUIOKEHWUIO YCUNNIA 3a-
Ka3uuK NfaTuT 3a OeiCcTBUA, KOTopble COBEPLINI
ncnonHuTenb. Ecnu ncnonHuTens no forosopy
NefoKONbHOro 06CYy»KMBaHNA 6bln 0653aH coBep-
LUNTb KOHKPETHbIe AeCTBMA, HO He rapaHTUpOoBa
6e30MacHbIN NPoXoA CyAHa Mo YyCTaHOBIEHHOMY
MapLpyTy (AOroBOp OKa3aHuA ycyr), To HefoCTuU-
XeHuie pe3ynbTaTa B TakoM Ciyyae He 6yfeT BvATb
Ha 06A3aHHOCTb 3aKa3umKa No onnaTe ycnyr, ecnm
OHO He 6blJ10 BbI3BaHO HeHaAIeXKalUMN AeNCTBU-
AMn ncnonHutens. CnefoBaTeNibHO, B JaHHOM CI1y-
Yyae OMnJlauMBaloTCA Te yCnyru, Kotopble 6binn pak-
TUYECKM NPeaoCTaB/eHbl, BK/OYas AeATeNIbHOCTb
NCMOSHWTENA, CONYTCTBYIOLLYIO HEMOCPEACTBEHHO
NpPOBOAKe CYAOB.

B HacTosALiem fene npegmMeToM fOroBoOpa Nefo-
KoJIbHOro 06cnyXrBaHUa ABnsAeTca obecneyeHvne
6e3onacHoOro nnaBaHuA B akBaTopum CeBepHOro
MOPCKOro NyTu NOCpeacTBOM nepeaayn Heobxo-
ANMON anA Takoro obecneyeHnsa nHopmaymu,
npoBeAeHnA NIeOKONbHbIX pa3BeAok, MPOoKNaaKu
KaHanos no nbay, opmnpoBaHna rpynbl CygoB
JNAa cnefoBaHMA 3a NIeJ0OKOSIOM U UHbIX AENCTBUN.
MnaTa 6bina yctaHoOBNEeHa 3a Bpems. B Takom cny-
Yae 06A3aHHOCTM NCMOMHNUTENA MO 3aKNIOYEHHOMY
LOroBOPY NefOKOSIbHOro 06Cy»KMBaHWsA Gblnn Ha-
NpPaB/eHbl Ha COBEpLUEHNE KOHKPETHbIX ENCTBUN,
a He Ha rapaHTuio 6€30MacHOro AOCTUXKEHUSA KO-
HEUHOW TOUYKMN. 3aKa3umK JOo¥KeH Obl onnaTuTb
Te ycnyru, Kotopble GpakTyeckn 6binmn oKasaHbl.
NHbIMK crnoBamu, ecnivi KOHKPETHbIE YCyru no Ta-
KOMY AOrOBOPY OKa3aHbl He Obln, TO U 3aKa3umK
He JoJKeH OblsT 33 HUX NNaTUTb.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

B 3TOM KOHTeKCTe AcHa no3uumaA cyaa, Hanpas-
NIeHHanA Ha YACHeHne 3HaYeHnA TepM1Ha «BpemA
OXMAAHMA» 1 onpefeneHune Toro, bbIIn nNn oKa-
3aHbl Takue ycnyrn ucnonHutenem. B yenom pe-
LeHne cyfa npefcTaBasaeTca BepHbIM, HeCMOTPA
Ha OTCYTCTBME MCYepnblBatoLero 060cHOBaHMA
COOTBETCTBYIOLMX BbIBOJOB B TEKCTaxX CyAeOHbIX
aKTOB, UTO, OAHAKO, ABNAETCA O6LMM MeCTOM AnA
poccuiickor cynebHom npakTnkn. CUTyaums Takxe
OCJIOKHEHa TeM, UTO UCnoNHMUTeNneM GakTnyecKm
He Obl1I0 AOKa3aHO, YTO NefOKONbHOE CYAHO Ha-
XOAMNOCh B MOPTY UCKOUMTENbHO BCIeACTBME
[AencTBuA AOroBopa € 3aKa3urKoM.

Bo3moXkHble cnoco6bl B3bICKaHUA
A€HEeXHbIX CcpeacTB B NOJib3y NCTUA

BmecTe ¢ Tem npu onpegeneHHbIX cnocobax
TOJIKOBaHMA YCNIOBUI O MnaTe 3a BpeMsa OXKuaaHua
CyA4 MOT B3bICKaTb C OTBETUMKA COOTBETCTBYIOLLYIO
cymmy. Tak, Bpema oXugaHuna morno 6biTb NCTon-
KOBAHO CYyAOM Kak abOHEeHTCKasi nyaTta no 4oroBo-
py (cT. 429.4 TK PO). B Takom cnyyae oTBeTUNK 6Obl
NnaTun He 3a GaKT OCyLEeCTBNEHNA KOHKPETHOIO
LecTBUA, a 3a BO3MOXHOCTb 3aTpeboBaTb ero
ocyulecTBieHe. TeM He MeEHee TaKoe TOJTIKOBaHMe
COOTBETCTBYIOLLEr0 YCI0BMA HanpaB/ieHO NPOTMB
MMYLLEeCTBEHHbIX MHTEPECOB 3aKa3umMka 1 MHbIM
06pa3om, Mo CPABHEHMIO CO «CTAHAAPTHLIMUY YC-
NoBMAMM, pacnpeendeT PUCKM CTOPOH. Tak Kak
HeACHOCTb YC/TOBWI, HaBA3aHHbIX OOHOW 13 CTOPOH
06A3aTeNbCTBEHHOIO OTHOLLEHUSA, TONIKYeTCA NPo-
TVB TaKOW CTOPOHbI, TO 1 MHTeprpeTaLua nnatol
33 «BpeMsA OXnAaHuA» Kak aboHeHTCKOM nnathbl
He morna ObITb ocyulecTBneHa. HeBO3MOXHOCTb
TOJIKOBaHUA AOroBopa B Kayectse abOHEHTCKOro
Nnpyv HEACHOCTU COOTBETCTBYIOLMX YCIIOBUN 3a-
KpenneHa Takxe B M. 33 noctaHoBeHua MNneHyma
BC PO ot 25 pekabpa 2018 r. N2 49 «O HeKkoTOpbIX
BOMNpPOCax NpYMeHeHUs 06X NONOXKeHUN [pax-
JaHcKoro kogekca Poccunckon Gepepaunm o 3a-
KNIOYEHUN 1 TONIKOBAaHUUN fIOrOBOPOBY.

B Takom cnyyae BO3HMKAeT 1 MHOW BOMPOC: U3-
MeHUSI0Cb 6bl pelleHre cyaa B CBA3M C TEM, YTO
B lorosope 6b1s10 6bl NPAMO yKa3aHO Ha abOHEeHT-
CKUIN XapaKTep nnatbl N0 Hemy? HecmoTpsA Ha TO
YTO B POCCUNCKOM NpaBe YCTaHOBJIEH NpuopuTeT
6yKBanbHOro TONKOBaHMA JOroBopa, CT. 428 n 10
'K PO no3BonAoT cyay He NPUMEHATb YCNIOBMA J0-
roBopa B Cjlyyae, eCjin Takue yCJI0BMA HaCTONbKO
OrpaHMYMBaloT NpaBa APYron CTOPOHbI, YTO NpU
paBeHCTBe NeperoBOpPHbIX BO3MOXKHOCTEN Takasd
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CTOpPOHa COOTBETCTBYIOLIME YC0BMA Obl He Npu-
HsAMa. YCTaHOBMEHME YCOBUIA 06 abOHEHTCKOM
nniarte No JOroBOpPY B 3HAUYNTENbHOM KONNYeCTBe
CnyyaeB ABNAETCA OrpaHNYeHeM MHTEPECOoB 3a-
Ka3umKa: OH BbIHYXKAEH NNATUTb He 3a NPefoCTaB-
neHve eMy KOHKPETHbIX YCYT, @ 32 BO3MOXXHOCTb
Takue ycnyru 3atpeboBaTb (BO3MOXKHO, Tak»Ke C Mno-
cnepyiollen JonnaTon 3a caMo npefocTaBneHne
ycnyr B onpefesieHHOM ero 3arnpocamu obbeme).
CnepoBaTenbHO, B OTHOLLIEHMAX C MOHOMONNCTaMu
B C/lyyae, ec/iv Takas njarta He MCXOAUT 13 Npupo-
[bl COOTBETCTBYIOLLErO 4OrOBOpPA 1 APYron CTOPOHe
He OYeBMOHO HanMyre Takoro ycnoBusA (Kak, Ha-
nprmMep, B cJlyyae naaTbl 3a NOANUCKN), TO yCIOBUA
06 aboHeHTCKOM Nnate NPUMEHATHCA He JOSIXKHbI.

JlegokonbHoe obcnyrBaHWe CyfoB B JaHHOM
KOHTEKCTe He npeanonaraeT C 04eBUAHOCTbIO ANA
KOHTpareHTa HeOOXOAMMOCTb OMaThl TAKUX YCIyr
B bopme aboHeHTCKow nnaTbl. He cogepXunT Takmx
yC/IOBUI 1 NpeaMeT COOTBeTCTBYyLWero obasa-
TeNbCTBEHHOIO OTHOLLEHUA B TOM BUJE, B KaKOM
OHO 6bINo nccnefoBaHo cynom. Takum obpasom,
TOJIKOBaHMe COOTBETCTBYIOLLEro JOroBOpa B Kaye-
cTBe aBOHEHTCKOro ABNAETCA HEBO3MOXHbIM Mpu
LaHHbIX 06CTOATENbCTBAX.

AHanornyHble paccy>kgeHua NpUMeHNMbI
1 K MCNOMb30BaHWIO B JAHHOM CJlyYae JOrOBOPHOM
KOHCTPYKUuK take or pay. B HecKonbko CnopHOM
TonKoBaHun ycnosusa take or pay BC PO oHo aBna-
€TCA YCTaHOBJIEHHOW B JOrOBOpPE M/1aToN 3a OTKa3
oT poroBopa (ct. 310 'K P®)'8. To ecTb B ciyyae,
ecnn Lo NOoJb3yeTcA TeMU NPON3BOACTBEHHbI-
MU MOLLHOCTAIMM, KOTOPble 3ape3epBupPOBaHbl AN
Hero, OHO MOoMyyYaeT UCMONTHEHNE COOTBETCTBYIO-
wero obA3atenbcTBa U 0653aHO Takoe NCMOoNHe-
HWe ONNaTuTb, a eCNn Takoe NINLO OTKa3blBaeTCA
yKa3aHHble MOLHOCTA UCMOb30BaTb, OHO 06s-
3aHO 3annaTuTb 3a OTKa3 OT Joroeopa. He nosTo-
pAA paccyaeHui o npumeHeHun cT. 428 TK PO
N HEOH6XOAUMOCTU PaBEHCTBA NepPEeroBOPHbIX BO3-
MOXHOCTel Mpu YyCTaHOBJIEHNN COOTBETCTBYHOLLMX
yCnoBuin 064a3aTeNIbCTBEHHOIO OTHOLLEHUA, Mbl

8 Epoxosa M.A. “Take or pay” no-pyccku. KommeHTapum
K OnpegeneHuto BC PO ot 20 aBrycta 2021 r. N2 305-3C21-
10216 no peny N2 A40-328885/2019 // Mopckoe npaso.
2021.N2 4. C. 21-22.

68

OTMETVM JINLUb, YTO YKa3aHHOE YCNOBME AOMKHO
ObITb SKCM/TMLMTHO BbIPaXKEHO B JOrOBOPE U ObITb
0YeBUAHBIM A1 MPUHUMALOLLEN €70 CTOPOHDI.
Takum 06pa3zom, y cyaa 6bina BO3MOXKHOCTb B3bl-
cKaTb Tpebyemble CyMMbl B MOJb3Y UCTLA, NPU3HaB
YC/I0BME O NfaTe 3a «BpPeMs OXKMAAHVA» B KauecTBe
aboHeHTCKoN Nnatbl MM60 NnaTbl Mo ycnosuto take
or pay. Tem He MeHee TaKune ycnoBuA He 6biuv nps-
MO YKa3aHbl B Jorosope. B cooTBeTcTBMM €O CT. 428
1 431 TK PO cyn He MOXET TOJIKOBATb YC/IOBUA J10-
rosopa nNpoTrB cnaboii cTopoHbl. B ciyyae xe, ecnin
MOHOMOJINCT XenaeT YCTaHOBUTb COOTBETCTBYHO-
LMe YCNIOBMSA B JOrOBOPE, EMY HEOOXOAMMO NPAMO
BbIPA3UTb TaKMe MOJIOXKEHNA B TEKCTE, HE AOMyCKas
npv 3TOM BO3MOXHOCTU MX ABONCTBEHHOIO TOJI-
kKoBaHuA. OfHaKo 1 B 3TOM CJlyyae cylecTByeT
BEPOATHOCTb TOrO, YTO TaKue yCsioBuA He OyayT
NPUMEHATBCA CYIOM KaK HecnpaBea/vBble, HaBA-
3aHHble CUNTbHOW CTOPOHOW B XOA4€E NepPeroBopoB.

BbiBOg

HacToawee geno, Ha nepsblii B3rnag, npeg-
CTaBnsAeT cobon 4OCTaTOYHO OYEBUAHbIN CNop
0 B3bICKaHM1M 3aj0JIKEHHOCTN No gorosopy. OgHa-
KO Mpw ero aHanmse BUAEH psg npobem, KoTopble
He pelleHbl B POCCUNCKOM NPaBonopsAaKe HU Ha
YPOBHe 3aKOHOAaTeNbCTBa UM CyfebHoM NpakTu-
KU, H/ Ha YPOBHE JOKTPUHbI. HacToAawun o63op
He MMeeT CBOEN LieNbio McUYepnbiBatoLle onmcaTtb
COOTBETCTBYIOLME TPYAHOCTA U BO3MOXKHbIE Ny TH
NX NPeofosieHNs, TeM He MeHee OH 3aJaeT onpe-
JeNeHHON BEKTOP pacCy>KAeHNN Mo yKa3aHHbIM
BOMpPOCaM.

C NpaKTMyeckom TOYKN 3peHNA YYacTHMKaM
obopoTa cnepyet GopmynupoBaTb yC0BUA AO-
roBopa Takmm 06pa3om, UTobbl He fOMNyCcKaTb BO3-
MOHOCTW X ABONCTBEHHOIO TOJIKOBAHUA. ITO
0COOEHHO aKTyasibHO A CUIIbHOW CTOPOHbI B Me-
peroBopHOM npouecce. B npouecce neperosopos
1 npu GopmynnpoBaHUN ycioBuin yayuiero go-
roBopa CTopoHam cnefyeT 6osiee BHUMATENbHO
OTHOCUTbCA K BOMPOCaM BCTPEYHOCTW npepo-
cTaBneHus (ct. 328 TK PD), npeameTa n npaBoBoOn
NpPUpPOoAbl NOTEHLMANBHOrO 06A3aTeNIbCTBEHHOIO
OTHOLLEHMA, =



Bulat Karimov,
Higher School of Economics, Moscow
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A Waiting Icebreaker, or What Does
the Customer Pay for?

Case No. A33-15874/2020 (FSUE “Rosmorport” v JSC “Khatanga Commercial Seaport”)

Facts: an agreement was concluded between
FSUE “Rosmorport” (hereinafter the claimant, the
contractor) and JSC “Khatanga Co mmercial Sea-
port” (hereinafter the defendant, the customer) for
the icebreaking support of “Yermak” and “Grigory
Shelikhov” vessels navigating the Northern Sea
Route within the Port of Pevek from 20.11.2019 to
26.11.2019.

The icebreaker “Novorossiysk”, owned by “Ros-
morport’, provided unhindered en route passage
of “Grigory Shelikhov” on November 20 and from
November 21 to 26, and escorted “Yermak” from
the November 20 to November 21. The start and
end times of each vessel’s icebreaker escort were
confirmed by extracts from the vessel’s log showing
that these exact operations had been carrying out.

The claimant subsequently provided the defen-
dant with service certificates and invoices totalling
over 21 million roubles. The cost of these services
was calculated by the claimant on the basis of the
amount of time the icebreaker spent on the move
and standby - the relevant hourly rates were set
out in the contract.

The defendant, having received the claimant’s
demand, paid only part of the services for the time
“Novorossiysk” was afloat (about 11 million rou-
bles), refusing to pay for the icebreaker’s waiting
time (about 10 million roubles).

On 24 December, the claimant sent a claim for
the full payment, including a penalty for the breach

of the time limit set out in the contract, but the
defendant rejected the claim. The latter stated that
because there was no definition of “waiting time”
in the contract and the rates for this type of service
were not regulated by the competent authorities,
it believed that the term in question referred to
the time spent by the master of the icebreaker in
deviating from its course in order to rescue people
at sea or to call at the nearest ports for shelter in
case of the weather deterioration.

The parties, being unable to resolve the dispute
through the amicable settlement, resorted to the
court.

The court found in favour of the defendant in
full, stating the following. Given the fact that in
accordance with the Federal Law dated 17.08.1995
“On Natural Monopolies”, icebreaking service of
vessels is the sphere of a natural monopoly, un-
certainty in the contract terms shall be construed
against the party that offered it, which was Ros-
moport. Furthermore, in analysing all of the circum-
stances, the court could not determine the exact
moment when the services were to cease. Without
it, it was impossible to calculate the exact waiting
time for the icebreaker and to determine whether
it had been caused solely by the need to service
the vessels of the defendant.

Judicial decisions: on 05.03.2021, the Commer-
cial Court of Krasnoyarsk Krai dismissed the claim
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in full. On 08.06.2021, the Third Commercial Court
of Appeal upheld the lower court’s decision. The
Commercial Court of the East Siberian District also
dismissed the complaint.

Comment: in the case under comment, the
court was confronted with several problems,
which will be considered in this review. Firstly, the
problem of the interpretation of contractual terms
when there is a “strong party” in the relationship;
secondly, the subject and the legal nature of the
contractual obligation to provide icebreaking ser-
vices for the vessel.

Interpretation of the contractual terms

The interpretation of the contractual terms
is carried out in accordance with the principles,
methods and techniques defined by the legisla-
tor’ and in case law. However, there is no common
understanding of the “correct interpretation” either
in foreign jurisdictions or in Russia. This uncertain-
ty is not only due to the different approaches to
the interpretation of contractual terms in different
jurisdictions, but also to the nature of interpreta-
tion, which depends, among other things, on the
number of circumstances surrounding the con-
clusion of a deal, which cannot be expressed in
abstract statutory or judicial formulas?. In this con-
text, some authors have noted that interpretation
is closely linked to the inner intentions and knowl-
edge of the interpreter. Consequently, the mere
question of creating norms of such interpretation
is in itself already limiting its will and contributing
to the formal resolution of substantive issues?.

Nevertheless, the law seeks to bring order and
create a coherent system. As a consequence, prin-
ciples and rules of interpretation have been created
in different legal systems. In the “German system’,
for example, interpretation issues are requlated
rather narrowly by specifying only two basic prin-
ciples which seem to contradict each other: the es-

' Fetisova E.M. Principles of Interpretation of Civil Law Con-
tracts // Contracts and Obligations: Collection of papers
by graduates of the Russian School of Private Law at the
S.S. Alekseev Private Law Research Center under the Presi-
dent of the Russian Federation / Comp. and ed. by A.V. Ego-
rov, A.A. Novitskaya. Vol. 1. Moscow, 2018. P. 263-264.

2 Zimmerman. R. The law of Obligation. Oxford University
Press, 1996. P. 636.

3 Pobedonostsev K. P. Course of Civil Law. Part Three: Con-
tracts and Obligations. Moscow, 2003. P. 132 cit. by Fetiso-
va E.M. Op. cit. P. 265.
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tablishment of the actual will of the parties and the
interpretation of the contract terms as they would
be interpreted by an average reasonable partici-
pant in the market®. In this context, the problem
lies in the relation between will and its expression®
in entering into a contract. It is not the intention,
motive or inner will of the party itself that is import-
ant for the creation of the contractual relationship,
but how this will has been expressed, that is, per-
ceived by his potential counterpart (expression of
will)®. Nevertheless, the interpretation cannot be
carried out without taking into account the true will
of the party to the obligation. At the same time, the
interpreter cannot assess what is not expressed in
the objective world - the inner will. Therefore, the
German rules of interpretation are based on exam-
ining the will of a party to the relationship but with
the attention to the true (inner) will of the parties.

By contrast, the “French (Roman law) system”
regulates construction issues in considerable de-
tail (see, for example, sections 1156-1164 of the
French Civil Code)’. Nevertheless, the French Court
of Cassation has often noted that the rules of inter-
pretation stated in the Code are only of an advisory
nature®, Generally, such rules are established in case
law. The main purpose of treaty interpretation in
French law, like in German law, is to establish the
will of the parties to the contractual relationship®.

The Model Rules of European Private Law also
contain detailed rules on the interpretation of con-
tracts with emphasis on the need to ascertain the
will of the parties'®.

Separately, it should be noted that foreign juris-
dictions contain rules on clear conditions which do
not require special interpretation. In England, for
example, the rule of interpretation of clear terms is
called the “Golden Rule”, in France the rule of clear

4 Zweigert K., Ketz H. Introduction to Comparative Private
Law. Vol. 2. Moscow, 1998.P. 112.

> Schapp, J. The System of German Civil Law: A Textbook.
Moscow, 2006. P. 210.

¢ Enneczerus L. A Course in German Civil Law. Moscow, 1950.
P.332.

7 https://www.fd.ulisboa.pt/wp-content/uploads/2014/12/
Codigo-Civil-Frances-French-Civil-Code-english-version.
pdf

& Zweigert K., Ketz H. Op. cit. P. 108.

®  Bairamkulov A.K. Interpretation of Contract in Russian and
Foreign Law. Moscow, 2018 (Reference Legal System “Con-
sultantPlus”).

1© Principles, Definitions and Model Rules of European Private
Law (DCFR) / Ed. by Ch. von Bar, H. Schulte-Nolke et al. Pa-
derborn, 2009. P. 586, 594, 596.



and precise terms, and in Germany'" the rule of
unambiguity'?. Nevertheless, the main purpose of
contract interpretation in all these cases is still to
ascertain the will of the parties to the obligation,
and literal interpretation only aims at this ascer-
tainment.

The contract terms interpretation rules are also
subject to the general principles of legal regula-
tion —the principles of law — and therefore methods
of legal interpretation (functional, historical, etc.)
may also be applied to them.

After a brief review of how some foreign jurisdic-
tions govern the rules on interpretation, it is neces-
sary to consider how this issue has been handled in
Russia and whether the one has been reasonably
resolved by the courts of three instances in the case
under review.

Art. 431 of the Civil Code of the Russian Fede-
ration (hereinafter - CC RF) establishes a hierarchy
of rules for the interpretation of a contract'® - first,
the court must ascertain the content of the contract
from its literal words and expressions, and then, in
cases of ambiguity, interpret the contract clause in
its systematic relationship to the other provisions
thereof and, lastly, establish the actual common will
of the parties in view of the purpose of the contract
(teleological interpretation).

This approach relegates the establishment of
the actual will of the parties to a secondary posi-
tion. This can lead to several disadvantages. For
example, in establishing the literal meaning of
words and phrases in a contract, a court may ignore
the actual will of the parties which is supported by
evidence and arguments other than the contract.
In addition, the phrase “literal meaning of words
and expressions”is not obvious either; without go-
ing into a detailed overview of linguistic views, we
will only note that language as a phenomenon has
the characteristic of ambiguity, the possibility of
several meanings of the same words. Moreover, the
meanings of words are self-determined by both the
speaker and the perceiver, which inevitably entails
a multiplicity of “meanings”™*. At the same time, it
should be noted that this point of view and related
concerns are not dominant in the Russian doctrine.

" Enneczerus L. Op. cit. P. 338.

2 |bid.

3 |bid.

' For more information, see: Skinner Q. Motives, Intentions
and Interpretation of Texts // The Cambridge School: The-

ory and Practice of Intellectual History / Comp.T. Atashev.
Moscow, 2018. P. 123-141.
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In Russian case law, despite the presence of the
relevant hierarchy (“the sliding principle”), there are
also the court decisions in which the interpretation
of contract terms has been aimed at establishing
the will of a party to a contractual relationship
using additional evidence. However, such estab-
lishment has taken place only when the literal
meaning of the relevant terms has been unclear
(see, for example, the Resolution of the Presidium
of the Supreme Commercial Court of the Russian
Federation dated 1 November 2011 No. 7605/11
in case A41-9469/2010-317/31, the Resolution of
the Federal Commercial Court of Moscow District
dated 02 February 2011 No. KG-A41/16933-10 in
case A41-28669/09)".

This problem is partially resolved by the Reso-
lution of the Plenum of the Supreme Court of the
Russian Federation No. 49 dated 25 December
2018“On Certain Issues of Application of General
Provisions of the Civil Code of the Russian Fed-
eration on the Conclusion and Interpretation of
a Contract”. The third paragraph of cl. 43 of the
above Resolution establishes additional rules
on the interpretation of a contract according to
which “the interpretation of a contract shall be
carried out in such a way that it does not allow
a party to benefit from its illegal and unconscio-
nable conduct (§ 4 of Art. 1 of the CC RF)"and “the
interpretation of a contract may not lead to such
understanding of a contractual condition which
the parties clearly could not have intended”. Thus,
the Supreme Court has in some cases permitted to
ignore the literal meaning of words and phrases in
favour of the general principles of legal regulation
and the true and clear will of the parties to the
contractual relationship.

Therefore, the following intermediate conclu-
sions can be drawn from a brief analysis of ap-
proaches to contract interpretation. Russian law,
unlike the foreign jurisdictions, predominantly
relies on the literal meaning of the words and
phrases in the contract. However, by virtue of the
Resolution of the Plenum of the Supreme Court,
this approach is not absolute and is limited to the
cases when the right is being abused by one of the
parties to a contractual relationship and/or where
the literal meaning of words and phrases clearly
does not correspond to the will of the parties.

The case under review is one example of such
an ignoring of the common meaning of the phrase

15 The case law is provided by: Bayramkulov A.K. Op. cit.
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“waiting time”. The judgments of the courts were
primarily based on the fact that one of the parties
to the legal relationship was a natural monopo-
ly. As such, the claimant could “dictate” the terms
of the contract to the defendant (Art. 428 of the
CCREF). Furthermore, the Court stated that the am-
biguity of the phrases used in the contract was un-
der responsibility of the party who proposed these
terms. In this case, it was the claimant. In other
words, the principle of interpretation contra profer-
entem was used. It should be noted that the Com-
mercial Courts did not ascertain the true intention
of the parties to the contractual relationship, no
evidence were mentioned in the judgments indi-
cating the parties’ understanding of the “waiting
time”. On the contrary, the court made a “punitive”
award against the monopolist on the basis of the
principle of fairness as understood by individual
judges rather than on specific legal provisions.

Subject of the icebreaker service contract

Subject and the legal nature of the contract de-
termine the activities of the party to be paid by the
counterparty, liability of the parties, allocation of
risks and the burden of proof.

In determining the nature of a contract, we will
rely on the division of obligations into obligations
to exert effort (the obligation to apply a certain
kind of action to achieve a result) and obligations
to achieve a result'®. This division is a typical for
the French legal tradition. Nevertheless, it is also
reflected in Russian doctrine, but with a peculiar
interpretation'’.

Under the original concept, in obligations to
achieve a result, the contractor guarantees to the
customer some result of his activity, which can be
expressed either in tangible or intangible form. For
example, under a contract of work, the contrac-
tor is obliged to provide a result of the work; if he
fails to do so, he will be liable to the costumer for
non-performance.

In turn, in obligations of effort the result is not
guaranteed, but the person is obliged to do its best
to achieve it. Thus, a typical example of the obliga-

6 Morandiere L.J. Civil Law of France. Vol. 2. Moscow, 1960.
P. 306.

7 See on this: Akifieva A.A. Obligations of effort and result //
Contracts and obligations: Collection of papers by grad-
uates of the Russian School of Private Law at the Private
Law Research Centre named after S.S. Alekseev under the
President of the Russian Federation. Vol. 1. P. 48-49.
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tion of effort in French doctrine is the contract of
employment, under which the employee is obliged
to carry out the activity provided for in the contract
but does not guarantee the result thereof and will
not be liable for failure to achieve it.

Within the above division, many questions arise
concerning the allocation of the burden of proof,
liability and others. However, in the context of the
case under review it is necessary to dwell on the
definition of the activity for which the counterparty
pays.

In obligations to achieve a result, the custom-
er pays for a specific result that is defined in the
contract. So, for example, if the counterparty to an
icebreaker service contract undertakes to guarantee
the safe passage of the vessel it services at a par-
ticular time, such an obligation would be directed
at the result. In such a context, payment under the
contract would not be for the activities performed
by the contractor, but for the fact that the vessel
reached its final destination. The contractor’s re-
lated activities, e.g. waiting or switching to guide
another vessel, would not be paid separately. In
this case, the issue of payment under the contract
for such icebreaking service is self-evident: if the
vessel has reached its destination, the obligation
has been fulfilled and full payment under the con-
tract must be made; if the vessel has not reached
its destination, regardless of the circumstances, the
obligation has not been fulfilled and the right to
claim counterpayment is not ripe.

In an obligation of effort, the customer pays
for the actions performed by the contractor. If the
contractor under the icebreaking service contract
was obliged to perform specific actions but did not
guarantee the safe passage of the vessel along the
established route (service contract), the failure to
achieve the result in such a case will not affect the
customer’s obligation to pay for the services, unless
it was caused by improper actions of the contractor.
Consequently, in this case, payment shall be made
for the services actually rendered, including the
contractor’s activities directly related to the vessel’s
navigation.

In the present case, the subject of the icebreak-
ing service contract was to ensure safe naviga-
tion in the waters of the Northern Sea Route by
transmitting the information necessary for such
provision, conducting icebreaking surveys, laying
channels through the ice, forming a group of ves-
sels to follow the icebreaker and other actions. The
payment has been set for the time of performance.



In such a case, the contractor’s obligations under
the concluded icebreaker service contract were
aimed at performing specific actions and not at
guaranteeing the safe achievement of the end
point. The customer had to pay for those services
which had actually been performed. In other words,
if no specific services were provided under such
a contract, the customer was not liable to pay for
them either.

In this context, the court’s position to clarify
the meaning of the term “waiting time” and to de-
termine whether such services were provided by
the performer is clear. Overall, the court’s decision
seems correct despite the lack of an exhaustive
justification for the relevant findings in the texts of
the judgments, which however is a commonplace
in Russian case law. The situation was also com-
plicated by the fact that it had not actually been
proved by the performer that the icebreaker was in
port solely as a result of the contract with the client.

Possible ways of recovering money
in favour of the claimant

However, under certain ways of interpreting the
waiting time charge, the court could recover money
from the defendant in the appropriate amount.

Thus, the waiting time could have been inter-
preted by the court as a subscription fee under the
contract (Art. 429.4 of the CC RF). In such a case,
the defendant would not be paying for the perfor-
mance of a particular act but for the opportunity
to request that it to be performed. Nevertheless,
such an interpretation of the relevant clause is di-
rected against the customer’s interests and allo-
cates the risks of the parties differently from the
“standard” terms. Since the ambiguity of the terms
dictated by a party to a contractual relationship is
interpreted against that party, the interpretation
of the “waiting time” fee as a subscription fee could
not be enforced. The impossibility of interpreting
an agreement as a subscriber fee if the relevant
conditions are unclear is also set out in cl. 33 of the
Resolution No. 49 of the Plenum of the Supreme
Court of the Russian Federation “On Certain Issues
of Application of General Provisions of the Civil
Code of the Russian Federation on the Conclusion
and Interpretation of a Contract”.

A different question then arises: would the judg-
ments have been altered by the fact that the con-
tract expressly stated the subscriber fee nature of
the contract? Although Russian law gives priority
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to a literal interpretation of a contract pursuant,
Art. 428 and 10 of the CC RF allow a court not to
apply contract terms if such terms so restrict the
rights of the other party that, given equal bargain-
ing power, this party would not have accepted the
terms in question. In many cases, setting out the
terms on subscriber fees is a restriction of the cus-
tomer’s interests since he is forced to pay not for
provision of specific services but for the opportu-
nity to demand such services (possibly with a sub-
sequent surcharge for the provision of services in
the amount determined by him). Consequently,
in relations with monopolists, if such fees are not
based on the nature of the relevant contract and it
is not obvious to the other party that such a term
exists, subscription fees should not be applied.

Icebreaking services for vessels in this context
do not explicitly require the counterparty to pay
for such services in the form of a subscription fee.
Nor did the subject matter of the relevant contrac-
tual relationship, as examined by the court, contain
such terms. Therefore, the relevant contract could
not be construed as a subscription-based one un-
der the circumstances.

Similar reasoning applies to the use of the con-
tractual construct of take-or-pay clause in this case. In
accordance with disputed interpretation of the take-
or-pay clause by the Supreme Court of the Russian
Federation, it is a contractual fee for withdrawal from
the contract (Art. 310 of the CC RF)™. In other words,
if a person uses the production facilities reserved for
him, he receives performance of the respective obli-
gation and is obliged to pay for such performance,
if such a person refuses to use the said facilities, he
is obliged to pay for withdrawal from the contract.
Without repeating the arguments on the application
of Art. 428 of the CC RF and the need for equality
of negotiating power in establishing the relevant
terms of the contractual relationship. It only should
be noted that the said clause must be explicitly ex-
pressed in the contract and be obvious to the party
which is accepting it.

Therefore, the court was in a position to recover
the amounts claimed in favour of the claimant by
recognising the “waiting time” clause as a subscrip-
tion or take-or-pay fee. However, such conditions
were not explicitly expressed in the contract. Pursu-

'8 Erohova M.A. “Take-or-Pay”a la Russe. Commentary to the
Resolution of the Supreme Court of the Russian Federa-
tion dated August 20, 2021, No. 305-ES21-10216 in case
No. A40-328885/2019 (“OTEKO-Portservice” v “Kaproben”) //
Maritime Law Journal. 2021. No. 4. P. 28-29.
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ant to Art. 428 and 431 of the CC RF, the court may
not interpret the terms of the contract against the
weaker party. If, however, the monopolist wishes
to set out the relevant conditions in the contract,
it must express such provisions in the text without
allowing for the possibility of ambiguous interpre-
tation thereof. Even then, however, there is a pos-
sibility that such conditions may not be applied
by the court as unfair, dictated by the strong party
during negotiations.

Conclusion
The present case is, at first glance, a fairly
straightforward dispute over the recovery of con-

tractual debts. However, when analysed, it reveals
a number of the problems which have not been
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solved in the Russian legal order either at the level
of legislation or case law or at the doctrine level.
The present review does not seek to provide an
exhaustive description of the relevant problems
and their possible solutions, but it does provide
some guidance on the above-mentioned circum-
stances.

From a practical point of view, market partic-
ipants should formulate contract terms so as to
avoid the possibility of ambiguous interpretation
thereof, this is especially important for the strong
party in the negotiations; in negotiating and for-
mulating future contract terms, the parties should
pay more attention to the issues of economic coun-
tervailing (Art. 328 of the Civil Code), the subject
and legal nature of the potential contractual rela-
tionship. =



. TTYBJTNKAL I

Cepren AHgpeeBny CMHULbIH,

3amecTuTenb gnpektopa MIHCTUTyTa 3aKoHoAaTeIbCTBa Y CPAaBHUTENbHOMO NPaBOBEeAEHNA

npwu MNpaeuTtenbctee PO, BeayLwmii HayUHbI COTPYAHMK OTAENa FPaXKAaHCKOro 3aKoHoAaTeNbCTBa
1 npoLiecca, LOKTOp PUANYECKUX HayK, office2@izak.ru

[lepeBanka rpysa Kak TPaHCMOpPTHOe
0643aTenbCTBO B MOPCKOM YaCTHOM

npase

OmHoweHus no nepesasike (nepezpysKe) 2py308 0CMarmcsa Maaoucc1e008aHHbIMU, B03HUKAOM 80-
NpoCkl 0 B0O3MOXHOCMU 8blO€IeHUs Nepesasku (nepezpy3Ku) 8 KNAdcc CamoCcmosmerbHbIX, HO CBA3AHHbIX
C nepego3koli mpaHcnopmHsix 06s3amenbcma. [lepesasika (nepezpy3ka) He MoXem paccmMampugamscs
8He (hopMbl U COOPXAHUA 2paXOaHCKO-NPAB0B020 pe2ysIupOB8aHUA U OMOXOeCcmasamesCsa MoJibKo
C mexHu4eckoU onepayueli Ha mpaHcnopme. [lpagosoe pez2ysuposaHue nepesasnku (nepezpysku)
8 pocculickom u 3apybexxHOM 3aKoHo0ameJsibCmae He A8/1Aemcsa eOUHO0OPA3HbIM, 3dKOHOO0amerslb
CMasnkueaemcs co CJIOXKHOCMbIO C02/1ACO8AHUA 8 HOPMAX NPABA UHMePecos 8cex /Uy, NPasa Komopbix
Mo2ym 6bImb 3ampoHymsl ee ocyuecmeasieHueM. B pocculickom 3akoHo0amesiecmee UHUYUUPOBAH
mpebytowuti 06¢cyx0eHuUs NOOX00 K pe2siameHmayuu petidossix nepesasok C 8KJIYeHUeM cneyua’sib-
Heix cmamel 8 KTM PO, xoms Ha nogecmke OHA 0CmMaromcs He MeHee UHMepecHble 80npocbl 06 onpe-
OesieHUU npupoOdbl 0643amesibcma No nepesasike (nepezpysKu) 2py308 8 MOPCKOM YaCMHOM npase.

epeBanka (neperpyska) rpysa B 3Ha4YeHUM
lopuanyeckoro ¢akta 1 NPaBOOTHOLIEHMA

He NOrNoLWaeTCs NepPeBO3KON rpy3a 1 06beKTUBHO
XapaKTepu3yeTcs OTNYNTENIbHBIMY MPU3HAKaMU
CaMOCTOATENIbHOMO MPaXAaHCKO-NPaBOBOro 06s3a-
TeNIbCTBa (CTOPOHbI, NpeaMET U LieNb, 0COOEHHOCTU
OCyLIeCTB/IEHVA MPaB 1 UCMOSIHEHNSA IPaXXAaHCKO-
MpPaBOBbIX 00513aHHOCTEN, OCHOBAHUSA 1 pacnpeae-
NeHVE rPaXxAaHCKO-MPaBOBOW OTBETCTBEHHOCTM).
KauectBo 1 6e3onacHOCTb NepeBanku (nepe-
rpy3ku) obecneynBatoT LENOCTHOCTb U COXPaH-

HOCTb rpy3a, @ B KOHEYHOM CYeTe U NCNOJIHEHNE
JoroBopa nepeBo3ky (GpaxToBaHUs), HO ee ocCy-
WecTBNeHNe BeYeT JOMOJIHUTENbHbIE PUCKMN,
CBA3aHHbIE C COXPAHHOCTbIO rpy3a (ecTecTBeHHas
ybbinb, yTpaTa nnn nospexgeHve). Heobxogumo
MOMHUTb, YTO NtoOble MaHVNYNALMMN C FPY30M Mo-
Cle NorpysKu Ha 6opT CyaHa NepeBo3yYmka CO3aatoT
LOMNOJSTHUTENbHBIN PUCK YTPaTbl ero obbema 1 Ka-
yecTBa, NPUYEM COOTBETCTBYIOLLEe Opema MOXeT
pacnpefenaTbCa PasfIMYHO B 3aBUCUMOCTY OT KOH-
KPEeTHbIX 06CTOATENBCTB, HO BCe-TaKyM B GonbLuel
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Mepe CKOHLIEHTPMPOBAHO Ha nNepeBo3yrKe. Tonbko
13 3TOrO BUAHO, UTO NepeBaska (neperpyska) — pu-
CKOBaHHbIV BUA [eATENbHOCTM, a NpoLecc pasrpys-
K1 (morpysku, nepemeLleHuns) rpysa Kak TakoBom
co3faeT NoTeHUManbHY BO3MOXHOCTb €ro rno-
BpeXAeHus, Nopol 60/bluylo, YeM Cama TPAHC-
nopTunpoBkKa. Mo obLemy npasuny npu nepesoske
rpy3a nepeBO34mnK HeCeT PUCK YTPaTbl NN NOBPEX-
LEeHWA rpy3a BcrencTare co6CTBEHHOrO HEOCMO-
TPUTENBHOIO NOBeAEHNA NPU TPAHCMOPTUPOBKE
Mo CTaHAapTaM «MCNPaBHOro NepeBo3ymnKar»’, a npu
COBepLUEeHN NepeBanky (Neperpysku) rpysa pyucku
1 OCHOBAHWA rpakfaHCKO-NPaBOBOW OTBETCTBEH-
HOCTM 3HAUUTENbHO LUINPE: HEHAANEXallUMe YKnaa-
Ka, 3arpy3Ka, KpenneHue, ynakoBka 1 ¢pacoBka rpy-
3a MOTYT MPUBECTU K MOBPEXAEHNIO KaK CaMOro
rpy3a, Tak 1 TPaHCMOPTHOrO CPeacTBa.

MNepeBanka (neperpyska) 4yacTo ocyLiecTBnaeT-
CA Npw BbINOIHEHWI NEPEBO3KN rpy3a, HO conps-
»eHa C BbINONIHEHNEM OCOObIX [ONONHUTENbBHbIX
MeponpuATUA: 4OMONHUTENTIbHOE HAaBUraLMIOHHOE
Bpems, CTUBUAOPCKME PacXOAbl, NpuUBAeYeHne
YCNyr TPAHCMOPTHbIX KOMNAHWI, pacnpeaeneHne
PVCKOB 1 OTBETCTBEHHOCTU U Ap.2, — Tpebya opopm-
NEeHUA N 0cObbIX TPAHCMOPTHBIX JOKYMEHTOB. bbino
6bl ONMPOMETUMBO He CKa3aTb O TOM, UTO 0bs3aTesb-
CTBa Mo nepe.a’ske (Neperpyske) MOryT BKAOYaTb
3neMeHTbl XpaHeHuA 1 GpaxToBaHUA, ecsin COOoT-
BETCTBYIOLUMI IPy3 NepemeLlaeTca K MecTy Xpa-
HeHuA, NOrpy3Ku (BbIrpy3ku). B Tom umcne n atu-
MU YepTamu nepeBanka (neperpyska) oTnnyaeTca
OT 3arpy3Ku (BbIrpy3Km) rpysa npu MCNOAHEHUM
nepeBo34MKOM 0653aTENBCTB MO NePeBO3Ke.

Kak x03AncTBeHHasa feATeNbHOCTb NepeBasnka
(neperpy3ka) nmeeT camocToATe/IbHOE SKOHOMM-
yeckoe 3HaueHue, YTo COCTaBnAEeT NPeanoChinKy
K cneumanbHOMY MpPaBOBOMY PerynvMpoBaHuio
1 NpegonpeaensaeT ee MecTo B CUCTEME TPAHCMOPT-
HbIx 06A3aTenbcTB. [NoHMMaHMe nepeBanku (nepe-
rPY3KW) rpy3a TONbKO Kak Cyrybo TEXHONOrMyeckoro
npoLecca B OTpbIBE OT CreLranbHO rpaXJaHCKo-
npaBoBOW GOPMbI CTpadaeT HEMONHOTOMN.

TexHnyecku nepesanka (neperpyska) moxket
6bITb OCyLLeCTBIEHa M3 OLHOro B ApPYyron Bupa
TpaHCNopTa Wx C O[HOrO Ha Apyroe TPaHCnopT-

' Camodlnosuy [1/[.MpaBoBoe opopMneHne MOPCKIX nepe-
BO30K rpy30B (NpakTuyeckoe pykosoacTtso). M.: focygap-
CTBEHHOE 13[aTeNbCTBO BOAHOMO TpaHcnopTa, 1954.91.

2 Cm.: Tagawa H., Kawasaki T, Hanaoka S. Conditions influ-
encing the choice between direct shipment and transship-
ment in maritime shipping network // Journal of Shipping
and Trade. 2021. No. 4. P. 47.
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HOe CpefCTBO OQHOIO BuAa TPAHCMOPTa, a TakxKe
yepes cknag. [lpaBoBoe perynupoBaHue nepesan-
KU (neperpyskun) MoxeT MMeTb 0COBeHHOCTU, 06Y-
CJIOBNEHHbIE BUAAMM MUCMONb3yeMOro TPaHCMNopTa,
yCNoBMAMY NepeBasiku, 0CO6eHHOCTAMM rpy3a.

B COBOKYNMHOCTM OTMEeYeHHble 0COBEHHOCTH
JaloT BO3MOXHOCTb KBanmdurkaLumm npaBooTHO-
LIEeHNI NO NepeBarnke (meperpyske) rpysa B camo-
CTOATENbHbIN BUA, TPAaHCMOPTHbIX 00A3aTeNbCTB.
Takon nogxon He NPenATCTByeT PAaCCMOTPEHUIO
NPaBOOTHOLLEHWI MO NepeBasike rpy30B Kak CBA-
3aHHbIX, NPOM3BOAHbIX NN BCMIOMOFaTesbHbIX B CO-
OTHOLLEHMW C JOrOBOPOM NepeBO3Ku. BmecTe ¢ Tem
He BO BCeX MPaBOBbIX CUCTEeMaxX COBPEMEHHOCTM
YCTaHOB/NEHO CreynanbHoe perynnpoBaHue nepe-
Banku (MeperpysKku) rpy3oB B 06LWNX U — C y4eTOM
OTAeNIbHbIX 0COOEHHOCTEN 1 BUIOB 3TOW AeATeNb-
HOCTU — cneymanbHbIX HOPMax 3aKOHOAATENbCTBA.
YyeHbIMW, C OQHOW CTOPOHbI, NOJYEPKNBAETCA
cneunduka Bo3HMKaLWMX 06s3aTeNIbCTB, CoYeTa-
HWe B JOrOBOPE [BYX d/IEMEHTOB — 06A3aTENbCTB
MO BbIMNOSIHEHWIO PAabOT 1 OKa3aHwWIo yCcnyr, — C Apy-
ro CTOPOHbI, MPU3HAETCA, YTO MMEHHO OCTPOTa
N CNOXKHOCTb pacnpeneneHus 6pemeHn 1 oTBeT-
CTBEHHOCTU B OTHOLLUEHMAX TPAHCMOPTHbIX KOMMa-
HWIA, MepeBO34KKa, rPy300TNpaBUTess, rpy30nony-
yaTena CylecTBEHHO 3aTpyAHUI GOPMYNPOBKY
cneumanbHbIX NPaBWi O NepeBasnke (neperpyske)
rpysa B TPQHCMOPTHOM 3aKOHOAATENbCTBES,

B topmauyeckon nutepatype JOCTaTOYHO NOA-
pobHOo pa3bupaeTtca cneymdpurKka nepesanku (nepe-
rpy3Ku) Kak ocoboro ob6s3atenbCTBa 1 fiefnaetcs 06-
LLiee yKa3aHWe Ha TO, YTO NepeBaJsika rpysa He Bre-
yeT 3a co60 B KauecTBe NOCNeACTBUA NOABEHNE
HOBOrO NepeBO34MKa UK ero 3ameHy. B yactHocTy,
YKa3blBaeTCA, UTO nepeBasnka (neperpyska) Moxet
6bITb OnpegesnieHa ykasaHVeM WM OrOBOPKOW
o cBoboge B koHocameHTe (liberty clause), moxet
CflefoBaThb U3 MONOMEHUI JOFOBOPOB O CMeLLaH-
HbIX NnepeBo3kax (Connection Carrier Agreement),
ObITb ONpefenieHHON peLleHeM nepeBo3ymKa.
MocnenHmin MoxeT 6bITb 0CBOOOXAEH OT OTBET-
CTBEHHOCTV 3a NOBpPEXIEeHe 1 yTpaTy rpy3a, ecniv
COOTBETCTBYIOLLME BPEAOHOCHbIE 06CTOATENbCTBA
HaCcTynuAn nocse BbIrpy3Ky rpysa c 6oprta ero
CYAHa W VUCKJTI0YalOT HEOCMOTPUTENbHOCTb B €ro
noeefeHUU, NycTb Aaxke obLias LeHa nepeBo3Km
6blna MM NonyyeHa C rpy300TnpaBuTens NOHO-

3 Munchener Kommentar Handelsgesetzbuch. Bd. 7a: Ak-
tualisierungsband zum Transportrecht / Hrgs. J. Basedow.
Miinchen: C.H. Beck, 2000. S. 189.



CTbl0; B OTHOLIEHMAX C APYTUMU TPAHCMOPTHBIMY
opraHv3auusaMm 1 NepeBo3YrKamu NepBbI nepe-
BO3YVK BbICTYMNaeT Kak areHT rpy3ooTnpaBuTens.
PeweHue o nepeBarske (neperpyske) MoxeT ObITb
npegonpeneneHo HeobxoaMMOCTbIO B0 onpe-
LENATbCA BOJEN CAMOro NepeBo34mnKa, CaMoCTos -
TenbHO BblbMpatowero 3¢ppeKTUBHbIE BapUaHTbI
MCMosb30BaHNA cBOMX cynoB*. B sTom ciyyae npa-
BUJa onpefeneHna OTBETCTBEHHOCTY NePEBO3YMKa
nHble. Mo obLeMy NpaBuSly NepPeBO3YNK OTBEYAET
3a 4OCTaBKY rpy3a B COOTBETCTBMM C TpeboBaHu-
AMKM KayecTBa 1 6e30MacHOCTM U 3a ero Bblgaudy
NMOHOMOYHOMY FPy30rOfyyaTesio; COOTBETCTBEH-
HO, OH MOET CAMOCTOATENbHO ONpPeaensiTb HEOO-
XOAUMOCTb BbIMOMHEHUA NMPOMEXYTOUHbIX TPaHC-
NopTHbIX onepauuii. Tak, ecnn nepesaska rpysa
Oblla HeoOXoaMMOW 1 ciegoBasna 13 06CTaHOBKM,
HO He OblNa OCyLLEeCTB/IEHA NEPEBO3YNKOM, UMEHHO
nepeBo34nK OyaeT HeCTV OTBETCTBEHHOCTb 3a Mo-
CnefcTBUA HEOCMOTPUTENBHOCTM U HEPA3YMHOCTH
CO6CTBEHHOrO NOBeEeHNs U BO3MOXHbIE YObITKY,
3a yTpaTy, nopuy rpy3a, 3afepxKy ero JOCTaBKI’.
N3HauyanbHO cumMTanoch, YTo NpaBo NepeBo3yun-
Ka Ha nepeBanky rpysa c 0OfHOro Ha gpyroe cya-
HO «HACTyrnaeT B TOM CJlyyae, Korga 3aBeplueHue
peica cTaHOBUTCA GaKTUUYECKM NI KOMMEPYECKU
HEeBO3MOXHbIM, XOTA Obl TakasA HEBO3MOXHOCTb
HacTynuna y»e B NOPTY Ha3HaYeHWA», IPU TOM
YTO «MEepPeBO3UYMK He OTBEYAET HUM 33 OTKIIOHEHUS
B MYTW A5 Yero Obl TO HY CTasIO, HY 3a NEPErpy3Ky
ToBapa B NyTu Ha Apyroe cyaHo 6e3 npegynpex-
LEHVA OTNpaBuTens»®. B ycnoBmnax cOBpeMeHHo-
CTW 3TOT noaxon Oblfl 3aMeTHO CKOPPEKTVPOBAH.
B yacTHOCTM, COBPEMEHHOE aHMINNCKOE MPaBo
B CJlyyasx 3afepKn [OCTaBKU rpy3a, BbI3BaHHOM
He 06CTOATENbCTBAMMN OOBEKTUBHOWM HEOOXOAMMO-
CTW, @ BbIFrOZOV NepeBO34YMKa, OFPaHNUNBAET €ro
cBO6OAY Ha OCYyLLEeCTBIIEHVE NEPEBASKM (Neperpys-
K1) rpy3a 1 paccmaTprBaeT AencTBUA NepeBo3ymnKa
Kak HapyweHue gorosopa (fundamental breach of
contract).

B oTHOLWEHMAX NepeBoO3UMKa CO Cneunanmsu-
pOBaHHbIMW TPAHCMOPTHLIMW OpraHM3aLmamm 6e3

4 Cm.:Assonitis G. Réglementation internationale des trans-
ports maritimes dans le cadre de la CNUCED. Genéve,
1991.P.221.

5 Cm.: Rodiére R. Traité general de droit maritime. Paris:
Dalloz, 1976, T. Il. P. 132; Fabre J.-M. et al. Lamy Transport.
T. 3: Marchandises dangereuses, Route — Mer — Air. Paris:
Dalozz, 2004. P. 37.

5 MazasuHep A.M. loroBop MOPCKOW NepeBO3Ku rpy3o0B:
Ouc. ... g-pa opng. Hayk. M., 1940.C. 311.

. NYBJINKALUWA

yuyacTuaA rpy3ooTnpasuTensa n rpysononydatens’
ycnyru no nepe.a’ske (meperpyske) okasbiBaloTcA
TPaHCNOPTHbLIMM KOMMAHUAMM NPU SKCTyaTauum
06EKTOB TPaHCMOPTHOM MHPPACTPYKTYPbI U UMe-
0T LleNblo «NPOJOIKEHME NpoLecca JOCTaBKN
rpy3a», B CBA3U C YeM 3aKJ/loyeHue y310BbIX COorna-
WeHnn ABnaeTca 06A3aTeNbHbIME, YTOUHUM NnLb,
yTO NPV onpefeneHnn rpax[aaHcko-npPaBoBoOM
byHKUUM 0653aTENbCTB MO NepeBasike (neperpys-
Ke) peub nget 6onblie He O NPOAOKEHUN, a 06
obecrneyeHUn NepeBo3Ky, B YeM CrleflyeT BUAETb
copepKaTtesibHble 0CO6EHHOCTU 1 Y3/10BbIX CO-
rnaweHun.

BbiACHEHMe 3TMX BOMPOCOB He OTMEHAET Ha-
CYLLHOW Heo6X0AMMOCTY onpeneneHns NPaBoBOM
npupogbl 06:a3aTeNnbCTB Mo Nnepesasnke (neperpys-
Ke). BbicKa3aHHble Ha 3TOT CYET OTeUYeCTBEHHbIMM
nccnefoBaTensaMm MHEHUA B OCHOBHOM CBOAATCA
K paccCMOTpeHNIo NepeBaskiy (neperpysku) Kak pas-
HOBVAHOCTY OrOBOPa O BO3ME3HOM OKa3aHum
ycnyr?, yto camo no cebe mano o6bACHAET copep-
aTenbHyto cneumduky 3Toro ob6a3atenbCTBa, Npu
TOM UTO paHee nepesanka (neperpyska) xapakre-
pu30Banacb TONbKO yKa3aHWeM Ha OTAENbHbIN AO-
roBop 6e3 pasbsacHeHus ero cneundukn'®. B npaso-
NPVYIMEHNUTENTIbHOW MPaKTVKe BblAeNeHbl CyLecTBEH-
Hble YCI0B/A JOroBopa O nepeBaJsike (neperpyske)
rpy3a: o6bem 1 CpoKu nepesanku (neperpysku)
(cm., HanpumMep, peweHne ApbutpaxxHoro cyaa
MaragaHckol obnactu ot 25 niona 2018 . no geny
Ne A-37-829/2018). ObA3aTenbCcTBa NO NepeBaske
(Nneperpyske) TpebyloT yACHEHUA NX MHAUBUAYaSb-
HOW rpakJaHCKO-NPaBoOBOM NPUPOAbI.

B npaBe mexkayHapoAHbIX JOrOBOPOB NpaBo-
OTHOLUEHWA MO nepeBarke (neperpyske) rpy3os

7 Miinchener Kommentar zum Handelsgesetzbuch. Bd. 7:
Handelsgeschifte. § 407-457: Transportrecht / Hrgs. J. Ba-
sedow. Miinchen: C.H. Beck, 1997.S. 696.

& Cm.: TpakpaHckoe npaBo: YuebHuk. 5-e nsg., nepepab.
n gon./ OTB. peg. K0.K. Toncton, H.FO. Pacckasosa. M.: Tpo-
cnekT, 2012.T. 3. C. 532; Fauazapos B.A. TpaHcnopTHoe npa-
BO: YuebHuK. 8-e n3a., gon. n nepeb. M.: lOcTuuuHdopm,
2015. C. 158; bpazuHckuti M.M., BumpaHckud B.B. [lorosop-
Hoe npaBo. [JoroBopbl 0 NepeBo3Ke, OYKCUPOBKE, TPAHC-
MOPTHOW 3KCNEAULIMM U UHbBIX YCIyrax B chepe TpaHCcrnop-
Ta. M.: CratyT, 2003. C. 431.

®  CMm.: Ckapudosa M.A. dnemeHTbl [OroBopa nepeBanku rpy-
30B Ha MOPCKUX MeCTopoXKaeHuAX // Opugnueckas Hayka.
2020.Ne 5. C. 66.

1 Cm.: botiyos @.C., MeaHos I.I., Makosckuli A.Jl. Mopckoe
npaso. M., 1985. C. 123; Jxasao t0.X., Xyopo A.K., Camou-
nosud 1[. Mopckoe npaBo: YuebHuk. M.: TpaHcropT, 1964.
C. 169; Ketnux A.[]. CoBeTckoe mopckoe npaso. M.: [oc.
134-BO BOAHOrO TpaHcnopTa, 1954. C. 158.
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He HalaM CneunanbHOro perynmpoBaHus; Tem
He MeHee OHU pernameHTupytoTca B MexayHa-
pPOOHOW KOHBEHLUN 06 yHUPUKaLMM HEKOTOPbIX
npaBun o KoHocameHTe (Faarckme npasuna) (bptoc-
cenb, 1924 r.) n npotokonax K Hel, KoHseHumm OOH
0 MOpPCKOW nepeBo3Ke rpy3oB (lamb6ypr, 1978 r.).
B mexayHapofHol 1 3apy6exxHoM NpaKTrKe Topro-
BOro MOPEXOACTBa MPaBOOTHOLLEHWA NO NepeBart-
Ke (meperpy3ke) rpysa yperynmpoBaHbl Ha OCHOBa-
HUWN aKTOB NPUOPEXHbBIX rOCYAapCcTB B Npedenax
NX SKOHOMUNYECKOM 30HbI, @ TakXKe Npasus, pas-
pabaTblBaeMbIX PerrMoHanbHbIMY OpraHM3aunaMm
ynpaBneHnsa pbiboNoBCTBOM, ec/iv nepeBaska (ne-
perpyska) ocyLecTBnAeTcA B MeXAyHapOAHbIX BO-
fax. [lpymeyaTtenbHO, YTO MeXAyHapOAHOe NPaBo
He gonyCKaeT ANCKPVMMHALMN MeXAY HaLMOHarb-
HOCTbIO CyZJOB MPW OKa3aHWK YCyr TPAHCMOPTHOMO
obcnyxusaHua''. Npasunnamm, paspabaTbiBaeMbiMm
pervoHanbHbIMW OpraHM3auuAMM yripaBieHns pbl-
60N0BCTBOM NpeaycMaTPUBAETCA PAL, NONOXKEHW,
perynupyroLmx nopagoK oCyLecTBleHNA nepesart-
Ku (neperpy3skun). OHM BKOYAIOT B Ce65 NOPALoK
OCYLLeCTBNEHNA MOHUTOPUHIa CYA0B, BblAaun pas-
pelueHnIn Ha NepeBasku (neperpysKy), npoBeaeHns
WHCNEeKUNA, yBELOMEHNA N BeAEHNA OTYETHOCTH
n 1.0. B HacToAwWwee Bpema Ha ypoBHe EC gencray-
et PernameHT CoBeTa EC o1 29 ceHTAGpA 2008 T.
N2 1005/2008 o 6opbbe ¢ HeneranbHbIM, Heypery-
NNPOBAHHBIM 1 HeobULMabHbIM PblIGOSIOBCTBOM,
B COOTBETCTBUUN C KOTOPbIM 3anpeLyaeTca nepe-
Banka (meperpyska) mexagy cyaamm TPeTbUX CTPaH,
a TakXKe Mmexnay cyfHom, xoaawmm nog ¢narom EC,
N CyOHOM TpeTben CTpaHbl B Npefdenax BCex Bof
Esponerckoro CoobLecTBa, a fONYCKaeTCA TONIbKO
B MOPTax COrflacHO NPaBOBOMY PErynnpoBaHmio
AeATenbHOCTN NOPTOB. B Takmx cTpaHax, Kak Yunuy,
CeHeran, nepeBasnka (neperpyska) B npegenax nc-
KNIOYMTENIbHOM SKOHOMUYECKOW 30HbI MOIHOCTbLIO
3anpelyeHa. B benuse nepesanka (neperpyska)
pa3pelleHa TONbKO B YCIIOBUAX KpaliHen Heobxo-
AVMOCTH.

Heobxoanmo yunTbiBaTb, YTO MPABOBOE pery-
NnMpoBaHme nepesanku (neperpysKkn) rpysa BHe
MOPCKOro nopTta TpebyeT oco6oro BH1UMaHWA, No-
CKOJIbKY K 3TOMy cnocoby yacto nprberatoT B Mano-
6naroBuAHbIX Lensx obxoaa 3aKoHa, YKJIOHEeHUsA
OT KOHTPOSIA, KOrfa nocsieAcTBUA OCyLLeCTBNEHNA
3TUX TPAHCMOPTHbIX ONepaLmii BHe NopTa MOryT
MMEeTb HeraTuBHbIe MOCNEeACTBUA He TONbKO AN

" Cm.: Konomboc []. MexpyHaponHoe Mopckoe npaso. M.:
Mporpecc, 1975. C. 345.
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YUYaCTHVKOB TPAHCMOPTHbIX 00A3aTeNbCTB, HO U ANA
5KOJIOrnyeckom cpegbl. BepoAaTHO, oLeHKoM 3TuX
06CTOATENbCTB BbI3BaHbl YCTaHOBMIEHHbIE HaLK-
OHaJIbHbIM 3aKOHOM 3anpeTbl U OrPaHNYEHNS,
onpegenswLLie BO3MOXKHOCTY NepeBanku (nepe-
rpy3Ku) BHe NOpTa TONbKO A1 OTAENbHbIX BULOB
TpaHcnopTa u (unn) rpysos.

B poccminckom MOpCKOM YacTHOM npaBse Aoro-
BOp nepeBanku (neperpysKkn) yperynmpoBaH cne-
umnanbHo (cT. 20 OegepanbHOro 3aKoHa oT 8 HosAb-
pA 2007 r. N2 261-03 «O mopckux noptax B Poc-
cnnckon Oepepaymm N 0 BHECEHUN U3MEHEHUI
B OTAesNbHble 3aKoHOAaTe IbHble akTbl Poccnickonm
QOepepaunm» (oanee — 3aKOH O MOPCKUX MopTax
B PO). B otnnume ot KBBT PO (cT. 112) KTM PO
He perynvpyeT OTHOLLEHW MO nepeBasnke (nepe-
rpy3Ke) cnewuuasnbHO, He onpepenan ocobeHHOCTeN
BbINOJIHEHMA 3TOW TPAHCMOPTHOWN onepaLun BHe
MOPCKOro nopra. TexHU4eckme npasuna nepesasn-
KM rpy30B B MOPCKOM MOPTY 3aKpensieHbl Ha Nog-
3aKOHHOM YpoBHe (npuka3 MuHTpaHca Poccnu
oT 9 niona 2014 r. N2 182). BbiweynomMaHyTbIM
JOKYMEHTOM pernameHTUpOBaHbl onepauum no-
rPY3Ku, BbIFPY3KW; NepemeLleHne 1 HakoneHne
rpy3oB; NpUeM 1 Ciaya rpy30B B COOTBETCTBUN C X
XapaKTepucTKammn 1 Kateropusamu; TpeboBaHus,
npeabABnAemMble K onepaTtopy MOPCKOro TepmMu-
Hana, UCNoJsb30BaHNIO CKNagoB, obopmNeHnto fo-
KYMEHTOB 1 CBAi3aHHbIX C NepeBasikon (neperpys-
KOW) yCnyr no MapK1pOBKe, COPTUPOBKE, YNakoBKe
rpysa; rpy3oo6paboTka (B3BeluMBaHue, pacTapka,
3aTapKa, NepeTapka, PacCOPTUPOBKA, YBA3Ka 1 T.4.);
rpynnupoBKa U KOMMNIeKTaLma rpy30B; KpenaeHue
(packpenneHve, cenapayna) rpy3oB., BKOYas U3ro-
TOB/NEHMe NPUCNOCOBNEHNI ANA KpenaeHNsa rpy30B
Ha TpaHcnopTe.

MpaBoOTHOLWEHNA NO NepeBasike (neperpys-
Ke) BOJIKHbI OblTb YperynmpoBaHbl CUHXPOHHO
B Pa3HbIX JOKYMEHTaxX CUCTEMbl POCCUNCKOTO 3a-
KOHoAaTenbCTBa, B YactHocTh B KTM PO, KBBT PO,
3aKkoHe 0 MopcKux noptax B PO, OepgepanbHom 3a-
KoHe oT 31 mtonA 1998 1. N2 155-03 «O BHyTpeHHMX
MOPCKUX BOAAX, TEPPUTOPManbHOM MOPE 1 npune-
»KaLuen 3oHe Poccuiickon Oegepaunny. Onpenenas
pexnmbl nepeBankm (meperpyskm) HOPMamMm rpax-
JAHCKOrO 1 aMUHUCTPATUBHOIO NpaBa, cieayet
NCXOAMNTb U3 KOMMNEKCHOMN OLEHKM ee Ha3HayeHns
1 NOCNeACTBUN He TOMNbKO AJ1A y4aCTHNKOB JOr0BO-
pa, HO 1 ANA TPETbUX ML, COCTOAHUA NPUPOAHON
cpeqpbl.

B TeKylLLel 3aKOHOMPOEKTHOW paboTe No NHULK-
atuee MuHTpaHca Poccnn o603HaveHa MHUUMATA-



Ba MO KOHKPEeTU3aL MM pexnma nepeanku (nepe-
rpy3Ku) rpy30B BHE MOPCKOrO NopTa, yTOUHEHUIO
MOSIHOMOUUIA onepaTopa Neperpy3oyHOro paroHa,
KanuTaHa MOpPCKoro nopta. Kpome Toro, npeanara-
eTcA BOCMOHUTL NPoben B pOCCMINCKOM 3aKoHoa-
TesIbCTBE, He MPeayCMaTPUBAIOLLEM NPUHLMNNAIb-
HYt0 BO3MOXHOCTb Nneperpy3ku (nepesanku) rpysa
C CyfiHa Ha CyfiHO, aMVHUCTPaTMBHYO OTBETCTBEH-
HOCTb 3a HapyLleHne NpaBun Takon NeperpysKu
(nepeBanku) 3a NnpegenaMmy akBaTopum MOPCKUX
noptos. OTaenbHO cnegyeT o6paTUTb BHMMaHNE
Ha MHMLUMATUBY BBEAEHMSA 3anpeTa Ha nepesanky
(neperpysKy) onacHbIx rpy30B BHe nopTa. Takue
npeanoeHusa TpebyoT 0b6CyKAeHUA 1 BCECTO-
POHHEN OUEHKN C TOUKM 3PEHUA ONTUMANBbHOCTH
BBOAVIMbIX OFPaHNYEHNIN N ACHOCTU NOCNEACTBUN
KaK A4nA yYaCTHMKOB SKOHOMUWYECKON feATenb-
HOCTU, TaK U ANsi CyObeKTOB roCyaapCTBEHHOTO
aAMUHUCTPUpPOBaHNA. HeobxoanMo yumnTbiBaThb,
yTO MepeBasika (neperpyska) B MOPCKOM NOPTY
N B OTKPbITOM MOpPE CYLLeCTBEHHO pa3finyaeTcs,
yTO NpefonpeneneHo Npexie BCero BHELHNMN
YCNOBUAMN.

BonbLWMHCTBO 13 BblLENPVBEAEHHbIX MHULNA-
TUB GbIIM OTPaXKeHbl B 3akoHoMpoekTe «O BHece-
HUN N3MeHeHn B Kogekc TOproBoro mopensasa-
Hua Poccuiickon Mepgepaunn 1 gpyrue 3akoHoaa-
TenbHble akTbl Poccninckon Qegepaymn (B Yactm
perynnpoBaHus OCyLLEeCTBIEHUA Neperpy3Ku (ne-
peBanku) rpy30B C CyAHa Ha CyAHO 3a npeaenamu
aKBaTOPUIN MOPCKMX NOPTOB)», pa3paboTaHHOM
MwuHTpaHcom Poccnn B aAHBape 2021 r. B yactHOCTY,
pa3paboTurikamu 6611 chOPMYNMPOBaH NPOEKT OT-
AenbHol ctatby KTM PO, onpegensatoweli noHATE
nepeBasnKkuy rpy3a C CyfHa Ha CYAHO 1 copepKaHune
npaswn Takom nepesanku. [MpaBuna pengosom ne-
peBanku cogepxat MHGOPMALIMIO O pa3peLLeHHbIX
MecTax OCyLeCTBEHNA onepayunii No nepesasnke
rpy30B C CyAHa Ha cyaHo; TpeboBaHUA K rugpome-
TEOPONOrMYecKnM YCNOBUAM: fONYCTUMbIM CUSe
BETPa, BOSIHEHMIO MOPSA, BENnUMHE 3bI6U, BUAK-
MOCTU; NepeyeHb rpy3oB, NepeBanky KOTOpPbIX
MOXHO OCYLLecTBNATb; TpeboBaHUA K cnocoby
nepeBasnku; TpeboBaHUA K aBapUinHO-cracaTeslb-
HOMy oGecnevyeHunio; NOPAAOK B3aMOLEeNCTBUA
KanuMTaHa MOPCKOro nopTa C NOrpaHUYHbIMU 1 Ta-
MOXEHHbIMW opraHamu. B npoekTte pepepanbHoO-
ro 3aKoHa 3aKpennsanacb 06A3aHHOCTb KaXKAoro
CY[Ha, 3a4e1CTBOBAHHOrO B Pe0BOW NepeBaske,
He no3gHee Yem 3a 48 YacoB 10 Havana onepayuin
yBeOMUTb O CBOEM HaMepeHWK KanuTaHa nopra.
B Takom yBegomneHum 66110 NprU3HaHO Heobxo-

. NYBJINKALUWA

OVIMbIM YKa3blBaTb Ha3BaHMe cygHa, dnar, Homep
IMO, Ha3BaHVe cynoBnagenbLa, pacyeTHoe Bpems
NpubbLITUA K MeCcTy nepesanku; npeanonaraemble
[aTy, BpeMsA 1 MecTo Hauara ornepauui; Tun 1 nna-
HUpyeMbli 06beM rpy3a; Knacc U NnaHupyembii
ob6bem onacHoro rpysa (B cyiyyae nepeBanku onac-
HbIX FPY30B); Npegnonaraemyto NPOAOIKATENb-
HOCTb onepauuii No nepesanke; NOATBEPXAeHNE
HaNMuMA Ha CyHe nnaHa no NMKBUAALmMM passivBoB
HedTn N HedpTENPOAYKTOB (B Cllyyae, eCnu NiaHu-
pyeTca nepeBasnka HedpTn n HedTenpoaykTos). Ka-
NMTaH MOPCKOro NopTa He No3fHee YyeMm 3a 6 YacoB
[0 Hayana nnaaHupyeMblx onepauuni Hagenanca
NOJSIHOMOUMEM 3aMNPEeTUTb NepPEBariKy, eC/IN HE Bbl-
NOJSTHAIOTCA YCTaHOBEHHbIE MPaBuia perngoBon
nepeBanku.

MpepcTaBnaeTca HeOOXOAUMBIM AKLEHTUPO-
BaTb BHMMaHMe Ha cnegytouwem. Mpexae Bcero
BHOCMMble U3MEHEHMWA He JOJIKHbl HEeraTUBHbIM
06pa3oM cKazaTbCA Ha NpaBax U UHTepecax yyacT-
HMKOB TOProBOro MOPEXoACTBa, CO34aTb HOBbIE
AAMUHUCTPATUBHbIE Gapbepbl ANA yYaCTHUKOB
SKOHOMMYECKOW feATenbHOCTU. B yacTHoCTH, BbI-
3blBaeT BO3paKkeHVe ngesa o BO3MOXHOCTY nepe-
X0p[a OT yBEOMUTESIbHOIO K pa3peLumnTesibHoMy Nno-
pALKY nepeBanky (MeperpysKku) rpysa, paBHO Kak
1 BO3MOXHOCTb onpefeneHna ncyepnbiBatoLero
nepeuYHs rpy3oB, nepeBasika KOTOpPbIX BHe akBaTo-
pUin MOPCKNX MOPTOB byAeT paspelueHa. MHTepecsl
6e30MacHOCTY TOProBOro MOPENJIaBaHKA 1 3aWnTbl
OKpY»KaloLLen cpefibl NpefnonaratoT onpegeneHve
Tex rpy30B, NepeBasika KOTOPbIX 3anpeLLeHa, HO OT-
HI0Zb He JOCKOHaNbHOE NepeyncsieHne Bcex rpy-
30B, NepeBaJsika (neperpyska) KOTOpbIX JOMYCTUMA.
HopmaTnBHOI KOHKpeTM3aunn B HaLMOHanbHOM
3aKoHe TpebytoT npasa, 06A3aHHOCTY, pacnpepe-
NeHne PUCKOB N OTBETCTBEHHOCTM MepeBO3UMKa
1 NpUBNEKaeMbIX K Meperpyske (nepesasnke) rpysa
n1L, a TakXKe rapaHTun, NnpefocTaBnaemble rpy-
30MonyyaTento U rpy3ooTrnpaBuUTesNio Ha cryyan
NPUYMHEHUA Bpeaa rpysy Uim HapyLLeHNA CPOKOB
€ro nepeBoO3Ku, BbI3BaHHbIX MepeBanKkomn (nepe-
rpy3kon). Kak npencraBnsercs, rpy300TrnpaBuTenb
1 rpy3sononyyatesib JOMKHbl 6bITb UHPOPMMPOBa-
Hbl O NepeBarnkKe (neperpysKe), NOCKOMbKY 1X NpaBa
N MHTEepEeCbl HAXOAATCA B HEMNOCPEACTBEHHON 3a-
BMCUMOCTI OT CPOKa NepPeBO3KNM, COCTOAHMA rpy3a.
LonxHbl 6bITb OnpepeneHbl rpaxaaHCKo-Npaso-
BOW CTaTyC onepaTtopa neperpy3oyHOro panoHa
N NPUHLMMBI LEHOO6Pa30BaHWsA ero ycyr BO B3a-
MMOCBA3M C NepeBO30YHON NnaTon, TpeboBaHmA
K MONyYeHUto rpa)aaHCKo-NpaBoBoOro 1 agMUHU-
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CTPaTUBHO-NPABOBOrO CTaTyca onepaTtopa nepe-
rpy304Horo parioHa. TpebyeTcsa YeTKOCTb B onpee-
neHnn CybbeKToB 06513aHHOCTM YNJiaTbl BBOAMMOTO
3aKOHOMPOEKTOM peiigoBoro cbopa, B YaCTHOCTK,
ABNAOTCA NV €10 NaTeNblyMKaMm BCe CyAa, yobiBa-
loLLe 113 MOPTOB, UK XKe TOJIbKO Te, FPY3bl KOTOPbIX
cofieprKaT 3arpsA3HAIOLLME BELWECTBA 1 Npeanonara-
0T NepeBasiKy 3a Npeaenamm MopcKkoro nopra. Mpu
BBEAEHVM JTIOObIX OrPaHNYEeHNIA Ha NepeBarnky rpy-
30B B MOpPE M0 KPUTEPUAM 3arpA3HAIOLLVX BELLECTB
TaKme Npr3HaKMN JOMKHbI ObITb YETKO HOPMATUBHO
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onpegeneHbl. HegonycTMo BO3N0XKeHMe Ha Kanu-
TaHOB MOPCKMNX NOPTOB OTBETCTBEHHOCTUN 1 06A3aH-
HOCTM aAMUHUCTPUPOBaHUA onepauuni no nepe-
BaJike (neperpysKe) rpy30B BHE MOPCKMX MOPTOB,
NOCKOJIbKY Y HUX B CUJY YAANIEHHOCTU FPy30BOW
onepauun oT MOPCKOTIo NopTa 1 TpebyioLwxX yyeTa
NPV NPUHATAW PELLIEHWSA, MEHAIOLLIMXCA FMapoMeTe-
OPONOrMYEeCKNX YCNOBUIN M3HAYaNbHO OTCYTCTBYIOT
HeobXxoAMMble pecypcbl ANA PeasibHOro KOHTPO-
nA 3a cobniogeHnemM Npasun NeperpysKkm ¢ cygHa
Ha Cy[HO BHEe TEPPUTOPUN MOPCKOrOo NnopTa. =
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Transshipment of Cargo
as a Transport Obligation
in Private Maritime Law

Abstract: The relations on transshipment (reloading) of goods remain poorly studied, questions arise
about the possibility of separating transshipment (reloading) into the class of independent, but related
to carriage, transport obligations. Transshipment (reloading) cannot be considered outside the form and
content of civil law regulation and be identified only with a technical operation in transport. The legal
regulation of transshipment (reloading) in Russian and foreign legislation is not uniform, the legislator
is faced with the difficulty of harmonizing the interests of all persons in the law, whose rights may be
affected by its implementation. The Russian legislation initiated an approach requiring discussion to
the regulation of offshore transshipments with the inclusion of special articles in the Merchant Shipping
Code of the Russian Federation (hereinafter — MSC RF), although no fewer interesting questions about
determining the nature of obligations for transshipment (reloading) of goods in private maritime law

remain on the agenda.

ransshipment (reloading) of cargo in the mean-

ing of a legal fact and legal relationship is not
absorbed by cargo transportation and is objec-
tively characterized by distinctive features of an
independent civil law obligation (parties, subject
and purpose, features of the exercise of rights and
performance of civil obligations, grounds and allo-
cation of civil liability).

The quality and safety of transshipment (reload-
ing) ensure the integrity and safety of the cargo,
and ultimately the performance of the contract of

carriage (chartering); but its implementation entails
additional risks associated with the safety of the
cargo (natural attrition, loss or damage). It should
be remembered that any manipulations with the
cargo after loading on board the carrier’s vessel cre-
ate an additional risk of loss of its volume and qua-
lity, and the corresponding burden may be distri-
buted differently depending on the specific circum-
stances, but still more concentrated on the carrier.
From this alone it can be seen that transshipment
(reloading) is a risky activity, and the process of

81



MOPCKOE NMPABO | MARITIME LAW | 5 « 2021

off-loading / loading / transporting cargo as such
creates the potential for its damage, sometimes
greater than the transportation itself. As a general
rule, when transporting cargo, the carrier bears the
risk of loss or damage to the cargo due to its own
imprudent behavior during transportation, accord-
ing to the standards of a“serviceable carrier”’; and
when transshipment (reloading) of cargo, the risks
and grounds of civil liability are much broader: im-
proper stowage, loading, fastening, packing and
packaging of cargo can lead to damage to both
the cargo itself and to the means of transportation.

Transshipment (reloading) is often carried out
during cargo transportation but involves the im-
plementation of special additional measures: addi-
tional navigation time, stevedoring costs, attraction
of services of transport companies, distribution of
risks and responsibilities, etc.?, requiring registra-
tion and special transport documents. It would
be rash not to say that transshipment (reloading)
obligations may include elements of storage and
chartering if the corresponding cargo is moved to
the place of storage, loading/unloading. Including
these features, transshipment (reloading) differs
from loading / unloading cargo when the carri-
er fulfills its obligations for transportation. As an
economic activity, transshipment (reloading) has
an independent economic significance, which
is a prerequisite for special legal regulation and
determines its place in the system of transport
obligations. Understanding the transshipment
(reloading) of cargo exclusively as a purely tech-
nological process in isolation from a special civil
legal form is insufficient. Technically, transshipment
(reloading) can be carried out from one to another
type of transport or from one to another vehicle
of the same type of transport, as well as through
a warehouse. The legal regulation of transshipment
(reloading) may have features due to the types of
transport used, the conditions of transshipment,
the characteristics of the cargo.

Taken together, these features make it possible
to qualify legal relations for transshipment (reload-
ing) of cargo into an independent type of transport
obligations. This approach does not prevent the

' Samoilovich P.D. Legal Form of Carriage of Goods by Sea
(practical guide). M.: State Publishers of Water Transport,
1954.P.91.

2 See: Tagawa H., Kawasaki T, Hanaoka S. Conditions influ-
encing the choice between direct shipment and transship-
ment in maritime shipping network // Journal of Shipping
and Trade. 2021. No. 4. P. 47.
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consideration of legal relations for the transship-
ment of goods as related, derivative or auxiliary in
relation to the contract of carriage.

At the same time, not all legal systems of our
time have established special regulation for the
transshipment (reloading) of goods in general and,
taking into account certain features and types of
this activity, special norms of legislation. Scientists,
on the one hand, emphasize the specifics of the ob-
ligations arising, the combination of two elements
in the contract — obligations to perform work and
provide services; on the other hand, it is recognized
that it is the severity and complexity of burden and
responsibility distribution in the relations of trans-
port companies, carrier, shipper, consignee that
significantly complicated the formulation of spe-
cial rules on transshipment (reloading) of cargo in
transport legislation?.

In the legal literature, the specifics of transship-
ment (reloading) as a special obligation are ana-
lyzed in sufficient detail; and a general indication is
made that transshipment of cargo does not entail
the appearance of a new carrier or its replacement
as a consequence. In particular, it is indicated that
transshipment (reloading): can be determined
by an indication or a freedom stipulation in the
bill of lading (‘liberty’ clause); can follow from the
provisions of multimodal transport agreements
(Connection Carrier Agreements); or can be deter-
mined by the carrier’s decision. The carrier may be
released from liability for damage and loss of cargo
if the relevant harmful circumstances occurred after
unloading the cargo from his vessel and exclude
imprudence in his behavior, even if the total price
of transportation was received from the shipper in
full - in relation to the other transport organizations
and carriers, the first carrier acts as the shipper’s
agent. The decision on transshipment (reloading)
may be predetermined by necessity or determined
by the will of the carrier itself, independently de-
termining effective options for using its vessels®.
In this case, the rules for determining the carrier’s
liability are different. As a general rule, the carrier is
responsible for delivery of the cargo in accordance
with the quality and safety requirements for its de-
livery to an authorized consignee; accordingly, the

3 Munchener Kommentar Handelsgesetzbuch. Bd. 7a: Ak-
tualisierungsband zum Transportrecht / Hrgs. J. Basedow.
Munchen: C.H. Beck, 2000. S. 189.

4 See: Assonitis G. Réglementation internationale des
transports maritimes dans le cadre de la CNUCED. Genéve,
1991. P. 221.



carrier can independently determine the need to
perform intermediate transport operations. So, if
transshipment of the cargo was necessary and fol-
lowed from the circumstances, but was not carried
out by the carrier, it is the carrier who will be re-
sponsible for the consequences of the carelessness
and unreasonable nature of his own behavior and
possible damages for loss, detriment to the cargo,
and/or delay in delivery®. Initially, it was believed
that the carrier’s right to transship cargo from one
vessel to another occurs when completion of the
voyage becomes virtually or commercially impossi-
ble, even if such impossibility has already occurred
at the port of destination, despite the fact that “the
carrier is not responsible for deviations in transit for
whatever reason, nor for reloading goods en route
to another vessel without having warned the send-
er"®. In modern conditions, this approach has been
noticeably adjusted. In particular, modern English
law, in cases of delayed delivery of cargo caused
not by circumstances of objective necessity, but
rather at the benefit of the carrier, restricts his free-
dom to carry out transshipment (reloading) of car-
go and considers the carrier’s actions as a breach of
contract (fundamental breach of contract). In the
carrier’s relations with specialized transport orga-
nizations, without the participation of the shipper
and the consignee’, transshipment (reloading) ser-
vices are provided by transport companies during
the operation of transport infrastructure facilities
and are aimed at “continuing the cargo delivery
process’, in connection with which the conclusion
of nodal agreements is mandatory®. We will only
clarify that when determining the civil-legal func-
tion of obligations for transshipment (reloading),
we are no longer talking about continuation, but
about ensuring transportation, which should be
seen as the substantive features of nodal agree-

> See: Rodiére R. Traité general de droit maritime. Paris: Dal-
loz, 1976, T. . P. 132; Fabre J.-M. et al. Lamy Transport. T. 3:
Marchandises dangereuses, Route — Mer — Air. Paris: Da-
lozz, 2004. P. 37.

5 Magaziner Y.M. Contract of Carriage of Goods by Sea: Doc-
toral Dissertation. Moscow, 1940.P. 311, 18.

7 Minchener Kommentar zum Handelsgesetzbuch. Bd. 7:
Handelsgeschéfte. § 407-457: Transportrecht / Hrgs. J. Ba-
sedow. Miinchen: C.H. Beck, 1997.S. 696.

8 See: Civil Law: Textbook / Ed. by U.K. Tokstoy, N.Yu. Rass-
kazova. Moscow, 2012.T. 3. P. 532; Yegizarov V.A. Transport
Law: Textbook. Moscow, 2015. P. 158; Braginskiy M.1., Vit-
ryanskiy V.V. Contract Law. Contract of carriage, towing,
transport forwarding, and other services in the field of
transport. Moscow, 2003. P. 431.
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ments. Clarification of these issues does not negate
the urgent need to determine the legal nature of
the obligations for transshipment (reloading). The
opinions expressed in this regard by domestic re-
searchers are mainly reduced to the consideration
of transshipment (reloading) as a type of contract
for the provision of paid services®, which in itself
does not explain many of the substantive specifics
of this obligation, despite the fact that previously
transshipment (reloading) was characterized only
by an indication of a separate contract without
explaining its specifics'. In law enforcement prac-
tice, the essential conditions of the cargo transship-
ment (reloading) agreement are highlighted: the
volume and timing of transshipment (reloading)
(see, for example: The Decision of the Magadan
Region Commercial Court of 25 July 2018 in Case
No. A37-829/2018). Obligations for transshipment
(reloading) require clarification of their individual
civil law nature.

In the law of international treaties, legal relations
on the transshipment (reloading) of goods have not
found special regulation. Nevertheless, they are re-
gulated by the Brussels Convention on the Unifica-
tion of Certain Rules on Bills of Lading (Hague Rules)
1924 and its Protocols; The UN Convention on the
International Carriage of Goods by Sea (Hamburg
Rules) 1978. In the international and foreign practice
of merchant shipping, legal relations on transship-
ment (reloading) of cargo are regulated on the basis
of acts of coastal States within their economic zone,
as well as rules developed by regional fisheries man-
agement organizations, if transshipment (reloading)
is carried out in international waters. It is noteworthy
that international law does not allow discrimination
between or among the nationality of vessels in the
provision of transport services''. The rules developed
by regional fisheries management organizations pro-
vide for a number of provisions regulating the proce-
dures for transshipment (reloading). They include the
procedures for monitoring vessels, issuing permits
for transshipment (reloading), conducting inspec-
tions, notification and reporting, etc. Currently, the

®  See: Skaridova M.A. Elements of a Contract for the Trans-
shipment of Cargo from Offshore Fields // Juridical Sci-
ence. 2020. No. 5. P. 66.

10 See: Boytsov F.S., Ivanov G.G., Makovskiy A.L. Maritime Law.
Moscow, 1985. P. 123; Dzhavad U.H., Zhudro A.K., Samoy-
lovich PD. Maritime Law. Moscow, 1964. P. 169; Keylin A.D.
Soviet Maritime Law. Moscow, 1954. P. 158.

" See: Kolombos D. International Maritime Law. Moscow,
1975. P. 345.
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EU Council Regulation of 29 September 2008 is in
force at the EU level. No. 1005/2008 on combating
illegal, unregulated and unofficial fishing, according
to which transshipment (reloading) is prohibited be-
tween vessels of third countries, as well as between a
vessel flying an EU flag and a vessel of a third country
within all waters of the European Community, and
is allowed only in ports according to the lawful reg-
ulation of port activities. In countries such as Chile
and Senegal, transshipment (reloading) within the
exclusive economic zone is completely prohibited.
In Belize, transshipment (reloading) is allowed only
under conditions of extreme necessity.

It should be kept in mind that the legal regula-
tion of transshipment (reloading) of cargo outside
the seaport requires special attention, since this
method is often resorted to for unseemly purposes
of circumventing the law or evading control, when
the consequences of carrying out these transport
operations outside the port can have negative con-
sequences not only for participants in transport
obligations, but also for the natural environment.
Probably, the assessment of these circumstances
is caused by the prohibitions or restrictions estab-
lished by national law that determine the possibil-
ities of transshipment (reloading) outside the port
only for certain types of transport and/or cargo.

In Russian private maritime law, the transship-
ment (reloading) contract is specifically regulated
(Art. 20 of the Law ‘On Seaports in the Russian Fed-
eration and on Amendments to Certain Legislative
Acts of the Russian Federation’). Unlike the Code of
Inland Water Transport of the Russian Federation
(Art. 112), the Merchant Shipping Code of the Rus-
sian Federation does not regulate transshipment
(reloading) relations specifically, without defining
the specifics of performing this transport operation
outside the seaport.

Technical rules of cargo transshipment at the
seaport are regulated at the sub-legislative level
(Order of the Ministry of Transport of the Russian
Federation No. 182G, 09.07.2014): loading, unload-
ing, movement and accumulation of cargo; accep-
tance and delivery of cargo in accordance with their
characteristics and categories; requirements for the
operator of a sea terminal; the use of warehouses,
paperwork and related transshipment (reloading)
services for labelling, sorting, packing, cargo han-
dling (weighing, unloading, filling, repacking, sort-
ing, linking, etc.); grouping and packing of goods;
fastening / loosening / separation of cargo, includ-
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ing the manufacture of devices for securing cargo
on transport.

Legal relations on transshipment (reloading)
should be settled synchronously in the system of
Russian legislation, in particular, in the norms: The
Code of Merchant Shipping of the Russian Federa-
tion; Code of Inland Water Transport of the Russian
Federation; the Law “On Seaports in the Russian
Federation”; the Law “On Internal Sea Waters, Ter-
ritorial Sea and Adjacent Zone of the Russian Fe-
deration” Determining the modes of transshipment
(reloading) by the norms of civil and administrative
law, one should proceed from a comprehensive
assessment of its purpose and consequences not
only for the parties to the contract, but also for third
parties, the state of the natural environment.

In the current legislative work, at the instiga-
tion of the Ministry of Transport of the Russian
Federation, an initiative has been outlined to
specify the regime of transshipment (reloading)
of goods outside the seaport, to clarify the powers
of the operator of the transshipment area, the cap-
tain of the seaport. A proposal has been raised to
fill the gap in the Russian legislation, which does
not provide for the possibility of transshipment
(reloading) of cargo from ship to ship, adminis-
trative liability for violation of the rules of such
transshipment (reloading) outside the marine
area of seaports. Separately, attention should be
paid to the initiative to introduce a prohibition
of transshipment (reloading) of dangerous cargo
outside the port. Such proposals require discus-
sion and a comprehensive assessment from the
point of view of the optimality of the restrictions
imposed and the clarity of the consequences for
both participants in economic activity and public
administration. It should be taken into account
that transshipment (reloading) in the seaport and
the high seas differ significantly, which is prede-
termined primarily by external conditions.

Most of these initiatives were reflected in the
draft law “On Amendments to the Code of Merchant
Shipping of the Russian Federation and Other Legis-
lative Acts of the Russian Federation (regarding the
regulation of Transshipment (reloading) of cargo
from ship to ship outside the waters of seaports)”,
developed by the Ministry of Transport of the Rus-
sian Federation in January 2021. In particular, the
developers formulated a draft of a separate article
of the MSC RF defining the concept of cargo trans-
shipment from ship to ship and the content of the
rules of such transshipment. The rules of in-transit



transshipment define the following: information on
the permitted places of cargo transshipment opera-
tions from ship to ship; requirements for hydrome-
teorological conditions — permissible wind strength,
sea waves, swell size, visibility; list of goods that can
be transshipped; requirements for the method of
transshipment; requirements for emergency rescue
support; the order of interaction of the seaport cap-
tain with border and customs authorities. The draft
federal law stipulated the obligation of each vessel
involved in the in-transit transshipment to notify the
port captain of its intention no later than 48 hours
before the start of operations.

In such notification, it was deemed necessary to
indicate: the name of the vessel; flag; IMO number;
name of the shipowner; estimated time of arrival
at the transshipment point; estimated date, time
and place of commencement of operations; type
and planned volume of cargo; class and planned
volume of dangerous cargo (in case of transship-
ment of dangerous goods); estimated duration
of transshipment operations; confirmation of the
presence on the ship of a plan for eliminating oil
and petroleum products spills (in case of planned
transshipment of oil or petroleum products); the
seaport captain was authorized to prohibit trans-
shipment no later than 6 hours before the start of
the planned operations, if the established rules of
in-transit transshipment are not fulfilled.

It seems necessary to focus on the following.
First of all, any changes introduced should not neg-
atively affect the rights and interests of participants
in merchant shipping or create new administrative
barriers for participants in economic activity. In par-
ticular, the idea of the possibility of switching from
a notification to a permissive procedure for trans-
shipment (reloading) of cargo is objectionable, as
is the possibility of determining an exhaustive list
of goods whose transshipment outside the waters
of seaports will be allowed.

The interests of the safety of merchant ship-
ping and environmental protection presuppose
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the definition of those goods whose transshipment
is prohibited, but not a thorough enumeration of
all goods whose transshipment (reloading) is per-
missible. Regulatory specification in the national
law requires the rights, obligations, distribution of
risks and responsibilities of the carrier and persons
involved in transshipment (reloading) of cargo, as
well as guarantees provided to the consignee and
the shipper in case of damage to the cargo or vio-
lation of the terms of its transportation caused by
transshipment (reloading).

It seems that the shipper and the consignee
should be informed about the transshipment (re-
loading), since their rights and interests are direct-
ly dependent on the period of carriage and the
condition of the cargo. The civil law status of the
operator of the transshipment area and the prin-
ciples of pricing of its services as interconnected
with and in relation to the transportation fee, the
requirements for obtaining the civil law and admin-
istrative status of the operator of the transshipment
area should be determined. Clarity is required in
determining the subjects of the obligations to pay
the in-transit fee introduced by the bill, in parti-
cular, whether all vessels departing from ports or
only those whose cargoes contain pollutants and
involve transshipment outside the seaport are its
payers. When introducing any restrictions on the
transshipment of goods at sea according to the
criteria of pollutants, such criteria should be clearly
defined by the regulations.

It is unacceptable to assign responsibility and
obligations to the captains of seaports for the ad-
ministration of cargo transshipment (reloading)
operations outside their seaports, since they, due
to the remoteness of the cargo operation from
the seaport and the changing hydrometeorologi-
cal conditions that require consideration when
making a decision, initially lack the necessary re-
sources for real control over compliance with the
rules of transshipment from ship to ship outside
the seaport. =

85



MOPCKOE NMPABO | MARITIME LAW | 5 « 2021

«MepTBbI PpaAXT»

KoHctaHTuH EBreHbeBuv lNyTps,

K.lo.H., npenoaasatens HAY BLUS B CaHkT-MeTepbypre,
napTHep topugnyeckoin prpmbl NAVICUS.LAW

B cmamee aHanusupyemca npagoseas npupo0oad «Mepmaeozo hpaxma» 8 kayecmae ybblmkos, 803HUKA-
IOWUX 8 CBA3U C HEUCNOJIHeHUeM hpaxmosamersiem 06A3aHHOCMU No npedocmassieHuto 0b6vema 2py3a
8 pamkax 002080pa MopCKoU nepeso3Ku 2py3a. ABmop npugooum npumepbl N0OX0008 K Keanugpukayuu
«Mepmaeo20 (hpaxma» u3 pocculickol U UHOCMpPAHHoU cy0ebHOU NpakmMuku, nooyepkKusaem npakx-
Mmuy4ecKyto 3Ha4uMoCme NPAsuUIbHOCMU NPABo8oU K8ATUPUKAYUU «Mepmeo20 ppaxma», a makxe
gbloesisem ocobeHHOCMU UHCMUMyma «Mepmaoz2o (ppaxman.

OBOAOM /1A HAaNMMCaHWA HACTOALLEN 3aMeTKM
ctana cepusa gen no uckam 00O «[1.TpaHcKo»
K [MAO «CeBepcTasb», BbITEKAKOLMM U3 OTHOLLIEHWUN
nepeBO3KU rpy30B BOAHbIM TPAHCMOPTOM, U B OCO-
6eHHOCTM OTHOCUTENIbHO HepaBHee aeno N2 A13-
20252/2019, paccmoTpeHHoe ApbUTpa)KHbIM Cy[oM
Bonoroackown obnactu.
®abyna pena cnegytowasn. NMAO «CeepcTasb»,
BbICTyNasA B KauecTBe ¢ppaxToBaTens, 3aK/Iumnio
AONITOCPOYHbIN JOrOBOP ANA NepPeBO3KN CBOUX
rpy3os c OO0 «[M.TpaHcKo», BbICTynarowWwmum B Kaye-
CTBe cynoBafenbLa 1 nepeBo3urka. [1o ycnosmam
porosopa MNMAO «CeBepcTanb» 0653an0cb Npefo-
CTaBNATb rpy3bl K NepeBo3ke B 06beme 500 000 T
paBHOMepPHO Mo mecAuam Hasuraumm 2018 r. B cny-
Yyae HenpeaoCTaBeHNA YKa3aHHOrO rapaHTUpo-
BaHHOro o6bema rpysa K nepeBo3Ke ¢ppaxToBaTtesib
06A3aH ynnatuTb CyfoBnagenbLy Tak Ha3biBaeMblii
MepTBbI GpaxT, NpeacTaBnALLLMIA CO60M pazHULY
MeXIy 06bemMoM rpysa, rapaHTUPOBaHHbIM K Nepe-
BO3Ke, 1 paKTNYeCKN NPefoCTaBIEHHbIM MO COrna-
coBaHHOW cTaBKe ppaxTta 875 py6. 3a TOHHY rpy3a.
B TeyeHune HaBuraumm 2018 r. cygosnagenew
npepocTaBnan cyaa ¢bpaxtoBaTento nog norpyskKy,
OfHaKo ppaxToBaTesib rapaHTUPOBAHHLIN 00b-
em rpysa He obecnieunn Hu pa3sy. Cynosnagened
nocymTan, yto ¢dpaxToBaTenb Hapywun obsa3aH-
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HOCTb MO NPeAOCTAB/IEHNIO COTNTACOBAaHHOMO 06b-
ema rpysa v npegbasun K GpaxToBaTesito HU MHO-
ro HMU mano TpeboBaHMe O B3bICKaHUM «MEPTBOTO
¢dpaxTa» B pasmepe 437,5 MiH pyb. 1 0kono 26 MIH
py6. MPOLEHTOB 3a NOMb30BAHME YY>KUMUN AEHEX-
HbIMW CpefCcTBaMU Ha CyMMY «<MepTBOro dpaxTan.

ApbuTpaxHbi cyn Bonorogckoii o6nactu ynos-
NeTBOPWI NCKOBble TPeboBaHMA NNLWb B OTHOLLE-
Hun okono 16 000 T HenpefoCTaBEHHOrO rpysa,
YKa3aB YTo TPeboBaHMA NCTLA B OTHOLLEHWM OCTaB-
werca yacTu «mepTeoro dpaxTta» NpeacTaBAaT
coboli 3710ynoTpebieHre NPaBoOM, HanpaBneHHOe
Ha nonyyeHvie ABOVHOW MaTbl 32 HEOKa3aHHble
ycnyru no nogave cynos. B o6ocHoBaHue 3n0yno-
TpebneHnsa npaBoM CyA yKasan Ha co3faHue BU-
AVIMOCTU UCMOJSIHEHUS [OroBopa U GOpPManbHbIN
XapakTep nogayn HOTUCOB O FOTOBHOCTU (MHafA
Lenb NpubbITUA CynoB B NOPT MNOTrPy3KK 1 Npou.)
N OTCYTCTBME OO HEKTUBHOI BO3MOXHOCTY UCMON-
HeHUs fOroBopa (3aKnoyYeHne 1 NCMOSTHEHKE UCT-
LIOM MHOIO JOTOBOPA Ha NepeBO3Ky rpy3a C MHbIM
3aKa3uyMKOM, YTO COBMAAAN0 MO BPEMEHU C NCMOJI-
HeHveMm cnopHoro gorosopa). Cya Takxe oTmeTu,
UTO TaKoe NnoBefeHNe CBUAETENbCTBYET O NPUHA-
TUWN UCTLLOM OTKa3a OT JOroBOPa OTBETUMKOM B OT-
BET Ha yBefoMJieHNe ¢ppaxToBaTena ob oTCyTCTBUN
HamepeHMA NoAaBaTb 3aABKM Ha MepPeBO3KY rpysa.



TpvHaguaThIN anennAUMOHHbIA apOUTPaXKHbIN
CY[, pelleHne n3MeHus1, NoCYMNTaB, YTO NOJIOBMHA
C/lyyaeB nofdaun CyfoB Nnog norpysKy COOTBETCTBO-
Bana ycsiosuam gorosopa. lNpu atom cyn anenns-
LUWNOHHOW MHCTaHUWM COrNacuca ¢ Cyaom nepBomn
WHCTAHUMMN OTHOCUTESIbHO aHanm3a nociaegHnum
NnpaBoBOW NPUPOAbI «MepTBOro Gppaxtar. Jliobo-
MbITHO, YTO, HECMOTPSA Ha NPUOCTAHOBNEHME B Kac-
CAUMOHHON MHCTAHLUUW UCMONTHEHUA cyaebHOoro
aKTa (4TO Ha NpaKTUKe CyYaeTca JOCTaTOYHO pea-
KO 1 0ObIYHO B YCNOBUAX, KOFAa eCTb Cepbe3Hble
COMHeHVA B 060CHOBaHHOCTY 06Kanyembix cyneob-
HbIX aKTOB), ApbuTparkHbIn cyn CeBepo-3anagHoro
OKpyra TeM He MeHee Corfacuica C No3numen cyaa
anennAUNOHHOM NHCTaHLUN.

[leno copepXnT HECKONbKO NHTEPECHbIX BO-
NPOCOB, HaNpuMep O NPaBOBOW KBaNNpUKayum
CamMoro CnopHOro OroBopa Y 0QHOCTOPOHHEro
HEMOTUBMPOBAHHOIO OTKa3a OT Hero, nocneg-
CTBUI Takoro oTkasa. OfHaKo B paMKax HacTos-
el 3aMeTKM Mbl PaCCMOTPUM JIVLLb OAWH U3 HUX —
BOMPOC, KaCaloLMNNCA «MepTBOro ppaxTa», a MMeH-
HO ero NpPaBoBOW NPUPOAbI, ClyYaeBs, Koraa Takom
«ppaxT» BO3HUKAET, M MOMbITaEMCA NOKa3aTb, YTO
B 3aBMCMMOCTM OT TOrO MU MHOTO NoaxoAa K 3To-
My BOMPOCY, NO KpaHeln Mepe B KONMYECTBEHHOM
BblpakeHunu, UTor pa3brpatenbcTea B pamKax Bbl-
LenprBeaeHHOro Aesia Mor 6bl 6bITb COBEPLLIEHHO
WHbIM.

Bonpekn cBoemy Ha3BaHMI0, «<MePTBbIN GpaxT»
dpaxTom, T.e. NnaTon 3a NepeBo3Ky, B opugnye-
CKOM CMblCie He aABnAeTcA. Takoe Ha3BaHWe UH-
CTUTYTa, OYEBUOHO, MOXET BBOAMTb B 3abNyae-
Hue. Poccrinckoe no3nTuUBHOE NpaBo Nofgo6HYy0
bopMynMpoBKY He UCNoNb3yeT, paBHO Kak U1 3a-
KOHOJaTeNbCTBO M3BECTHbIX HAM MHOCTPAHHbIX
npaBonopaAaKoBs. IHbIMK cnoBamu, TEPMUH «MepT-
BbIl GpaxT» CZIOKHO Ha3BaTb MPaBOBbIM B CTPO-
FOM CMbICJie 3TOrO CNOBa, 3TO Bblpa)eHne HOCUT
CKopee 0OLenpuHATBIN XapaKkTep, XoTA B CTpa-
HaxX aHMMOCaKCOHKCOW MPaBOBOW CUCTEMbI JaHHOE
MOHATKE ObINO 3aKPEMNNEHO Ha YPOBHE CyAeOHON
NpaKkTUKK. MIHTepeceH TepMnH «MepTBbI GpaxT»
N C A3bIKOBOW TOUKM 3peHnA gnA uenen BblcHe-
HUA ero cmbicna. B otnmume ot aHrMUMNCKOro A3blka
(paccmaTpriBaeMbIi TEPMUH — KaJibKa C aHIINIACKO-
ro cnoBocouetaHus dead freight) oueHb yaauHo
«MepTBbIN GpaxT» MMeHyeTcAa BO GppaHLy3CKOM
A3blKe: BblpaxkeHue le faux fret oTparkaeT UCTUHHYHO
NpUpPoay AaHHOrO MHCTUTYTA, JOC/IOBHO O3Hayas
«JIOXHbI, HEHACTOALWMNI, NPUTBOPHDLIA GpPaxT»,
a ero CUHoHUM e fret sur le vide nepeBognTCA Kak

. NYBJINKALUWA

«ppaxT 3a NycTOTY, NYCTOE NPOCTPAHCTBOY', KakK
un le vide pour le plein®. lymaeTca, 4uTo B NpaKTuKe
CYAOXOACTBa aHIMUICKoe Ha3BaHue dead freight
npoucTekaeT 13 Ton ngeu, 4to ¢paxt no obuemy
npaBwuiy ynaauMBaeTcs NOUYTY MNOMHOCTbIO aBaH-
COM NOCJie NOrPY3KU 1 (MNK) BblZaun KOHOCAMEHTa
N B CJlyyae HapyLlUueHna COOTBETCTBYoLen 061-
3aHHOCTM dpaxToBaTena ynnayeHHbln um dpaxt
Kak Obl «ymupaeT» ansa ppaxToBaTesis, 0CTaBaACb
3a cyjoBnagenbLem.

B KBBT PO, Ha KOTOpbI Cya NepBOM MHCTaH-
LuUKn caenan oTCbiNKy B BblleNpUBefeHHOM Cro-
pe, OTCYTCTBYIOT KaKune-nmbo HOpMbl O «<MEPTBOM
dpaxte». OgHaKO B 3TOM Aiene cyA onupanca Ha 0o-
2080pHOe ycnoBure 0 «<MepTBOM dppaxTer. B aTom
CMbICJIe HECKOJIbKO CTPaHHO 3BYUYMT Maccax B Mno-
CTAaHOBJIEHWW CYAa anenasaunOHHON NHCTaHU MK
0 TOM, YTO MOJIOKEHNA O «MEPTBOM dpaxTe», Npes-
ycmoTpeHHble KTM PO, nprmeHsaoTcA no aHanorum
BBUIY OTCYTCTBUA COOTBETCTBYIOLLErO Perynmpo-
BaHuA B KBBT PO. Bo3moxHO, cya Takum o6pa3om
MbITanca yCTaHOBUTb CMbIC/1 JOTOBOPHOIO YCNI0OBUA
0 «MepTBOM ppaxTe» yepes ero CoOnocTaBfieHne
C NpefyCMOTPEHHbIM 3aKOHOM PerynmpoBaHmem
3TOro Bonpoca. XOTA U Takoe yTBepKAeHMe cyaa
aneNNsALMOHHON NHCTAaHUMN MOXET ObITb NMOCTaB-
neHo nog comHeHue. Tak, n. 2 cT. 115 KBBT PO ycTa-
HaBNMBaeT OTBETCTBEHHOCTb rPy300TNpaBmMTesNs
Mo LOroBopy MepeBO3KM rpy3a 3a HernpeabsBre-
HWe rpysa B npeaenax NpuYMHEHHbIX NepeBo3-
unky yObITKOB. /13 3TOro cnefyert, UTo «MepTBbIN
bpaxT» MOXKeT BO3HVKHYTb He TOJIbKO Npu Hefo-
rpyse cygHa B 06yC/OBAEHHOM KOJIMYECTBE, HO 1
npu HeENpPegbABNEHUN FPy3a Ha CYyAHO BoobLE?,

DpaHLy3CcKoe NO3UTUBHOE MPABO, TaK Xe Kak 1 PoCCuii-
CKoe, MoAo6HbI TEPMUH HE UCNONb3yeT. «<MepTBOMY
¢dpaxTy» BO PppaHLy3CKOM npaBe nocBsleHa cT. D5422-11
TpaHcnopTHOro Kogekca PpaHumm, COrnacHo KoTopon
dbpaxToBaTenib, He NPEAOCTABUBLUUNIA TPY3 K MOrpy3Ke
B OFOBOPEHHbI CPOK 1 MECTO YM/lauvBaeT CyAOBaaesib-
Ly BO3MeLleHMe, paBHoOe yuepby cyfoBnagenbLa B npe-
nenax pasmepa ¢paxta (https://www.legifrance.gouv.fr/
codes/section_lc/LEGITEXT000023086525/LEGISCTA000
033744361/#LEGISCTA000033744361).

2 lllepweHesuy I®. Kypc Toprosoro npasa. T. lll: BekcenbHoe
npaBo. Mopckoe npaso. M.: lOpart, 2021. C. 249-250.

3 CMm., Hanpumep, geno, paccmoTpeHHoe Mopckoi ap6u-
TpakHol komuccuen npw TMM PO (nanee - MAK), B koTo-
pom nepep apbuTpammn CTos BOMPOC O TOM, HeceT dppax-
TOBaTeslb OTBETCTBEHHOCTb 3a HeMpefoCTaB/ieHne rpy3a
BBVAY OYepeaun B MOPT B BUAE «WTPadHOro» «<MepTBOro
dpaxTa» unu B BUAE aemepenka (cm.: M3 npaktmukn Mop-
CKOW apbuTpaxHoi Komuccumn. 1978-1983 rr. M., 1986.
C.51-52).
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YTO, BNPOYEM, HE NCKITIOYAET U Hanmume yobITKOB
MHOro pofa (Hanpumep, pacxofoB CyfoBnagenbLa
Ha TONMBO ANA NpefoCTaBeHNA CyaHa B MOPT Mno-
rpy3Kku). Takoe »e MHeH/e BbICKa3blBaeTCA U B KOM-
MeHTapumn K KTM PO*. XoTa B gopeBontounoHHoe
BpeMs Takasa cUTyauma pacLeHnBanacb Kak Hapy-
LIeHVe AOroBOpa C BbITEKAIOL MMM N3 HEFO UHBIMU
nocneacTBUAMMU, MO KpParHen mepe B cylyyae, ecnv
CYOHO NpefoCTaB/ieHO pPaxTOBATENIO LLEeNIMKOM®,

[nAa cpaBHEHWA: B aHIMMNCKOM Nnpase Takas
CMTyauuA He CBA3bIBAETCA C MPABOM Ha «MepPTBbIN
dpaxT», HenpepocTasneHve rpysa BoobLle Bblpa-
XaeT coboi HapyLleHne gorosopa B Lenomé. B to
e Bpems B aHIIMNCKOM MpaBe «MepTBbIN GpaxT»
npencTaBnaeT cobo OTBETCTBEHHOCTb 3a CAMOCTO-
ATeNIbHOE HapyLUeHne JOroBopa B BMAE Henpeab-
asneHus Bcero (full and complete) oroBopeHHoro
ob6beMa rpysa 1 No3ToMy MOXET ObiTb B3bICKaH
¢ dpaxToBaTena Hapady C 3apaHee OLeHEeHHbIMU
ybbITKaMu, Hanpumep aemepepxem’.

B KTM PO «mepTBbIN ppaxT» 0OHapyxKmnBaeTcs
B CT. 134 n 136 B KOHTEKCTe CUTyaumu, Korga cya-
HO MOXeT 6bITb OTNPaBNEHO B PeNC O OKOHYa-
HMA NOrpy3KKU No TpeboBaHMO NepeBo3YrKa UK
¢dpaxToBaTena COOTBETCTBEHHO. DTU [Be CTaTby
nepeknuKkatTca ¢ bonee obuien Hopmom cT. 176
KTM PO, cornacHo KOTOpOW oTnpaBuTeNlb UK
dpaxToBaTenb HeCyT OTBETCTBEHHOCTb 3a NpUYK-
HEeHHble NepeBO3UKY YObITKM, eCiN He [OKAXYT,
YTO YObITKM NPUYMHEHDI HE MO VX BMHE WS He MO
BUHe NnL, 3a AeNCcTBMA Unm 6e3nencTere KoTopbix
OHV OTBEYAIOT.

O6pauaeT Ha cebsa BHMMAHMeE, 4YTO CT. 134
n 136 KTM PO B cTpykType Kogekca pacrnono-
»keHbl He B § 8 rn. VIII. NocnegHnnn cneymanbHoO
nocesLleH Bornpocam ¢paxTa no JOroBopy Mop-
CKOW NepeBO3KM rpy3a. ITO Tak»Ke KOCBEHHO Noj-
TBEPXKAAET UHYI0 NPUPOAY «MepTBOro ¢ppaxTax.
Mpn 3TOM HYKHO OTMETUTb KpalrHe HeyaauyHyio
dbopmynmposky cT. 134 1 136 KTM PO, B KOTOpbIX
yKa3bIBaeTCA Ha COXPaHeHMe 3a NepeBO3UYNKOM
npaBa Ha NoJlyYeHne NOJIHO20 hpaxma B Ciyya-

4 KommeHTapuin K Kogekcy Toprosoro mopennasaHua Poc-
cumnckon QOenepauun / Mog peg. LI MisaHoBa. M.: Cnapk,
2001. KommeHTapui K €T. 134.

5 @edopos A.®. Mopckoe npaBo. Opecca: Tun. «TexXHUK»,
1913.C. 169.

5 http://www.bjm-co.com/reports/Article_010_Breach_of _
Charterparty_070711_96k.pdf. Cm. B o6wem: Cooke J. et al.
Voyage Charters (Lloyd’s Shipping Law Library). 4" ed. In-
forma Law from Routledge, 2014. Ch. 7.

7 Baughen S. Shipping Law. 6" ed. Routledge, 2015. P. 239.
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AX, NPefyCMOTPEHHbIX STUMU cTaTbAMU. OnbKa
KpOeTCA B TOM, UTO MO JOrOBOPY MOPCKON nepe-
BO3KW rpy3a ¢ppaxT npepctaBnaet cobon ntamy
30 nepeso3Ky 2py3d, SKOHOMUYECKN BKJTHOUAIOLLYHO
B cebs onepaLnoHHbIe pacxoibl CYAOBNafenbLa,
pacxopfbl Ha 3KMMNax, TOMINBO U camy Npubbiib
cypoBnagenbua oT penca. MIHbImy cnoBamu,
¢dpaxT — 370 NNaTa 3a NepemeLleHe KOHKPETHOMO
obbema rpysa X n3 Toukn A B Touky b, 310 nnata
3a AOJIKHOE VCMOJIHEHVIE JOTOBOPA, He CBA3AHHas
C HapyLweHuneMm ero ycnosuin. Ecnmn ato gencreu-
TENbHO TaK, TO KaKM 00pa3om MOXKET NoanexkaTtb
onJiaTte ycnyra rno nepeBo3ke KOHKPETHOrO rpy3a,
KOTOPbIV He Oblsl MOrpPy»eH Ha CYAHO YacTUYHO
WA NONTHOCTbIO N He Obln nepeBe3eH? Ha Haw
B3rNA[, HUKAK. Y>Ke 13 3TOro JIOrMYeCK BbITEKAET,
yTO NpUpOJa «MepTBOro ppaxTa» He OTHOCUTCH
K «HOpPMaJibHbIM» MlaTeXkaM Mo JOroBoOpY, He CBA-
3aHHbIM C KaKUMU-NTMOO0 ero HapyLeHUAMM.

MpeacraBnseTca, uto «MepTBbI GpPaxT» Co-
NPSXKeH C Hannunem o6a3aHHOCTU GpaxToBaTesns
Nno NpegbABNEHNIO FPy3a K NepPeBO3Ke B paMKax
fJoroeopa. B cBoto ouepefb, Hannumne Takom oba-
3aHHOCTU MOXeT 6bITb 06YCNOBNEHO TEM, MO Ka-
KO MOAenu 3aKk/oyeH JOroBop — KOHCEHCYasb-
HOW nnu peanbHOW. ECnn 310 peanbHbIN JOroBop,
TO rOBOPUTb O HaNMUUK 06A3AHHOCTU PppPaxToBa-
TenA No nNpeabaABNEHUIO FPy3a JOCTAaTOYHO CIIOX-
HO. MHaa cuTyaumsa B cylyyae ¢ KOHCEHCYaNlbHbIM
LOrOBOPOM, KOTia OfHa CTOpOHa 06s3yeTca obe-
CNeynTb CYAHO K NepeBo3Ke B onpeneneHHbI Mo-
MEHT, a ipyran rapaHTUpyeT NpeabsABeHne rpy3a
K nepeBO3Ke K onpefeneHHOMY MOMEHTY BPEMEHM.

Kpome Toro, «<MepTBbIi ppaxT» CIOXKHO Npeg-
CTaBUTb U B cCUTyaumu, Korga ¢ppaxTt no 4oroso-
py nepeBo3Ky onpepensetca He B dopme nnatol
3a TOHHY rpy3a, a B opme “lump sum”, NOCKONbKY
B TAaKOM CJlyYae y ppaxToBaTesis TakKe OTCYyTCTBYeT
006A3aHHOCTb NPeabABUTb ONpeaeneHHoe Konu-
yecTBO rpysaé. B Takom cniyuae cygosnagened no-
nyyaeT GUKCUPOBAHHYIO NNATy BHE 3aBUCUMOCTM
OT TOrO, KaKoe KOJINYECTBO rpy3a npeabsaBiseT
¢dpaxToBaTenb. XOTA TEOPETUUECKM MOXKHO cebe
NOMbICNTUTb YCJI0BUE 06 0683aHHOCTN NpefoCTaB-
NeHVs onpeaeneHHOro KoMYyecTsa rpy3a Ha yco-
BuAx “lump sum”.

MpaBo Ha «<MepTBbIN PppaxT» JOMKHO CBA3bIBATb-
€A B 06LLEM 1 LIeNIoM C HapyLUeHreM O HOW 065s3aH-
HOCTV 06ecneunTb COrNacoBaHHYIO 3arpy3Ky CyfHa.
OpHako Nto6onbITHO, UTO B OAHOM U3 fen apouTpsl

& lbid. P.212.



OTKa3asu BO B3bICKAaHUN «MepPTBOro ¢hpaxTa» Ha TOM
NMLWb OCHOBAHWK, YTO OTCYTCTBOBANM JOKa3aTeNb-
CTBa HarnpasfieHNA KanuTaHOM CyfHa TpeboBaHmsA
B agpec dpaxToBaTesa 0 Norpy3sKe COrnacoBaHHOro
o6bemMa rpysa B pa3yMHbIli CPOK 0 Bbixofa cyaHa
13 nopta’.

PasymeeTca, ecnu Heporpys npovsowen no
BMHe CyAgoBnajenbua unu no npuymMHam, 3aBu-
CALWMM OT Hero, TO PaccYnTbiBaTb Ha «MEPTBbIN
dpaxT» cynosnageney He moxeT. OfHako Tak 6bl-
BaeT He BCeraa, Hanpumep, Npaeo 3a CyAoBnagesb-
LIEM Ha «MepTBbI GPaxT» MPU3HABANOCh B Clyya-
AX, Korga KanutaH cyagHa o60CHOBAHHO OTKa3an
B NMOrpy3Ke OCTaBLUErocA KONMMYeCcTBa ONacHoOro
rpysa u3 coobpaxeHuii 6esonacHoCcT! Mopenna-
BaHMVA UM OCTONUYMBOCTY cyaHa'®. B To ke Bpems
N OTBETCTBEHHOCTb ppaxToBaTeNa UCKIOYAETCH,
Hanpumep, ecnun ero 06A3aHHOCTb NPEfOCTaBUTb
rpys He 6blia UCMONHEHa B CBA3M C 3a6aCTOBKOM
Ha [o6bIBaOLLMX LWAXTaX, @ Pa3yMHOW BO3MOXKHO-
CTV 06ecneunTb rpy3 13 Apyron WwaxTbl y ppaxTo-
BaTesNA He Obino'.

Cneundurka «<MepTBOro ppaxta» Kak Tpebo-
BaHMA Tak)Ke 06HapYKMBaeTCcA N Ha CyObeKTHOM
YPOBHe, NOCKOJIbKY TpeboBaHue o ero ynare B OT-
HOLLEHUSIX MePEBO3KM MOXKET BO3HNKHYTb TOJIbKO
y cynoBnagenbua. [pencraBnaeTca KpalHe crnop-
HOW NO3U1LMA, COrMacHO KOTOPOW NpaBo GppaxTo-
BaTeNs Ha BO3BPAT CPeACTB UMK 3a4eT TpeboBaHUA
K CyaoBnagenbLy B CBA3M C U3MMLLHE YNIaYeHHbIM
¢dpaxToM B pesynbTate 0OHapYKeHUA GpaKTUYeCKM
MEHbLLEro KonnyecTsa rpysa, yem 6110 yKazaHo
B KOHOCAMeHTax, MOXHO MIMEHOBaTb «MepPTBbIM
dpaxTom»'?,

BbigendaeTca «mepTBbIi GpaxT» 1 TeM, UTO OH
OTHOCUTCA K KaTEroprm Tak Ha3blBaeMbIX MOPCKUX
TpeboBaHWIA, NOCKONbKY NpefcTaBnsaeT cobon Tpe-
6oBaHue, BbiTeKawlLee 13 NCNOTHEHNA AOTOBO-
pa MopcKol nepeBo3KK rpysa (ct. 389 KTM PO).
Brnpouem, enBa nu Takaa 0co6eHHOCTb NpefoCTaB-
nseT cyaoBnagesbly Kakue-nmbo npevmyLLecTsa.
Bnpouem, Ha NnpaKTuke 4OroBOpbI, Kak NpaBmIo,
cofepaT OroBOpKM 06 yaep»aHuu u 3anore rpy-
3a B obecneyeHne TpeboBaHMIA cygoBnagenbLa
0 B3bICKAHMVM B TOM UYMCSIe U «<MEPTBOTO ppaxTar»
(Hanpumep, N. 8 WUMPOKO M3BECTHOW U MPUIMEHS-

®  Cm.: Cooke J. Op. cit. P. 684.
1 |bidem.
" |bid. P.685.

12 https://www.steamshipmutual.com/publications/Articles/
MoreCargoOnBoard1113.htm
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emoim Mpodopmbl uaptepa GENCON ot 1 AaHBaps
1994 r.).

MpUMEHNTENBbHO K KOMMEHTUPYyeMOMY aeny
«MepTBbIN ¢ppaxT» BO3HUK B paMKax JOroBopa
06 opraHv3aLmm MOPCKMX NepeBO30K (BO BCAKOM
Cnyyae, UMEHHO TaK ero Keanuouuuposan cyq),
KOTOPbIN ABNAETCA KOHCEHCYyasbHbIM. bonee Toro,
3aKOHOZAaTeNbCTBO NPAMO YKa3blBaeT Ha Hanuume
y bpaxToBaTens MMeHHO 0083aHHOCTUN NPeLbABUTD
rpys kK nepeso3ske (cT. 798 K PO, ct. 68 KBBT PO,
cT. 118 KTM PQ). B Takon cutyaumm HenpenocTas-
neHve rpysa K nepeBo3ke B 06yCI0BIeHHOM 00b-
eme OyfeT HapylleHMemM AOroBOpa CO CTOPOHbI
¢dpaxToBaTena. Takum obpa3om, ykasaHuve B CT. 134
1 136 KTM PO Ha coxpaHeH/e 3a nepeBO3YMKOM
npasa Ha nonyyeHrie NofHoro dpaxTta cemyer pac-
LeHMBaTb Kak yKa3aHue Ha oueBugHoe nocnep-
CTBME HapyLUeHUA JOroBopa — NpaBo Ha B3blCKa-
Hue yObITKOB B pa3Mepe, SKBNBaNIEHTHOM pa3mepy
bpaxTa, KOTOpbIN Obl NEPEBO3YMK NONYUNI B CITY-
yae cobnopgeHus ppaxToBatenem 06A3aHHOCTU
Mo 3arpyske cyfiHa OroBOPeHHbIM 0OGbEMOM FpY-
3a. AHanornyHaa ngea JofixHa NpoCeXnBaTbCa
1 B oTHOoWweHun cT. 68 KBBT PO.

B BOnpoce NpaBOBOro perynmpoBaHma «MepT-
BOro ¢ppaxta» Hefb3A He OTMETUTb MOJIOXKEHUSA
cT. 155 KTM PO, KoTopble Ha nepBblii B3rNAg
CBAA3aHbl C JaHHbIM UHCTUTYTOM. Cnyyau, npea-
YCMOTpPEHHbIE 3TOW CTaTbeln, B CyLHOCTH, Npea-
CTaBnAT cO60V NPaBO Ha HEMOTUBVPOBAHHDIV
OTKa3 OT foroBopa. Takom oTKka3 He 0bycnioBfeH
HenpenocTaBneHNneM OroBOPEHHOro obbema rpysa
unu BoobLle HenpeLOCTaBIEHVEM MPy3a, T.€. OH
He CBf3aH C HapylweHnem Jorosopa ppaxTosa-
Tenem. Mpn 3TOM TaKOWM OTKa3 MOXeT CYMTaTbCA
YaCTHbIM Cllyyaem, NpedycMoTpeHHbIM M. 3 ¢T. 310
K PO, n obycnoBneH Heo6XOAMMOCTbIO BbiMa-
Tbl ONpefeneHHbIX AeHEXHbIX CYMM, YKa3aHHbIX
B noan. 1-3 n. 1 ct. 155 KTM PO B 3aBUcMMOCTU
OT KOHKPEeTHbIX 06cToATeNnbCTB. [NpaBoBas npu-
popa ynnatbl CyMmMm, NPeayCMOTPEHHbIX noan. 1-3
n.1ct. 155 KTM PO, Ha Haw B3rnag, He MoXKeT ObITb
cBefleHa K «MmepTBOMY dpaxTy» Kak yobITkam (unu
«3apaHee OLeHeHHbIM 3aKOHOM yObITKam»)'3, Yka3a-

13 06 3TOM pasnMun NUCanIK eLle B 4OPEBONOLMOHHON NN-
TepaType, XOTA TaKne CyMMbl pacLieHBanuCh He Kak 3apa-
Hee oLleHeHHble YObITKY, a Kak HeycTolKa. B coBeTckom nu-
TepaType Takxe OTMevanu pasHyto Nprpoay Takmx nnare-
»Kel, Ha3blBasA MaTy 3a OTKa3 OT JOroBopa OTCTYMHbIM (CM.:
®edopos A.Q. Ykas. cou. C. 177; Mopckoe npaBo v npak-
TnKa: IHPopmMaumoHHbI coopHuMK. N 3. Bbin. 29. J1.: Mop.
TpaHcnopT, 1958. C. 22).
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HMe B MOJIOXKEHNAX STON CTaTbU Ha ppaxT caenaHo
LN Lenen onpefeneHna 3akOHOM pa3mepa niartbl
3a oTKa3 ¢ppaxToBaTena OoT JOroBOpa B OTHOLEHNN
K dpaxty, He 6onee Toro, u ABnAeT cobol npumep
He C/IMWKOM yAauyHOW 3aKOHOAATesIbHON TEXHU-
KK, Ha Haw B3rnag. MocneacTema Keanumrkaumm
«MepTBOro ¢ppaxTa» B KauecTse MnaTtbl 33 NepeBos-
Ky rpy3a Uiam Kak OTBETCTBEHHOCTM 3a HapyLUeHne
[LOroBOpa UMEKT NPaKTUYECKOe 3HAUEHNe.,

[leno, Ha KOTOpoe Mbl COCNanucb BHauvane,
MOXEeT OT/INYHO NPOWIIOCTPUPOBATb BaXXHOCTb
npaBUIbHOWM KBannuKkaLmnum «MmepTeoro ¢ppaxra.
HanomHum, 4TO Cya nepBoOn MHCTAHLUUKW NOCYMTan,
UTO «MepPTBbIN GpaxT» NpeacTaBnseT cobon onsa-
my hppaxmosamernem 0643amesnibCMaea Nepeso3yuKa
no nodaye cyOHa 071 Nepeso3KuU 2py3d, OTKINOHWNB
LOBOJbl OTBETUMKA O KBanMprKaLmm «<MepTBOrO
¢dpaxTa» B KauecTBe yObITKOB UNN HEYCTOMKN. VHbI-
MW CIOBaMW, Cy[, NPULLES K BbIBOAY, YTO «<MepPTBbIi
bpaxT» ABNAETCA NNaToN 3a YyCNyru, HAaCKONIbKO Mbl
MOHVMAEeM, NCXOAA 13 TeKCTa CyfebHOro aKkTa.

MpUMeHUTENBHO K KOMMEHTPYEMOMY Aieny Cyf
KBanndruMpoBan CNopHbIi 4OrOBOP B KayecTse
porosopa o6 opraHu3sauumn nepeBo3oK rpysos
(cT. 68 KBBT PO, cT. 118 KTM PO, cT. 798 TK PO),
KOTOPbIV MPAMO NpesycMaTpUBaeT 0683aHHOCTb
dpaxToBaTena NpefbABNATb rPy3bl 414 NepeBO30K
B 06ycnosneHHom obbeme. Cya B yKazaHHOM aiene
TaKXXe YyCTaHOBW HapyLueHne 06A3aHHOCTM dpax-
TOBaTeNA Mo NpefoCcTaBneHno 06yCIOBNIEHHOrO
[oroBopomM obbema rpysa.

MockonbKy, YTO Mbl U CTapaemcA NPOAEMOH-
CTPMPOBAaTb B HACTOALLEN CTaTbe, <MEPTBbI GpaxT»
npeacTaBnsieT cobon yobITKY, TO OTClOAA BbITEKAET
1 CcBA3aHHaA C 3TMM 00A3aHHOCTb NepeBO3YMKa
no muTurauymm yooitkos (ct. 404 TK PO, n. 5 nocTa-
HoBneHuA MNneHyma BC PO ot 24 mapTta 2016 . N2 7
«O NpUMEHEHUN CyfamMn HEKOTOPbIX MONOXKEHWNI
MpaxkaaHckoro Kogekca Poccuinckon Qepepa-
LUum 06 OTBETCTBEHHOCTU 3a HapyLlleHne 06a3a-
TenbCTB»). B paccmaTpuBaemom ciyyae B KauecTse
TaKoOro AeCTBUA MOXKET BbICTYNaTb 3aK/l0UeHme
MCTLIOM 3ameLLlatoLLelt CAeNKY C MHbIM dpaxToBaTe-
nem. Nofgo6HbIN NOAXOA N3BECTEH U aHTTMNCKOMY
npa.y'. B Takom cnyuyae TpeboBaHVe nepeBo3UmKa
0 B3blCKaHWUM C NepPBOHaYanbHOro GppaxrtoBaTens
B 3aAB/IEHHOM, BECbMa CYLLECTBEHHOM, pa3mepe
yb6bITKOB MOrn0 6bl 6bITb YAOBNETBOPEHO, BEPO-
ATHO B MEHbLUEM pa3mepe C yYeTOM 3amellalo-
wen cgenkn. Kpome toro, Heobxoanmo 6b1no Obl

4 Wallems Rederi A/S v Muller & Co [1927] 2 KB 99.
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npoaHann3MpoBaTb BONPOC O MATUFALUN UCTLIOM
yObITKOB MHbIMUW AOCTYMHBIMM CNOCO6AMK, UTO TaK-
e noTeHUManbHO Morno 6bl CHU3NTb NX pa3mep.

Hanee, fgaxe c yueTom npasus 0 pasyMHON
CTeneHn JOCTOBEPHOCTU YObITKOB ANA Lenen nx
B3bICKaHUS, pa3mep TaKux NOTepb TEM HE MeHee
JOJIKeH ObITb AOKa3aH UCTLIOM, YTO TaK»Ke TeopeTu-
YeCcKM CTaHOBUTCA SN1EMEHTOM 3aLUTbl OTBETYMKA
no ncky. Ha npaktuke gns obneryeHus fokasbiBa-
HMA nogobHoro poaa yobITKOB B AOrOBOpPaXx MC-
nonb3ytotca liquidated damages clause, B oTcyT-
CTBUE KOTOPOW YObITKM OOBIYHO PacCUnTbIBAKOTCA
Ha OCHOBaHWUM CTOUMOCTU PppaxTa 3a COOTBETCTBY-
oWt 06bem rpysa’®. Takne oroBopKmM TakxKe nme-
HytoTcA deadfreight clause, iMn CTOPOHbI fOrOBOPa
NbITATCA yperynmpoBaTb BO3MOHble BOMPOChHI,
CBA3aHHbIe C «<MepPTBbIM PppaxTom». B yacTHoCTH,
CTOPOHbI MOTYT YCTAaHOBUTb pa3mMep «MepTBOro
¢dpaxTa» nMbO OrpaHNYUTL €ro (3To B 0COOEHHO-
CTW aKTyaslbHO, KOra B OTHOLIEHUAX yYacTBYIOT
LOrOBOPHbIN 1 GpaKTUYECKUI NEPEBO3YMKI'® 11 eCTb
NoTpebHOCTb COrnacoBaTh YCIOBUA MeXAY ABYMA
[OroBopamu nepeBo3KN).

B nHOCTpaHHbIX NpaBonopsagKax, Hanprumep
B aHITIMNCKOM, «<MepPTBbI GpaxT» paccMaTprBaeTcs
KaK yObITKW 33 HapyLueHne 00A3aHHOCTM MO Npefo-
CTaBJIeHUI0 OrOBOPEHHOro obbema rpysa K nepe-
BO3Ke. B npakTuke aHrUNCKNX CyaoB cregyowmm
06pa3omM OTMeuaeTcs pasnuume Mexay «<MepTBbIM
dpaxTom» 1 GpaxTom. «MepTBbI GpaxT» NpencTas-
naet cobort GopMy KOMMNeHcaLumn cyaoBnagenbLy,
Korga ¢paxToBaTesib HapyLLU CBOK 06A3aHHOCTb
obecneynTb NOJHbIN 06bEM COrMacOBAHHOIO rpy3a.
Haob6opoT, dbpaxT aBnaetca popmori Bo3Harpaxae-
HWA K onnaTbl, KOTOPYIO CyfoBageneL nonyyaer
3a NepeBO3Ky rpy3a B NopT Bbirpy3ku. Oba nnatexa
ABNAIOTCA abCONOTHO Pa3HbIMM MO CBOEN NpUpo-
ae'. ckniounTenbHO Ana unnctpauymm nogxoaa
K dpaxTy Kak K nnaTte 3a nepeBO3Ky TakkKe MOXHO
cocnatbca Ha KonseHuymto OOH o mopckoil nepe-

> Wilson J.F. Carriage of Goods by Sea. 7" ed. Pearson Edu-
cation, 2010. P. 297. B cnyyae B3biCKaHVs «<MepTBOro dppax-
Ta» He Mo MOAeNy 3apaHee OLeHEHHbIX YObITKOB 13 CyM-
Mbl «<MEPTBOrO $ppaxTa» NoAnexaT BblYETY BCEBO3MOXHble
KOMMCCUN MOCPEHUKOB 1 MHble PacXofibl, KOTOPbIE CIKO-
HOMUN cygoBnaaeneL B cBA3u ¢ 3TuM (cm.: Cooke J. Op. cit.
P. 694-685).

6 Cm., Hanpumep, Asia Ocean Services, Inc. (UPS Asia Group
Pte Ltd.) v Belair Fabrication Ltd., 2015 FC 1141 (Can-
LIl) (https://www.canlii.org/en/ca/fct/doc/2015/2015f-
c1141/2015fc1141.html).

7" Lord Atkinson in Kish v Taylor Sons & Co, [1912]. A.C. 604.
§ 66.



BO3Ke rpy3soB (fambypr, 1978 r.), KoTopas B pas-
Jene 0 TEPMUHAX NMOHUMAET PPAXT UMEHHO Kak
803HazpaxoeHue, BbiNlaynBaeMoe NepeBo3unKy
3a NepeBO3KY rpy3a B COOTBETCTBUY C JOFOBOPOM
nepeBo3KN.

OTeuecTBeHHasa nuTepatypa No paccmaTpu-
BaeMOMYy BOMPOCY Ype3BblYallHO CKPOMHa. Tem
He MeHee POCCUIACKMNE YUYeHble CKITOHHbI BUAEeTb
B «<MepTBOM dppaxTe» BCe-Taku cKopee yObITKN.
Tak, Hanprmep, OTMEYaETCSA, YTO «MePTBbIN GPaxT»
npeacTaBnaeT cobom «CcornacoBaHHbIN GpPaxT B Ka-
yecTBe BO3MeLLeHMA YObITKa»'® B ciyyae HapyLue-
HUA PppaxToBaTenem 06A3aHHOCTY NPefOCTaBUTb
cornacoBaHHbIn o6bem rpysa. I.I. MiBaHoB pac-
Cy>[JaeT Ha 3Ty TeMy HECKOJIbKO NMPOTUBOPEUMBO,
OTMeuasn, YTo «MepPTBbIN GpaxT» NOANEXUT B3bl-
CKaHMIo ¢ GpaxToBaTens B KauecTBe UMyLWecmeaeH-
HoU caHKyuu, HO 3aTeM yKa3blBas Ha MpaBo nepe-
BO3UMKa Ha nosyyeHne nonHoro ¢paxra B cnyyae
OTMpaBfieHNs B peiic cyaHa, eciv Ana nepeBo3Ku
npefoCTaBNeHO He BCe CyHO. B oTHowWeHMM npaBa
¢dpaxToBaTtena Ha oTnpaBneHne CyaHa B peric C He-
[Orpy30M TaKe OTMeyaeTcA NPaBo Ha «<MepPTBbIN
dpaxT», T.e. Ha Ty YacTb obycnoBneHHoro ppaxta,
KoTopasa NPUXOAUTCA Ha HEeMOrPy>KeHHbIN rpys3. 3a-
K/loUeHne yKazaHHbIM aBTOPOM B KaBblUK/ BCErO
cnoBocoYeTaHUA «MepTBbI ppaxT» nossonaeTt
yTBEepPXK[aTb, UTO BCe-TaKM 3HAK paBeHCTBa Mexay
bpaxTom 1 «MepTBbIM GPAXTOM» UM He CTaBUTCH,
a yKazaHHoOe NpoTMBOpeUne, BepOATHO, OObACHA-
€TCA COXPaHeHneM HEKOPPEKTHOWN TePMUHONOM
B CT. 134 1 136 KTM PO.

AHanorvnyHas no3uuus npeanaranacb v B KOM-
MeHTapuAx K Kogekcy ToproBoro MmopensnaBaHus
CCCP, rge «mepTBbI GpaxT» TPAKTOBaIN B KaUecTBe
HeKoero so3meujeHuUsA nepeso3unky'. B cynebHom
NpakTVKe TOro BPemMeHn 0TMeYasnoch cregyollee.
B nene N2 27/1982, paccmoTtpeHHom MAK, apoutpbl
NPULLAKN K BbIBOZY, UTO HE MOMyYeHHble NepeBos-
UYMKOM JLOXOfbl, KOTOPble OH Nonyywnn 6bl, ecnu Gbl
06A3aTeNnbCTBO MO NOrpy3sKe 6b110 6bl CNONHe-
HO, ABNAIOTCA ynyweHHoU 8612000l nepeso3vuKka
1 BO GpaxToBON NPaKTNKe NMEHYIOTCA «MepPTBbIM
bpaxTom»?°. B TOM e Knoue «<MepTBbIf GpaxT»
onpenenanu aHrannckKme cyfbl — Kak 3apaHee
OLEeHEeHHble YObITKMA B BUAE MMEHHO YNYLLEHHOM

8 KokuH A.C. MexxpyHapofHasi MOpCKas nepeBo3Ka rpysa:
npaBo v npakTuka. M.: iudotoponmk Megua, 2012. C. 162.

1 KommeHTapuii kK Kogekcy ToproBoro mopennasaHus Coto-
3a CCP. M.: TpaHcnoprT, 1973. C. 184.

20 3 npakTMKn Mopckol apbuTpaskHoi kommuccun. 1984-
1986 rr. M., 1989. C. 56.
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Bbirogbl?'. Bnpouewm, elle paHble apoutpsl MAK,
BEPOATHO, NPOBOAMNIIN HEKOE pasrpaHnyeHmne Mex-
Ay «MepTBbIM GppaxTom» 1 yObITKamu. ITO BUAHO
13 fena, B KOTOPOM 6blfo NPM3HAHO OTCYTCTBUE
y cygoBnagesbla npaBa Ha «MepTBbI ppaxT»
uslu BO3MeujeHue ybbImkog B Cllyyae OTCYTCTBUA
[OKa3aTenbCTB HapyLlweHusa ¢paxToBaTenem fo-
roBOPHbIX 0653aHHOCTEN?2, Bpouem, CO3 «hnn»
MOT ObITb ynoTpe6ieH B 3HaYeHUN He NPOTMBOMO-
CTaBJIEHUS, @ YTOUHEHMA (<TO eCTb»).

B uenom npaktnka MAK no Bonpocy «mepTBO-
ro ¢ppaxta» He CMWKOM obwmpHaz. Tak, Hanpw-
mep, 66110 yaoBneTBOpeHo TpeboBaHue cyfoBna-
Aenbla, OTNpaBMBLUEro CyaHO B pelic B 6bannacte,
K dpaxToBaTento o B3blCKaHUU CyMMbl emepexa
N «<MepTBOro dppaxrta», NOCKONbKY GpaxToBaTesb
OTKa3anca oT NOrpy3ku BBUAY HenpefocTaBieHuns
eMy rapaHTUMNHOro NMCbMa OT NOKynaTensa rpysa.
B opyrom gene ap6butpbl oTMeTUnM 06A3aHHOCTb
cynoBnagesbLa AoKa3aTb NOHECEHHbIe MM YObITKM
B pe3ynbTaTe Heforpy3a cyfHa 1 OTKasanu B UCKe
CypoBnagenbLy B CBA3M C TEM, YTO CYAHO ObINO He-
MopexoHbIM?. B ilenax no B3blCKaHWUIO «<MepTBOro
bpaxTa» apOUTPbI TakKe OTMeYanu, YTo CyfoBna-
Jenew He MMeeT NpaBa Ha «MepTBbI GPaxT» 4o Tex
Mop, NOKa OH He [JOKaXKeT, YTo Heorpy3 CyAHa BO3-
HUK MMEHHO B CBA3M C HapyLleHreM dpaxToBaTe-
nem ero o6sa3aHHoOCTel No JOroBopy?.

CoBpemeHHasnA cyaebHas NpaKTuKa no UHTepecy-
loLeMy HaC BOMPOCY TaKXe farneka oT Toro, 4tobbl
6bITb 60n1ee unu meHee obwrpHon. Cyabl, Kak npa-
BWJI0, BEPHO OMNpeaenatoT SKOHOMUYECKNIA CMbIC
«MepTBOro ¢paxrta», HO He Bcerga 6e30WnboUYHO
BbIABNAIOT €ro NpaBoByto Npupogy. IcTMHHaA uenb
«mepTBOro ¢paxra» — NOCTaBUTb CyfoBnagenbLa

21 Wallems Rederij v Muller [1927] 2 K.B. 99. R. Aikens, Bills of
Lading, 2020, § 13.33.

2 Y13 npaktnukn Mopckoi apbutpaxHon kommuccum (1969-
1971 rr.). M., 1972. C. 80-84.

3 Cm. Takxke: Timmermans W.A. Carriage of Goods by Sea in
the Practice of the USSR Maritime Arbitration Commission.
Martinus Nijhoff Publishers, 1990. P. 201-204.

2 Black Sea Shipping Company v Intertradex (France), m/v
Frolovo, 15 November 1962, case No. 34/1962; Timmer-
mans W.A. Op. cit. P. 202. KaxeTca HeCKONbKO CTPaHHbIM
rOBOPWTb B MOJOOHON CMTYyaLmm 06 «OTrpaBieHny CyaHa
B peiic», Korfa rpys Bosce He 6bin npepocTtasneH. Ckopee,
NpaBuIbHO rOBOPUTH O HEMPAaBOMEPHOM OTKa3e OT JOro-
Bopa dpaxToBaTesns, a OTNpaBneHNe «B PeNCy He AOIKHO
MMETb yKe KaKy-1Mbo CBA3b C HapyLLEHHbIMW AOTOBOP-
HbIMV OTHOLLEHVAMU CTOPOH.

% Tam xe.

% Black Sea Shipping Company v Intertradex (France); Timmer-
mans W.A. Op. cit. P. 203.
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B TaKOE MOJIOXKEeHWe, Kak ecnu 6bl 6bi1a B MOTHOM
ob6beme 1CnosiHeHa 00A3aHHOCTb PppaxToBaTens
no NpeabABAEHNIO COrNMacoBaHHOMO KOMMYecTBa
rpy3a?. Tak, Hanpumep, B gene N2 A32-5629/2012
Cyfnbl, OTKa3blBas B YOBIETBOPEHM BCTPEYHbIX UC-
KOBbIX TPeOOBAHMI O B3bICKaHN «MEPTBOIO ppax-
Ta», OTMETUIIN, YTO «MepPTBbIN PppaxT» — 3TO No cy-
LecTBY y6bImKU, BOSHUKLUNE U3 HEJOMPY3a CYAHa,
«mepTBbIn dppaxT» (deadfreight) — nnata 3a dppaxT,
BHOCKMAA rpy300TNpaBuTesieM 3a 3appPaxToBaH-
HOe, HO HEMCNONb30BaHHOE MeCTO Ha cygHe?.
B nene N2 A56-1661/2018 cyn paccmaTpuBan Tpe-
60BaHMe O B3blCKAHWUN YObITKOB, KOTOPbIE Bblpa-
3WIKCb B yMaTe NCTLOM NEPEBO3UYMNKY KMEPTBOMO
¢dpaxTa». Cyn yKasan Ha To, UTO NepeBO34MK Bbl-
CTaBWN UCTLY TPeboBaHKe 0 BO3MeLLeHUN YObITKOB
(nnaTol 3a «MepTBbIV GpaxT»)®.

B oTaenbHbIx ciyyasx BCTpeyaeTcs yoMUHaHMe
cyfamu «MmepTBoro GpaxTta» B KauecTBe HeYCTOMKN.
Tak, cyn oTKasan BO BK/OYEHWNU B peecTp Tpebo-
BaHWI JOMKHUKA TpeboBaHWA 3aABMTeNA B BUAeE
ero y6bITKOB, BblPa3VBLUNXCA B yNjiaTe TPeTbeMy
nuuy (NepeBo34KKy) HeYCTOMKN 3a Heorpys, 3a He-
MCMNONb30BaHHbIE NNIOWaAW Ha TOProBom cyHe.

Hy>kHO OTMeTUTb, UTO KBanduUKaLma <MepTBO-
ro ¢paxta» B KauecTBe yObITKOB He NPenATCTBYET
ToMy, 4TOObI Ha dpaxToBaTensa Bo3naranacb oT-
BETCTBEHHOCTb B Bufe Wwrpada 3a HeHaanexallee
ncnonHeHve o6sA3aTenbCcTBa MO Morpyske oby-
CNOBMEHHOIO KONMMYECTBA rpy3a. Tak, Hanpumep,
B COBETCKOe BpeMms Takol wrpad ycTaHaBnnBanca
B onpeneneHHOM NPOLeHTHOM OTHOLLEHW OT NPo-
BO3HOW NJiaTbl 3a BCe HEMPeabsABEHHOe Konnye-
ctBO rpy3a®. B gpene N2 A53-1504/2020°2 npwu pac-
CMOTpPeHUM TpeboBaHUA NCTLA O B3bICKAaHUN CYyMM
LemMeperka 1 «<MepTBOro Gppaxtay» C XpaHUTens rpy-

27 Cm.: Cooke J. Op. cit. P. 682.

% TlocTaHoBneHwue MNATHagUaToro apbuTpakHoro anenna-
umoHHoro cyna ot 11 ¢deBpanda 2013 r. no geny N2 A32-
6529/2012.

2 PeweHune ApbutpaxHoro cyaa r. CaHkT-lNeTepbypra u Jle-
HUHIPagcKoi obnacty ot 5 AHBaps 2019 r. no geny Ne A56-
1661/2018.

3 OnpepgeneHne ApbutpaxHoro cyga CTaBpomnosibCKoro
Kpas oT 16 HoA6ps 2017 1. no aeny N2 A63-5945/2017.

31 Cm. nogn. (r) n. 10 MonoxeHns 0 B3aMHOW NMYLLECTBEH-
HOI OTBETCTBEHHOCTM OpraHM3aLmii MOPCKOro TpaHCnopTa
1 OTMpaBuUTesiel 3a HEBbLINMOMHEHUE NNaHa NepPeBO30K SKC-
MOPTHBIX 11 UMMOPTHbIX FPY30B, yTBEPXKAeHHOe MocTaHOoB-
neHviem Coeeta Munmnctpos CCCP ot 1 ntoHs 1965 . N2 429.
Cm. Takke geno N2 5/1977 (uut. no: M3 npaktukmn Mopckon
apbuTtpakHo kommccmm. 1978-1983 rr. C. 51-52).

32 MoctaHoBneHne ApbutpaxHoro cyna CeBepo-KaBkascko-
ro okpyra ot 3 nioHa 2020 r. no geny N2 A53-1504/2020.
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33, YNJIaUeHHbIX NCTLOM TPETbeMy nu1Ly (MoKynaTte-
N0 rpy3a, KOTOPbIV B CBOO ouepefb, BUAMMO, yra-
TN 3T CYMMbI CyfloBRagenbLy), cyn 0603Haunn ge-
MepenX 1 «<MepTBbI GppaxT» B KauecTse WTpadHbIX
caHKkuuin. OgHaKo Takme clyyam MOXKHO CnucaTb
Ha KOHKPETHbIE fOrOBOPHbIE YCIIOBUS, B KOTOPbIX
CTOPOHbI OWNOOUYHO NMEHYIOT B [eICTBUTENbHO-
CTV HEYCTOMNKY «MepTBbIM hpaxTom» (aHanornyHas
npobnema YyacTo BCTPeYaeTcsa Ha NpPaKkTUKe B OT-
HOLUEHWUW NNaTbl 33 MPOCTON CyAHA).

B npakTuKe yalle Bcero npuHATO rOBOPUTH
0 «<MepTBOM $paxTe» UMEHHO NPUMEHUTENbHO
K MOpCKOM nepeBo3ke rpysa. OgHako BBMay ero
npupoabl B KauecTBe yObITKOB NpefCcTaBNAeTCs,
yTO 06 3TOW KaTeropun, Kak o bonee obLLEN, MOX-
HO rOBOPUTb 1 B PaMKax OTHOLLEHWIA, Hanpumep,
no ¢paxToBaHUIO CYAOB MM Jaxke OYKCUPOBKA™,
Tak, Hanpumep, u3 n. 2 ct. 115 KBBT PO cnepyer,
yTO OTNpPaBUTeNb BykcMpyemoro obbeKkTa HeceT
OTBETCTBEHHOCTb 3a ero HenpeabABneHne K bykcu-
poBKe B npefenax NpuunHeHHbIX 6YKCUPOBLLMKY
ybbITKOB. B fiene, paccmotpeHHom MAK, ap6utpbl
aHanM3npoBanu «<MepTBbIf GpaxT» B HEOObIYHOM
KOHTeKCTe oroBopa TaiM-yapTepa 1 — YTO HEOXKU-
[aHHO — B KauecTBe HEKOV KOMMeHcaLmu 3a OTKa3
OT JOrOBOPA, YCTaHOBJIEHHON COrNalleHnem CTo-
poH**. CnefoBaTenbHO, AaHHbIA MHCTUTYT MOXET
MCronb30BaThCA 3a npeaenamu cbepbl OTHOLIEHNI
Mo MOPCKOW NepeBOo3Ke rpysa UMEHHO BBUAY ero
NpPaBoOBOW NPUPOADI B KauecTse YObITKOB.

TpeboBaHue 06 ynnate «mepTBOro ppaxra» Mo-
XeT 6bITb TECHO CBA3aHO CO cnopamu ob yTpaTe
rpysa v onpegeneHuy GakTMUeckoro KomyecTsa
rpysa, norpy>keHHoro Ha 6opT cygHa. Hepeako
Ha NpaKkTMKe B KOHOCAMEHT BKJIlOYaeTCA Konu-
YecTBO rpy3a, onpegensemoe no 6eperosbim 3a-
MepamMm, a He oTpaaloLlee AeliCTBUTENbHbIN 00b-
€M rpy3a, MOrpyKeHHOro Ha 6opT cygHa*. Ecnu

3 Jlio6onbITHO, UTO B OTAIMUYMUE OT POCCUINCKOrO NpaBga, rae
TepPMUH «bpaxT» ynoTpebnaeTca Kak Ana Jorosopa Mop-
CKOV MepeBO3KM rpy3a, Tak 1 1A AOroBopoB GppaxToBa-
HVA CY[OB, B aHIINCKOM NpaBe TEPMUHONIOTUA pa3nu-
Yaetca: AnA nepeBo3ku 3To freight (1, COOTBETCTBEHHO,
YObITKY B CBA3M C HEUCMOJHEHNA 00643aHHOCTU MO Npefb-
ABNEHUIO rpy3a MmeHytoTca deadfreight), a pnAa OTHOLWEHNI
¢dpaxToBaHuA cynos - hire.

3 Liber Amicorum B yecTb Nnpodeccopa Abosoit Tamapbi EB-
reHbeBHbl. CoBpeMeHHOe rpa)aaHCcKoe 06s3aTeNIbCTBEH-
HOe NPaBo 1 ero NPYMEHEeHNe B FpaX4aHCKOM CYAomnpo-
nssogcTee: CoopHMK cTateir. M.: MpocnekT, 2020.

3 O COOTHOLIEHUN KONMYecTBa rpy3a no 6eperosbiM 3ame-
pam 1 Mo CyfoBbIM 3aMepam CM., Hanpumep, peLueHne Ap-
6uTtpakHoro cyaa r. Mocksbl 0T 7 okTAbpaA 2020 r. no geny
Ne A40-174613/19-65-607.



B pe3ysbraTe CyOBbIX 3aMePOB 1 YCTaHOBEHUA
dbaKTa oTCyTCTBMA, yTpaTbl Fpy3a 1 Npu OTCYTCTBUM
OTBETCTBEHHOCTM 3a €ro noTeplo Ha CTOPOHe Cy-
foBnagenbLa 6yaeT ycTaHOBMIeHa Norpy3ka rpysa
B KOJINYECTBE MEHbLUEM, YeM NMPefyCMOTPEHO J0-
roBOPOM, Nonaraem, 4T0 MOXXHO FOBOPUTb O BO3-
HWUKHOBEHWM «MepTBOro dppaxTar.

OueHb YaCTo Ha NpaKTUKe JOroBOPbI cogepKaT
yCnoBue, COrNacHO KOTopoMy dpaxToBaTesib MMme-
€T MPaBO OTKJIOHUTBLCA B OOMbLUYIO MU MEHbLUYIO
CTOPOHY OT 00OLLero Konmn4yecTsa rpysa no cBoemy
ycmoTpeHuto, Hanpumep 1000 T +/- 10% ot co-
rmacoBaHHoro obbema rpysa (onuuoH). B Takon
cuMTyaumm npepoctaBnieHne ¢ppaxtoBaTtenem 950 T
rpysa He co3facT «MepTBoro ¢paxTa» ana cygo-
Bnagenbua. [pv 3Tom Npuw onpegeneHun pasmepa
¢dpaxTa, NOCTaBNIEHHOrO B 3aBUCUMOCTb OT KOJK-
yecTBa rpysa, HeBepHO yTBepXaaTb O Hanunun
«mepTBOro dpaxrta» AnA cyfgoBnagenbLa B cyiyyae
onnatbl ¢ppaxToBatenem ¢ppaxta 3a 1000 T u pak-
Tnuyeckoro npeabasneHua nm 1100 1 (c yuetom
MaKCMMaNlbHOro onuuoHa). PasHuuya B 100 T
B TaKOM ciny4yae, AeNCTBUTENIbHO, co3faeT AnA
cyposnagensua npaso TpeboBaHMA, HO UMEHHO
3a40/KEHHOCTN MO PpPaxTy, MOCKONbKY «<MEPTBbIV
¢dpaxT» cBA3bIBAETCA C HapyLUeHeM goroopa. Pe-
anun3auusa ke dppaxToBaTenem CBOEro onumoHa Ha-
pyLLeHnem JoroBopa He ABnAetca. B poccumnckom
npase 3Ta MbIC/1b NoATBep»KpgaeTca n. 2 cT. 164
KTM PO, cornacHo KOToOpoMy B C/lyyae, eC/in rpys
MOrpy»eH Ha CyaHO B BbonblUem KOnnyecTBe, Yem
npegycMoTPeHO JOrOBOPOM MOPCKOW NepeBos-
KU rpy3a, pasmep ¢paxta, COOTBETCTBEHHO, YBe-
nnumneaeTcA. «MepTBbI GpaxT» TakXKe [OJIKEH
nNpUUNTaTbCA CyaoBAagesnbLy B C/iyvae, eCnu rpys
6bln NOrpy»eH Ha cyHO B 06yCnoBNeHHOM 06b-
eme, HO 10 Hauyana perica 6bl1 YaCTUYHO BbIFPYKeH
He Mo BMHe cygoBnagenbua. Takaa cuTyauumsa mMo-
eT BO3HUKHYTb, HanpumMep, B pe3ynbTaTe aHa-
nn3a rpysa u yCTaHOBJIEHWA ero NoBpeKAEeHHOro
coctoaHuA. COOTBETCTBEHHO, ecnn rpy3 byaeT
3aMEeHeH rpy3om Hagfexallero KauecTsa, 1O Cy-
[oBnageney npasa Ha «MepTBbli ppaxT» UMeTb
He OygeT.

[pyraa pacnpocTpaHeHHas cuTyaums, Korga Mo-
YKeT BO3HUKHYTb «<MepTBbI ¢ppaxT», CBA3aHa C AO-
NyCcTUMOW OCafKOWM CyAHa B NOPTY 1 COOTBETCTBYIO-
LM JOMYCTUMbIM KONMYECTBOM rpy3a, BAAIOLWNM
Ha ocafKy CygHa u, CiegoBaTefibHO, Ha UCNOJTHEHME
00653aHHOCTY ppaxToBaTess NPeaoCcTaBUTb OrOBO-
peHHbI 06bem rpy3a. [Mpobnema BO3HMKaET, KOr-
[la C TOUKM 3peHns 6e30nacHOCT MopennaBaHua

. NYBJINKALUWA

1 MOPEXOAHOCTY CyiHA UCXOAA 13 JaHHbIX TEKYLLEN
0CafKW KanuTaH CyaHa He MOXET NPUHATb 6onbluee
KONMYeCTBO rpy3a, Aaxe ec/in OHO He AocTuraet
KONM4yecTBa, OrOBOPEHHOrO B JOroBope, 1 dpax-
TOBaTesIb rOTOB TakoW rpy3 NpefocTaBuTh.
Takum 06pa3om, HY>KHO KOHCTAaTUPOBaTb, YTO
CyAbl He O KOHLA NMOHMMAIOT MPaBOBYLO Npupoay
«mMepTBOro ¢ppaxtar». Bnpouem, BO3MOXXHO, BONPOC
BCTaBas Nnopf yrfioM B3bICKaHWA «MepTBOro ¢pax-
Ta» KaK YObITKOB /LA, YXKe YriaTMBLIEro «<MepT-
BbI» GPaxT, @ HE MIMEHHO B pamMKax OTHOLUEHWI
«bpaxToBaTenb — NepPeBO3UYNK», KakK, Hanprmep,
B gene N2 A56-84816/2015 (cyn ynosnetsopun
TpeboBaHMA UCTUA O B3bICKaHMM YObITKOB MCTLA
B BUAe ynnatbl ppaxTta MOPCKOMY NepeBo3UnNKy
33 HEeMCNoJIb30BaHHOE MeCTO Ha CyAHe («<MepTBbIN
dpaxT»))*’. CnpaBeannMBOCTU Paau, 3aMeTUM, 4YTo
B MoAaBnALLEM OONbLINHCTBE CYyAeOHbIX Aen NCT-
Libl B3bICKMBAlOT MMEHHO YObITKM B BUAe ynnartol
TpeTbemy nuuy «MmepTBoro ¢dpaxTa», B TO Bpems
KaK Ccyf He BAaeTcs B MOAPOO6HbIV aHanmM3 caMom
Npupoabl «<MepTBOro ¢paxrta» B OTHOLIEHMUAX
dpaxToBaTena c nepeBo3ynKom. B aTom cmbicne
KOMMEHTMpyemoe feno Morno Obl UMeTb NpaKkTu-
KoobGpasytoLlee 3HaYeHNe Ans Lenei pasbACHEHUS
NPaBoOBOW NPUPOAbI KMEPTBOTO PppaxTar.
MpUMeHUTENBHO K YKa3aHHOMY B Hayase 3ameT-
Ku geny nobonbiTHO cnepytoliee 06CTOATENbCTBO.
Cyn anennAuMOHHON NHCTaHUMW NOATBEPANI OLLU-
6OUHY!10, Ha HaLL B3rA4, KBAIMPUKALMIO <MEPTBOTO
dpaxTa» B kauectBe dppaxta. [pun 3TOM, He BLaBa-
ACb B MPUYMHBI, MoYyeMy «MepTBbIi GpaxT» Obis
KBannpuUUpPOBaH B KauecTBe MnnaTtbl N0 4OrOBO-
py, anenfALMOHHbIN N KaCCaLMOHHbIN CyAbl LN
OT OTBeTa CO CCbINKOW Ha paHee pacCMOTPeHHoe
aHaNornMyHoe Aeno mexgy UcTLoM U OTBETYMKOM
(«<NOCKOJIbKY OUEHKA OMHOWEHUL CMOpPOH KAk 061-
3amesibCMBeHHbIX 0aHA paHee 8 Cy0ebHbIX akmax
no desny N A13-2003/2018, Ha ocHogse KOMOpbIX
C 0MBemMYUKa 83bICKAHA CYyMMa Mepmeozo (ppax-
ma no umozam Hasuzayuu 2017 200a u npoyeHmMel
no cmamee 395 K PO»). Kakum obpa3om oLeHKa

% Roberts L. Deadfreight v Despatch // Shipping Newslet-
ter. 2013. Feb. P. 4-5 (https://www.clydeco.com/clyde/me-
dia/fileslibrary/Publications/2013/CC002733_Shipping_
newsletter_26_02_13.pdf); Owners Right to Deadfreight:
In a recent arbitration award, (London 7/21) a question
regarding an owners'right to deadfreight was considered
(https://www.themecogroup.co.uk/charterers-liability-in-
surance/publication/owners-right-to-deadfreight/).

3 TocTtaHoBneHne TpuHaguaToro apbuTpaKHoro anenns-
uMoHHoro cyfa ot 15 gekabps 2016 r. no geny N° A56-
84816/2015.
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OTHOLUEHUI NCTLA 1 OTBETUMKA KaK obA3aTesb-
CTBEHHbIX BNNAET Ha KBaNnpMKaLnio «<MepTBOro
dpaxTa» Kak nnaTbl N0 JOrOBOPY UK Kak YObITKOB
B CBA3Y C €ro HapyLLeHneMm, abCoNOTHO HEMOHATHO.
CnpaBefnnBOCTY pagw, HY»KHO CKasaTb, YTO B Cy-
AebHbIX akTax no geny N2 A13-2003/2018 o6bsc-
HeHUM, MoYemMy [OBOA OTBETUMKA HECOCTOATENEH,
He 0b6HapyxunBaeTcs.

N Bce ke KaeTca, UTO NpaBoBas npupopna
«MEPTBOro ¢ppaxTa» CKOJNb Obl 3HAUNMBbIX CJTOX-
HOCTEW 1 CNOPOB B MPOBOM COODLLECTBE HE Bbl-
3blBasa, CyadA no BCemMy, HMKorga. B 1o xe Bpems
nopasuTeNibHbIM ABASAETCA TOT PpaKT, UTO BONPOCHI,
nexawue B 6bonee npakTUyeckom obnactn npu-
MeHeHUA «MmepTBOro ¢dpaxTa», akTyanbHble 1 NO
cel fieHb, NoApobHO, B CPaBHUTESIbHO-MPaBOBOM
Kntoye o6cyxpanuch ewte 110 neT Hasag B pamKax
peATenbHOCTU MeXayHapogHOro MOPCKOro KoMu-
TeTa. Tak, MexxayHapoaHbIM COOOLLEeCTBOM 06CYX-
Janacb BO3MOXXHOCTb rapMOHU3aLMn HaLMoHarnb-
HbIX 3aKOHOAATENbCTB CTPAH-YYaCTHMKOB B YacTy
perynupoBaHua ¢ppaxTa (B TOM UACE N <MEPTBOrO
¢dpaxTa») B 1909 r. Ha KoHdepeHumn MexagyHa-
POAHOro MOpCKoro komuteTa B bpemene. NHnuym-
aTuBa oTYaCTU NpuHagnexana Accourauum mop-
ckoro npaBa @paHyum, KOTopas 1 NOAroTOBUIIA
npeaBapuTenbHbIA TEKCT NpeaniaraeMoro pery-
nupoBaHuA. Ha noBecTKy AHA CTaBMCA BOMPOC
0 3aKpenieHnn Ha 3aKOHOAATENbHOM YPOBHE BO3-
MelleHnaA cygoBnagenbLy (B pasmepe NofoBUHbI
JomkHoro dpaxTa unu Bcero fomkHoro dpaxra)
B CJZlyyae HapyLleHMnA CO CTOPOHbI dpaxToBaTens
B BUAE NpefoCTaBfieHMa NNLb YacTu rpy3a uim
OTKa3a OT JOoroBopa uny 06 oCcTaBleHNN 3TOMN
npobnemMbl B pamKax MMelLeroca npaBoBoro
perynupoBaHus no Bo3melleHmnio yooiTkos*®. Moa-
YepKKBanocCh, YTO OCTaB/IEHNe BOMNPOCa pa3mepa
«MepTBOro ¢ppaxTa» B pycsie B3biCKaHWA YObITKOB
CBOWCTBEHHO CKOpee aHIMMIACKOMY npasy, B TO
BpeMsA Kak 3aKoHodaTeNbCTBa CTPaH KOHTUHEH-
TaNlbHOrO MpPaBa CKIOHANNCb 6onee K yCTaHOB-
NEeHHOW 3aKOHOM CUCTEME OLeHKIM TaKoro BO3me-
LleHMsA, NOCKOJIbKY NepBas Mofesb onpeneneHns
CYMMbI MOTJ1a NprBECTM K 6onbLiel Hecnpases-
NINBOCTK, HEXENN YeM BTOpas.

Hackonbko Ham M3BeCTHO, MNO3Hee BOMPOC
«mepTBOro ¢ppaxTa» B pamkax obcykaeHni Mexay-
HapOAHOW MOPCKOWM KOMUCCUEN OTAENbHO He Noa-

38 Conférence de Bréme, Septembre 1909. | - Conflit des lois
en matiére de Fret. Anvers, 1911. P. 11 (https://comitema-
ritime.org/wp-content/uploads/2018/06/CONFERENCE-
DE-BREME-1909.pdf).
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HuMancsa*. Hy»KHO OTMeTUTDb, YUTO MeXAyHapofHoe
€o06LecTBO ObINIO AaNeKo He efMHOAYLWHO B BO-
npocax yka3aHHOro perynMpoBaHus. Tem He MeHee
Komunccna otmeTuna BaXHOCTb 00CyKaeHnIA ans
uenen ero rapMoHm3aumn.

B 3akstoueHne xoTenocb Obl 3aTPOHYTb 1 BTOPOW
Ba’KHbI BOMPOC, KOTOPbIA MOXHO PaccMOTpeTb
Ha npumepe gena N2 A13-20252/2019, n noaxon
K HEMY, KOTOPbI MOT NMOBJINATb HA PAaCCMOTPEHUE
YyKa3aHHOro cnopa. 3To BOMNpPOC pa3rpaHnyeHns
LBYX CUTyauui, Koraa dpaxtosaTtenb 6o He npe-
[OCTaBnAeT rpy3 K norpyske Bosce, nnbo npepo-
CTaBNAET rpy3, HO B MEHbLUEM KOJINYECTBE, YEM
6b1710 COrNacoBaHO CTOpoHamu. Mbl yKe BbIACHWNY,
4TO B NOC/eHEM Cilyyae nocneacTsme ana Gpax-
TOBaTesNA — 3TO OTBETCTBEHHOCTb MO BO3MELLEHMIO
y6bITKOB CyfOBMafesNbLy B BUAE yNiaTbl <MEPTBOrO
¢dpaxTa». MOXKHO N TOBOPUTb O «<MEPTBOM ppaxTe»
B NepBoM cny4yae? PaHee B nuTepaType Ha 3TOT BO-
NPOC MO>KHO OblJI0 HANTWN MONTIOXKNUTENbHbIN OTBET:
ABTOPbI YKa3blBanu, YTo «MepTBbIli GpaxT» nveeTt
MeCTO, ec/in ppaxToBaTesb 0 UCTEYEHUA CPOKa
norpy3Ku oTkasanca ot gorosopa“®.

B pelicTBMTENbHOCTU ANA pa3peLLeHns NepBo-
ro BOnpoca MOXHO MCMONb30BaTh [iBa Noaxoaa.
MepBbl COCTOWT B COXpPaHEHUU AOrOBOPa U ynaTe
«mepTBOro ¢ppaxra» B pa3mepe CTOUMOCTM BCEro
Hegorpy3a. OfHako B TaKOoM cilyyae abCconoTHO
HEACHO, Kakaa dKOHOMMUYecKana Lenb 3Toro fo-
roBOpa, eciv nepeBo3kKa, Mo CyTu, He COCTOUTCS,
a cyfHo oTnpaBsnaeTca B pelc B 6annacrte. Takow
noaxof npeAcTaBnAeTcsa HEBEPHbIM (M, KaxeTcs,
WUMEHHO OH 1 6b11 36paH cyaamu B gene N2 A13-
20252/2019).

BTropoi nogxon MoXeT cocToATb B KBanndu-
Kauum Taknx AencTeuin ¢ppaxToBaTena Kak oTkasa
OT NCMOJSIHeHUs forosopa. [Npuyem HenpegocTas-
NeHue rpy3a K nepeBo3Ke B OAHOM CJlyyae MOXeT
CBUIETEeNbCTBOBATb O peanu3aummn ppaxTtoBatesnem
npasa Ha HEMOTVBMPOBaHHbIN OTKa3 OT JOroBopa
(cT. 155 KTM PO), B TO Bpems Kak B fpyrom ciiyyae —
0 CyLLeCTBEHHOM HapyLLEHMM AOroBopa (3TO Bceraa
BOMPOC OLIeHKM CYAOM KOHKPETHbIX 06CTOATENbCTB
nena).

Ecnn no obcToaTenbcTBam fena BUAHO, YTO
dpaxToBaTeNlb HE NMEEeT HaAMePEHUA NepeBo3nTb
rpys, T0 NpefcTaBAAeTCsA, YTo peyb NAeT UMEHHO

3 https://comitemaritime.org/wp-content/uploads/2018/
08/CMl-Library-Ernest.pdf

40 Jlonycku A., XonoguHscku A. [JoroBop MOPCKO NepeBo3Ku
rpy3a no 3aKOHOAATeNIbCTBY €BPONENCKNX COLManmcTnye-
cKkmx cTpaH. M.: Tun. Cekpetapuarta C3B, 1971. C. 67.



0 peanu3auuy MM nNpaBa Ha OAHOCTOPOHHNWI OTKa3
OT gorosopa. Ecnn e y nepeBo3unka BO3HUKNN
pasyMmHble OXXMAaHUA TOro, uTo rpy3 byaeT npepo-
CTaBfeH K NepeBo3Ke COrlacHo JOroBopy, TO peyb
JOJIKHA MATU O CYLWEeCTBEHHOM HapyLlleHuun Jo-
ropopa ppaxtoBaTenem. PasymeeTcs, B KaXkKgom
KOHKPETHOM Ciyyae C y4eToM 06CToATeNbCTB fena
noaxopd MOXeT BapbupoBaTbcA. VI Tem He meHee
Ba)KHO TO, UTO B 06eurx cUTyaumax nocnencTeuns
6ynyT pasHble: NMbo NOCNeacTBUA, NpeayCcMOTPEH-
Hble cT. 155 KTM PO, unn - B oTcyTCTBME Cneuun-
anbHbIX HOPM 06 OHOCTOPOHHEM MPaBOMEPHOM
OTKa3se — NOCNeACTBUA B BUAE BO3MELLEHWA NCMOS-
HuUTeno GaKTMYeCKn NoHeCceHHbIX pacxogos (M. 1
cT. 782 TK PO nnn ct. 155 KTM PO, npumeHAemas
no aHanoruu), nMbo — B cyiyyae CyLeCTBEHHOTO
HapyLleHNA JOroBopa — B3biCKaHe yObITKoB. MNpu-
MeHuTenbHO K geny N2 A13-20252/2019 KaxeTca
OYeBMAHbIM HaM4yMe Takoro oTkasa Ha CTOpOHe
dpaxToBaTens — o HeM CBUAETENbCTBYET yBeoMIe-
HMe O TOM, UTO 3aABKM Ha NepPEeBO3KY B HaBUraLMI0
2018 r. nogaBatbcA He 6yayT. OgHaKo Cyn oueHun
3TO JOKa3aTeNbCTBO MHAYE 1 HE YCMOTPESN B HEM
BOJIM HAa OfHOCTOPOHHUI HEMOTUBNPOBAHHbIN OT-
Ka3 OT JOroBopa, NoCYMTaB 3TO HeNMpaBOMEPHbIM
OTKa30M OT NcnonHeHna gorosopa. OueBugHo,
NPV MHOW OLIeHKe TaKoro foKa3aTenbCTBa (Ha HaL
B3rNA4, CO BCEWN OYEBMAHOCTbIO CBMAETENbCTBYIO-

. NYBJINKALUWA

LLEro 0 HEMOTUBUPOBAHHOM MPABOMEPHOM OTKa3e
OT AOrOBOpPa) pa3mep B3bICKaHWA B MOJb3y UCTLA
Obl1 6bl aOCONMOTHO NHbIM.

Takum obpaszom, MOXHO caenaTb cnegytome
OCHOBHble KpaTKKe BblIBOAbI:

1. «MepTBbIl ppaxT» ABNAETCA He NMPaBOBbIM
TEPMUHOM, UCMONb3YEMbIM B 3aKOHOAATENIbCTBE,
HO ckopee 00LeynoTpebrmbiM 0603HaYeHNEM He-
KOV KOMMeHcauum, BoO3meLleHna CygoBnagenbLy
3a pasHuLy MeXay rapaHTMPOBaHHbIM GpaxToBa-
Tesiem 06beMOM rpy3a K nepeBo3Ke 1 GaKTNUeCcKn
npeabABIEHHbIM.

2. TpeboBaHve 0 BO3MeLLeHUN «MepTBOro dpax-
Ta» BO3HMKAET B CUTYaL MM HapyLeHus GppaxTosa-
Tenem [OroBopa 1 TONIbKO Ha CTOPOHE CyAoBNa-
Jenbua.

3. NpaBoBas Npupoaa «MepTBOro ¢paxrta»
B Poccnm coctounT B TOM, UTO OH nNpeacTaBnaeT
co60 0ObIKHOBEHHbIE FPakAaHCKO-NPaBOBble
yObITK/ CO BCeMM BbITeKawwwmMmy oTciofa Tpebo-
BaHMAMM K MX AOKa3bIBAHMIO, @ TaKxe 06A3aHHO-
CTbtO MO VX MUTUraumm. OgHaKo «<MepTBbIN GpaxT
TaKXe MOXKEeT NPUHUMATb lopuUanYeckyto Gopmy
3apaHee oLleHeHHbIX YObITKOB 1 faxe wrpada (He-
YyCTOWKMK). B
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The article analyses the legal nature of “dead freight” as losses caused by the failure default to execute
the obligation of the charterer to provide the volume of cargo agreed under the contract of carriage of
goods by sea. The author gives examples of approaches to the qualification of “dead freight” in Russian
and foreign judicial practice, emphasizes the practical relevance of the correct legal qualification of “dead
freight’; and also highlights the features of the “dead freight” institute.

he reason for writing this article was a series

of lawsuits of P.TransCo LLC against Severstal
PJSC arising from the relationship of cargo trans-
portation by water, and, in particular, a relatively
recent case No. A13-20252/2019 considered by the
Vologda Region Commercial Court.

The background of the case is as follows. Sev-
erstal PJSC, acting as a charterer, concluded a long-
term contract for carriage of its goods with P.Trans-
co LLC, acting as a shipowner and a carrier.

Under the terms of the contract, Severstal PJSC
undertook to provide 500,000 tonnes of cargo
available for carriage evenly over the months of
navigation in 2018.

In case of failure to provide the specified guar-
anteed volume of cargo for carriage, the charter-
er shall pay to the shipowner the so-called “dead
freight’, which is the difference between the guar-
anteed volume of the cargo for carriage and that
one actually provided at the agreed freight rate of
875 rubles per ton of cargo.

During the 2018 navigation season, the ship-
owner provided vessels to the charterer for loading,
however, the charterer never provided the guaran-
teed volume of cargo.

The shipowner considered that the charterer
had breached its obligation to provide the agreed
volume of the cargo and brought against the char-
terer neither more nor less a claim for recovery of the
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“dead freight” in the amount of 437,500,000 rubles
and approximately 26,000,000 rubles of interest for
the use of another’s assets in the amount of “dead
freight”.

The Vologda Region Commercial Court found in
favour of the claimant only in respect of approxi-
mately 16,000 tonnes of undelivered cargo, stating
that the claims in respect of the rest of the “dead
freight” constituted an abuse of right aimed at ob-
taining double payment for the vessels placement
services which have not been provided. In support of
the abuse of right, the court referred to the creation
of the appearance of the contract fulfillment and the
formal nature of the notices of readiness (another
purpose of the vessels'arrival at the loading port, etc.)
and the lack of the objective possibility of perform-
ing the contract since the claimant has entered into
another contract for carriage of goods with another
customer which coincided in time with the perfor-
mance of the contract in dispute. The Court also not-
ed that such conduct demonstrated the claimant’s
acceptance of the respondent’s withdrawal from the
contract in response to the charterer’s notice of no
intention to apply for the carriage of goods.

The Thirteenth Commercial Court of Appeal
changed the judgement, considering that half of
the cases, in which the vessels were placed for load-
ing, were under the terms of the contract. Here-
with, the Court of Appeal agreed with the Court of



First Instance in regard to the latter’s analysis of the
“dead freight” legal nature.

It is noteworthy that the court of cassation
has suspended the execution of the judgement,
which in practice happens quite rarely and usually
in circumstances where there are serious doubts in
regard to the validity of the judgements under ap-
peal. Nevertheless, the cassation court has agreed
with the position of the court of appeal’.

The case contains several interesting issues,
such as the legal qualification of the contract dis-
puted and the unilateral unmotivated withdrawal
from it, and the consequences of such withdrawal.

However, within the framework of the present ar-
ticle we shall consider only one of them, which is the
issue concerning “dead freight’, namely its legal na-
ture, cases where such “freight” occurs, and we shall
try to show below that depending on one or another
approach to this issue, at least in quantitative terms,
the outcome of proceedings in the above-mentioned
case could have been quite different.

Contrary to its name, “dead freight”is not freight,
i.e., payment for carriage, in the legal sense. Such
an institution name can obviously be misleading.

Russian positive law does not use this wording,
nor does the legislation of foreign jurisdictions which
we know of. In other words, the term “dead freight”
can hardly be called legal in the strict sense of the
word, the term is rather of economic nature, though
in the countries of the Anglo-Saxon legal system this
term has been enshrined at the judicial practice level.

The term “dead freight” is also interesting from
the linguistic point of view. In contrast to the En-
glish language, the “dead freight” is very success-
fully named in French, reflecting its true nature -
le faux fret, which literally means false, fake, sham
freight, or le fret sur le vide - freight for emptiness,
empty space? or le vide pour le plein3. It seems that
in English law the name is based on the idea that

' See: Ruling of the Arbitration Court of the North-Western
Circuit of December 10, 2021 in case No. A 13-20252/2019.

2 French positive law as well as Russian law does not use
such term. “Dead freight” in the French law is devoted in
Art. D5422-11 of the French Transport Code, according to
which the charterer, who has not presented the cargo for
loading in the stipulated term and place, pays to the ship-
owner the compensation equal to the losses of the ship-
owner within the amount of freight (https://www.legi-
france.gouv.fr/codes/section_Ic/LEGITEXT000023086525/
LEGISCTA000033744361/#LEGISCTA000033744361).

3 Shershenevich G.F. Course of Commercial Law: In 4 Vols.
Vol. llI: Bill of Exchange. Maritime Law. Moscow, 2021. P. 249-
250.
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the freight, as a general rule, is paid almost in full
in advance after loading and/or issue of the bill of
lading, and in case of breach of the relevant ob-
ligation of the charterer the freight paid by it as
thought “dies” for the charterer, remaining for the
shipowner.

The Inland Water Transport Code of the Russian
Federation, to which the Court of First Instance re-
ferred in the above dispute, does not contain any
rules in regard to “dead freight”. However, in this
case, the court relied on the “dead freight” contract
clause. In this sense, the passage in the ruling of the
Court of Appeal that the “dead freight” provisions
of the Merchant Shipping Code of the Russian Fed-
eration are applied by analogy because there is no
relevant regulation in the Inland Water Transport
Code of the Russian Federation is somewhat odd.
Perhaps the court thus attempted to establish the
meaning of the “dead freight” contractual term by
comparing it with the statutory regulation of the
matter.

However, even such an assertion of the Court of
Appeal may be questioned. Paragraph 2 of Art. 115
of the Code of Inland Water Transport of the Russian
Federation establishes the liability of the consign-
or under the contract of carriage of goods for the
breach of obligation to deliver the cargo within the
limits of the losses caused to the carrier. It follows
that “dead freight” may arise not only in case of
underloading of cargo onboard the vessel in the
amount agreed but also in case of failure to pres-
ent the cargo on the vessel at all*, which, howev-
er, does not exclude other kinds of losses, such as
shipowner’s expenses on fuel to place the vessel to
the loading port. The same opinion is expressed in
the commentary to the Merchant Shipping Code
of the Russian Federation®. Although in the pre-rev-
olutionary times such a situation was regarded
as a breach of contract with other consequences
arising therefrom, at least in case the vessel was
provided to the charterer in its entirety®.

4 Forexample, a case before the Maritime Arbitration Com-
mission in which arbitrators were faced with the ques-
tion of whether a charterer was liable for failure to deliv-
er cargo in view of a queue to port in the form of “puni-
tive”“dead freight” or demurrage. See: From the practice
of the Maritime Arbitration Commission 1978-1983. Mos-
cow, 1986.P.51-52.

> Commentary to Art. 134 // Commentary to the Merchant
Shipping Code / Ed. by G.G. Ivanov. Moscow, 2001.

¢ Fedorov A.F. Maritime Law. Odessa: Printing House “Tech-
nician’, 1913. P. 169.
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For comparison, in English law this situation is
not associated with the right to “dead freight”, the
breach of obligation to provide the entire cargois a
breach of contract as a whole’. At the same time, in
English law the “dead freight”is a liability for an in-
dependent breach of contract in the form of failure
to provide the entire (“full and complete”) volume
of cargo agreed, and therefore may be recovered
from the charterer along with liquidated damages,
such as demurrage®.

In the Merchant Shipping Code of the Russian
Federation, “dead freight” is found in Articles 134
and 136 in the context of the situation where a ves-
sel can be dispatched for sailing before the end of
loading at the request of the carrier or charterer
respectively. These two articles overlap with the
more general rule in Art. 176 of the Merchant Ship-
ping Code of the Russian Federation, according to
which the consignor and the charterer shall bear
liability for the losses caused to the carrier, unless
they prove that the losses were caused through no
fault of their and not through the fault of the per-
sons for whose actions or inaction they are liable.

It is noteworthy that Articles 134 and 136 of the
Merchant Shipping Code of the Russian Federation
are not located in section 8 of Chapter XVIIl in the
structure of the Code which is specifically devoted
to freight under the contract of carriage of goods
by sea. This also indirectly confirms a different na-
ture of “dead freight”.

The wording of Articles 134 and 136 of the Mer-
chant Shipping Code of the Russian Federation
which points out that the carrier retains the right
to receive the full freight in the cases provided by
these articles is extremely unfortunate.

The mistake lies in the fact that under the con-
tract of carriage of goods by sea the freight is a
payment for the carriage of goods, economically in-
cluding the shipowner’s operating expenses, crew
costs, fuel, and the shipowner’s own profit from the
voyage. In other words, the freight is the payment
for transportation of the specific volume of cargo
X from point A to point B, it is the payment for the
proper performance of the obligations under the
contract and is not related to violation of its terms.

If so, how the service of the carriage of particular
goods which has not been fully loaded onboard the

7 See generally: Cooke J. et al. Voyage Charters (Lloyd’s
Shipping Law Library). 4" ed. Informa Law from Routledge,
2014.Ch. 7.

8 Baughen S. Shipping Law. 6" ed. Routledge, 2015. P. 239.
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vessel or has not been carried at all can be payable?
In our opinion, it cannot. It already follows that the
nature of “dead freight” does not refer to “normal”
payments under the contract, not involving any
breach thereof.

It appears that “dead freight” is closely related
to the presence or absence of the charterer’s obli-
gation to present the cargo for carriage under the
contract.

In its turn, the existence of such an obligation
may depend on whether the contract has been
concluded under the consensual or real model.
If it is a real contract, there is no obligation for the
charterer to provide the cargo. The situation dif-
fers in the case of a consensual contract where one
party is obliged to provide a vessel for carriage at
a certain moment, and the other party ensures the
provision of the goods for carriage.

In addition, “dead freight” cannot arise in a situ-
ation where the freight under the contract of car-
riage is not determined in the form of payment per
tonne of cargo, but in the form of lumpsum since
in this situation the charterer also has no obliga-
tion to provide a certain amount of cargo®. In such
a case, the shipowner receives a fixed payment ir-
respective of the amount of cargo presented by
the charterer.

Although the right to “dead freight” should gen-
erally be connected with the breach of the obliga-
tion to ensure the agreed loading of the vessel, in
one case, the arbitrators rejected a “dead freight”
claim on the sole ground that there was no evi-
dence that the master of the vessel had request-
ed the charterer to load the agreed volume of the
cargo within a reasonable time before the vessel
left port™.

Of course, if the underload occurred due to the
fault of the shipowner or to reasons depending
on him, then the shipowner cannot rely on “dead
freight”. However, this is not always the case, for
example, the shipowner’s right to “dead freight” has
been recognised in cases where the master of the
vessel has reasonably refused to load the remain-
ing amount of dangerous cargo for the reasons of
navigational safety or stability of the vessel''. At the
same time, the charterer’s liability is also excluded,
e.g. if his obligation to present the cargo was not
fulfilled due to a strike in the mines and the char-

©

Ibid. P. 212.
10 See: Cooke J. Op. cit. P. 684.
" Ibidem.



terer had no reasonable possibility of securing the
cargo from another mine'%

Specifics of “dead freight” as a claim is also
found at the subject level since the claim for its
payment in carriage relations may arise only from
the shipowner. The position according to which the
charterer’s right of claim for return or offset to the
shipowner in connection with overpaid freight as
a result of detection of actually less cargo than it
was specified in the bills of lading can be referred
to as a “dead freight” seems to be incorrect.

The “dead freight” is also distinguished by the
fact that it belongs to the category of so-called ma-
rine claims since it is a claim in connection with and
arising from the performance of the contract of car-
riage of goods by sea. However, this feature hard-
ly gives any special advantages to the shipowner
in this respect, especially since such a claim is not
secured by a maritime lien. However, as a rule, in
practice contracts contain the rule on retention and
lien of the cargo to secure the shipowner’s claims
to recover, among other things, “dead freight” (e.g.,
§ 8 of the well-known and applicable proforma
GENCON 1994).

In the case commented upon, the “dead freight”
arose under the contract on the organisation of
carriage of goods by sea (at least it was how the
court had qualified it), which was a consensual con-
tract. Moreover, the law expressly indicates that the
charterer has the obligation to provide the cargo
for carriage (Art. 798 of the Civil Code of the Russian
Federation, Art. 68 of the Inland Water Transport
Code of the Russian Federation, Art. 118 of the Mer-
chant Shipping Code of the Russian Federation).

In such a case, the breach of the obligation to
provide the cargo for carriage in the volume agreed
would constitute a breach of contract by the char-
terer.

Therefore, the reference in Art. 134 and 136 of
the Merchant Shipping Code of the Russian Feder-
ation to reservation of the carrier’s right to receive
full freight should be regarded as an indication of
the obvious consequence of the breach of contract
which is the right to recover losses in the amount
equivalent to the amount of freight which the car-
rier would receive in case the charterer complied
with the obligation to load the vessel with the

12 See: Cooke J. Op. cit. P. 685.

3 Too Much Cargo — Damages for Deadfreight (https://www.
steamshipmutual.com/publications/Articles/MoreCar-
goOnBoard1113.htm).
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agreed volume of cargo. The same idea should be
followed in relation to Art. 68 of the Code of Inland
Water Transport of the Russian Federation.

In the issue of the legal regulation of the “dead
freight”, it has to be noticed the provisions of
Art. 155 of the Merchant Shipping Code of the
Russian Federation, which, at first sight, contain
the idea of “dead freight”. The cases provided for
by this article essentially constitute the right to
unmotivated withdrawal from the contract. Nev-
ertheless, such withdrawal shall be considered as
a special case under § 3 of Art. 310 of the Civil Code
of the Russian Federation and is conditioned by the
necessity to pay a certain amount of money spec-
ified in subparagraphs 1-3 of § 1 of Art. 155 of the
Merchant Shipping Code of the Russian Federation,
depending on the particular circumstances. The
legal nature of the payments provided in subpara-
graphs 1-3 of § 1 of Art. 155 of the Merchant Ship-
ping Code of the Russian Federation, in our opinion,
cannot be reduced to “dead freight” as losses (or
“liquidated damages assessed by the law”)™.

The implications of qualifying “dead freight” as
the payment for the carriage of goods or as liability
for infringement are of practical significance. The
case to which we referred at the beginning of this
article can perfectly illustrate the importance of
properly qualification of “dead freight”.

As a reminder, the Court of First Instance held
that the “dead freight” is the payment by the char-
terer for the carrier’s obligation to provide the vessel
for the carriage of goods, rejecting the respondent’s
arguments in regard to the qualification of “dead
freight” as losses or penalty. In other words, the
court considered that the “dead freight” was a ser-
vice charge.

In the case commented upon, the court quali-
fied the disputed contract as a contract on the or-
ganisation of carriage (Art. 68 of the Code of Inland
Water Transport of the Russian Federation, Art. 118
of the Merchant Shipping Code of the Russian Fed-
eration, Art. 798 of the Civil Code of the Russian
Federation), which expressly establishes the char-
terer’s obligation to provide the goods for carriage
in the volume specified. The court in that case also
found a breach of the charterer’s obligation to pro-
vide the volume of cargo agreed in the contract.

' On this distinction was written even in the pre-revolution-
ary literature, though such sums were considered not as
liquidated damages but as a penalty. See: Fedorov A.F. Op.
cit. P.177.
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Since “dead freight”in such a case is losses, the
related obligation of the carrier to mitigate losses
also follows from this (Art. 404 of the Civil Code
of the Russian Federation, § 5 of the Ruling of the
Plenum of the Supreme Court of the Russian Fed-
eration dated March 24,2016, N 7 “On application
by courts of certain provisions of the Civil Code of
the Russian Federation on liability for breach of
obligations”). In the case under consideration as
such an action can be assessed the entering into
the substitute contract with another charterer by
the claimant. A similar approach is also known in
English law'.

In such a case, the carrier’s claim for recovery
from the original charterer in the very substan-
tial amount claimed could have been satisfied,
but probably would have been less in view of the
substitute agreement. Further, even taking into
account the rules on the reasonableness of losses
for recovery purposes, the amount of such loss-
es must nevertheless be proved by the claimant,
which also theoretically becomes an element of the
respondent’s defense to the claim. In addition, the
claimant’s mitigation of losses by other available
means would need to be analysed, which could
also potentially reduce their amount.

In practice, liquidated damages clause is used in
the contract in order to facilitate the proof of this
type of losses, in the absence of which the losses
are usually calculated on the basis of the value of
the freight for the relevant volume of cargo’. Such
clauses are also referred to as dead freight clauses,
by which the parties to a contract try to settle pos-
sible “dead freight”issues. In particular, the parties
may set the amount of “dead freight” or limit the
amount of “dead freight”. This is particularly rele-
vant when a contractual and an actual carrier are
involved'” and there is a need to reconcile the terms
between the two contracts of carriage.

In foreign jurisdictions, for example, in English
law, “dead freight”is considered as losses for breach
of an obligation to provide an agreed volume of

5 Wallems Rederi A/S v Muller & Co [1927] 2 KB 99.

16 Wilson J.F. Carriage of Goods by Sea. 7" ed. Pearson Educa-
tion, 2010. P. 297. In the case of recovery of “dead freight”
not on the model of liquidated damages, all sorts of in-
termediaries’ commissions and other expenses saved by
the shipowner in this connection are deductible from the
amount of “dead freight”. See: Cooke J. Op. cit. P. 694-685.

7 See, e.g., Asia Ocean Services, Inc. (UPS Asia Group Pte Ltd) v Bel-
air Fabrication Ltd,, 2015 FC 1141 (CanLll) (https://www.canlii.
org/en/ca/fct/doc/2015/2015fc1141/2015fc1141.html).
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cargo for carriage. English judicial practice distin-
guishes between “dead freight” and freight as fol-
lows. “Dead freight” is a form of compensation to
the shipowner when the charterer has breached his
obligation to provide the full volume of the cargo
agreed. Conversely, freight is a form of consider-
ation or payment which the shipowner receives for
the carriage of the cargo to the port of discharge.
The two payments are entirely different in nature'.
Solely to illustrate the approach to freight as pay-
ment for carriage, reference can also be made to
the United Nations Convention on the Carriage of
Goods by Sea, which in the section on definitions
determines freight precisely as the remuneration
payable to the carrier for the carriage of cargo un-
der the contract of carriage™.

Domestic literature on the issue under consid-
eration is extremely modest, although it tends to
see “dead freight” as a loss, rather.

For example, it is noted that a “dead freight” is
an “agreed freight as compensation for loss"? if the
charterer breaches an obligation to present the
agreed volume of cargo.

G. G. lvanov contradictorily notes that the “dead
freight” is to be recovered from the charterer as
a property sanction, but then points out that the
carrier has the right to receive full freight in case of
departure of the vessel, if not all the vessel is provid-
ed for carriage. With respect to the charterer’s right
to send a vessel on a voyage with an underload, the
right to “dead freight”is also noted, i.e., that part of
the agreed freight which is attributable to the car-
go not loaded. The author’s use of the phrase “dead
freight”in quotes allows to state that the author does
not equate freight and “dead freight’, and this contra-
diction is probably due to the incorrect terminology
in Articles 134 and 136 of the Merchant Shipping
Code of the Russian Federation.

A similar position was expressed in the com-
mentary to the Merchant Shipping Code of the
USSR, where “dead freight” was named as some
kind of compensation to the carrier?'.

The judicial practice of that time noted the fol-
lowing. In the case No. 27/1982, considered by the

' Lord Atkinson in Kish v Taylor Sons & Co., § 66.

1 See: The United Nations Convention on the Carriage
of Goods by Sea, 1978 (https://docs.cntd.ru/docu-
ment/1902905).

2 Kokin A.S. International Maritime Shipping: Law and Prac-
tice. M.: Infotropik Media, 2012. P. 162.

2 Commentary to the Code of Merchant Shipping of the
USSR. Transport Publishing House, 1973. P. 184.



Maritime Arbitration Commission, the arbitrators
concluded that the income not received by the car-
rier, which he would have received if the obliga-
tion to load would have been executed, is a carrier’s
forgone benefit, and, in freight practice, it is called
“dead freight”*. In a similar vein “dead freight” was
defined by English courts as liquidated damages
for forgone benefit?,

At the same time, even earlier arbitrators of the
Maritime Arbitration Commission probably made
some sort of distinction between “dead freight”
and losses. This is illustrated by the case in which
it was held that the shipowner was not entitled to
“dead freight” or losses in the absence of evidence
of a breach of contractual obligations by the char-
terer?*. However, the conjunction “or” may have
been used not in the sense of opposition, but in
the sense of synonymy.

In general, the Maritime Arbitration Commission’s
practice on the issue of “dead freight”is not very ex-
tensive®. For example, a claim against a charterer
for demurrage and “dead freight” from a shipowner
who had sent a vessel in ballast on a voyage was
satisfied because the charterer refused to load since
he had not been provided with a letter of indemnity
from the buyer of the cargo®. In another case, the
arbitrators noted the shipowner’s obligation to prove
the losses incurred as a result of the underloading
of the vessel and dismissed the shipowner’s claim
due to the fact that the vessel was unseaworthy?.
In the “dead freight” cases, arbitrators also noted that
the shipowner has no right to “dead freight” until he
proves that the underload of the vessel arose pre-
cisely from the charterer’s breach of his obligations
under the contract?®.

The modern judicial practice on the matter of
interest is also far from being more or less exten-
sive. The courts, as a rule, correctly determine the

22 From the Practice of the Maritime Arbitration Commission.
1984-1986. Moscow, 1989. P. 56.

3 Wallems Rederij v Muller [1927] 2 K.B. 99. R. Aikens, Bills of
Lading, 2020, § 13.33

2 From the Practice of the Maritime Arbitration Commission
(1969-1971). Moscow, 1972. P. 80-84.

% See also Timmermans W.A. Carriage of Goods by Sea in
the Practice of the USSR Maritime Arbitration Commis-
sion. Martinus Nijhoff Publishers, 1990. P. 201-204.

% Black Sea Shipping Company v Intertradex (France). W. Tim-
mermans. Carriage of Goods by Sea in the Practice of the
URSS Maritime Commission, 1990, p. 202.

2 |bidem.

% |bid. P. 203.
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economic meaning of “dead freight’, but not always
its legal nature. The true purpose of “dead freight”
is to put the shipowner in a position as if the char-
terer’s obligation to provide the agreed amount of
the cargo had been fully discharged?®.

Accordingly, for example, in case No. A32-
5629/2012, the courts, denying the counterclaims
for the recovery of “dead freight”, noted that the
“dead freight” is essentially losses arising from the
underload of the vessel, “dead freight”is the freight
payment made by the consignor for the freighted
but unused space on the vessel*.

In case No. A56-1661/2018, the court considered
a claim for recovery of losses, which was expressed
in the claimant’s payment of “dead freight” to the
carrier. The court pointed out that the carrier had
made a claim for losses to the claimant (payment
for“dead freight”)®'.

In some cases, the courts have referred to “dead
freight”as a penalty. For example, the court refused
toinclude in the debtor’s list of creditors’ claims the
applicant’s claim in the form of his losses expressed
in payment to a third party (a carrier) of a penalty
for undercharging for unused space on a merchant
vessel*2,

It should be noted that the qualification of “dead
freight” as a loss does not prevent a charterer from
being held liable in the form of a fine for improper
performance of the obligation to load a specified
amount of the cargo. For example, in the Soviet
times, such a fine was set at a certain percentage of
the carriage charge for all the undelivered amount
of cargo*.

In case No. A53-1504/2020%*, considering the
claim for recovery of demurrage and “dead freight”
from the cargo bailee paid by the claimant to
a third party, who was the buyer of the cargo,

2 See: Cooke J. Op. cit. P. 682.

30 Ruling of the Fifteenth Commercial Court of Appeal dated
February 11,2013, in case No. A32-6529/2012.

31 Judgement of the Commercial Court the City of St. Peters-
burg and Leningrad Region dated January 5, 2019, in case
No. A56-1661/2018.

32 Judgement of the Commercial Court of Stavropol Region
dated November 16, 2017, in case No. A63-5945/2017.

3 See § 10(g) Rules on mutual property liability of maritime
transport organisations and consignors for breach of the
obligation to carry out the plan of export and import cargo
carriage and to put it into effect from June 1, 1965. See al-
so: Case No. 5/1977. From the practice of the Maritime Ar-
bitration Commission. 1978-1983. Moscow, 1986. P. 51-52.

34 Resolution of the Commercial Court of the North Caucasus
District dated June 3, 2020, in case No. A53-1504/2020
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which, in turn, apparently paid these amounts to
the shipowner. The court determined demurrage
and “dead freight” as punitive damages.

However, such cases can be attributed to spe-
cific contractual terms where the parties mistak-
enly refer to the real penalty as the “dead freight”.
A similar problem is often encountered in practice
in relation to the vessel demurrage charges.

In practice, it is most commonly accepted to
mention the “dead freight” specifically in relation
to the carriage of goods by sea. However, due to
its nature as losses, it seems that the “dead freight”
as a more general category can also be referred to
within the framework of relations, for example, on
the chartering of vessels or even towing*. Accord-
ingly, e.g. it follows from § 2 of Art. 115 of the Code
of Inland Water Transport of the Russian Federation
that the shipper of the towed object is liable for it
was not provided to be towed to the extent of the
losses caused to the tower.

In a case before the Maritime Arbitration Com-
mission, the arbitrators analysed the “dead freight”
in the unusual context of a time-charter contract
and unexpectedly as a kind of compensation for
withdrawal from the contract set out in the parties’
agreement3¢, Consequently, “dead freight” may not
only be assessed as an institution of relations for
the carriage of goods by sea precisely because of
its legal nature as losses.

A claim for “dead freight” can be closely related
to the disputes over the loss of the cargo and the
determination of the actual amount of the cargo
loaded onboard the vessel. It is not uncommon in
practice for a bill of lading to include the amount
of the cargo determined by shore measurements
rather than reflecting its actual amount loaded on-
board the vessel®. If as a result of shipboard mea-

% ltis interesting to note that in contrast to the Russian law
where the term “freight” is used both for the contract of
carriage of goods by sea and for the vessel chartering con-
tracts, the terminology is different in the English law. For
carriage it is freight (and, accordingly, losses in connection
with failure to perform the obligation to present the car-
go is called “deadfreight”), and for vessel chartering rela-
tions - "hire”.

3¢ Liber Amicorium in Honor of Professor Tamara Evgeniev-
na Abova. Modern Civil Obligatory Law and its Application
in Civil Litigation. Collection of articles. Moscow: Prospect,
2019.

37 On correlation of the amount of the cargo according to
shore measurements and vessel measurements see, for
example, Judgement of Commercial Court of Moscow dat-
ed October 7, 2020, on case No. A40-174613/19-65-607.
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surements and determination of the fact of absence
of cargo loss or liability for its loss of the shipowner
it will be determined that cargo is loaded in less
amount than it was agreed in the contract, we
consider that the “dead freight” can be said to be
occurred.

Very often in practice contracts contain the
a clause whereby that the charterer has the right
to deviate more or less from the total amount of
the cargo at his discretion, for example, 1000 tons
+/- 10% of the agreed volume of the cargo (op-
tion clause). In such a situation the provision of
950 tonnes of the cargo by the charterer will not con-
stitute the “dead freight” for the shipowner. However,
in determining the amount of freight to be provided
based on the amount of the cargo, it is incorrect
to assert the existence of the “dead freight” for the
shipowner if the charterer pays for 1,000 tonnes and
actually submits 1,100 tonnes (subject to the maxi-
mum option). The difference of 100 tonnes in such
a case does create a right of claim for the shipowner,
but it is the freight debt because the “dead freight”
is associated with the breach of contract. The im-
plementation by the charterer of his option is not
a breach of contract. In Russian law, this idea is con-
firmed by § 2 of Art. 164 of the Merchant Shipping
Code of the Russian Federation, according to which
if cargo is loaded abroad a vessel on larger amount
than it is provided for under the contract of carriage
of goods by sea, the amount of freightage shall be
increased accordingly.

The dead freight shall also be recovered to the
shipowner if the cargo has been loaded onboard
the vessel in the volume agreed, but prior to the
voyage was partially unloaded through no fault
of the shipowner. Such a situation may arise, for
example, as a result of analysing of the cargo and
identification of its damaged condition. According-
ly, if the cargo is replaced with the cargo of prop-
er quality, the shipowner will not be entitled to
a“dead freight”.

Another common situation where “dead
freight” may arise relates to the allowable draught
of the vessel in the port and the corresponding
allowable amount of the cargo affecting the
draught of the vessel and the performance of
the charterer’s obligation to provide the agreed
amount of cargo. The problem arises when, from
the point of view of navigation safety and sea-
worthiness of the vessel, based on the current
draught, the master of the vessel cannot accept
more cargo even if it does not reach the amount



agreed in the contract and the charterer is ready
to provide such cargo®,

Therefore, it should be stated that courts do
not fully understand the legal nature of the “dead
freight”. However, the issue may have arisen from
the perspective of recovery of “dead freight” as
losses of a person who has already paid for “dead”
freight, rather than specifically within the frame-
work of the charterer-carrier relationship, as, for
example, in case No. A56-84816/2015 where the
court satisfied the claim for recovery of losses in
the form of payment for freight to the sea carrier for
unused space on the vessel (“dead freight”)*. It is
fair to note that in the prevailing judicial practice,
claimants recover precisely losses in the form of
payment of dead freight to a third party, while the
court does not go into a detailed analysis of the
nature of the dead freight in relationship with the
carrier. In this sense, the case commented upon
could be of practical significance for the purposes
of clarifying the legal nature of “dead freight”.

In the case referred to at the beginning of the
article, it is interesting to note the following cir-
cumstance. The Court of Appeal confirmed the er-
roneous, in our opinion, qualification of the “dead
freight” as a freight. Without going into the reasons
why the “dead freight” was qualified as a payment
under the contract, the Court of Appeal evaded
the answer in regard to this issue with reference to
a previously considered similar case between the
claimant and the respondent (“since the assessment
of the parties’ relations as obligatory was given earlier
in judgements on case N° A13-2003/2018, based on
which the dead freight on the results of navigation
in 2017 and interest under Art. 395 of the Civil Code
of the Russian Federation was recovered from the re-
spondent.”). How the assessment of the relationship
between the claimant and the respondent as oblig-
atory affects the qualification of the “dead freight”
as a payment under the contract or as losses in con-
nection with its breach is absolutely unclear. It is fair
to mention judgements in case No. A13-2003/2018

3% Roberts L. Deadfreight v Despatch // Shipping Newslet-
ter. 2013. Feb. P. 4-5 (https://www.clydeco.com/clyde/me-
dia/fileslibrary/Publications/2013/CC002733_Shipping_
newsletter_26_02_13.pdf); Owners Right to Deadfreight:
In a recent arbitration award, (London 7/21) a question
regarding an owners'right to deadfreight was considered
(https://www.themecogroup.co.uk/charterers-liability-in-
surance/publication/owners-right-to-deadfreight/).

3 Ruling of the Thirteenth Commercial Court of Appeal dat-
ed December 15, 2016, in case No. A56-84816/2015.
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do not explain why the respondent’s argument is
without untenable.

And yet, it seems that the legal nature of “dead
freight” has never caused any significant difficul-
ties and disputes in the international community.
At the same time, it is striking that the issues lying
in the more practical field of “dead freight” appli-
cation still relevant today were discussed in detail
in a comparative legal vein as far back as 110 years
ago within the framework of the Comité Maritime
International activities.

For example, the international community dis-
cussed the possibility of harmonization of national
legislations of member countries in terms of regula-
tion of freight (including “dead freight”) in 1909 at
the Conference of the Comité Maritime Internation-
al in Bremen. This initiative partly belonged to the
French Maritime Law Association, which prepared
a preliminary text of the proposed regulation.

The issue on the agenda was whether legislate
the compensation to the shipowner (in the amount
of half or all of the due freight) in case of breach by
the charterer due to provision of only part of the
cargo or avoidance of the contract, or whether to
leave this issue within the existing law of compen-
sation®. It was emphasised that leaving the issue
of the amount of “dead freight”in line of losses was
more characteristic of English law, while legislation
of continental law countries tended more towards
the statutory system of assessing such compen-
sation since the former way could lead to greater
injustice than the latter.

As far as we are aware, the issue of “dead freight”
was not specifically raised later in the Comité Mari-
time International deliberations*'. It should be not-
ed that the international community was far from
unanimous on the issues of this regulation, and
nevertheless, the Comité noted the significance
of the discussions for the purposes of legal har-
monization.

Finally, the second important issue should be
concerned, which can be considered by the exam-
ple of the case given at the beginning of the note,
because the approach to it could affect such con-
sideration. This is an issue of distinction between

40 Conférence de Bréme, Septembre 1909. | - Conflit des lois
en matiére de Fret. Anvers, 1911.P. 11 (https://comitema-
ritime.org/wp-content/uploads/2018/06/CONFERENCE-
DE-BREME-1909.pdf).

4 Official website of the Comité Maritime Interna-
tional (https://comitemaritime.org/wp-content/up-
loads/2018/08/CMI-Library-Ernest.pdf).
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two situations: when the charterer either does not
deliver the cargo for loading at all or deliver the
cargo, but in a smaller quantity than was agreed
by the parties.

We have already found out that in the latter case
the consequence for the charterer is the liability for
damages to the shipowner in the form of payment
of “dead freight”. Is it possible to talk about “dead
freight”in the first case?

A positive answer could be found to this ques-
tion in the early literature: the authors pointed out
that dead freight takes place if the charterer re-
scinded the contract before the expiration of the
loading period*.

In fact, the answer to the first question may
have two approaches. The first is the preserva-
tion of the contract and the payment of the “dead
freight” in the amount of the value of the total
shortfall. In such case, however, it is not clear what
the economic purpose of the contract is if the car-
riage does not actually take place and the vessel
leaves in ballast. This approach seems incorrect
(and seems to have been chosen by the courts at
the beginning of the case).

The second approach may consist of qualifi-
cation of such actions of the charterer as refusal
to perform the contract. Moreover, the failure to
provide the cargo for carriage in one case may in-
dicate the realization by the charterer of the right
to an unmotivated waiver of the contract (Art. 155
of the Merchant Shipping Code of the Russian
Federation), while in another case - a significant
violation of the contract (this is always a matter
of the court’s assessment of the specific circum-
stances of the case).

If, according to the circumstances of the case,
it is clear that the charterer does not intend to
transport the cargo, then it seems that it is pre-
cisely about the exercise of his right to unilaterally
waive of the contract. If reasonable expectations,
which are created for the carrier, depicts that the
cargo will be delivered for carriage according to
the contract, then it should be a significant breach
of the contract by the charterer. Of course, in each
specific case, taking into account the circumstanc-

42 Lopuski Y, Kholovinski Y. Contract for the Carriage of Cargo
by Sea under the Legislation of European Socialist Coun-
tries. Moscow, 1971. P. 67.
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es of the case, the answer may vary from one to
the other.

Nevertheless, it is important that in two situa-
tions the consequences will be different. They will
fit Art. 155 of the Merchant Shipping Code of the
Russian Federation or, if there are no special rules
on unilateral lawful refusal, consequences in the
form of compensation to the contractor for the ex-
penses actually incurred (§ 1 of Art. 782 of the Civil
Code of the Russian Federation; or the application
of Art. 155 of the Merchant Shipping Code of the
Russian Federation by analogy). If there is a case
of a material breach of the contract - recovery of
damages to the contractor.

With regard to the legal dispute described at
the beginning, it seems obvious that such refusal
on the side of the charterer exists — a notification,
stating that applications for transportation in nav-
igation 2018 will not be submitted. However, the
court assessed this evidence differently and did not
see in it the will for unilateral unmotivated refusal
of the contract, considering it as an unlawful refusal
to perform the contract. It is obvious that with a dif-
ferent assessment of such evidence (in our opinion,
evidently testifying to an unmotivated lawful refus-
al of the contract), the size of the penalty in favor of
the plaintiff would be absolutely different.

* % ¥

Therefore, the following main brief conclusions
can be drawn:

1.”Dead freight”is not a legal term used in the
law, but rather an economic designation of some
type of compensation, reimbursement to the ship-
owner for the difference between the volume of the
cargo guaranteed by the charterer for transporta-
tion and the volume actually provided.

2.The claim for compensation of “dead freight”
arises in the situation of breach of contract by the
charterer and on the shipowner’s side only. It is
a marine claim not secured by a maritime lien.

3. The legal nature of “dead freight” in Russian
law is that it represents ordinary civil law losses with
all the consequent requirements to their proof, as
well as the need to comply with the obligation to
mitigate them. However, “dead freight” can also
take the legal form of liquidated damages and even
afine (penalty). =



V. Ob30P HOBNHOK JINTEPATYPbBI MO MOPCKOMY TTPABY

1. Kabyc T. [Jbro-0unudxeHc u omKpbimoe
mope. | Cabus, T. (2021). Due Diligence and the
High Seas. Routledge.

B nocnepgHee Bpema HabntogaeTca ctpemumTenb-
HbI POCT MHTepeca K Ablo-ANSINIKEHC, 0COOEHHO
B 06/1aCTU SKOSTOTMYECKOTO U MOPCKOTO NMy6IMYHOIo
npasa. Mexay Tem co3gaeTtca BneyaTieHne, 4to Bo-
KpYr 3TOro NOHATMA MMeeT MecTo Hepasbepuxa. AB-
NAETCA NN AbO-AUNNIXKEHC MPVIHLMMNOM, MPaBUIIOM,
CTaHAAPTOM MU YeM-To apyrum? B gaHHOWM KHure
B NepBYto ouepenb NpoBoauTca rnybokoe nccneno-
BaHWe JaHHOW KOHLEeNUWK, ee Lenen 1 MeXaHU3MOoB,
YTO MO3BOJIAET CO34aTb LIEIOCTHYIO TEOPUIO [ibto-
OVNVNOXKEHC, COOTBETCTBYIOLLYIO OOLWMM HOpMam
06 OTBETCTBEHHOCTU rocygapcTaa. [lommnmo 31oro,
B JaHHoW paboTe nccnegyeTca Nofe3HOCTb 3TOro
WHCTPYMEHTA /1A PeLleHs COBPEMEHHBIX NPobiem
perynmpoBaHna OTKPbITOro MOpS.

2. Uumnnanc M. Skoso02uyecKkue HOpMbl 8 MOP-
ckom npaee. | Tsimplis, M. (2021). Environmental
Norms in Maritime Law. Edward Elgar Publishing.

B sToM akTyanbHoW paboTe nccnepyertca pe-
dbopma Mopckoro npaea, KoTopasa NPOBOAMTCA
NoA BANAHMEM HOBbIX SKONOMMYeCKUX NPUHLMMOB,
1 NOCNeACTBMA COOTBETCTBYIOLLMX N3MEHEHWUI ANs
NPaBOBbIX OTHOLIEHWI MEXAY UIPOKaMU MOPCKOM
oTpacnu. B 3Ton KHure gaeTca KOMNIeKCHas oLeH-
Ka NprYIMeHeH1A 3KONOrMYecKnx NpuHLUNoB s
perynnpoBaHns TOProBOro 1 HEKOMMEPYECKOTO
MopennaBaHuA. B Hel foKa3biBaeTCcA, YTO HOpP-
MaTUBHble 6apbepbl, KOTOPble COXPaHATCA Noja
BAVAHNEM CUIOMUHYTHBIX GUHAHCOBBIX MHTEPEeCoB
1 HEPABEHCTBA CU MEXKAY rOCyAapCTBaMK, a TaKkKe
TEXHOKpaTMyeckoro xapakrepa VIMO, 3agepxu-
BaloT HeobXxoAUMbIe M3MEHEHUA NO NOJAEPKKe
YCTONYMBOrO Pa3BUTUA U TEM CaMbiM CTaBAT Noj
yrpo3y MOPCKYyto cpegy.

3. Tectep P.K. Mopckue nepego3ku nuujeeo2o
cbipba: y6bimku u komneHcayuu. | Tester, R.C.
(2021). Fresh Produce Shipping: Damages and
Compensation. Informa Law from Routledge.

OTa KHWra npegcTaBnaeT cobon rnybokoe nc-
cnepoBaHvie NPeTeH3NoHHOM PaboTbl MO BO3AYLU-
HbIM 1 MOPCKUM NMepeBo3KaM MPU HaXOKAEeHUM

ToBapos B nyTu. OHa Npu3BaHa AaTb OPUEHTUPSI
1 MOMOYb KOMMAHUAM — NPOV3BOAUTENAM MKLLe-
BOrO Cblpbf BHEAPUTb Nyyllne NPaKTUKN MO COBep-
LUEHCTBOBAHMIO MEXaHV3MOB B3bICKaHUA YObITKOB
C HAHATbIX MU NepeBo34nKoB. OCHOBHOE BHUMa-
Hue ygenaeTca opuanyeckon 3awmute u HlaHcam
B3bICKaHWA YObITKOB AN KOMMaHWI, 3aHNMaIOLLNX-
CA BblpallyBaHNEM, MPOJaxKel N TPaHCMOPTUPOB-
KOW NunLweBOro cbipbA. B KHMUre gaetca npocroe
PYKOBOACTBO MO NMOArOTOBKE NCKOBbIX 3aABNEHUN
1 TpeboBaHMAM K 1X nogave. B Hel npencTaBneH
0630p MOPCKUX TEPMUHOB 1 NpoLieayp, CBA3AHHbIX
C NpeabsABNeHNeM UCKOB. M3gaHre copepXmT KOH-
KpeTHble 1 feTanbHble OTpacieBble AaHHble ANA
YUYaCTHUKOB pbIHKa, KOTOpPbIe Yalle BCero He Mo-
ryT NOAyuYnTb JOCTYN K NOJo6HON nHbopmaymm
6e3 nprBfeYeHNA IKCNEPTOB UM LPUANYECKNX
KOHCY/IbTaHTOB.

4. Informa UK Ltd. (pea.). Mopckoli amnac
Mupoebix Nnopmoe u cy0oxo0HbIx patioHoa Jnol-
0a2022-2023. 32-e n3p. | Informa UK Ltd. (ed.).
(2021). Lloyd’s Maritime Atlas of World Ports and
Shipping Places 2022-2023. 32" ed. Informa Law
from Routledge.

M3paBaembii ¢ 1951 r. «kMopckon atnac Jinown-
[a» ABNAETCA CTapelwmnm 1 Hambonee N3BeCTHbIM
aTnacom B MopcKkown otpacnu. OH ocTaeTca no-
npexHemy BCeEOOBbEMITIONM CMPABOYHNKOM A1
onpepenieHna CamblX OXKIMBJIEHHbIX MOPTOB 1 CyO-
XO[HbIX MOPCKUX PAaiOHOB MMPa, MpUYemM faHHOe
n3gaHue 6b1710 NONTHOCTBLIO OOHOBMIEHO 1 JOMONHe-
HO COBEpPLUEHHO HOBbIMW KapTaMu 1 S1eMeHTamu,
npur3BaHHbIMK 0b6nerynTb TpeboBaHMA K COBpe-
MeHHOMY 1 6e3 TOro 3arpyeHHoOMy PabOTHUKY
CyOOXO[HOW oTpacu.

B uspgaHuum gna 2022-2023 rr.:

+  MOJIHOCTbIO YUTeHbl BCE HOBblE HaVMEHOBaHUsA
W rpaHuLbl MOPTOB;

+ cofeprkaTca akTyanbHble npasuna MAPTOJ
(2021), Bkntoyan SECA (30Hbl KOHTPOJIA BblIOPO-
coB cepbl) 1 PSSA (0cob60 ysa3BMMblE MOPCKUE
palfoHbl) MO BCemMy MUpy;

+  OBYXCTPaHWYHbIV Pa3BOPOT C yKa3aHVeM ouva-
roB NMpaTCcTBa M AeTasibHbIM aHaNM30M Hepe-
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KOMeHJyeMbIX MapLUPYTOB, a TakXXe CUMBOJI,
YyKa3blBaOLWMIA Ha MeCTa HanafeHna NmpaToB
Ha OCHOBHbIX KapTax;

+  MWPOBaA KapTa NPUBMBOK U BaKUMHALWI, He-
06x0AMMBIX AR 3aLWKTbl OT OCHOBHbIX MUPOBbIX
3ab0neBaHunI;

+ aKTyaNbHble Tabnuubl MOPCKNX PAaCCTOAHUN
N CTaTUCTMKA TOProBoro ¢oTa.

5. MepkuH P. Mopckoe cmpaxoeaHue: ucmo-
puko-npasoeoe uccnedoeaHue. | Merkin, R.
(2021). Marine Insurance: a legal history. Edward
Elgar Publishing.

JTa aBTOpUTETHAA paboTa NpeacTaBnseT cobomn
KOMMJIeKCHOe McCiefoBaHne NpaBoBOro 1 UCTo-
pUYeCKOro acneKkToB MOPCKOro CTPaxOBaHNA 1 CO-
LEepXunT B cebe Noapo6HbI 0630p COObITUN 1 NpK-
UVH, KOTOpPble NPUBENM K KOgUpUKaLmm MopcKoro
CTpaxoBaHUA B 3aKOHe O MOPCKOM CTPaxoBaHU
1906 r. B KHMre paccmaTtpurBaeTca pa3BuUTUE NPaBo-
BbIX MPVHLMUMNOB 1 NpeLefeHTHOro NpaBa, KoTopble
neXat B OCHOBe 3akoHa. Bce 310 no3sonaeT npo-
AEMOHCTPMPOBATb, HACKONbKO ycnewHown 6bina
JaHHaa koanduKaLuma, U OTPa3nTb akTyanbHOCTb
yKa3aHHbIX UCTOPUYECKMX NpeLedeHToB And co-
BPEMEHHOrO NpaBa MOPCKOro CTPaxoBaHKA.

6. 3oy K., Teneceuku A. (pea.). Mopckue Ha-
Yy4Hble Uccs1e008dHuUsA, HOBble MOPCKUE MexXHO-
Jlo2uu u Mopckoe ny6nu4Hoe npaeo. | Zou, K.,
& Telesetsky, A. (eds.). (2021). Marine Scientific
Research, New Marine Technologies and the Law
of the Sea. Brill Nijhoff.

Mpw HabnoaeHM 13 KOCMOCA MOXET NoKa3aTb-
s, yTo NnaHeTe 3emns 60sble NOAXOAUT Ha3BaHVe
«lNnaHeta OkeaH». [InAa npaBuTenen MOPCKNX rocy-
[apCTB OKeaHbl — 3TO HOBble py6exu AnA HayUHbIX
OTKPbITUI N BHEAPEHNA COBPEMEHHbBIX TEXHONOT .
B 31O KHUWre cogep»aTtca U3blCKaHUA MeXayHa-
popgHow rpynnbl yueHbix 13 Asunn, EBponbl n Ceep-
HOW AMEPWMKM O CYLLECTBYIOLLMX 1 Pa3BUBAIOLLMXCA
MPaBOBbIX PEXNMAX, YCTAaHOBIEHHbIX A1 MOPCKNX
HayUYHbIX UCCNedOBaHNN N MOPCKMUX TEXHONOTMNN
B pamkax KoHseHunn OOH no mopckomy npasy.
PaccmoTpeHHble TeMbl BKIKOYAOT MOPCKME Hayu-
Hble nccrnefoBaHNA B CMOPHbIX paoHax, 6ecnu-
NOTHbIE 1 aBTOHOMHbIE TOProBble Cyfa, nnaByyne
aTOMHbIe 3N1EKTPOCTAaHL N N MOPCKUE FeHeTnYe-
CKre pecypcbil.

7. AsHap M. Mopckue npumsaA3saHus U noo-
800Has apxeoJsio2usi: HA hepece4eHUU ucmopuu
u nonumuku. | Aznar, M. (2021). Maritime Claims
and Underwater Archaeology: when history meets
politics. Brill Nijhoff.
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B KakoW cTeneHn NofBOAHAA apXxeonorua n nog-
BOOHOE KYNbTypHOE Hacneane MOryT CyXuTb
Ha NoJNib3y MOPCKUM NPUTA3aHUAM rocyaapcrea?
MHorue cTpaHbl BrosHe 060CHOBAHHO pacLIMpPUIIM
CBOIO 3aKOHOAATENbHYIO U UCMONTHUTENBHYO OPUC-
OVIKLMIO Ha MOPe [0 BHELIHEN rpaHuLbl Npuiexa-
Lel 30HbI C Liefibio JyYLlei 3anTbl NOABOLHOIO
KynbTypHoro Hacneamsa. OgHako HeKOTopble Fo-
CynapcTBa, Takue Kak KaHaga B ApkTuke, Kutanm
B IO>kHO-Kuntarickom mope nnu Poccma B Kpbimy,
nayT 1 Janblue, 3aABNAA O CBOEM CyBepeHuTeTe
Haf, CNOPHbIMM MOPCKMMIY parioHaMU MW faxe
OTKpPbITbIM MOpeM. B faHHOW KHWre, npeaHa3Hayer-
HOW 151 O PUCTOB-MEXAYHAPOAHNKOB U apXeoJio-
roB, KPUTMYECKMN OLIEHBAIOTCA ST COBPEMEHHbIE
TEHOEHUUN N aHaNU3NPYITCA 3TU NMOUCKU «Mo-
rpebeHHoro cysepeHuteta» (buried sovereignty)
C IOPUANYECKMX, UCTOPUYECKUX W STUYECKUX MO-
3ULNINA.

8. BugHann C., Myp C. CyoocmpoeHue: npa-
8060e pezy/iupoedHue U npakmuka. 2-e nsg. |
Beadnall, S., & Moore, S. (2021). Offshore Con-
struction: law and practice. 2™ ed. Informa Law
from Routledge.

JTa o6HOBNEHHasA paboTa npeacTaBnseT cobomn
npakTnyeckoe pyKOBOACTBO MO NMpefoTBpalle-
HUIO 1 pa3peLleHto CNOPOB NPU CTPOUTENLCTBE
MOPCKMX YyCTaHOBOK 1 cynoB. OHa oxBaTbiBaeT
BeCb npouecc NOCTPOMKN OT NepBOHaYanbHOM
KoHuenuun go yctaHoBku (installation). Ana
Ka)goro 3Tana B Hel cofepxaTca KOMMeHTapum
OTHOCUTENIbHO TUMMWYHbIX JOFOBOPHbIX YC/IOBUIA
1 NpeanaranTcA COBETbl SKCMEePTOB, OCHOBAHHbIE
Ha NpMMepax U3 peanbHON NpakTUKW. [JaHHoe,
BTOpOe, nsgaHue 6bi10 obHoBNeHO 1 BOMpaeT
B cebsa aKTyanbHyl cyfebHyo NpakTUKy 1 HOBYHO
rnasy o ¢uMHaHcMpoBaHuu. B cywecTtsyowme
rnaBbl BKJOYEHA AOMONHUTENbHAA UHPOPMALNA
0 MexaHW13Max onnatbl, TPaHCMOPTUPOBKE 1 YCTa-
HoBKe (installation).

9. Poua A. YacmHele nuya Kak cy6sekmeol
mex0yHapoOH020 npaea: Kpumu4veckuli aHanaus
npasocy6seKmHocmu 8 MoOpcKom ny6/1u4HOM
npaee. | Rocha, A. (2021). Private Actors as Par-
ticipants in International Law: a critical analysis
of membership under the law of the sea. Hart
Publishing.

B 37O KHUre paccmaTpurBaeTca NpaBocyObeKT-
HOCTb YaCTHbIX JINL B COOTBETCTBUMN C HOPMaMM
MEXAYHapOAHOro MOPCKOro ny6anyHoro npaea.
B Hell npepgnaraeTcA MeTOAONOrNA KOHLENLUM
e[MHOMN NPaBOCyObEKTHOCTUN 1 [aeTCA YETKOe Mo-



HYMaHVe OaHHON XapaKTepUCTUKIM NnLa B Mexay-
HapoZHOM npa.e. Bce 370 N03BONAET yCTaHOBUTb,
B KaKOW CTeneHu YacCTHble nuua MoryT obnapatb
npaBamu 1 HeCTV topuanyeckne obasaHHocTy. [ina
3TOro UCMOoJNb3yeTCA TeOPeTUYECKas Mofeslb, KOTO-
pas NO3BOJIAET YNTATENIO NCTONKOBaTb 3HAYMMOCTb
npas 1 06A3aHHOCTEN B MeXXAYyHapOAHOM Mpase.
OTa yHUKanbHasA 1 MHHOBALMOHHaA paboTa ABNsA-
€TCA 3HAUUTENbHBIM BKJTAAOM B TEKYLLMIA HaYUHbI
AVNCKYPC O YaCTHbIX CYyOBbeKTax B MEXAYHAPOLHOM
npase.

10. Bangepusaar [i., Opan H., CtuBeHc T.
(pea.). CnpasoyHuK uccnedosamesns no npaso-
680MY pez2y/IupO8aHUIO0 U noJlumuke 8 o6iacmu
3akucneHus okeaHd. | Vanderzwaag, D., Oral, N.,
& Stephens, T. (eds). (2021). Research Handbook
on Ocean Acidification Law and Policy. Edward
Elgar Publishing.

JTa KHUra npegcraBnaet cobon NyTeBOaHYIO
HWUTb MO 3anyTaHHOMY MaCcCUBY HOPMATMBHbIX aK-
TOB 1 PyKOBOACTB, NpefHa3HauYeHHbIX AN1A NpoTu-
BOAENCTBMA MHOTOUYNCIIEHHBIM MPUYNHAM 3aKUC-
neHVA okeaHa. B Hel nccnegytotca orpaHuyeHnn
1 BO3MOXKHOCTY A1 pelleHmsa npobnembl 3aKmnc-
NEeHNA OKeaHa Ha rnobanbHOM YPOBHe, BKJtoUan
MHOTOCTOPOHHME MeXAYyHapOoaHble CornalleHusn
Mo 3Konoruu, Mopckoe nybaMyHoe NpaBo 1 aKTbl
0 npaBax yesioBeKa. B kKHure Takxe onucbiBaoTCA
pervioHanbHble U HaLMOHasbHble MOAXOAbI 1 MPO-
6nemMbl MO pearnpoBaHMIO Ha 3aKMCIeHNe OKeaHa.
MNoauepknBaeTca ocobas yA3BMMOCTb APKTUKN,
AHTaPKTUKN 1 10>KHOW YacTy Txoro okeaHa. Kpome
TOro, 06061WWaTCA OrpaHMUUTENIbHbIE OTBETHbIE
Mepbl, peasiaraeMble PErMoHaIbHbIMU MOPCKMMM
nporpamMmmamu U permoHasnbHbIMU OpraHm3aumsa-
MM MO YrpaBfieHno pbiGHbIM Npombiciiom. [laeTca
aHanu3 cygebHom npakTuku Asctpanuu, bpasunun,
Kutasa n CLUA.

11. Cionn C. O6ecnevyeHue omeemcmeeHHo-
cmu: 3Kos102u4eckoe 3aKoHOo0ameJsibCMeo Nnopy-
qYuewuxcsa 20cyoapcme 8 omHoweHuu 21y60kKo-
800HOLUI pa3pabomku MOpcKo20 OHA U NpaKMukKa
Kumas. | Xu, X. (2021). Responsibility to Ensure:
sponsoring states’ environmental legislation for
deep seabed mining and China'’s practice. Brill
Nijhoff.

Mpeanpuatna (the contractors) — 310 YacTHble
UNN roCyAapCTBEHHbIE KOMMaHUKM, OCyLLeCcTBAA-
lowue geatenbHocTb B PalioHe (the Area), KoTo-
pble B CUTy OTCYTCTBUA Y HUX NMPaBOCYObEKTHOCTY
B MeXJyHapoAHOM NnpaBe He UMeloT 06A3aTeNbCcTB
B pamkax KoHeHunn OOH no mopckomy npasy.

IV. 0630P HOBUHOK JIUTEPATYPbI [0 MOPCKOMY MPABY

B aton KHure CaHncuHb Cion aHanu3npyeT 1 nog-
yepKMBaeT TO, Kak rocyaapcTea obecneumsaioT
cobniofieHne ux NPeanpUATUAMUN SKONOTNYECKNX
06A3aTeNbCTB COrnacHo KoOHBEeHLMN 1 CMEXHbIM
HOPMaTUBHbIM aKTam MyTeM MPUHATUA HaLWO-
HanbHOTO 3aKoHofaTeNnbCcTBa. ABTOp uccnegyer,
KaKk 1 B KaKoW cTeneHn Nopy4urBLLeecs rocyfap-
CTBO NPVBOAUT B AENCTBME N UMMNIEMEHTUPYET
MeXAYHapPOAHY CUCTEMY Ha HaLMOHaNbHOM
YPOBHE 1 KOMMEHCUPYET HEQOCTATKN OTCYTCTBUSA
MeXOYHapO4HOW CUCTeMbl MO KOHTPOJIO 3a Npej-
npuatTuammn. [lanee aBTop NPMBOAMWT B KauecTse
npriMepa 3aKkoHoZaTeNnbCcTBO KnTtan 1 nsnaraert, Kak
OHO MOTJI0 Obl ObITb YNyULLIEHO.

12. 30y K. Mexx0yHapooHoe mopckoe ny61uy-
Hoe npaeo 8 XXI eeke: npakmuka 2ocydapcmea
Bocmouynoli Asuu. | Zou, K. (2021). The Interna-
tional Law of the Sea in the 21% century: state
practice in East Asia. World Scientific Publishing
Company.

MexayHaponHoe mopckoe nybnnyHoe npaBo
ABMSETCS CTapelLlen 1 B TO Xe BpeMs OblCTpopas-
BMBaloOLLEiCA OTPacC/blio MeXAYHapOo4HOro npa-
Ba. MNocne BctynneHna B cuny KonseHuumn OOH
no Mopckomy npasy B 1994 r. B chepe MOpPCKOro
ny6aMYHOro nNpaBa NPOU3OLWAN 3HAYUTENbHbIE
n3meHeHuA. HekoTtopble nosioxeHusa KoHBeHL MK
[OKa3asin CBOK HECOCTOATENbHOCTb, ABYCMbIC-
NEHHOCTb Y 3aTPYAHUTENBHOCTb MO 3DEKTVBHO-
My NMpUMeHeHNo. B faHHOW KHUTe NpeanpuHATa
NonbITKa OTPa3nTb NoCnefHne TPeHAbl MOPCKOro
nybnuyHoro npasa. XotA B paboTe ncnonb3yeTca
KOMMIEKCHbIV Nnoaxof, 0coboe BHUMAHMeE B Hel
yaenaetca BoctouHonm Asnnm — camomy grHamuny-
HOMY MO SKOHOMWYECKOMY Pa3BUTUIO PErMOHY
N cCamOMy HecTabunbHOMY palioHy B KOHTEKCTe
MOPCKUX CMOPOB B COBPEMEHHOM MUPE.

13. Ma C. (pea.). Apxunenaz Cnpamnu u mex-
dyHapoOHoe npaeo: npasosbie Memoobl COCy-
wecmeosaHusA u compyoHu4ecmeda Ha CNOPHbIX
meppumopusx. | Ma, X. (ed.). (2021). The Spratly
Islands and International Law: legal solutions to
coexistence and cooperation in disputed areas.
Brill Nijhoff.

B aton kHure CiosyaH Ma npegnaraetca noga-
POGHBIN aHaNM3 NPaBOBbIX METOAOB MO JOCTMXe-
HUIO MMUPHOTO COCYLLECTBOBAHUA 1 COTPYAHMUYE-
CTBa Ha apxunenare Cnpatnu B OTCYTCTBME Lenu-
MUTaLUN MOPCKMX NPOCTPAHCTB. ABTOp GpocaeT
BbI30B KJlaCcCMYeCKO MoAenn TeppruTopuanbHoOn
IOPUCAMKLMM B MEXAYHAapPOAHOM Npase, KoTopas
HeaddeKTMBHA B KOHTEKCTe ocTpoBoB CnipaTnu,
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rAe CNOXHble, CMOPHble CUTyaummy TPebyioT rmbKux
peweHunin. CtoayaH Ma OCHOBbIBAaET CBOV MO3ULINN
Ha Ayanv3me MaTepuasnbHOro 1 NpoLeccyanbHOro
MeXYHapOoaHOro npasa 1 UCMosb3yeT pasHble 1c-
TOUHUKM MEXAYHapOAHOro Npaga, BKJYas npe-
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LefeHTbl, MeXAYHAaPOAHbIE COrNaLlleHUs, MPaKTUKY
1 BOKTPWHY, UTO No3BonsaeT chopmynmpoBaTb HO-
Bble, KOHKpeTHble NpeasioxKeHnsa No BbiCTpausa-
HUIo anAa octpoBoB Cnpatnu ganbHenwero nyTn
pa3ButuA. =



V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

1. Cabus, T. (2021). Due Diligence and the High
Seas. Routledge.

There has been a rapid growth of interest in due
diligence, especially in the fields of environmental
law and the law of the sea. Yet, confusion seems
to surround this notion. Is due diligence a princi-
ple, arule, a standard or something else? This book
firstly explores thoroughly the concept of due dili-
gence, its purpose and its mechanisms in order to
propose a comprehensive theory of due diligence
in harmony with the general law of State respon-
sibility. In the meantime, this book also explores
the usefulness of due diligence to address modern
challenges afflicting the high seas.

2, Tsimplis, M. (2021). Environmental Norms
in Maritime Law. Edward Elgar Publishing.

This timely book examines the reform of ma-
ritime law under the influence of environmental
principles and the effects of these changes in the
legal relationships between maritime stakehold-
ers. Providing an integrated assessment of the use
of environmental principles in the governance of
shipping and maritime law, it argues that normative
barriers supported by short term financial interests,
the balance of power between states and the tech-
nocratic character of the IMO are delaying neces-
sary changes to support sustainable development
and thus endanger the marine environment.

3.Tester, R. C. (2021). Fresh Produce Shipping:
damages and compensation. Informa Law from
Routledge.

This book is an in-depth study of air and ocean
goods-in-transit claims. It sets out to guide and
assist businesses within the fresh produce indus-
try to successfully implement the best processes
and procedures to maximise their recovery efforts
against contracted carriers. It focuses heavily on
protecting the rights and recovery aspects of com-
panies involved in growing, selling, and transport-
ing fresh produce. It gives an easy-to-understand
guide to the management and requirements of
submitting claims. It provides an overview of the
shipping terms and procedures involved when rais-
ing a claim. The book offers specific and detailed

industry knowledge to stakeholders who would not

normally have access to such information without

the employment of specialists or legal counsel.

4. Informa UK Ltd. (ed.). (2021). Lloyd’s Ma-
ritime Atlas of World Ports and Shipping Places
2022-2023. 32™ ed. Informa Law from Rout-
ledge.

Published since 1951, Lloyd’s Maritime Atlas is
the oldest and most respected atlas in the shipping
industry. A comprehensive reference for locating
the world’s busiest ports and shipping places, this
new edition has been fully updated and enhanced
with brand new maps and features to alleviate the
demands on today’s busy shipping professional.

In the 2022-2023 edition:

. fully up to date with the latest port names and
locations;

+ up-to-date MARPOL regulations (2021), includ-
ing SECA areas and worldwide PSSAs;

« double page spread revealing piracy hotspots
and detailed analysis of routes to avoid as well
as a symbol indicating incidence of piracy on
the main maps;

« world map of vaccinations required to protect
against major global diseases;

+ up-to-the-minute Marine Distance Tables and
fleet statistics.

5. Merkin, R. (2021). Marine Insurance: a legal
history. Edward Elgar Publishing.

This authoritative work forms a comprehensive
examination of the legal and historical context of
marine insurance, providing a detailed overview of
the events and factors leading to its codification in
the Marine Insurance Act 1906. It investigates the
development of the legal principles and case law
that underpin the Act to reveal how successful this
codification truly was, and to demonstrate how
these historical precedents remain relevant to ma-
rine insurance law to this day.

6.Zou, K., & Telesetsky, A. (eds.). (2021). Ma-
rine Scientific Research, New Marine Technologies
and the Law of the Sea. Brill Nijhoff.

Viewed from space, one might imagine “Planet
Ocean”a more apt name for Earth. For policymakers
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from oceanic States, the oceans are the next fron-
tier for scientific discoveries and deployments of
new technologies. This book offers legal insights
from international scholars based in Asia, Europe,
and North America on existing and evolving legal
regimes for marine scientific research and marine
technology under the UN Convention on the Law
of the Sea. Topics covered include marine scientific
research in disputed areas, unmanned and autono-
mous merchant ships, floating nuclear power
plants, and marine genetic resources.

7. Aznar, M. (2021). Maritime Claims and Un-
derwater Archaeology: when history meets poli-
tics. Brill Nijhoff.

To what extent can underwater archaeology and
underwater cultural heritage support a State’s mar-
itime claim? Many States have plausibly extended
their maritime legislative and executive jurisdiction
to the outer limit of the contiguous zone to better
protect underwater cultural heritage. However,
some States-such as Canada in the Arctic, China in
the South China Sea, or Russia in Crimea-are going
further, claiming sovereignty over disputed mari-
time areas or even the high seas. This book, aimed
at internationalists and archaeologists, critically as-
sesses these recent practices, reviewing this search
for buried sovereignty from a legal, historical, and
ethical perspective.

8. Beadnall, S., & Moore, S. (2021). Offshore
Construction: law and practice. 2" ed. Informa
Law from Routledge.

This updated book provides practical guidance
on avoiding and resolving disputes in the construc-
tion of offshore units and vessels. It covers the en-
tire construction process from initial concept right
through to installation, at each stage commenting
on typical contract terms and offering expert ad-
vice based on real-life examples. This second edi-
tion has been updated to include new case law as
well as a new chapter on financing. The existing
chapters will feature more information on payment
mechanisms and on transportation and installation.

9. Rocha, A. (2021). Private Actors as Partici-
pants in International Law: a critical analysis of
membership under the law of the sea. Hart Pub-
lishing.

This book examines the status of private actors
as subjects of law under the rules of the interna-
tional law of the sea. Providing a methodology for
the notion of a single legal personality, it provides
a clear understanding of membership in inter-
national law in order to establish to what extent
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private actors can be rights-holders or duty-bear-
ers. It does this by taking a theoretical perspective
which allows the reader to interpret their relevance
in international law. This unique and innovative
work makes a significant contribution to the cur-
rent scholarly debates on private actors in inter-
national law.

10.Vanderzwaag, D., Oral, N., & Stephens, T.
(eds). (2021). Research Handbook on Ocean Acidi-
fication Law and Policy. Edward Elgar Publishing.

This book provides a guide to navigating the
tangled array of laws and policies available to
counter the multiple threats of ocean acidification.
It investigates the limitations and opportunities
for addressing ocean acidification under global
governance frameworks, including multilateral
environmental agreements, law of the sea and hu-
man rights instruments. The book also describes
regional and national approaches and challenges
in responding to ocean acidification. The special
vulnerabilities of the Arctic, Antarctic and South Pa-
cific are highlighted. Limited responses by regional
sea programmes and regional fisheries manage-
ment organizations are summarized. Case studies
are provided from Australia, Brazil, China and the
United States.

11. Xu, X. (2021). Responsibility to Ensure:
sponsoring states’ environmental legislation for
deep seabed mining and China'’s practice. Brill
Nijhoff.

The contractors are those private or state-
owned companies that carry out activities in the
Area, which, due to the lack of subjectivity under
international law, are not obliged by the UNCLOS.
In this book, Xiangxin Xu highlights and analyses
how states ensure their contractors’ compliance
with environmental obligations under the UNCLOS
and related legal instruments by enacting national
legislation. She examines how and to what extent
the sponsoring State validates and implements
the international system at the domestic level and
makes up for the shortcomings of the international
system in managing contractors. The author fur-
ther takes China’s legislation as an example and
provides how it can be improved.

12. Zou, K. (2021). The International Law of
the Sea in the 21 Century: state practice in East
Asia. World Scientific Publishing Company.

The international law of the sea is the oldest
branch in traditional international law but also a fast
developing branch in contemporary international
law. After the entry into force of the UN Convention



on the Law of the Sea in 1994, there have been con-
siderable developments in the field of the law of the
sea. Some provisions of the Convention proved to be
inadequate, ambiguous or difficult for an effective
implementation. This book attempts to reflect the
latest developments in the law of the sea. While the
book takes a holistic approach, it has made a special
reference to East Asia, the most vibrant region in
economic development and the most volatile place
in maritime disputes in today’s world.

13. Ma, X. (ed.). (2021). The Spratly Islands
and International Law: legal solutions to co-
existence and cooperation in disputed areas. Brill
Nijhoff.

IV. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

In this book, Xuechan Ma offers a detailed ana-
lysis of legal solutions to achieve coexistence and
cooperation in the Spratly Islands in the absence
of maritime delimitation. This book challenges the
classical territoriality model of jurisdiction in in-
ternational law, which is ineffective in the Spratly
Islands context where complex and contentious
situations call for different solutions. Based on
the substance-procedure duality of international
law, the author draws on extensive sources of in-
ternational law including cases, treaties, practice
and doctrine, and formulates novel, concrete pro-
posals to indicate the way forward for the Spratly
Islands. =
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