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BcTtynutenoHoe cnoBo

BTopown BbinycK »XypHana 3a 2026 rof oxBaTbiBaeT Nepuog
C anpens no MoHb. B 3Tn Tpu mecAla ogHMM 13 FnaBHbIX COObI-
TUIM OTPaC/IN CTanu KONNOKBUYM U accambnesa MexayHapogHo-
ro MOPCKOro KoOMuTeTa, KoTopble npownu B Pno-ge-KaHenpo.
Tam A B KauecTBe npe3ngeHTa Accoymauymm MOpCKOro npasa
npepactasnan Poccninckyto Oepepavmio.

3a ueTbipe AHA B bpa3mnum mbl ¢ Konneramm ycnenu obcyamnTb
LWMPOKMIA MyNn TEM: OT AeKapboHM3auumn CygoX0aCTBa A0 MOLUEH-
HUYECKUX CYQOBbIX PeecTpoB U Npobnembl «<TeHeBoro ¢Gnotay.
O Poccum roBopunn npakTuyeckn Ha Kakgonm ceccum. K coxa-
NEHVIIO, HaLLa CTPaHa YyNoOMMHANacb He B CBA3M C KAKUMU-TO [O-
CTVXKEHUAMYN B 06/1aCTV MOPCKOIO NMpaBa Uiv TOProBoro Mope-
nnaBaHWsA, a UCKNUYNTENbHO B KOHTEKCTe 60pbObl C «TeHEeBbIM
dnotom», 06X0L0M CaHKLMIA U PacTyLMMN PUCKaMK AS1A OKPY-
»KaroLen cpegabl.

Opyrue oTpacneBble MEPONPUATUA YXKe Ha eBPOMENCKOM KOHTUHeHTe nocetun uneH Young RUMLA Erop
KonecHuK, noarotosre pa3BepHyTbili penoptax. OH noyyacteoBan B KoHdepeHumm «Naval 2026: cTpo-
NTENbCTBO, PEMOHT, CTPaxoBaHMe u GprHaAHCMpPOBaHMe» 1 B HaunmoHanbHOM KOHrpecce, npoLleLlem
B Magpuge nog aesnsom «[TpnnvBbl nepemeH: Kypc Ha BaneHcuio».

DTOT HOMep Y Hac TeMaTMYeCKniA, NO3TOMY Cpa3y NATb CTaTell B HEM NOCBALLEHbI MOPCKOMY CTPaxXOBaHUI.
Hanpumep, OMmutpun PbixkoB CpaBHUN CTpaxoBaHMe OTBETCTBEHHOCTN MOPCKOrO areHTa 1 akcneguTopa.
MepBoe $poKycrpyeTca TONbKO Ha HenpefHaMepeHHbIX NPOodeCcCUOHaNbHbIX OWKOKax U MOMHOCTbIO UC-
KntoyaeT pUCK yTpaTbl UK NOBPEXKAEHNA TPy3a, @ BTOPOE HamnpaB/ieHO Ha yperynmpoBaHue yObITKOB,
CBA3aHHbIX C MOBPEXAEHNEM UM YTPATOM rpy3a, NMO3TOMY OLLYTUMO [OPOXKeE.

Anekcanap KapTtalwoB paccmoTpen BONpoChl HapyLeHMA OroBOPKMU 0 6e30MnacHOM NopTe Kak OfHOro
N3 OCHOBHbIX PYCKOB, MOKPbIBAEMbIX CTPaxoBaHMEM OTBETCTBEHHOCTM dpaxToBaTend. ABTOp M3yuumn
KpuTepun 6e30nacHOro nopra, BblpaboTaHHbIe aHMNCKOW CyAebHON NPaKTUKOW, a TakKe X BNuAHKe
Ha Npu3HaHune ppaxToBaTesia OTBETCTBEHHbIM 3a NMPUYMHEHE YObITKOB.

Onbra MNaxapeHKo B cBoel paboTe 3aTPOHYNa akTyaNibHYIO CErofHA TeMy KMO6eppuCKoB, KOTOpble
pa3pyLLaloT KIAaCCMYECKMe MEXaHM3Mbl MOPCKOrO CTPAx0BaHWsA, CO3[aBas NpPaBoBYO HeonpeaeneHHoCTb
Ha CTbiKe UMPOBbLIX M TPAANLMOHHDBIX YIPO3.

Nnba YexunH coctaBun CNMCOK TUMUYHBIX OLIMOOK, BO3HUKAIOLNX NPU CTPAXOBaHWW FPY30B, U NPeasIoXn
CTpaTerny 3awmnTbl Npu yperynmposaHun yobiTko. A Envsaseta borgaHosa npoaHanmsupoBana 6anaHc
WNHTEpPEeCOB CTOPOH B paMKax AeNcTBUA oroBopku sue & labour uepes npunsmy nctopryeckoim ssontouum
N COBPEMEHHON NPaKTUKN.

Pykosogutenb Young RUMLA BynaT KapumoB npoponaeT BecTu CTaTUCTUKY «MOPCKUx» fen. Heobxo-
Avmble Lndpbl 3a BTopol KBapTan 2026 roga emy nomornv cobpatb MNonvHa Jlobawosa, XKenaHa AHape-
eBa 1 ApurHa Pemmex. Cpefin BCeX CMOPOB Hanbosiee MHTEPECHBIM BbIMSAUT Pa3brpaTenbCTBO MeEXOY
AO «COlA3» n 000 «DemKo-MeHeg>KMEHT», KOTOPOE MbITaNoCh 4OOUTbCA CO3AaHMA GOHAA OrPaHNYEHNSA
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OTBETCTBEHHOCTV MOCPEeACTBOM NpeaocTaBieHnsa 6aHKOBCKoN rapaHTuu. Moapo6HbIi pa3bop 3Toro Kelica
BynaTt KaprmoB chenan B pamkax oTaenbHoM c1atbh «O6 NCKTIOYEHUN OFpPaHNYEeHUsA OTBETCTBEHHOCTH
Mo MOPCKUM TpeboBaHUAMY.

3aBepLUaeTcs 3TOT BbIMYCK TPAANLMOHHON pybpurkoin — «O630p HOBMHOK NUTEPATYpPbl IO MOPCKOMY MPaBYy».
KypaTop pa3gena MiBaH KobueHKo oTobpan AeBATb KHUT 3a BTOpOW KBapTan 2026 roga.

3a nepeBofbl CTaTel XypHana Ha aHMUNCKKA A3bIK A 6narogapto EkaTepurHy LLieBUuoBY U AHTOHUHY
MN3panosckyto.

Mpe3udeHm Accouyuayuu mopckozo npasa (RUMLA)
KoHcmanmuH KpacHokymckui



Preface

The second issue of the journal for 2026 covers the period from
April to June. One of the industry’s key events during this three-
month period was the Comité Maritime International’s colloquium
and assembly, held in Rio de Janeiro. As President of the Russian
Maritime Law Association, | represented the Russian Federation
at the event.

During four days of meetings in Brazil, my colleagues and |
discussed a wide range of topics, from the decarbonisation of
shipping to fraudulent ship registries and the issue of the “shadow
fleet” This time Russia came up at practically every session.
Regrettably, our country was mentioned not for any achievement
in maritime law or merchant shipping, but solely in the context
of the fight against the “shadow fleet,’ sanctions evasion, and the
mounting risks to the environment.

Egor Kolesnik, a member of Young RUMLA, attended other
industry events on the European continent and produced a
detailed report. He took part in the “Naval 2026: Build, Repair, Insurance and Financing” conference and in
the National Congress held in Madrid under the motto “Tides of Change: Bow to Valencia”

As this is a topical issue, five of the articles are devoted to marine insurance. Dmitry Ryzhoy, for instance,
has compared liability insurance of a shipping agent and of a freight forwarder. The former covers only
unintentional professional errors and wholly excludes the risk of loss of or damage to goods, while the
latter is aimed at covering losses arising from cargo damage or loss, making it considerably more expensive.

Alexander Kartashov has examined breaches of the safe port warranty as one of the principal risks covered
by charterers’ liability insurance. The author explores the safe port criteria developed under English case
law, along with their impact on the determination of a charterer’s liability for losses suffered.

Olga Pakharenko addresses the increasingly pressing issue of cyber risks, which are undermining the
traditional mechanisms of marine insurance and creating legal uncertainty at the intersection of digital
and conventional threats.

llya Chekhin has compiled a list of common mistakes in cargo insurance and proposed strategies for
protection during the claims settlement process. Elizaveta Bogdanova has analysed the balance of
interests between the parties under the sue & labour clause through the lens of its historical evolution
and contemporary practice.

Head of Young RUMLA, Bulat Karimov, continues to track statistics on maritime disputes. The necessary
data for the second quarter of 2026 was gathered with the help of Polina Lobashova, Zhelana Andreeva,
and Arina Remmekh. Of particular interest among these disputes is the case between SOGAZ JSC and
Femco-Management LLC, which sought to constitute a limitation fund by providing a bank guarantee. Bulat
Karimov provided a detailed analysis of this case in a separate article entitled “On Breaking the Limitation
of Liability for Maritime Claims.”
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This issue concludes with the Journal’s traditional section-Review of New Literature on Maritime Law.
Section curator Ivan Kobchenko compiled nine books for the second quarter of 2026.

| would like to extend my thanks to Ekaterina Shevtsova and Antonina Izralovskaya for translating the

journal’s articles into English.

President of the Russian Maritime Law Association (RUMLA)
Konstantin Krasnokutskiy



. COBbITVH

TeHeBOM DNOT N CTPEMUTENBHO
MEeHALLAACA peaNibHOCTb:
rnasHble Tembl Konnoksmyma CMi
B bpa3znnum

C 12 no 15 mas 2026 ropa B Pno-ge-*KaHeripo npownu Konnoksuym n leHepanbHanA accambnes
MexayHapopgHoro mopckoro komuteta (Comité Maritime International, CMI). Okono 400
JeneraToB OT HaUMOHaNbHbIX accoynayuin n NnpeacTaBUTeNnen oTpaciiv co Bcero mmpa
3a yeTblpe AHA ycnenu o6cyanTb Hanbonee akTyanbHble 418 HUX TeMbI — OT AeKap6oHu3aunn
CYAOXOACTBA 10 MOLLUEHHNYECKMX CYAO0BbIX PeecTpoB 1 Npobnembl TeHeBoro ¢pnora. Accouu-
auuio mopcKkoro npasa Tam npegcraenan npesmgeHT RUMLA — KoHcTaHTUH KpacHOKYTCKUIA.

OTKpblBaA MeponpuaTue, C NPUBETCTBEHHON peubto BbicTynunm npesngeHt CMI DHH QeHek n
leHepanbHbIN cekpeTapb MexayHapoaHon mopckor opranmnsauum (IMO) ' ApceHuno [JomuHrec.
OH B CBOEM BbICTYMNEHNN aKLEHTUPOBaN BHMMAHME Ha BaXKHOCTN CBOOGOAbI CYJOXOACTBA U 3P dek-
TVMBHOW 3al4MTe NPaB MOPAKOB, KOTOPbIE HE AOJIHbl CTAHOBUTbLCS XXEPTBAMUN BOEHHbIX KOHOTMKTOB.

Arsanio DomingueZ
NG Saculary Ganeral

"IMO (anrn. International Maritime Organization] - MexayHapoaHas Mopckas opraHmsaums.
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byayuiee nHcTUTYTa
«OrpaHNYeHNsA OTBETCTBEHHOCTU»

B nepBbin AeHb KONNOKBMYMa TPaguLMNOH-
Hylo nekuuto nmeHn OpaHyecko bepnuHrbepu
npountan gnpekTop MexayHapoAHOro WH-
cTuTyTa Mopckoro npasa IMO (IMLI) %, npo-
¢deccop HopmaH MapTuHes. OH xopoLlo n3Be-
CTEH B OTpac/iM Kak aBTop KHuru Limitation of
Liability in International Maritime Conventions:
The Relationship between Global Limitation
Conventions and Particular Liability Regimes
(B nepeBoge ¢ aHrnunckoro — «OrpaHnyeHne
OTBETCTBEHHOCTU B MeXAYHapOAHbIX MOp-
CKNX KOHBEHLMAX: B3aMOCBA3b KOHBEHLMN
06 obuwem orpaHUYeHNM OTBETCTBEHHOCTU
M CneumnanbHbIX PeXNMOB OTBETCTBEHHOCTMY) 3.
Ero BbiCTynsieHMe ObII0 NPpUypoYeHo K 50-neT-
Hemy tob6uneto KoHBeHunn o6 orpaHnyeHumnm

itime
[¥Y inkuenabicns)
LILELELS -
12-15 DE MAID
e - e,

OTBETCTBEHHOCTV MO MOPCKUM TpeboBaHMAM
1976 ropa (LLMC) 4.

o cnx nop HeT eaMHOO6PA3HOro TONKOBA-
HMA NOJIOXKEHUI 3TOro AOKYMEHTA, XOTA NATb NeT
Ha3ag IMO npuHAna no TakoMy NoBOAYy pe3o-
NoUMIo®, COrnacHoO KOTopon GpakTUyecKn Henb3sa
ANWNTb CYAOBNajesNbLa NpaBa Ha orpaHMyeHmne
OTBETCTBEHHOCTK®.

OcHoBaHMe NMLWeHNA NpaBa Ha OrpaHUYeHre
OTBETCTBEHHOCTM — YMbICEN UJIN «HEBPEXKHOCTD,
JOnyLeHHana ¢ 0CO3HaHWEM TOro, YTO yuepb
BO3MOKHO GyAieT NpuUnHeH». Takoe oCHOBaHMe,
Kak rpybana HeOCTOPOXKHOCTb, ObIIO B MPOeKTe
KOHBEHLUW, HO Er0 3aMEHWN KaK pa3 Ha Bbilley-
NMOMSAHYTbIN TEPMUH «HEOPEXKHOCTb, fOMNYLIeHHanA
C 0CO3HaHWEM TOrO, UTO yLiep6 BO3MOXKHO byaeT
npuynHeH». Takylo TPAKTOBKY BblOpanu He cy-
YalnHo, a Kak KOMMPOMUCC B CYET MOAHATUA NN-
MUTOB OTBETCTBEHHOCTM .

Berlingieri Lecture by Prof. Norman Martinez

Director IMO International Maritime Law Institute (IMLI

Maita)

50th Anniversary of the International Convention on
Limitation of Liability 1976

"IMO (aHrn. International Maritime Organization) - MexpyHapofHas Mopckas opraHusauus.
2 IMLI (anrn. IMO International Maritime Law Institute) - MexayHapogiHbi MHCTUTYT Mopckoro npasa VIMO.

% Martinez Gutiérrez N.A. Limitation of Liability in International Maritime Conventions: The Relationship between Global
Limitation Conventions and Particular Liability Regimes (cepus «IMLI Studies in International Maritime Law»). London;
New York: Routledge, 2011. 496 c. ISBN 978-0-415-60140-5.

¢ LLMC (anrn. Convention on Limitation of Liability for Maritime Claims) - KoHBeHUWs 06 orpaHW4eHMm 0TBETCTBEHHOCTY
no MOPCKUM TpeboBaHUSM.

10



Mo cnoBam goKnagymKka, Ha HACTOALWMUA MO-
MEHT OCHOBHble NMPo6siemMbl ANA NPUMEHEHMS
Ha NpaKkTUKe WHCTUTYTa OrpaHUYeHnn oTBeT-
CTBEHHOCTW Bbl3BaHbl NapannenbHbIM cylle-
ctBoBaHmnem KoHnseHuun 1976 roga u lNpoTtokona
1996 roga K Heli. B H1UX yKa3aHbl pasHble npegensl
OTBETCTBEHHOCTW, YTO co3aaeT nousy ansa forum
shopping, To ecTb BbibOpa yyacTHUKOM criopa
TOW IOPUCANKLNY, B KOTOPOWN MPUMEHAIOTCA Haun-
6onee BbIrofHbIE AN1S1 HETO Npeaesbl OTBETCTBEH-
HoCTW. B KauecTBe Npumepa npodeccop Map-
TVMHe3 NpuBen nHumaeHT c cygHom Di Matteo?,
KOTOpOe 6poCuNio AKOPb B 3anpelLeHHON 30He,
noBpeaunB NoABOAHbIN Kabenb ManbTta — Cuumnus
B 2019 rogy.

Pestomupysa cBoe BbiCTynneHne, npodeccop
MapTurHe3 noguepKHy”, YTO CerofHA orpaHunye-
H/e OTBETCTBEHHOCTUN OCTaeTCA KpaeyrofibHbiM
KaMHeM MOPCKOro npaBa, Kak 1 NnoJiBeKka Ha-
3ag. Mo ero mHeHMIO, 6yaylee 3TOro NPaBoBOro
WHCTUTYTa 3aBUCUT OT FOTOBHOCTU rOCyfapcTB
npeofoneBaTtb C/IOKMBLUYIOCA MPOTUBOPEUMBYIO
NpPaBoONPUMEHUTENbHYIO NPAKTUKY, rAPMOHN3U-
pya CBOe HaUMOHalbHOE 3aKOHOAATeNbCTBO.

Mopckue maplipyTbl «Ha IMHAMN OTHA»

Tema BNNAHNA BOEHHbIX AENCTBUI HA TOProBoe
MOpenaBaHve cTana OgHOM U3 cambix obcyxaae-
MbIX Ha KONNIOKBUYME. KCMepTbl MPULLIN K BbIBOAY,
YTO CY[OXOACTBO YXe HeNb3A cunTaTb HerlTpasb-

I. COBbITUA

HOWN MHOPACTPYKTYPOW MUPOBOI TOProBAn, Tak
Kak B MocC/iejH/e rofbl OHO BCE Yallle U CUfIbHee
CTpafaeT OT reononnTMYECKUX KOHOINKTOB.

3a nocnefHune yeTblipe roga CTano NOHATHO,
4TO BOWHA B NOOON U3 YacTel NNaHeTbl OWyTH-
MO BNUAET Ha BECb PbIHOK MOPCKUX MEePEBO30K:
MEHAITCA MapLLUPYTbl, BO3HUKAIOT CAHKLMOHHble
pUCKU 1 nepeboun € NnaTexxkamu, MEHAETCA BCA NO-
rvka CTpaxoBaHusA. [103TOMy YacTHble KOMMNaHUN
60sbLLe He MOTYT CYUTaTb reONONINTUKY BHELUHNM
dakTOpOM — OHa CTana yacTblo MOBCEAHEBHOrO
yNpaBneHnsa puckamm.

Mpn 3Tom B oTpacau yacTo 3abbiBatoT,
yTO Ha «nepefoBON» BCerga HaxogATCA MMEHHO
SKMnaxu cyaoB. Hanpumep, BeCHOM TeKyLiero
roga okono 20000 mopsakoBs 3acTpanun B Opmys-
CKOM NpONBe Ha TpU MecAua, noguyepkHyn Huk
Loy, rnaBHbIf ucnonHutenbHbi gupektop (CEO)
® MexxgyHapogHou rpynnbl P&l kny6os'™: «MmeHHO
OHW NepBbIMK 6epyT yaap Ha cebs, pUcKya cBou-
MW >KM3HAMUY, [TOSTOMY B Hauasne ftobblX BOEHHbIX
LEeNCTBUI BaXKHO obecneunTb «6e30nacHble Kopu-
JOpbl» ANA CNaceHnA 3KUnakem Cyaos, KOTopble
0Ka3anuncb B 30He BOOPYKEHHOIO KOHPNMKTa.

Ha ¢oHe npoucxogsuiero rnobanbHasa Topro-
BaA accoumauma BIMCO'' pekomeHayeT Ncnosb-
30BaTb NocnefHne pefakunm CBOMX OroBOpPoOK
O BOEHHbIX puUCKax: ANnAa pencoBOro yaprepa -
VOYWAR 2013 n ana tanm-yaptepa - CONWARTIME
2013. 3T OroBOpKM copepaT WrpoKoe onpe-
fJeneHne «BOEHHbIX PUCKOB», KOTOpPOEe BKJIiO-

5 Pesonioumn Accambnen IMQ ot 15 gekabpsa 2021 1. A. 1163 (32) u A. 1164 (32) o TonkoBaHum cTatbum 4 KoHseHUmUm

06 orpaHnyeHUn OTBETCTBEHHOCTU MO MopcKuM TpebosaHnam 1976 roga. URL: https://wwwcdn.imo.org/localresourc
es/en/KnowledgeCentre/IndexofIMOResolutions/AssemblyDocuments/A. 1164 (32).pdf. MogpobHee cM.: KpacHokyT-
ckuit K. M. EanHoobpasHoe TonkoBaHMe NpaBua NULLEHWS NpaBa Ha OrpaHunyeHe 0TBETCTBEHHOCTY CyfoBnadenbla

no Koxsexumam IMO // Mopckoe npago. 2022. N24. C. 104-110; a Takxe nTory ceMvHapa Accoumalmmn MopcKoro npasa
06 orpaHunyeHnn oTBETCTBEHHOCTU CyaoBafenbLa, cocTosBLieroca 8 aprycta 2025 r.: OrpaHuyeHne 0TBETCTBEHHOCTY
CyfoBafenbLa: 4to MellaeT 3TOMy NpaBoBOMY MHCTUTYTY Ha npakTuke // Mopckoe npaso. 2025. N23. C. 137-139.

¢ B aHrnossbiuHoM opurmHane - virtually unbreakable.

7B pamkax obcyxperusa KonseHunn 1976 neneratbl BblCKa3biBaaM NpeanoXeHUs 0 BHECEHUMN B NOJ0XeHMe 06 nckoye-
HUW OrpaHUYeHNs OTBETCTBEHHOCTH «rpyboit HeocTopoxHocTW» (gross negligence) cynosnagensbua. OgHako Takoe npeg-
noxeHue bbino oTknoHeHo. OAHOM U3 NPUYMH 0TKa3a bbina HEBO3MOXHOCTb €ANMHO0DPA3HOro TONKOBAHNS W ONpefeneHuns
3TOro noHATHA. Jlornka generatos 3aksioyvanacs B TOM, YTO OrpaHMYeHe OTBETCTBEHHOCTM AOMKHO ObITb MpakTUYeCcKu
HepyLUMMbIM, HO MPY 3TOM NMMUTLI OTBETCTBEHHOCTU AOMXKHbI ObITb BhIle, YeM bbiin npegycMoTpeHsl KoHBeHumen 1957.
HecmoTps Ha 370 nonoxerus KTM cogepxXaT cChifiky MMEHHO Ha «rpybyto HEOCTOPOXKHOCTb», HEXENN «CaMOHALEAHHOCTb»
(cT. 357). Cwm.: Travaux Préparatoires of the LLMC Convention 1976 and of the Protocol of 1996. Antwerp: CMI, 2000. P.
125-127, 153; a takxe: Kapumos b.P. 06 nckno4eH orpaHuyeHns 0TBETCTBEHHOCTM N0 MOPCKMM TpeboBaHnam (KoM-
MeHTapuii k NoctanoBaeHuio ApbutpaxHoro cyaa JanbHesocTouHoro okpyra no aeny Ne A51-383/2024 ot 20.04.2026) //
Mopckoe npago. 2026. N2 2.

®Enemalta plc v The Standard Club Asia Ltd (The «Di Matteo») [2021] EWHC 1215 [Comm]. URL: https://www.bailii.org/e
w/cases/EWHC/Comm/2021/1215. html.

?CEO (anrn. Chief Executive Officer) - rnaBHbIi MCNOAHWUTENBHBIA AVPEKTOP.

10 P& knybbi (anrn. Protection and Indemnity) - 0buiecTBa B3aMMHOTO CTPaxoBaHWs OTBETCTBEHHOCTU CYA0BNaAeSbLER.
""BIMCO (anrn. Baltic and International Maritime Council) - Bantuiicknin u MexayHapoHbIA MOPCKOW CoBeT
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YyaeT BOOPYKEHHbIe onepaunn, He Tpebylne
00bABNEHMA BONMHbI rocygapcTeamu. Monoxe-
HMA NOCTPOEHbl Ha Tpex 6a30BbIX NPUHLUMAX:

— Haoo 3awuwame 6e30NdCHOCMb IKUNAXA, CYOHA
u epy3a;

— cyoosniadeney U KANUMAH NPUHUMArOM pelleHus,
HanpasJsieHHsble Ha obecnedyeHue smol 6e3onac-
Hocmu;

— 8ce nocnedcmaus, 8K1I04AA pacxo0bl om ma-
Kux peweHull, Hecym ¢paxmosamenu.

Taknm obpasom, KanuTaH 1 CygoBnageneL, Mmo-
ryT He C/leloBaTb yKasaHMAM dpaxToBaTenen,
€CJIN OHM CUYMTALOT, YTO MPOXOo[ Yepes KOHKpeT-
Hblli paioH NOABEPrHET CYQHO, SKUNaX UK rpys3
BOEHHOMY pucKy, obbsacHun Mbetpo ManaHgpw,
BMLeEe-Npe3naeHT Accoumaumm MopcKoro npasa
N1anun n ctapwwnn naptHep opdupmbl Studio
Legale Mordiglia. Mo ero cnosam, Bce NOMbITKA
dpaxToBaTenen ocnopuTb Tako Noaxod Ao CUX
nop ocTatoTca 6e3ycnewHbl.

B HOBbIX peanunax HeraTuBHYI POSb Urpaet
N MOMHOE OTCYTCTBUE MEXIoCyAapCTBEHHbIX
pa3bupaTtenbcTs, cunTaeT npodeccop Mexay-

HapoaHoro npaea Padasn 3anecka bapper.
B MexayHapoaHbIi TPUOYHan nNo MOPCKOMY
npaBy cnopbl U3 ob6cyKAaeMblX KOHPNMKTOB
He [OXOAAT, XOTA UMEHHO Cyibu MO 6bl Npo-
ACHUTb HEKOTOpble cuTyauunu. A CTaHgapTHble
dbopmbl YapTep-NapTUA U CTPAXOBbIX YCIIOBUN
BO MHOIOM He npucnocobniieHbl K HblIHEWHUM
reononuMTuyeckum Kpmusucam, nonaraert [la-
naHapu: «<OHK co3gaBanncb gna 6onee npu-
BbIUHbIX CUTYyaUUN, Korga ppaxToBaTesib Ha-
npasnAeT Cy4HO B 3apaHee M3BECTHbIN CBOU-
MW OMNACHOCTAMM ParoH, a CerofgHA CygHO Mo-
eT OKa3aTbCA B 30He KOHONMKTA yxe nocne
Hauyana penca, U AencTBylOWmne ycnoBuma He
BCerga cnpasefiMBo pacnpegenatoT PUCKM».

TeHeBom ¢pnoT n «panbwmsblie pnarn»

PacTywasa nonynapHOCTb 3TUX HeneranbHbIX
WHCTPYMEHTOB HaMpPAMYI0 YyrpoXaeT He TONbKO
MeXOYHapOAHOU cnucteme 6€30MacHOCTU Mope-
naBaHuWA, HO 1 OKpy»KatoLlen cpege. [Npo 310 roeo-
puUnu Ha ceccun, KOTOpPY MOAeprpPoBan ObIBLLNIA
npesunpeHT Accouymaunm mopckoro npaea CLUA
OpaHK HonaH.

George Theocharidis
Professor of Maritime Law & Policy
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Cy0a no0 ¢panbwiugbiMu pazamu: cmamucmuka

e OOb6uwee KonuuyecTtBo cenvac - 546
(no cpaBHeHMto € 470 B KOHLIE MPOLUIOro KBapTana);

e CpefgHui BO3pacT — 26 neT;

® 2/3 Takux CyAoB — TaHKepbl, N3 HuUx 49
— KpYMNHOTOHHaxHble (VLCC)'?;

® 63% Takux CygoB MCMONb3YKT MMEHHO
MOLLEHHUNYECKME peecTpbl;

e B 2026 rogy noasunucb ¢anbimnsble pnaru
Cupnn n MbAHMBI.

WcmoyHuk: doknad aHanumuka Windward
Muwene Buse bokmaHH Ha Kosinoksuyme CMI

OcHoBHasa npaBoBasa npobnema B TOM,
yTO «TeHeBOl GNOT» 1 «danbWmUBbIA dnar» —
He Iopuagnyeckme TepMrHbl. Ha 3TOT MOMeEHT
obpaTtun BHMMaHue npodeccop BcemupHoro
MOpPCKOro yHusepcuteta [xxopax Teoxapuguc'.
B HacTosIWee BpemMA He cyulecTByeT ob6A3aTesb-
HbIX MEXAYHAPOAHbIX HOPM, PEryNpPYoLWnX
cam npouecc peructpauymm. KoHseHuymna OOH
1986 ropa 06 ycnoBuax permcrpayuu cynos
yCTaHaBNMBaeT MeXAyHapoAHble CTaHOApPThI
ONA perncTpauun cygoB B HauMOHaNbHOM pe-
ecTpe, BK/OYAA CCbIIKU Ha MOAJIMHHYIO CBA3b,
BNnajeHune, ynpasneHne, pernctpayuio, nogoT-
YeTHOCTb 1 pPosb rocygapcTea ¢nara. Ho 3toT go-
KYMEHT O CMX NOp He BCTynua B cuny. A cT. 91,
92 n 94 UNCLOS™ patoT nuuib obuje oCHOBaHMA,
NpY 3TOM HaLMOHaNbHble 3aKOHbl TPAKTYHOTCA
No-pa3HOMY, YTO MPUBOAUT K OPUCANKLNOHHBIM
KOHONMKTaM.

Cutyauuto ycyrybnaeTt HenpeackasyemocTb
pelweHnn No BBEAEHUIO CAHKLWUI, TaK KaK 3TOT
npouecc npegenbHO NOANUTUINPOBaH. N3BecT-
HbI LOPUCT MO MOPCKOMY npaBy [xoH Map-
KbAHOC-[JaHMONOC NpuBen ABa Npumepa, Kor-
Ja rpeyeckue cygoBnagesnblbl OKa3blBaaucCb
KYHUUTOXEHbI» aMePUKAHCKUMN CAaHKLUAMU
3a fleranbHble Ha MOMEHT pPercoB onepauunn c
BeHecysnon: B MTOre OHM He HaLN HXU OJHOTO
¢dnara, CornacHoro nx NPUHATb, KPOMe MOLLEH-
HUYECKUX.

I. COBbITUA

«CyOHO 6e3 HaYUOHAIbHOCMU — MO He cpeoHe-
8eK08bIl «CB0OOOHbIU Yes108€K», KOMOpPOo20 KaX-
Oblili Moxem yoapume. CyoHo 6e3 HayuoHaIbHO-
cmu - 3mo cyOHO, KOmopoe He Haxooumcsa noo
3awumou Kakozo-1ubo 2ocydapcmsa ¢paaa,
HO Mo He 03Ha4aem, 4mo OHO CMAHOBUIMCS C80-
600HOU yesnbto 011 scex. Kpome mozo, Ha bopmy
ecme 3KUNAX, NpAasa KOMopo20 MoXxe 00/IKHbI
Y4UMbBIBAMbCA», — NOOYEPKHYIT NPOGheccop Mexoy-
HapoOHoeo npasa Paghasn 3anecka bappem.

YT06bI XOTb KaK-TO JINKBUANPOBATb CYLLECTBY!O-
Wwue npobernbl, BeCHOM 3Toro roaa Ha 113-11 ceccun
topuanyeckoro komuteta IMO™ yTBepanAn Ho-
Bble PyKOBOAALLME MPUHLMMNbI PErncTpaLmn Cyaos.
Ha cnegytowenn ceccnn, kotopas nponget B 2027
rogy, aKCnepTbl 4OrOBOPUAUCL pa3paboTaTb Ao-
NOSIHUTENIbHbIE PEKOMEHAALMN NO perncrpaymnm
CYAOXOAHbIX KOMMAHWUM 1 YeTye onpeaennTb posb
rocynapcTs nopta / NpuMbpexXHbIX rocyfapcTs B
60pbbe C HE3aKOHHBIMU PeecTpamu.

Tak nnu nHauve, OCHOBHasA Liefib BCEX ITUX Mep
— MaKCUManbHO YCNIOKHUTb XM3Hb HelobpocoBecT-
HOMy CyfOBnagenbLy.

Ecnu sTOro He cgenatb, KpynHasa KaTtacTpo-
¢da (3Konornuyeckaa unm rymaHuTapHan) oyget
NNWb BONPOCOM BPEMEHU, NPULWAN K BbIBO-
Ay YYaCTHUKN JUCKYCCUU Ha KonnokBuyme CMI.

Kak komneHcupoBaTb Bpef MOPCKOIi
aKocucreme.

Young CMI (MONOfeHbI KOMUTET) eXXerogHo
NPOBOANT KOHKYPC 3CCe N0 MOpPCKOoMy npasy. [o-
6envTenA NpurnallaoT BbICTYNUTb U NPe3eHTOBaTb
cBOto paboTy Ha reHepanbHol Accambnee. Ha sToT
pas Harpagy nonyunna opuct lopdurpmbl Black Sea
Law Company [lnaHa JlaweHko. OHa Ha npumepe
NpPaKo-KyBeNTCKOro KOHGNMKTa nogpo6bHO npo-
aHanM3npoBana peanbHoO paboTatoLime MexaH13mbl
BO3MeLLEeHNA SKONOrMYeCcKoro Bpefa Bo BpemMs BO-
MHbI, KOTOPbIE aKTyasbHbl 11 CErOAHS.

B 1991 rogy npw otcTynneHun ns KyeeiTa npak-
CKune cunbl npefHamepeHHo copocunu B Mepcng-
ckuia 3anmB ot 8 fo 11 mniH 6appeneli colpoit HedTw.
70 ObIN OAVH U3 KPYMHENLINX HEPTAHBIX Pa3NNBOB

2VLCC (anrn. Very Large Crude Carrier] - KpynmHOTOHHaXHbI TaHKep A5 NepeBO3KM Cbipoit HedTH.

13 The World Maritime University (WMU] - BcemupHblit Mopckoit yHnsepcnTeT (BMY), pacnonoxerHbin 8 Manbmé (LLse-
umal. YHusepcuteT gencTeyeT Ha ocHoBaHuK Yctaga 1 [MonoxeHnin, yTeepxaeHHbix Accambneein MMO. MeHepanbHbii
cexkpetapb MexayHaponHoi Mopckoit opranusaumnn (MMO) aensetca nodeTHbIM pekTopoM BMY.

“UNCLOS (anrn. United Nations Convention on the Law of the Sea) - Koxeeruna OOH no mopckomy npasy 1982 roga
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N3BATbIX Y arpeccopa A0X0A0B OT 3KCNopTa HedTn
MOLUMN Ha BOCCTAaHOBJIEHUE OKpY»KatoLlen cpeabl,
BKJTIOYAs MOPCKME N NPUOPEKHDIE SKOCUCTEMDI.
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JlAweHKo: rocyfapcTBa AOJIKHbI KOMMEHCUPO-
BaTb ywep6, KOTOPbIN HAHECTN OKpPYKatowen
cpepne BO Bpemsa 60eBbIX eNCTBUIA.

ABTOp 3CCe npuLwa K BbIBOAY, YTO CTpaHaM-
arpeccopam, pa3BA3aBLUM BOWHbI B ocnegHue
rofbl, TOXKe NPUAETCA OTBETUTb 3a Bpe[, HaHe-
CEHHbI 3KOJIOTMN B LLeIOM U MOPCKON cpepe
B YaCTHOCTW. 1A 3Toro Heo6xoAMMO Co3fa-
BaTb Ha MeXAYHapO4HOM YPOBHE [elCTBEH-
Hble MeXaHWU3Mbl UCMOSIHEHUA HaLMOHANbHbIX
peweHnin. He MeHee BaXXHO BeCTu onepaTus-
HbIA MOHUTOPWHT ANA TOYHOW OLEeHKN yuepba
M yuypexpaTtb crieyuranbHble GOHAbI, CNOCOOHbIE
GYHKLMOHMPOBATb B YC/TOBUAX BOOPYMKEHHbIX
KOH)NINKTOB.

14 UNCLOS (aHrn. United Nations Convention on the Law of the Sea) -

KonseHumns OOH no mopckomy npasy 1982 roga

5 https://www.imo.org/en/mediacentre/secretarygeneral/pages/leg-113-opening-remarks. aspx UNCC (aHrn. United

¢ Nations Compensation Commission) -

14

KomneHcaumnoHHasa kommccusa OOH.



«MpaBo fOMKHO ycneBaTb 3a MOpeM»:
4yTO 06CYXKAann Ha reHepanbHol Accam-
6nee CMI

3a Tpu yaca ynanocb 3aTpOHYTb Gonblue fe-
CATKA TEM — OT yCMNewHOoro npoasuxeHns «MMe-
KMHCKOM KOHBeHUUN» n «Lex Maritima» no nna-
HOB Mo pa3paboTKe HOBbIX JOKYMEHTOB, Cpeam
KOTOpbIX — Kogndmnkauma obwmnx NpuHUNNoOB
MOPCKOrO CTPaxoBaHuA.

[MaBHbIM OCTMXKEHMEM NoCNefHero roga cTa-
no BctynneHue B cuny KonseHuun OOH o mex-
LYHapOAHbIX MOCNeACTBMAX NPOJAXN CYLOB
Ha OCHOBaHUU cygebHoro peweHusa («MekuH-
CKasa KOHBEHLMA»). Ha MOMEHT NnpoBefeHus re-
HepanbHol Accambnen CMI y KoHBeHUmun 6bin0
Tpu patudukauymm — ot UcnaHun, bapbapoca
n CanbBagopa. '"HauynoHanbHbiM Accoumaunam

Comite
Maritime
|nternationa|

RIO 2026 YW
VAN

Windsar Bares Rio da dangi, gy

I. COBbITUA

KPYMHbIX eBPONENCKNX MOPCKUX AeP>KaB BaXKHO
yb6eaunTb cBOM rocypapctea patuduumposatb
KoHBeHUuUt0.

YuyacTHuUkn Accambnenm MHOro roBopunau
o BakHocTu CMI 6bITb CBA3YOWNM 3BEHOM
MeXAy pa3HbIMK NpeacTaBUTeNAMMU MOPCKON
WHAYCTPUK. Ha 3TOM genan akueHT 1 HOBbI
agMUHUCTpaTop MexayHapoAHOro MOpPCKOro
kKomuteTa lleTtep JlapceH. [1o ero cnosam, He-
06X0AMMO XOPOLLO 3HaTb 1 YYNTbIBaTb UHTEpe-
Cbl LUNPOKOTO Kpyra nuy — oT CyaoBnajenbLes
N CTPaxOBLINKOB O YNHOBHMNKOB Pa3HbIX CTPaH.
NHaue lopuaunyeckrne NHCTPYMeHTbI, pa3pabaTbl-
Baemble CMI, okaxyTca 6ecnonesHbIiMn ANa PbiH-
Ka MOPCKMX NepeBO30K.

He o6ownun ctopoHoin n Lex Maritima - nep-
Bblll CBOA 06LlenpM3HaHHbIX MPUHLMNOB MOp-
CKOro TOProBoro npaea, KOTOPbIN HanpasfeH

1718 nionga 2026 roga KonseHums boina yteepxaeHa Esponenckum Cotosom (EC) u setynut B cuny ana EC 15 gexabps
2026 ropa. Ctatyc KoHBeHUMK foctyneH Ha oduumnansHom cate Komumcecmm Opranmsaumm ObbeanHeHHbix Haumii no npa-
BY MexgyHapoaHoi Toproenun (KOHWUCWTPAJ) - https://uncitral.un.org/ru/judicialsaleofships/status
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Ha rapMoOHM3aunIo MOPCKOro NnpaBa BO BCEM
Mupe. OrHaNbHLIN TEKCT JOKYMEHTA OCEHbIO
npowJsoro roga onyénnkosanu Ha cante CMI'8,
Tenepb ero akTMBHO NepeBOAAT Ha A3bIKK pas-
HbIX CTpaH. [lepeBof Ha PyCcCKN A3blIK B 3TOM
roay 3aBepwunT n Accouymaumna MOpCKOro npasa
RUMLA.

Bo Bpemsa Accambnen ctano M3BECTHO,
4YTO ycnewHbin npumep Lex Maritima BgoxHo-
BM CO3[aTb aHANIOTNYHbIA JOKYMEHT C YHUU-
LMPOBaHHbIMU NPUHLMNAMN MOPCKOro CTpa-
XOBaHMUA.

Ha nepBom 3Tane Hafo NpoaHanM3npoBaTb
HauMoOHallbHOEe OoTpacsieBoe perynanpoBaHmne
pa3HbIX CTPaH N CTaHAAPTHbIe YCNOBUA MOp-
CKOro cTpaxoBaHuA. [leno B Tom, uTo B 60/b-
WNHCTBE WPUCANKLUMN 3aKOH 3ajaeT Nullb
obwure paMKu, a peasibHas nNpakTuka ¢opmu-
pyeTca B 3aBUCMMOCTN OT TOrO, UTO CTOPOHDbI
BKJIIOYAIOT B OrOBOPHDI.

Maccus nHdopmauunm 6ygeTt orpomMHbIN, no-
3TOMY A9 NePBUYHOIO aHanm3a NocTynatoLmnx
MaTepranoB AOrOBOPUINCH NOSb30BaTbCA NO-
MOLLbK NCKYCCTBEHHOIO UHTESIeKTa.

Mpw 3TOM yyacTHUKM Accambnen noguepKHy-
NN, YTO KOJIJTIEKTUBHO UCMbITLIBAIOT «340POBbIN
cKencmc» no nosofy Bo3moxkHocTten Al. Mpeg-
nonaraemas mogenb paboTbl BbIMALUT TaK: Ha-
UMoHanbHble Accoumaumm nNpefoCcTaBnAT 3a-
KOHbI, CTaHAapPTHblEe YCNIOBNA N NepeBOAbl, 3a-
Tem cobpaHHble MaTepuranbl 3arpy»katTtca B Al-
NHCTPYMEHT, nocne yero popmMupyeTcsa NnpomnT,
HanpasnAwLWMIA aHann3 no 3ajaHHoON CTPYKTYpe.
Ha cnepgytowem 3Tane akcnepTbl NPOBEPAIOT pe-
3ynbTaTbl, OPMUPYIOT NOATPYNMbl N pPeLlatoT,
MO>KHO NI BbIBECTY 06lWMe NPUHLUNBI ANA OT-
JenbHbix obnacren.

Bbibop Tako MeTO4ONOrMyM MOKa3biBaerT,
yto CMI He OoTKa3blBaeTCA OT TPAAULNOHHON OpK-
ANYECKON SKCNepTr3bl, @ NLb NbITaeTCA rapmo-
HUYHO MCMOJIb30BaTbh TEXHONIOTMYECKNE NHCTPY-
MEHTbI N1 06PabOTKM 6OJIbLIOIrO MacCKBa Pa3Ho-
poaHbIX JOKYMeHTOB. B cdepe mopckoro cTpaxo-
BaHWA, rae CTaHAapPTHbIE YCIIOBUA MHOTOUNCIEHHbI
N NCTOPUYECKN CJIOMKHbI, 3TO MOXKET AaTb NO3UTUB-
Hbl 3GPEKT C yUeTOM TLaTENIbHOW dKCNEPTHOM
BepudmKaymn.

Hdekap6oHu3sauua n passutne
ABTOHOMHOIO CYyZJOXOACTBa

MNepexon K aMMmnaKy, BO4Opoay, MeTaHomy 1 Apy-
rMM anbTepPHATUBHbBIM BUAAM TOM/IMBA NOPOKAAET
He TONbKO TEXHNYECKNE, HO U IOpUaNYECKne BO-
npocbl. C Of4HOM CTOPOHbI, CH/PKAETCA YPOBEHbD Bbl-
6poca NapHUKOBbIX ra3oB, C APYro — KapaunHanb-
HO MeHAETCA NoAxXo[ K NPOEKTUPOBAHUIO CyA0B,
obecrneyeHnto 6e30MacHOCTY 3KUMNaxa, NoOPTOBOW
NHPPACTPYKTYPbl 1 OTBETCTBEHHOCTU 3@ BO3MOXK-
Hble aBapuun. Mostomy pabouas rpynna CMI no ge-
KapOoHM3aLMn aKTMBHO B3anmopgencTeyet ¢ IMO,
JeTanbHO npopabaTbiBas TEMY OTBETCTBEHHOCTU
1 BO3MeELLeHNA KoMMeHcaLmm 3a yuepb, KoTopbin
BO3HMK MPW UCMONb30BaHUW afibTEPHATMBHbIX, HE-
YrNeBOAOPOAHbIX BUAOB TOMAMBA.

OcHOBHbIe BONPOCHI cieayoLme:

— KMo Hecem omeemcmaeeHHOCMb NpU UHYUOeHme
C a/lbMepHAaMuBHbIM MONJIUBOM;

- Kakue cmaHoapmel 6€30nacHOCMu NPUMeHUMbI;

- 00CMAamoYHo /U Cyuecmayrowux KoHeeHyul
0 3a2pA3HeHuUU U 0omeemcmeeHHOCMU;

— HYXHbI JIU HOBblE MEXOYHAPOOHbIe UHCMPYMEHMbI.

Mpouecc pekapboHU3aL MM yNMpaeTca He ToMb-
KO B TEXHOJIOTUYECKME U IPUANYECKE HI0AHCbI:
MHOr/e MOPTbl HE UMEIOT HeOBXOAMMbIX OYHKepO-
BOYHbIX MOLLHOCTEN 1 MHGPACTPYKTYPbI A4 alb-
TepHaTUBHOro Tonnunea. Heo6xognmo yuntbiBaTb
W 3TOT acCnekT.

CBoW BHyLWWTENbHbIN NNacT 3agay y pabouen
rpynnbl o KnbepbesonacHocTy. MNMoka IMO Tonbko
pa3pabaTbiBaeT HOBble NOAXOLbl MEXAYHAPOAHOrO
perynnpoBaHusa KMO6epprcKoB, y IOPUCTOB eCTb XO-
poLlasa BO3MOXXHOCTb MOBNMATL Ha 3TOT NpoLecc.
Obcyxpaemas chepa He OrpaHNUMBAETCA TEXHU-
yeckom 3awmTon IT-cuctem, 3aTparnBas LUNPOKUNA
nyn HanpaBneHW — OT HaBUraLUM 1 yrnpaBieHns
CYZHOM [10 FpaHuL, OTBETCTBEHHOCTU NMepPeBO3UMKa
1 6€30MacHOCTM 3KNMaxa.

Ynenbl CMI cownncb Ha HEOOXOAMMOCTU NOT-
Hee CBA3aTb CNeLXanCcToB U3 rpynbl No Knbep-
6e30MacHOCTY C KoJIfieramu, KOTopble 3aHUMAOTCA
aBTOHOMHbIM CyJOXOACTBOM. be3sknuakHble cyga
(MASS) ' 3aBucAT oT UMPPOBLIX CUCTEM 3HAUM-

'8 https://comitemaritime.org/wp-content/uploads/2018/05/The-CMI-Lex-Maritima-2025-The-Tokyo-Principles-of-

Maritime-Law-final. pdf

19 MASS (aHrn. Maritime Autonomous Surface Ships) - Mopckrie aBTOHOMHbIE HAfIBOAHbIE Cyaa.
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TENbHO CU/IbHEe, YeM TpaauULUUOoHHbIe. MNosTomy
KnbepaTtaka Ha aBTOHOMHOE CYAHO rPO3M1T He Npo-
CTO YHUUTOXEHWEM [aHHbIX, @ HanpAMyto BnmsaeT
Ha 6e30MacHOCTb MopennaBaHua. [BrxKyLminca
0OBEKT, BHE3aMHO NOTePABLUNIA YNpaBeHne, Mo-
YKET HAaHECTV CYLLECTBEHHDIN Ylep6 Apyrum cyaam
1 NOPTOBOI NHPACTPYKTYpE.

MoaTomy elle ogHOM Temown Ana obcyKaeHnn
B Onumxkanwem 6yayuiem cTaHeT paccrefoBaHue
MOPCKMX aBapUii C y4acTieM aBTOHOMHbBIX CYLOB.
CyLiecTByloLLee NPaBOBOE perynMpoBaHme no 60sb-
LIe YacTN UCXOAMT 13 YeSIoBeYeCKOro yrpaBneHus
cygHom. Ecnm knitoueBble peLleHns NprHYMAET aro-
PUTM UV YOANeHHbIV OnepaTop, TO TPAANLNOHHYO
NOTVKY paccnefoBaHNA MOPCKUX MHUMAEHTOB Npu-
[EeTCA NepecMoTPETb.

Hosble unenbi CMI, gonrn n HekKponorun

B MexkgyHapoaHbIi MOPCKOM KOMUTET NPUHANN
Accoumaunio MOpCKoro npasa JomrHnkaHckowm Pe-
cny6nvku. MNpeXxHIo accoLmaLmio 3Tol CTpaHbl UC-
kntounnu B 2017 rogy n3-3a 4NTeNbHON HeynaTbl
UNIEHCKMX B3HOCOB. [1paBoNpeemMHMKN COrnacunmncb
NMoracuTb HAKOMMBLUMECA JONMN B TEYUEHME TPEX NET.

Tem BpemeHem cpeau gencTeytowmx uneHos CMI
TOXE eCTb AO/PKHMKN — HAaLMOHaNbHble OpraHm3a-
umn KHOP v TaH3aHuw. Nocne MHOrOKpaTHbIX Ha-
NMoMMHaHWI Ha Accambnee B bpasnnun noctasunm
BOMPOC 06 UCKMIOYEHWM STUX acCoLMaLniA.

Kpowme Toro, 8 CMI co3ganu cneyunanbHbii KOMU-
TET AN1A COCTaBNEHNA METOAMKN pacyeTa pasmepa
UNIEHCKMX B3HOCOB. DTy naeto npepnoxuna Opat-
Ly3CKasa accoumaumsa MOPCKOro npasa, MOTUBMPYA
TeM, UTO MoZenb GMHaHCMPOBaHNA MeXAYHapPOAHOM
OTpac/ieBOI opraHn3aumn AoJiXKHa OblTb MPo3pay-
HOW, MOHATHOW N YCTONYMBOW.

Mo Tpaguumn Ha Accambnee NOUTUAY NaMSATb
Konner, ymepLwux 3a nocnegHun rog. Peub nget
o Mone Tvnne n beHte HunbceHe. MepBbi N3 HUX
Obls1 N3BECTHBIM MPNTAaHACKMM CheuunarncTom
Mo MOPCKOMY MpaBy, KOTOPbIN yaensan 6onblioe
BHMMaHMe 3alinTe npaB MU MHTEPEeCOB MOPAKOB
Mo LUMPOKOMY KPYry BOMPOCOB — OT 3afepeK Bbl-
nnaTbl 3apnaThl 4O CMACEHUA WX XKN3HEWN BO Bpems
BOOPYEHHbIX KOHPNNKTOB. YMepLUUIA BCeraa aenan
AKLIEHT, UTO MMEHHO Ha NPOCTbIX MOPAKax GpaKTnye-
CKN OepXKUTCA BCA MMPOBas TOPross.

I. COBbITUA

HunbceH, B CBOW ouyepedb, Cbirpall 3Ha-
4ynMylo ponb npu pebopmuposBaHumn Mopk-
AHTBEpPNEHCKNX NpaBus 06 oblen aBapuu,
a elle MHOTO 3aHMMascsi BonpocamMu NpaBoBoOro
perynnpoBaHusa yaaneHua 3aTOHYBLUKX CyAOB.
DTOT 3KCNEPT YMeN HaxoauTb paboumre Komnpo-
MWUCCbl MEXIY MHTepecamu CyAoBNafenbLeB, rpy-
30MepPeBO3UYMKOB N CTPAXOBLLNKOB, O6OMBAACH
CNOXKHOro 6anaHca KOMMepPUYECKUX U MYOINYHBIX
WNHTEPEeCoB.

Yro panbLue

MopBogsa ntorwy, yyactHmkmu Accambnen CMI noga-
YEPKHYSIM, YTO C YHYETOM CErOAHALLIHNX Peannin Baxk-
HO COXPaHATb lopuanYecKyto rinyorHy He B ywep6
CKOPOCTU NMPUHATUA PeLUeHNI, yBaxKaTb TPagNLIM
1 3GPeKTUBHO NCMNONb30BaTb HOBblE TEXHONOMUM,
4TO6bI pa3pabaTbiBaTb JOKYMEHTbI, KOTOPbIE HYX-
Hbl OTpacnu.

Mpw 3TOM HY>KHO He 3abblBaTb, 4TO cuna Mexay-
HapOAHOro MOPCKOro KOMUTETa — B HALMOHANbHbIX
accouymaunax, NpeacTaBuTeN KOTOPbIX OTIMYHO
3HAIOT CBOW NMPaBOBble CUCTEMbI Y MOTYT JOHECTH
[0 COBCTBEHHbIX B1acTel 3HauYeHne MexayHapos-
HbIX MHCTPYMEeHTOB. [ToMMMO pa3BuUTUA pranYe-
CKOW 3KCMepTmn3bl, He MeHee BaxHo paboTaTb ¢ IMO,
BIMCO, ICS%, P&l Clubs, WISTA?!, yHnBepcmTeTamu,
CTpaxoBLMKaMu, CynoBnagenbuamm, UHaHCUCTa-
MW 1 TEXHUYECKUMIW CnelnanncTamu.

CMI He cTOUT OCTaHaBNMBATbCA Ha yXe [0o-
CTUFHYTbIX pe3yfbTaTax, Tak Kak MexKayHapoaHas
noBecTKa TpebyeT IpMANYECKNX OTBETOB Ha BCe
HOBble Bbl30Bbl. B TOM uncne no sTon npuynHe
MeXXAyHapoAHan yH1dMKaLma Ana MOPCKOro npa-
Ba — He aKajemmnyeckasa meuTa, a NpakTnyeckas
HeobXOAMMOCTb: Cyfia XOAAT, rPy3bl NePeBO3ATCH,
PVCKN MaTepuann3yoTca, TEXHONOMMN MeHAIOT-
CA, TaK YTO «MNPaBo AO/MKHO yCreBaTb 3a MOpem»

«O Poccuu 2o8opusiu Ha 3mom pd3 npakmude-
CKU Ha Kaxkool ceccuu. K coxaneHutro, Hawa cmpaHa
YNOMUHAIACh He 8 C8A3U C KAKUMU-MO 00CMUXeHU-
AMU 8 0671aCMU MOPCKO20 NPABA UJIU MOpP208020
MOopensiasaHus, a UCK/II04UMesibHO 8 KOHmMeKcme
60pbbbI C MeHesbIM (hsIOMOM, 06X000M CaHKUUL
U pacmyuumu puckamu 0J15 oKpyxaroujeti cpeobl, —
npe3udeHm RUMLA, KoHcmaHnmuH KpacHokymckudi.

2 |CS (anrn. International Chamber of Shipping) - MexayHapoaHas nanata cygoxoacTsa.
Z'WISTA (aHrn. Womenss International Shipping and Trading Association) - MexayHapogHas accoumalys XeHwmH

B CyOOXOACTBE N TOProsJie.
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3aBepuwmnacb Accambrnes uepemoHuen nepegaunr ¢nara CMI: ero npeactaBuTenn 6pasmnbCKOM acco-
LmMaumumn MopCKoro npaea Bpyunnu Konneram u3 Micnanmm. Cnepgyiowas KoHdpepeHuma MexayHapogHoro
Mopckoro komuteTa npongeT B BaneHcun BecHom 2027 ropa. =
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I. EVENTS

. EVENTS

The Shadow Fleet and a Rapidly
Changing Reality: Highlights from
the CMI Colloquium in Brazil

The Colloquium and General Assembly of the Comité Maritime International (CMI) took
place in Rio de Janeiro from 12 to 15 May 2026. Over the course of four days, around 400
delegates from national maritime law associations and industry representatives from
around the world covered the issues currently at the forefront of their agenda, from
the decarbonisation of shipping to fraudulent ship registries and the shadow fleet. The
Russian Maritime Law Association (RUMLA) was represented by its president, Konstantin
Krasnokutskiy.

Opening remarks were delivered by CMI President Ann Fenech and the Secretary-General of the
International Maritime Organization (IMO), ' Arsenio Dominguez. In his remarks, Dominguez emphasised
how crucial it is to ensure freedom of navigation and effectively protect seafarers’ rights and ensure that
seafarers are under no circumstances made victims of armed conflict.

"IMO: the International Maritime Organization.
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The Future of Limitation of Liability

On the colloquium’s first day, the traditional
Francesco Berlingieri Lecture was delivered by
Professor Norman Martinez, director of the IMO
International Maritime Law Institute (IMLI). 2 He
is well known in the industry as the author of
Limitation of Liability in International Maritime
Conventions: The Relationship between Global
Limitation Conventions and Particular Liability
Regimes.? His lecture marked the fiftieth
anniversary of the 1976 Convention on Limitation
of Liability for Maritime Claims (LLMC). *

The provisions of the instrument are still not
interpreted uniformly, notwithstanding the IMO
resolution® adopted five years ago, under which
it is virtually impossible to deprive a shipowner
of the right to limit liability. In practice, those
resolutions make the shipowner’s right to limit
liability® “virtually unbreakable.”

The right to limit liability may be lost only on
proof of intent, or of “recklessness with knowledge
that such loss would probably result"The draft
convention had provided for gross negligence as
the disqualifying conduct, but that ground was
replaced by the formula just quoted. The choice

Berlingieri Lecture by Prof. Norman Martinez

nal
© Ry

12-15 DE MAID
W - e,

e
(\I;}

Director IMO International Maritime Law Institute (IMLI

Maita)

50th Anniversary of the International Convention on
Limitation of Liability 1976

2 IMLI: the IMO International Maritime Law Institute.

3Norman A. Martinez Gutiérrez, Limitation of Liability in International Maritime Conventions: The Relationship between
Global Limitation Conventions and Particular Liability Regimes, IMLI Studies in International Maritime Law (London and
New York: Routledge, 2011}, 496 pp., ISBN 978-0-415-60140-5.

“LLMC: the Convention on Limitation of Liability for Maritime Claims.

5IMO Assembly Resolutions A. 1163 (32) and A. 1164 (32) of 15 December 2021 on the interpretation of Article 4 of the
1976 Convention on Limitation of Liability for Maritime Claims, https://wwwcdn.imo.org/localresources/en/KnowledgeCe
ntre/IndexofIMOResolutions/AssemblyDocuments/A. 1164 (32).pdf. For further discussion, see Konstantin Krasnokutskiy,
“Unified Interpretation on the Test for Breaking the Owner’s Right to Limit Liability under the IMO Liability and
Compensation Conventions,”Maritime Law, no. 4 (2022): 104-10; and the proceedings of the Maritime Law Association’s
seminar on limitation of shipowners” liability held on 8 August 2025: “Limitation of Shipowner’s Liability: Obstacles to the
Doctrine’s Practical Application,”Maritime Law, no. 3 (2025]): 137-39.

¢The phrase used in the English original is “virtually unbreakable.”
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was no accident: it was the compromise struck in
exchange for raising the limits of liability.

According to the speaker, the chief practical
difficulty in applying limitation of liability today
lies in the 1976 Convention and its 1996 Protocol
existing simultaneously. They set different limits,
which opens the door to forum shopping, whereby
the most suitable jurisdiction is then chosen. By
way of illustration, Professor Martinez cited the
incident involving the Di Matteos,® in which the
vessel anchored in a prohibited area and severed
the Malta-Sicily subsea cable in 2019.

Summing up, Professor Martinez observed that
limitation of liability remains as much a cornerstone
of maritime law today as it was half a century ago.
Its future, he argued, will turn on whether states are
prepared to overcome the contradictory case law
that has grown up around it by harmonising their
national legislation.

Safe Escape Routes in the Line of Fire

The impact of armed conflict on merchant
shipping proved one of the colloquium’s most
animated topics. The experts concluded that,
given the extent and frequency of the disruption
caused by geopolitical conflict in recent years,
the shipping industry can no longer be regarded
as neutral infrastructure for global trade.

The past four years have demonstrated that
a war erupting anywhere in the world affects
the entire freight market: routes shift, sanctions
risks and payment disruptions multiply, and
the entire approach to insurance shifts. Private
companies can no longer treat geopolitics as an
external factor since it has become part of daily
risk management.

Yet the industry too often forgets that it is
ships' crews who stand on the front line. This

I. EVENTS

spring, for instance, roughly 20,000 seafarers were
stranded in the Strait of Hormuz for three months,
noted Nick Shaw, chief executive officer (CEO) ° of
the International Group of P&l Clubs:'°“They are the
first to take the hit, and they risk their lives doing
so."Hence, at the outset of any hostilities, it is vital to
secure “safe escape routes”for evacuating the crews
of vessels caught in a conflict zone.

Against this backdrop, the global trade
association BIMCO' recommends using the latest
revisions of its war-risk clauses: VOYWAR 2013 for
voyage charters and CONWARTIME 2013 for time
charters. These clauses define “war risks”broadly,
encompassing armed operations that require no
formal declaration of war. They rest on three basic
principles:

— the safety of the crew, the vessel, and the cargo shall
be protected,

— the shipowner and the master take the decisions
needed to secure that safety,

— the charterers bear all the consequences of those
decisions, including the costs.

The master and the shipowner may therefore
decline to follow the charterers’ orders if they judge
that transiting a particular area would expose the
vessel, the crew, or the cargo to a war risk, explained
Pietro Palandri, vice-president of the Italian Maritime
Law Association and senior partner at Studio Legale
Mordiglia. Every attempt by charterers to challenge
that approach, he said, has so far failed.

In the new environment, the complete absence
of inter-state litigation also plays an unhelpful
role, argued Rafael Zelesco Barretto, a professor of
international law. Disputes arising from the current
conflicts never reach the International Tribunal
for the Law of the Sea, even though its judges
are precisely the ones who could clarify certain
questions. The standard charterparty forms and
insurance conditions, for their part, are in many

"During the 1976 Convention discussions, delegates proposed adding «gross negligence»to the provisions on breaking
the liability. However, this suggestion was rejected. One reason was that the term “gross negligence”was difficult to
define and interpret uniformly. The delegates’ reasoning was that the limits should have been almost unbreakable, but
the limits themselves must have become higher than those in the 1957 Convention. Despite that, the MSC refers to gross
negligence rather than recklessness (art. 357). See B.R. Karimov, "On Breaking the Limitation of Liability for Maritime

Claims

(Comment Upon the Judgment of the Commercial Court of the Far Eastern District in Case A51-383/2024 dd. 20 April

2026),"Maritime Law, no. 2 (2026).

® Enemalta plc v The Standard Club Asia Ltd (The Di Matteo) [2021] EWHC 1215 (Comm), https://www.bailii.org/ew/cases

/EWHC/Comm/2021/1215. html.
?CEOQ: chief executive officer.

"P&| clubs (protection and indemnity): mutual associations insuring shipowners' liabilities

""BIMCO: the Baltic and International Maritime Council.
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respects ill-suited to today’s geopolitical crises,
Mr Palandri believes: “They were drafted for more
familiar situations, in which a charterer sends a vessel
into an area whose dangers are known in advance,
however, today a ship may find itself in a conflict
zone after the voyage has already begun, and the
existing terms do not always allocate the risks fairly.”

The “Shadow Fleet”and “False Flags”

The growing popularity of these illicit
practices poses a direct threat not only to the
international system of maritime safety but to the
environment as well. The subject was taken up
at a session moderated by Frank Nolan, a former
president of the Maritime Law Association of the
United States.

Vessels sailing under false flags: the numbers

e Current total: 546 (up from 470 at the end of
the previous quarter),

® Average age: 26 years,

@ Two-thirds are tankers, 49 of them very large
crude carriers (VLCCs), '

® 63 per cent of such vessels rely on outright
fraudulent registries,

® In 2026, the flags of Syria and Myanmar
were fraudulently used for the first time.

Source: presentation by Michelle Wiese Bockmann,
analyst at Windward, at the CMI Colloquium.

The central legal challenge is that neither
“shadow fleets"nor “false flags”are recognised legal
terms, a point pressed by George Theocharidis,
professor at the World Maritime University.
There are at present no binding international rules
governing the registration process itself. The 1986
UN Convention on Conditions for Registration of
Ships does lay down international standards for
entering vessels in a national register, addressing
the genuine link, ownership, management,
registration, accountability, and the role of the flag
state, but it has never entered into force. Articles
91,92, and 94 of UNCLOS, " meanwhile, supply only
general principles, and national laws construe them
differently, breeding jurisdictional conflict.

Fraudulent Ship Regislration”‘

George Theocharidis
Professor of Maritime Law & Policy

2VLCC: very large crude carrier.

13 The World Maritime University (WMU), based in Malmg, Sweden, operates under a Charter and Regulations approved
by the IMO Assembly; the Secretary-General of the IMO serves as its Chancellor.
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The picture is made worse by the unpredictability
of sanctions decisions, as the decision-making
process is highly politicised. John Markianos-
Daniolos, a well-known maritime lawyer, offered
two examples of Greek shipowners “destroyed”by
American sanctions over Venezuelan operations
that were perfectly lawful when the voyages took
place:in the end, not a single flag would accept their
vessels, except the fraudulent ones.

“A ship without nationality is not a mediaeval
‘outlaw’ whom anyone may strike. A ship
without nationality is a ship that enjoys the
protection of no flag state, but that does not
make it fair game for all. Besides, there is a crew
on board, and their rights, too, must be respected,”
stressed Professor Rafael Zelesco Barretto.

In an effort to close at least some of the gaps,
the 113th session of the IMO Legal Committee™
approved new guiding principles on ship
registration this spring. At the next session, in
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2027, the experts have agreed to draw up further
recommendations on the registration of shipping
companies and to define more clearly the role
of port and coastal states in combating unlawful
registries.

One way or another, the object of all these
measures is to make life as difficult as possible
for the unscrupulous shipowner. Fail to do so, the
participants in the CMI discussion concluded, and
a major disaster (environmental or humanitarian)
becomes merely a matter of time.

Remedying Harm to Marine Ecosystems

Young CMI (the youth committee) holds an
annual maritime-law essay competition, and
the winner is invited to present the work at the
General Assembly. This year the prize went to Diana
Liashenko, a lawyer at Black Sea Law Company.
Taking the Irag-Kuwait conflict as her case study,
she offered a detailed analysis of the mechanisms
for compensating wartime environmental damage
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"“UNCLOS: the United Nations Convention on the Law of the Sea, 1982.
' https://www.imo.org/en/mediacentre/secretarygeneral/pages/leg-113-opening-remarks.aspx.
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that actually worked, and that remain relevant
today.

In 1991, as they retreated from Kuwait,
Iraqi forces deliberately discharged between
8 and 11 million barrels of crude oil into the
Persian Gulf. It was one of the largest oil spills
in history: thousands of seabirds perished, and
the mangrove forests, coral reefs, and sea-turtle
nesting grounds all but disappeared. Saddam
Hussein's army bombed refineries and oil-storage
facilities, compounding the pollution.

In response, the United Nations established
the Compensation Commission (UNCC) '¢ to
administer the payment of compensation for
the damage caused by Iraq’s invasion of Kuwait.
More than US 1.1 billion, funded from the
aggressor’s confiscated oil-export revenues, went
towards environmental restoration, including the
restoration of marine and coastal ecosystems.

Thus was born an important precedent of
international law, Ms Liashenko noted in her
essay: states must compensate for the damage
they inflict on the environment in the course of
hostilities.

She concluded that the aggressor states
which have unleashed wars in recent years will
likewise have to answer for the harm done to
the environment generally and to the marine
environment in particular. That will require
effective international machinery for enforcing
national judgments. No less important are prompt
monitoring, so that damage can be assessed
accurately, and the creation of dedicated funds
capable of operating in conditions of armed
conflict.

“The Law Must Keep Pace with the Sea:”
The CMI General Assembly

In the space of three hours, the Assembly
touched on more than a dozen topics, from the
successful advance of the Beijing Convention and
the Lex Maritima to plans for new instruments,
among them a codification of the general principles
of marine insurance.

The signal achievement of the past year was
the entry into force of the UN Convention on the
International Effects of Judicial Sales of Ships,
known as the Beijing Convention. At the time of

1 UNCC: the United Nations Compensation Commission.
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the CMI General Assembly it had three ratifications:
Spain, Barbados, and El Salvador. "7 It now falls to
the national associations of the major European
maritime powers to persuade their governments
to ratify.

Participants returned again and again to the
CMI”s role as the connective tissue between
the different constituencies of the maritime
industry. The point was pressed by the Comité”s
new administrator, Peter Larsen. In his view, the
organisation must know and weigh the interests
of a broad circle of actors, from shipowners
and insurers to government officials in many
countries; otherwise, the legal instruments the
CMI produces will prove useless to the shipping
market.

Nor was the Lex Maritima overlooked, the
first compendium of generally recognised
principles of maritime commercial law, designed
to harmonise maritime law worldwide. The final
text was published on the CMI website last
autumn’'® and is now being translated into a
range of languages. RUMLA will complete the
Russian translation this year.

During the Assembly, it emerged that the
success of the Lex Maritima has inspired an
analogous project: a set of unified principles of
marine insurance.

The first stage will be to analyse national
regulation in different countries alongside the
standard terms of marine insurance. In most
jurisdictions, after all, statute sets only a general
framework; real practice is shaped by what the
parties write into their contracts.

The volume of material will be enormous,
so the participants agreed to enlist artificial
intelligence for the initial review — while professing,
collectively, a”healthy scepticism”about what Al can
do. The envisaged working model runs as follows:
the national associations supply their statutes,
standard terms, and translations; the assembled
materials are loaded into an Al tool; a prompt is
drafted to steer the analysis along a prescribed
structure; and experts then verify the results, form
sub-groups, and decide whether common principles
can be distilled for particular areas.

I. EVENTS

The choice of method shows that the CMI is not
abandoning traditional legal expertise but seeking
to deploy technology judiciously to process a vast
and heterogeneous body of documents. In marine
insurance, where standard terms are numerous and
historically intricate, the approach could pay real
dividends, provided the expert verification is rigorous.

Decarbonisation and the Rise
of Autonomous Shipping

The transition to ammonia, hydrogen,
methanol, and other alternative fuels raises legal
questions as well as technical ones. Greenhouse-
gas emissions fall, but the approach to ship design,
crew safety, port infrastructure, and liability for
casualties changes root and branch. The CMI’s
working group on decarbonisation is therefore
engaging closely with the IMO, working through
the questions of liability and compensation for
damage arising from the use of alternative, non-
hydrocarbon fuels.

The principal questions are these:

e who bears liability in an incident involving an
alternative fuel,

e which safety standards apply,

e whether the existing conventions on pollu-
tion and liability suffice,

e whether new international instruments are
needed.

Decarbonisation, moreover, runs up against
more than technological and legal complications:
many ports simply lack the bunkering capacity and
infrastructure for alternative fuels. That, too, must
be taken into account.

The working group on cybersecurity has its
own substantial agenda. While the IMO s still
developing new approaches to the international
regulation of cyber risk, lawyers have a genuine
opportunity to shape the process. The field extends
well beyond the technical protection of IT systems,
reaching from navigation and ship management
to the limits of carrier liability and the safety of the
crew.

718 July 2026 the Convention was approved by the European Union, for which it will enter into force on 15 December
2026. The Convention’s status is available on the official website of the United Nations Commission on International
Trade Law (UNCITRALJ: https://uncitral.un.org/ru/judicialsaleofships/status.

'8 https://comitemaritime.org/wp-content/uploads/2018/05/The-CMI-Lex-Maritima-2025-The-Tokyo-Principles-of-

Maritime-Law-final.pdf.
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CMI members agreed on the need to bring the
cybersecurity specialists into closer contact with
colleagues working on autonomous shipping.
Uncrewed vessels, maritime autonomous surface
ships (MASS), ™ depend on digital systems far more
heavily than conventional ships do. A cyberattack
on an autonomous vessel therefore threatens not
only data integrity but the safety of navigation
itself: a moving object that suddenly loses control
can do serious damage to other vessels and to port
infrastructure.

Hence another topic for discussion in the near
future: the investigation of marine casualties
involving autonomous ships. The existing legal
framework largely presumes a vessel under
human control. If the key decisions are taken by
an algorithm or a remote operator, the traditional
logic of marine casualty investigation will have to
be rethought.

New Members, Debts, and Obituaries

The Maritime Law Association of the
Dominican Republic was admitted to the Comité
Maritime International. The country’s previous
association had been expelled in 2017 for
prolonged non-payment of membership dues;
its successor has agreed to clear the accumulated
arrears within three years.

Meanwhile, there are debtors among
the current membership too: the national
organisations of North Korea and Tanzania. After
repeated reminders, the Assembly in Brazil put
the question of their expulsion on the table.

The CMI also created a special committee
to devise a methodology for calculating
membership dues. The idea came from the
French Maritime Law Association, on the ground
that the funding model of an international
industry organisation ought to be transparent,
comprehensible, and sustainable.

As tradition requires, the Assembly honoured
the memory of colleagues who had died over
the past year: Paul Gill and Bent Nielsen. Gill
was a distinguished Irish maritime lawyer who
devoted particular attention to protecting the
rights and interests of seafarers across a broad
range of issues, from securing unpaid wages to

saving lives in armed conflicts. He never tired of
insisting that world trade rests, in the end, on the
shoulders of ordinary seafarers.

Nielsen, for his part, played a significant role in
the reform of the York-Antwerp Rules on general
average and worked extensively on the legal
regulation of wreck removal. He had a rare gift
for workable compromise among shipowners,
cargo interests, and insurers, striking the delicate
balance between commercial and public interests.

What Comes Next

Summing up, the participants in the CMI
Assembly stressed that, given today’s realities,
it is vital to preserve legal depth without
sacrificing the speed of decision-making, to
respect tradition, and to use new technologies
effectively, so as to produce the instruments the
industry actually needs.

Nor should it be forgotten that the Comité’s
strength lies in its national associations,
whose members know their own legal systems
intimately and can convey to their governments
the significance of international instruments.
Beyond building legal expertise, it is equally
crucial to collaborate with the IMO, BIMCO,
the 1CS,* the P&l Clubs, WISTA,?" universities,
insurers, shipowners, financiers, and technical
specialists.

The CMI cannot afford to rest on what
it has achieved: the international agenda
continues to generate new challenges requiring
legal responses. For maritime law, indeed,
international harmonisation is not an academic
dream but a practical necessity. Ships sail,
cargoes move, risks evolve, and technologies
change, so “the law must keep pace with the

”

sea.

“This time Russia came up at practically every
session. Regrettably, our country was mentioned
not for any achievement in maritime law or
merchant shipping, but solely in the context of the
fight against the shadow fleet, sanctions evasion,
and the mounting risks to the environment,”
said Konstantin Krasnokutskiy, president of
RUMLA.

1" MASS: maritime autonomous surface ships.
2|CS: the International Chamber of Shipping

TWISTA: the Women's International Shipping and Trading Association.
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The Assembly closed with the ceremonial handover of the CMI flag, which representatives of the Brazilian
maritime law association passed to their Spanish colleagues. The next conference of the Comité Maritime
International will take place in Valencia in the spring of 2027. =
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JNeTHAA LLKONA MOPCKOro npasa
B MIOA: Kak 310 6bIno

Co 2 no 5 nioHA 2026 roga B MOCKOBCKOM rocyjapCTBEHHOM I0pUANYECKOM YHUBEpcuTeTe
umeHn O. E. Kytadpuna (MINOA) npowuna Xll JleTHas wKona monogbix yueHbIx Ha Temy «Mopckoe
npaBo: o6ecneuyeHne rocyaapcTBEHHOro cyBepeHnTeTa, 6e30nacHOCTN N 3KOHOMNYECKOro
pasButua Poccun». Ee yuacTHukamm ctann 70 yenoBek B Bo3pacte fo 35 net. Cpegm HMX oKa-

3aJ1Cb 1 YieHbl Hawen Accoynaymun.

YyacTHnKoB LUKonbl MOpcKoro npasa ge-
NNV Ha KOMaHAbl, KaXfan M3 KOTOPbIX pas-
pabaTbiBana COOCTBEHHbIE MPEANOXKEeHNA CO-
BEpPLEHCTBOBAHMNA 3aKOHOAATeNbCTBA MO Of-
HOMY M3 YyeTblpex HanpaB/ieHUN: pa3BuTne
MOPCKOro TpaHCNOPTa, 3alnTa U COXpaHeHue
MOPCKOW cpefbl, counanbHoe obecneyeHune
MOPCKOW feATeNbHOCTW, apKTMyeckoe Hanpas-
neHwue.

JlekTOopamu BbICTYNUAM NpeacTaBUTeNn ro-
CyHapCTBEHHbIX OPraHoOB, yueHble-npaBoBeabl
N NpakTuKyloWwmne IopucTol. Tak, yineH Young
RUMLA Tenpgap banpamoB Bbigenun cpasy He-
CKOMbKO AOKNAAUYNKOB:

WKONA
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|
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«3anomHunace aekyus 3askagpedpoli Mexx0yHa-
poOoHo20 npasa MITMIMO MW/ Poccuu Jamupa
Kamuneesuya bekawesa «CospemeHHOe MOPCKOe
npago: akmyasbHsle 80NPOCbl MeopuuU U NPAK-
Muku» Npo Haubosiee 3HAYUMble NPobeMbl om-
pacsau u nepcnekmussl ee pasgumus. Euje 60/16-
woe gneyamJieHuUe npousgesi Macmep-Kaacc
Mapuu AnekcaHoposHbl KpacHosol, napmHepa
u pykosooumesa npakmuku «Mopckoe npago»
aosokamckozo 6topo «KMATT», nocssauieHHsIl 80-
npocam 3adepxaHus MopcKux cy0o8. Boamox-
HOCM®b yCblLdme npakmuyeckul 832180 cneyua-
iucma, exxeoHesHo pabomarouje2o ¢ NOOOOHbIMU
cnopamu, npedcmassiana ocobyto UeHHOCMb.




Npw 5TOM OpraHM3aTopbl NPEfYCMOTPEN MEX-
AVCUMMNNIVIHAPHDBIA XapaKTep yyebHOW nporpam-
Mbl. Cpefin cnuKepoB 6biNiv He TONIbKO IOPUCTDI,
HO 1 CrMeunanncTbl C TEXHUYECKUM Y MOPCKUM
obpasoBaHuem. Hanpumep, kKanutaH 1-ro paHra
Bnagnmup MNaBnosuy Manbues npeactaBun cTpa-
Tervio pas3BMTA COBPEMEHHOrO MOpPCKOro ¢nota
Poccnn, a BegyLwmm HayYHbIN COTPYAHMK MIHCTUTYTa
okeaHonorum Imutpuin Mnbuy Myxosew nogpo6b-
HO pacckasan o peasibHOM BAVAHUM CyAOXOACTBa
Ha sKonoruto. bonee Toro, Ha ogHON NnowaaKe op-
raHv3aTopam yganocb cobpatb npeacTaBuTenen
Cpa3y Tpex oTpacsieBbix BeOMCTB — MUHNCTEPCTBa
TpaHcnopTa, MnHncTepcTBa NPUPOLHbLIX PeCcypcoB
1 3Kkonornm u MMHNCTEPCTBa MPOMbILLIEHHOCTH
1 TOProsnu.

B uncne nektopos LUKonbl MOpCKOro npasa
OKaszanacb n gpyrom uneH Young RUMLA, opuct
ANPY[ NHecca bapuHckas. OHa npe3eHTOBaNa 1c-
cnefoBaHMe, B pamMKax KOTOPOro npoaHanmn3npo-
Basna, Kak cyfbl MPUMEHAIOT KOHBEHLN B chepe
MeXAyHapOA4HOro MOPCKOro npasa:

«Ecnu 2080pume 0 poccutickol Npakmuku, mo
KOHBEHYUU 3a4dcmyto NPUMEHAOMCA UCKJTIOYU-
mesibHo Kak 00NOJIHUMesIbHble HOPMAMUuBHble
00KyMeHM®bl, KOmopble Mak uau uHadye noo-
maeep>x0arom NoJsIoKeHUs, cooepxawjuecs 8 3a-
KoHOOamesibcmae.

I. COBbITUA

MNonHbin TekcT nccnegosanua MiHeccol bapuk-
CKOW Mbl ony6nunkyem B XypHane «Mopckoe
npaso» 3/2026.

MoaBoasa UTorn YeTblpexgHeBHOTO MepPONpu-
ATnA, npopektop MIMOA no HayuyHO-nccnenoBa-
Tenbckon geatenbHocTu Bnagnmup CrnHooKoB
OTMeTUN, UTo B chepe MOPCKOro npaea Habrto-
JlaeTcAa oCcTpana HexBaTKa MNPaKTUKOB, CNOCOOHbIX
«BHECTM CBOW NPEAIoXKeHA AnA Pa3BUTUA U Bbl-
BeeHNA Ha HOBbI/ YPOBEHb BCEX «MJ1aBalOLLNX»
BOMPOCOB».

Mo MHeHMIO ewe ogHOM yyacTHULbI LLKonbl
MOPCKOro npasa un3 yncna uneHos Young RUMLA,
Bnagbl XaHMHOWM, AnA nonynapusaunn MOPCKOro
npasa cpean MOIOAbIX OPUCTOB BaXHO He TOJb-
KO NpoBoAuTb Nogo6Hble o6pa3oBaTesibHble
MeponpuATUA, HO 1 6ofee WIPOKO NX aHOHCU-
poBaTb B CTyaeH4Yeckon cpepe. O6 3TOM npo-
ekTe MINOA MHOrne monopblie LPUCTbI HAYETO
He 3HatoT. Kpome TOro, Heo6x0AMMO NpPUBNEKaTb
Kak MOXHO 6onblue npeacTaBuTeNiell oTpacau,
He OrpaHMUNBaACh Y3KMM KPYroM 3HaKOMbIX Op-
raHvn3aTopam cneynanncTos.

Ewle ogHMM MHCTPYMEHTOM, NPUBMEKAOLWMM
BHMMaHVe TanaHTINBOW MONIOAEXMW, MOXET CTaTb
onuuA c npegocTaBeHeM BO3MOKHOCTU NPOW-
TU CTaXXUPOBKY B KOMMAHUAX, KOTOPble aKTUBHO
paboTaloT C MOPCKUMM MPOEKTaMU. B
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Inside the MSAL Summer School

of Maritime Law

The 12th Summer School for Young Scholars, entitled “Maritime Law: Safeguarding Russia’s
State Sovereignty, Security and Economic Development,” was held at Kutafin Moscow State
Law University (MSAL) from 2 to 5 June 2026. The event brought together 70 participants
under the age of 35. Members of our Association were also among them.

Participants at the Maritime Law School
were divided into teams, each of which
developed proposals for legislative reform
in one of the following four areas: maritime
transport development; the protection and
preservation of the marine environment; social
security in the maritime sector; and Arctic-
related concerns.

Representatives of public authorities, legal
academics and practising lawyers delivered
lectures at the School. Young RUMLA member
Heydar Bayramov highlighted two speakers in
particular:

Mepebi
no npasy

WKonA
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“One of the highlights was the lecture entitled
‘Contemporary Maritime Law: Current
Issues of Theory and Practice,’ delivered by
Damir K. Bekyashev, Head of the Department
of International Law at MGIMO University. It
addressed the most pressing challenges facing the
field and the prospects for its further development.
Another highlight was the masterclass on ship
arrest given by Maria A. Krasnova, Partner and
Head of the Maritime Law Practice at KIAP
Attorneys at Law. It was especially valuable to
gain insight from a practitioner who handles such
disputes on a daily basis.”




The organisers also ensured that the programme
was interdisciplinary. Alongside lawyers, it featured
experts with technical and maritime backgrounds.
Captain First Rank Vladimir P. Maltsev, for instance,
outlined a strategy for the development of Russia’s
modern maritime fleet, while Dmitry |. Glukhovets,
a leading researcher at the Institute of Oceanology,
provided a detailed account of the actual impact
of shipping on the marine environment. The
organisers also managed to bring together
representatives of three key ministries: the Ministry
of Transport, the Ministry of Natural Resources and
Environment, and the Ministry of Industry and
Trade.

Inessa Barinskaya, a lawyer at ALRUD and
another Young RUMLA member, was among the
Maritime Law School’s lecturers. She presented
research examining the application of international
maritime law conventions by the courts:

“As far as Russian case law is concerned,
conventions are frequently treated solely as
supplementary sources of law that reinforce
the provisions already contained in domestic
legislation.”

I. EVENTS

The full text of Inessa Barinskaya‘s study will
appear in issue 3/2026 of Maritime Law.

In his concluding remarks on the four-
day event, Vladimir Sinyukov, Vice-Rector for
Research at MSAL, noted the acute shortage of
maritime-law practitioners capable of “putting
forward proposals that would help develop the
field and bring its many “issues afloat” to a new
level”

Vlada Khanina, another Young RUMLA
member who took part in the Maritime Law
School, believes that raising awareness of
maritime law among young lawyers requires
both educational initiatives of this kind and more
extensive outreach to students. Many young
lawyers have not heard of the MSAL project. She
also stressed the need to involve a broader range
of industry professionals, rather than relying on
a small group of experts already known to the
organisers.

Internships with companies actively involved in
maritime projects could provide another effective
way of attracting talented young people to the
field. m
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Erop KonecHuk,

YHusepcutet CEU CaHn-Mabno
(Magpug)

B3rnaa co CTOpoHbl: KaK NpoXoAAT
KOH(epeHLUMN N KOHrpecchl
McnaHckon accoumaumm mopcKoro
npasa (AEDM)

VicnaHckaa accoumauyma mopckoro npaea (Asociacidon Espanola de Derecho Maritimo, nanee —
AEDM) 6bina ocHoBaHa 10 aHBapsA 1949 rofa No MHULUMATMBE IOPUCTOB, CYAOBNAAENbLEB 1 CTPAXOB-
LMKOB, CTPEMMBLLUMXCA K TOMY, YTOObI MiIcmaHna nprHXMana akTMBHOE yyacTie B MeX4YHapPOLHOM
yHUPUKauum mopckoro npasa. AEDM HacuuTbiBaeT 147 MHAMBUAYANbHbBIX 1 28 KOMNEKTUBHbIX
uyneHoB. Accoumauma npegcrasndaet MicnaHuio B MexgyHapoaHOM MopcKom KomuTeTe (Comité
Maritime International, danee — CMI). NMopo6HO Poccuiickon accoymanmm MOpPCKOro npaga (d0asiee
— RUMLA), o6e accoumauum pasgensatoT ¢ CMI eguHyto Lenb, 3aKpenneHHyto B ctatbe 1 YcTaBa
CMI, — BceMu Hagexawymy cpeacTBaMy 1 MepamMm COAeNCcTBOBaTb YHUGUKALIMM MOPCKOrO Nnpasa
BO BCEX ero acrnekTax. Ha npakTike 370 03HayaeT yyacTue B paboTe 1 KoHdpepeHunax CMI, cogein-
CTBUE Pa3BUTUIO MOPCKOro apbuTpaxa, a TakxKe NpoBefeHne ncceqoBaHuUi, MOAroTOBKY OTYETOB,
opraHuMsauuio KoHbepeHLmMiA, pabounx rpynn n nyénukauuii. Kak u monofexHblin kommtet Young
RUMLA, AEDM T1ake nmeet monogexHoe nogpasgeneHve — Young AEDM.

AEDM o6ecneunBaeT NoCTostHHOE B3aMMOZenNcTBue y4yeHbiX-npaBoBeAoB, NPaKTUKYOLWNX OPUCTOB

N NpeAcTaBUTENEN KOMMEPYECKOTO CEKTOPA MOPCKOW OTPACU, U NPOBOAMMbIE €10 KOHPEPEHLMMN ABNAIOTCA
OOHVM U3 FNaBHbIX UHCTPYMEHTOB JOCTUMXeHUsA 3Ton Lenun. Xota AEDM 6a3supyetca B ctonuue VcnaHunm,
a 60MIbLUIMHCTBO ee MeponpuATUIA NpoxoauT B Magpuae, oTaenbHble KOHGepeHL MY NPUHUMAIOT U Apyrue
MCnaHCcKKMe ropopaa.

Bbyayumn uneHom Young RUMLA, aBTOp € 0CO6bIM MHTEpecom nocetnn meponpuatna AEDM, utobbl

nNprobpecTy OnbIT U NOAENUTHCA UM C POCCUIACKMU KOneramn. ABTOP NPVHAN yyacTre B KoHdepeHL M
«Naval 2026: cTponTenbCTBO, PEMOHT, CTPaxoBaHUe 1 GUHaHCUPOBaHKey, cocTosBLelcs B CaHTbAro-ge-
Komnoctena 17 anpensa 2026 rofa, a Takxke B HaumoHanbHom koHrpecce 11-12 utoHA 2026 roga, npoLlefLem
B ayamTopuun Uria Menéndez B Magpuge nog gesusom «[pununsbl nepemeH: Kypc Ha BaneHcunio».
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Naval 2026: cTponTenbCT80, PEMOHT,
CTpaxoBaHMe U PNHAHCUpOBaHMe.
CaHtbAro-pe-Komnocrena,

17 anpena 2026 roaa

B 2026 rogy AEDM npoBena Tematnyeckyto of-
HOLHeBHYIO KOHdepeHLuio nog Ha3aHnem «Naval
2026: CTPOUTENBCTBO, PEMOHT, CTPaxoBaHue u ¢ou-
HaHcMpoBaHue». OHa cocToanacb B CaHTbAro-ge-
Komnoctena, B nomeleHnn @oHga ABANCA - noa-
pasfeneHns 6aHKa, 3aHUMAIOLLErocs KynbTypPHOM
MOBECTKOW, KOTOPOE TaKXe LUMPOKO NpeacTaBse-
Ho B VicnaHum n MNopTyranuu. Boibop 6aHKOBCKOM
NIoWaaKM He 6bI1 ClyYarHbIM: OH AaBas NOHATb,
YTO SKOHOMMYECKON 1 GMHAHCOBOW CTOPOHE CY-
LOXOACTBa OyAeT yaeneHo He MeHblUe BHUMAHWA,
yem cyry6o npaBoBOW.

®opmat 6bin NPOCTLIM Y AS1A MEPONPUATAI TaKo-
ro poga TUMMUYHbIM: MOCIe[0BATENIbHOCTb KPYTJIbIX
CTOJNOB, KaXAbll1 113 KOTOPbIX Obifl MOCBALLEH OJHOMY
3 3TanoB »KU3HEHHOTO LMKNa CyHa, AOKNaAYMKM
npeacTaBnAnn pasfinyHble CEKTOPbl CYQOXOLHOM
OTpPac/v, a He TONbKO lopuagnyecknin. B teueHne gHA
B AVNCKYCCUAX MPUHANN yYacTue PyKOBOAUTENM CY-
posepden, NpaKTUKyoLWye IPUCTbI, MOPCKre CTpa-
XOBLUMKM 1 BpoKkepbl, 6aHKUPbI B chepe CTpYKTYp-
Horo ¢pMHaHCMPOBaHWA, NpeacTaBUTeNY rocyaap-
CTBEHHOTrO areHTCTBa SKCMOPTHOrO KPeauToBaHNA
1 akagemuyeckoro coobulectsa. Llenb npueneve-
HMA CTONb PAa3HOCTOPOHHEN ayaUTOPUN COCToANa
B TOM, UTOObI KONINEKTVBHO PAacCMOTPETb BOMPOCHI,
KoTopble 00bIYHO Pa3bupPatoTCA MO OTAENbHOCTY —
Cy#OCTPOEeHIe, CYJOPEMOHT, MOPCKOe CTpaxoBaHue
1 GMHAHCMPOBAHMeE CYAOB, — 1 NOKa3aTb, HACKOIbKO
TECHO OHU CBA3aHbI.

CKBO3HOW Maeen Bcex YeTblpex ceccuin ctano
ynpaBneHne prckamu, CBA3aHHbIMU C CYQHOM,
1 B 0cobeHHoCTU ¢ cypoBepdblo. Ha npoTaxkeHnm
[HA Tema cypoBepdu Obina Toukon obbeanHeHNA
MPABOBbIX, TEXHNYECKUNX, KOMMEPUYECKUX 1 GUHAHCO-
BbIX PUCKOB OTPaC/IN: UMEHHO cyfoBepdb oTBevaeT
nepep 3akasumkoMm 3a pe3ysnibTaT, OpraHu3yeT pa-
60Ty ApYyruX UL, BeLET NeperoBopbl No JOroBopy,
NPy 3TOM 3aBUCUT OT CTPAXOBAHWSA, KOTOPOE NOKpPbI-
BaeT BO3MOXHble HenpeBuaeHHble 06CToATeNbCTBa
1 TpebyeT GMHAHCMPOBAHWA ANA OCYLLEeCTBIeHNA

TaKoro ANNTENIbHOro 1 HeonpeaeneHHOro npoLiec-
ca. KpaTKo 13n0Xu1m yeTbipe TeMbl 06Cy>KAEHWN.

CyaoctpoeHue

MNepBas ceccua Gbina NOCBALLEHA JOFOBOPY CYAO-
CTPOEHUA 1 TOMY MOJIOXKEHWIO, B KOTOpOe OyaeT no-
cTaBneHa Bepdb nocse ero 3aknoyeHusa. LieHTpanb-
HOW TemoW cTan cybnoapsag. NockonbKy 66nbLias
yacTb PU3MYECKNX PabOT BbIMOSHAETCA TPETbVMM
nLaMK, Mpy 3TOM AENCTBUTENIbHOE UCMONTHEHNWE
paboT 1 BONPOChl OTBETCTBEHHOCTM 3a pe3ynbTaTt
pacxofATca: nepen cyaosnagenbLem sepdb ocTa-
€TCA OTBETCTBEHHOW 3a pe3ynbTaT, TOrfa Kak ee Bo3-
MOHOCTb B3blCKaTb YObITK/ C Cybnogpaguvka mo-
KET ObITb CBeleHa Ha HET HeMMaTEXXeCnoCcoOHOCTbIO
NOC/IeAHEro NN HEAOCTAaTOYHOCTBIO €r0 CTPAXOBO-
ro NoKpbITUA. M3 3Toro 6binn caenaHsl cnegyolmne
NpaKTMYecKre BbiBOAbl: Bepdb JONKHA HE MPOCTO
TpeboBaTb OT cybnoapsaaYMKa NpefocTaBieHms
CTPAxXOBOro NOKPbLITUA, HO 1 paKTUYECKM NpoBe-
PATb €ro HanMuKMe, a TakxKe CyernoapAaHbIN JOroBOP
cnefyeT COCTaBnATb «3epKanbHO» (back-to-back)
MO OTHOLLEHWIO K OCHOBHOMY JOrOBOpY, C TeM UTOObI
0053aTeNnbCTBa, NPUHATbIE Nepes CyaoBnajenbLeM,
MOTTIN NepeaaBaTbhCA Aasiee no Lernoyke.

O6cy»KaeHe TaK»Ke 3aTPOHYIO TEMY OXPaHbl TPY-
Aa — 0co00 BaXkHbI acneKT ANA CyAO0CTPOUTESNbHbIX
Bepdein. MNockonbky Bepdb 0LHOBPEMEHHO BbICTY-
MaeT Kak BrlagenbLiem MiowajKku, Tak u pabotogate-
neM, OTBEYAIOLLMM 32 OPraHU3aLmIo0 AeATENbHOCTY
NoApPAAYMKOB Ha ee TeppuUTOpPMK, OHa 0bA3aHa 0be-
CreymBaTh Hagnexalllyto KOOpAMHaLMIO NPOLIEeCCOB:
OLIEHKY PUCKOB, MPOBEPKY KBanudukauum ncnos-
HUTENEeNn 1 NpefoTBpaLLeHNe CUTYAUNIA, NPU KO-
TOPbIX OAHOBPEMEHHOE BbIMOJIHEHVE PA3/INYHBIX
onepawmin MOXeT co3aBaTb OMACHOCTb, 0COGEHHO
npu paboTax B 3aMKHYTbIX MPOCTPAHCTBAX M MPO-
BEAEHNM «OTHEBbIX» PaboT. Kak 6bI/10 OTMEYEHO, He-
Haanexallas KoopanHaLmna MOXeT OAHOBPEMEHHO
noBsneub 415 Bepdu aiMVHUCTPATUBHYIO, YTOIOBHYHO
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OTBETCTBEHHOCTb 11 OTBETCTBEHHOCTb B cdhepe couu-
anbHOro obecnevyeHus.

B ppyroin yacTu ceccum y4acTHUKM paccMOTpenm
0CO6eHHOCTV BefieHNA NeperoBopoB Mo JOroBo-
py C MO3MLUMM CYQOCTPOUTENA — Kak npoLuecc no-
CTOSIHHOIO Moncka 6anaHca mexay nHTepecamu
CTOpPOH. OHV OTMETUIN HECKOJTbKO TUMMYHBIX MPO-
6nem: EBpona yTpatuna npexxHee npenmyLLecTBo
B cdepe cTaHAapTM3aLMKM, 4OTOBOPLI BCE Yallle 3a-
KJII0UaLOTCA eLle A0 OKOHYATENbHOTO YTBEPKAEHUS
NPOEKTa, a KaXKAblil HOBbIY 3aKa3 TpebyeT oT Bepdu
cepbe3HbIX GMHAHCOBbIX BNOXeHUI. [pakTniyeckne
peKoMeHZaLmn CBOAUANCH K TOMY, YTOObI YeTKO 3a-
KPennATb, KTO U 32 KaKOe UCMOJTHEHNE OTBEYAET,
nsberatb GOpMynNpPoOBOK, JOMNYCKAOLWMNX CINLL-
KOM LUMPOKOE TONKOBaHMe 0653aTenbCcTB Bepdwy,
npefycMaTprBaTb OnaaTy no Mmepe [OCTUNKEHUS
06BEKTVIBHO NMOATBEPKAAEMbIX STAMOB, YUNTbIBATD,
YTO JOMYCTUMblE 3afePXKKN MOTYT ObITb CBA3aHbI
He TONbKO C GOPC-MaKOPOM, HO 1 C U3MEHEHUAMM
CO CTOPOHbI 3aKa3ulKa, a TakXKe He cornawlaTbes
Ha rapaHTUK No NepBomMy TpeGoBaHNIO.

HakoHeu, MmexxgyHapoaHO-NPaBOBOW XapaKkTep
AVCKyccun 6bin NpraaH Yepes obpalleHue K Tino-
BbIM pOpPMaM JOroBOPOB, UCMOJIb3yeMbIX B TPAHCIPa-
HMYHOM CYJOCTPOEHUN, B YAaCTHOCTM YEPE3 LIMPOKO
npumMeHsemyto Hopaexckyto npodpopmy forosopa cy-
poctpoeHna (Norwegian Standard Form Shipbuilding
Contract). Ee nocnegHaA pegakuma cTana 3amMeTHO
0ObeMHee: B HEll MOABMIIUCH MOSIOMKEHUSA O HOPMATUB-
HOM COOTBETCTBUM, Knbepbe3onacHOCTU, CAaHKLMAX,
NPOTMBOZENCTBMN KOPPYNLMN 1 MpaBax YenoBeka.
WHbIMK cnoBamu, IOrOBOP CyAOCTPOEHUA BCe Yalle
HeceT B cebe perynaTopHble 1 penyTaLMOHHbIE PUCKM
HapsAAy CO CTaHAAPTHLIMU BOMPOCaMK LieHbl, COOKOB
1 cneumdUKaLmMn 1, KaK NPaBuo, NpedycMaTpusaet
nepeaavy CropoB 13 4OroBOpPa B CreLann3npoBaH-
Hble apOUTPAXKM.

CyaopeMoHT

Btopasa ceccua Gbina NnocBALEHa PEMOHTY Cy-
[OB 1 paccmaTpuBana AaHHyto obnacTb B KauecTse
aBTOHOMHO GYHKUMOHMpYoLero pbiHKa. OH oT-
nuyaeTca 6onbluel ONepaTUBHOCTbIO N OpPUEH-
TUPOBaH Ha 3aaun «3[ecb 1 cenyacy, MOCKONbKY
HanpsAMYI0 CBA3aH C HeMpepbIBHOW SKCMJlyaTalmen
¢dnoTa. Ero xapaktepHoii NpaBoBO YepTOW BbICTY-
rnaeT HeonpefeneHHOCTb o6bema paboT. B otnnune
OT AOroBOpa CyAOCTPOEHUA, BOroBOP CyAOPEMOHTa
penko 6biBaeT MOMHOCTbIO onpefesieH ¢ CaMoro
Hauana: ero cogepkaHvie popmupyetca no mepe
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TOro, Kak cygoBnageneL, BbiABASAET NOTPeOHOCTb
B NPOBEeAEHNIN JOMONHUTENbHbIX PaboT, a CKpbITble
fedeKTbl CTAHOBATCA ABHbIMY, YTO NMOCTOAHHO BU-
fleT Ha LieHy, CPOKM 1 pacnpefeneHrie OTBETCTBEH-
HocTu. COOTBETCTBEHHO, POJib OPUCTA COCTOUT
He CTONbKO B TOM, YTOObI eANHOXAbl 3adUKCUPO-
BaTb YCJIOBUA, CKOJNIbKO B TOM, YTOObI yNpaBiAaTb
HenpepbIBHbIMY N3MeHeHNAMM 1 GUKCMPOBaTb JO-
rOBOPHbIe NOCNEACTBUA KaXKA0ro 13 Hux. Ha npak-
TKe NeperoBopbl NPOAOSIKAIOTCA Ha MPOTAXKEHNN
BCero npotecca pabor.

OueHKM NepcreKTrB pa3BUTMA CEKTOPaA Ha cec-
cum 661 oNTUMUCTUYHBIMU. CyaoBnagenbLbl BCe
yalle NPoBOAAT MOAEPHM3aLMI0 CYA0B, a He NPo-
CTO PEMOHT, YUTOObl COOTBETCTBOBAaTb HOBbIM 3KO-
NOTNYECKMM 1 TEXHONOrNYeckM TpeboBaHnAM;
3HAYMMbIMK CTanM PaboTbl MO NepeobopynoBaHNLO
(retrofit work), npoaneHuio cpoka cny»6bl CyaoB
1 nx undposmsaumun. Tem cambiM CyLOPEMOHT Tec-
HO CBA3aH C popMMPOBaHNEM HOBbIX TPebOoBaHNIA,
npenbaABAEMbIX K CYIOXOACTBY B 06/1aCTX perynmpo-
BaHUA BbIOPOCOB, SHeProadpHeKTVBHOCTY 1 TOMNMBA.
OTaenbHo 6biN BblAeNeH CEerMeHT sXT, B KoTopom Mc-
MaHWA 0CO6eHHO KOHKYpPeHTOCNOCobHa.

Hapazy ¢ HOBbIMU BO3MOXXHOCTAMMW YUYaCTHUKN
CeccuMm KpUTUYECKN OTO3BASTIUCh O CITOXHOCTM TPY-
[LOBOrO 1 3KONOIMYeCcKoro perynnpoBaHus, orpa-
HUYMBAIOLLEro KOHKYPEHTOCMOCOOHOCTb CEeKTopa
cypnopemoHTa B Micnannu. pyrmne eBponenckme
CTpaHbl, Hanpumep [aHua, gaxe npu 6onee Bbl-
COKUX M3aepkKax npegnaratot 6onee 6bnaronpuAt-
Hble OTpacneBble UV TPYLOBbIE NMPaBOBbIE PaMKU,
UTO MO3BOJAET UX BEPPAM KOHKYPMPOBATb Ha fyu-
WX ycnosuax. bonee BbicoKMe NpAMble N3AEPXKKM
He Bcerfa 03HayalT MeHbLLYI0 KOHKYPEHTOCMNOCo6-
HOCTb, eCNIN perynaTopHas 1 onepaLyoHHas cpefa
OKa3blBaeTcA 6onee GpyHKLMOHANbHOMN.

Mopckoe cTpaxoBaHue

CeKLMA NO MOPCKOMY CTPAXOBAHMIO PacCcMO-
Tpena, Kak CTpaxoBaHWe AeNCTBYyeT B MPOeKTax Cy-
[OCTPOEHNA 1 CYyLAOPEMOHTA, COCPEAOTOUMBLUNCDH
Ha pa3pbiBe, KOTOPbI MOXET BO3HUKHYTb MeXAay
¢bopManbHbIM MOKPbLITUEM 1 HAKTUYECKON 3aLLMTON.
Camo no cebe Hannure nonmnca HeloCTaToYHO. 3Ha-
YeHMe MMeIOT TOYHbIN 06BEeM NOKPLITUA, UCKNoYe-
HWS, IMMUTbI OTBETCTBEHHOCTU, CPOKU YBEAOMEHUA
W TO, KaKMX MMEHHO NN, NMOMNC B AeNCTBUTENBHOCTM
3awWyaeT.

CTpaxoBaHMe CTPOUTENbCTBA CYAHA AOSIKHO
OTpakaTb TO, HACKONbKO MPOEKT SKOHOMUYECKM



N NPAKTUYECKM OCYLLeCcTBUM. AHIUNCKne Gopmy-
JIMPOBKM CTPAxXOBaHWA «OT BCEX PUCKOB» OCTalOT-
CA OPMEHTMPOM AN1A PbIHKA CTPaxoBaHWUA, TOraa
Kak HopBexckue Gpopmbl GnmKe K CTPaxoBaHWO
Kacko, XOoTs 1 4O6aBAAIOT SN1EMEHTbI CTPAXOBaHUA
oTBeTcTBeHHOCTU 1 P&I. CTpaxoBoe nokpbiTue
[OJIKHO CNefoBaTh 3a pacTyLLei B Xo4e NOCTPONKM
CTOVMIMOCTbIO CY[iHa, He ynycKas 13 Buay Takue pu-
CKM, KaK U3MEeHeHMe CPOKOB, HapyLLEeHVe [OroBo-
pa, ero pacTop<eHne, HerMoCcTaBKa 1 NpuBeaeHne
B [eNCTBME rapaHT1I Bo3BpaTa niaTtexen. [laxe
KpYymHasA cTpaxoBasA CyMmmMa Manio 4To JaeT, eciu
peasnibHOe NMOKpbITVE CYLIeCTBEHHO OrPaHUYEHO
Cy6IIMMTAMK Y1 MHOTOUYMCIIEHHBIMU UCKITIOUYEHUS-
MW, KOTOpble HepeaKo UMeIoT 6osbLiee 3HaUYeHue,
yeMm 3asBNEeHHbIN N3HaYarlbHO 06beM MOKPbITUA.

MNaHenbHas ONCKYCCUA TaKKe 3aTPOHYsa BO-
npoc aedeKToB, 0OHaPY»KEHHbIX NOC/e BbIXOAa
cygHa c Bepdu, korga obecneyeHme CTpaxoBoro
NOKPbITMA 3aBUCUT OT GOPMYNMPOBOK MosKnca
B 4aCTN OroBOPKM 06 obcny»KuBaHum, obecneve-
HUW COXPAHHOCTY 1 YMPaBAEHNN, a TAKXKe NPaBu
06 0OHapyXeHUN NOBPEXAEHUN 1N Hag1exallem
YyBeAOMJIEHNN O HUX.

Ewe ogHom Temon cTano gonosHUTeNbHOE No-
KpbITVe ANA MHBECTOPOB, B YaCTHOCTU CTpaxoBa-
Hue nHTepeca 3anorogepatensa. OHO He 3aMeHs-
eT OCHOBHOe CTpaxoBaHue, a fobaBnsaeT 3aWwunTy
B 0COObIX 06CTOATENBCTBAX: TaK, YObITOK JOMKEH
nonagaTb NOA OCHOBHOE MOKPbITUE N BO3HUKHYTb
6e3 Begoma 6aHKa, npuyem 6pema foKasbiBaHUS,
nexallee Ha 3anorofeprkaTesne, OoKasblBaeTcA
BeCbMa HenpocTbiM. Ha poHe TeKkyLmx BOEHHbIX
M CAHKLMNOHHbIX PUCKOB 1 HOBEWLLEN aHINTMACKOM
cynebHon npakTuku (pena The ZouZou', The Vyssos
2) yKpenunacb B3auMoCBA3b Mexay MOPCKUM CTpa-
XOBaHMeM 1 GMHAHCMPOBaHNEM CYAOB.

Mopckoe CTpaxoBaHMe He CBOAUTCA K aBTOMa-
TUYECKOMY NepeHOoCy pucKa Ha cTpaxosLumka. Ero
3bdeKTUBHOCTL 3aBUCUT OT YNPaBNIeHNA PUCKaMy,
TLIATENIbHOMO COrMacoBaHMsA YC/TOBUI 1 BHUMATESb-
HOW paboTbl C popMynMpPOBKaMU NOJIKCA.

(DI/IHaHCI/IPOBaHI/Ie cyaos

MaHenbHasa gucKyccua, NocBaLlleHHasa GUHaH-
CMPOBaHMIO CYOB, 3aBepwuna KoHpepeHyuio,
nogonaa K npegmeTty Kak C MpakTUUYeCcKon, Tak
1 C NPaBOBOM TOUYKM 3peHuna. COOTHOLWeEHne f0o-

I. COBbITUA

XOQHOCTY 1 pUCKa nNpepcTaBnseTca HecbanaHcu-
POBaHHbIM: PUCKM BbICOKM, @ OXOAHOCTb He BCerga
B AOCTAaTOYHOW CTENEHN KOMMEHCUPYET 3TU PUCKN.
70 06BACHAET, MoYeMy AOCTYN K KpeanTtHomy du-
HaHCMPOBaHMIO NN OTAENbHbIM BUAAM FapaHTIN
MOET CTaTb OQHUM 13 Hanmboree oCTPbIX BOMPO-
COB ANA CyAOCTPOUTENbHON KOMMaHuu. B aTom
KOHTEKCTe YUYaCTHUKM NPOBENN pasnnune Mexay
¢dvrHaHcMpoBaHvem BepdU 1 GUHAHCMPOBaHMEM
cypoBsnagesnbLa. B nepsom cnyyae LMPOKO UCMOSb-
3y10TCA TaKmMe NHCTPYMEHTbI, Kak KpeauTHbIEe JINHUN,
JIVMHWW FapaHTWin BO3BPaTa NiaTeXei, CTpaxoBaHme
BAIIOTHBIX PVYICKOB 1 JOKYMEHTAPHbIE akKKpeauTu-
Bbl.

C $MHAHCOBO TOUKW 3PEHMA KITIOUYEBOWN TE3UC
3aKJIyanca B TOM, YTO A0 3aBepLUeHNsA CTPOUTENb-
CTBa CTOMMOCTb CyfHa, MO CyTU, BNn3Ka K HyJo.
MNMoka prHaHCMpyeMbI aKTUB €elLe He CyLecTBYyeT
Kak 0ObeKT, NpurogHbI AndA sKcnayaTaumm n pea-
NN3aLuK, ero CNOCOBHOCTb CIYXUTb 0becneyeHriem
drHaHCMpoBaHKA KpaHe orpaHunyeHa. Mpu stom
3aTpaTbl HA TEXHUYECKOE OCHALLEHWE U CTPOUTENb-
CTBO Cy[jHa He BCerfga COOTBETCTBYIOT €ro 3asoro-
BOW CTOMMOCTW Ha 3Tane CTPOUTeNbCTBa.

Ewe oiHa CNOXXHOCTb MeXKAYyHapOAHOro GrHaH-
CUPOBaHKVA CYAOB CBA3aHa C COOTHECEHNEeM KaTero-
PU NCNAaHCKOTO W aHINIACKOro NpaBa: TePMUHbI,
KOTOpble Ha NepBbIl B3rNa4 KaxyTcA SKBMBANIEHT-
HbIMU, MOTYT 0603HauaTb pa3Hble NPaBoOBble MO-
HATWA 1 BieYb pa3Hble NPaBOBble NOCIEACTBYUA.
HarnagHbin npumep — mortgage v hipoteca: xota
X 0ObIYHO CUMTAIOT SKBMBANIEHTaMK, 3TO He OfiHa
1 Ta >Ke MPaBOBas KOHCTPYKLMA, MOCKOJbKY MCMaH-
cKkas hipoteca siBnAeTCA BeLWHbIM obecneyeHnem,
obpemeHaOWMM akT1B 6e3 nuieHna cobcTBeH-
HUKa npaBa COGCTBEHHOCTW, TOrAa Kak aHMni-
CKUI mortgage 6nvxe K yCNOBHOWN nepepaye Tu-
Tyna, 3aBUCALLEN OT HENCMNONHEHUA 06A3aTeNbCTBa
OOMKHMKOM. TOUHO TakK »Ke aHrMNCKoe NoHATME
property He MeeT OJHO3HAYHOro COOTBETCTBUA
ncrnaHckomy propiedad, NOCKONbKY MOXeT 0603Ha-
YyaTb 1 Bellb, Y MPaBO, N faXKe UMYLLECTBEHHDI
Komnnekc (estate), a ownership He coBnagaet B TOY-
HOCTU C MCNAHCKNM MOoHATUEM dominio. MNo3Tomy
B MEXAYHAPOAHOM PpUHAHCMPOBaHMK CY[OB MO-
HVYMaHWe A3blKa 4OrOBOpaA 1 0becneyeHunn Tpebyet
6onbluero, Hexenn NPoOCToO NepeBof TEPMUNHOB,
— OHO TpebyeT NOHUMaHUA NPaBOBOW JIOFMKN, KO-
TOPYIO 3TN TEPMUHbI NPEeANOoSaratoT.

' The ZouZou, Piraeus Bank AE v Antares Underwriting Limited ([2022] EWHC 1169 Comm).
2 Oceanus Capital SARL v Lloyd's Insurance Company SA ([2025] EWHC 3293 Comm).
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HawunoHanbHbIN KOHrpecc
«Mpnnuebl nepemeH: Kypc Ha BaneHcuio».
Maapua, 11-12 UIOHA 2026 roaa

CnycTta gBa MecAua nocsie KoHdepeHumm B CaH-
TbAro AEDM npoBena cBon exerogHboin Hauymo-
HanbHbIN KOHrpecc ¢ 11 no 12 nioHA 2026 roga, Ko-
TOpbIV NpoLuen B rmbpugHom ¢opmate B magpua-
ckom oduce Uria Menéndez. HazsaHue «[prnusbl
nepemeH: Kypc Ha BaneHcuio» oTcbinano K npea-
cToAwen MexayHapoaHo KoHdpepeHumn CMI, Ko-
Topasa coctoutcA B BaneHcum B anpene 2027 roga,
— oyYepefHOMY HaMOMMUHAHWIO O PacTyLLen ponu
McnaHnm B MeXXayHapoaHOM coobLyecTBe MOPCKO-
ro npaBsa 1 o macwTtabe paboTbl, KOTOPasA NPenCcTo-
UT MCNAHCKOW accoumaumnm B CBA3M C NpoBeeHeM
KoHdpepeHunn CMI.

KoHrpecc otkpbiiv beHuto HyHbec KuHtaHunbs,
reHepasnbHbI CEKpeTapb NO BOMPOCaM BO3AYLLIHO-
ro M MOPCKOro TpaHcnopTa, n Kapnoc Jlonec-Ku-
pora, npe3ngeHT AEDM. B cBoem BCTynutenbHOM
CNOBe NMpe3nAEeHT NOABeN UTOMU YeTblpexseTHeN
paboTbl AencTBytoLEero npasneHnsa, ocobo oTMeTUB
ykpenneHune Young AEDM, HbiHe HacuuTbiBatoLLe-
ro OKOJI0 COPOKa MOJIOAbIX USIEHOB, @ TakXKe opra-
HU3aLMI0 YeTblpex nooyepeHbiX HaLMOHANbHbIX
KOHIpeccoB, KaXAabll U3 KOTOpbIXx cobpan 3Hauu-
TeNbHOEe YNCI0 YYacTHUKOB. OH TakXe 06bABMI,
yto BbIGOPLI B accoumaumm 6yayT nepeHeceHbl
Ha OKTAGpPb, YUTOOLI HOBOE MpPaBNEHMe MO0 NoA-
roToBMTbCA K GyHAaMeHTalbHO 3aave, KoTopas
Tenepb onpefenaeT ropy3oHT NIaHNPOBaHUA gen-
TeNIbHOCTU accoUMaLnm, — OPraHU3aLUmM KOHpepeH-
uumn CMI Valencia 2027. KoHrpecc Tak»ke NOCy»Kui
nnowanKkon anAa npeseHTaumy HOBOro Be6-carTa
accoumauumn N NPUNOXEHUA ANA ee YeHOB — Ha-
rnAgHOro pesynbtata paboTbl Mo UudpposmaLuy,
koTopyto AEDM Bena B nocnegHme rogbl.

npOEKTHbIe N TAXKEeJNIOBeCHbIe Irpy3bl
I'IepBaﬂ naHeNbHaA ANCKYCCUA, OpraHN30BaH-

Hasa Young AEDM, 6bina nocesLeHa nepeBo3kKe
NPOEKTHbIX N TAKETOBECHbIX FPY30B — UCKITOUU-

TENbHO KPYMHbIX, TAXENbIX UM WHbIX CIIOKHbIX
06beKkToB. O6CyKAEHME COCPEeAOTOUNIOCh Ha TOM,
Kak cornacoBaTb UHTepechl NepeBO34YNKOB, Fpy-
30BfagesnbLeB, CTPAXOBLYMKOB U NOMUCTUYECKMX
onepaTopoB, KOrga oAHa nepeBo3Ka CKJlafblBa-
€TCA N3 HeCKONIbKMX JOrOBOPOB N HECKONbKUX
YPOBHel CTPaxoBOro NoKpbITuA. MpaBoBOW WH-
Tepec TakMx onepauuin 3aknyaeTcad MMEHHO
B 3TON PpparMeHTapHOCTN, NOCKONbKY YObITKM
PeAKOo YKNIafblBalOTCA B PaMK/ OJHOTO JOroBopa
WA OJHOTO Nonuca.

MeKknHcKasa KOHBEHLUUA O Npojaxe CyAoB
Ha OCHOBaHUW cyae6HOro pewweHns

BTopaa naHenb paccmoTpena HegaBHO Npwu-
HATY0 KoHBeHuumo OpraHusaunm O6beguHEeHHbIX
Haunnm o mexxayHapoAHbIX NOCNeACTBUAX NPO-
[aXKn Cy[oB Ha OCHOBaHUM cyaebHoro peweHuna®
1 ee npuMeHeHue B MicnaHun. CypnebHaa npogaxa,
Kak NpaBuio, nepegaeT NokynaTento Heobpeme-
HeHHOe MpPaBO COHBCTBEHHOCTU Ha CyfHO (clean
title), cB060OHOE OT paHee BO3HMKLINX NpPaB Tpe-
TbUX NML, BKIOYAA UMOTEKM, 3371011 U NHble obpe-
MEHEHWA; O[HAKO NpaKTnyeckasa LLeHHOCTb Takoro
npaBa 3aBMCUT OT TOTO, FOTOBbI /I MPU3HABaTb €ro
Apyrune rocyaapcTBa: Npexkae nokynatesib He mor
6bITb YBEPEH, UTO MHOCTPAHHbBIN peecTp U cyq
couTeT CyAHO CBOOGOAHBIM OT 0bpeMeHeHuin. KoH-
BEHLMA NpM3BaHa yCTPaHUTb 3TOT nNpoben, npea-
yCMaTp1BasA MeXAyHapoaHOe Npu3HaHne npogak
Ha OCHOBAHUN CyebHOro peLleHnsa 1 NopoXKaa-
€MOro NmMn HeobpeMeHeHHOro npaBa cOOCTBEH-
HOCTW.

feononutuka: Opmysckuin nponns
AHa MNanacno, 6bIBLUNI MUHUCTP MHOCTPAHHBIX

pen Vicnanum v npurnatweHHbiv npopeccop xxop-
[PKTayHCKOrO YHVMBEPCUTETa, ONuncana MexayHa-

% KongeHuya O0H o MexayHapoaHbIX NOCIeACTBUAX NPOAAXKHM CYN0B Ha 0CHOBaHUW cynebHoro pelenus («IleknHckas
KOHBEHLMA 0 Mpofaxe cynos»), npuratas MeHepanbHoit Accambneein OOH 7 nexkabpa 2022 roga v oTKpbiTas Ans noanuca-
Hua B [MeknHe 5 cenTabpsa 2023 roga. Vicnanns nognucana KonseHunto 19 niona 2024 roga.
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pOAHYI 06CTaHOBKY, B KOTOPOU MOpe y»e pac-
CMaTPMBaETCA He TONbKO KaK MPOCTPaHCTBO TOp-
rOBMU 1 TPAHCMOPTA, HO 1 Kak KntoveBol pakTop
6e30MacHOCTW, dJHepreTuku, becnepebonHOCTH
CHabXeHNA 1 YCTOMUYMBOCTU MEXAYHAPOLHbIX CBS-
3€e1, a TaKXe NogYEPKHYNA, YTO TPAANLMIOHHbIE
perynaTopHble 1 AUNIOMaTUYECKe BOSMOXHOCTM
EBponbl fONMMXHbBI ONUPaTbCA Ha peanbHbIA cTpa-
TErMyecknin 1 0OOPOHHBIN NOoTeHLMan — TaK ee
«MArKaa cuna» CMOXeT nepepacTu B ybeantenb-
Hyt0 «KecTKyto». C 3TON TOUKN 3peHNA MOpCKoe
npaBo nprobpeTaeT BCe 6osiee BaKHOE 3HaUeHMne
B TO BpeMsi, Korga reonofimTnyeckan HanpsaKeH-
HOCTb HAUYMHAET HapyLaTb NPUBbIYHbLIV X0 TOp-
roBnu.

JTa TeMa Mnosyynna NPoLoKeHne B NaHesb-
HOW ANCKYyCCun O Kpu3unce B Opmy3CKOM Nponu-
BE 1 ero NocnefCcTBMAX ANA MOPCKNX MepeBO30K
1 MOpCKOro cTpaxoBaHuA. CobbITUA, Nponcxoaa-
Wue Baanu ot EBponbl, NOYTU Cpa3y CKa3blBalOTCA
Ha eBPOMNeNCKOM CyJOXOACTBE, a TaKXKe Ha CTou-
MOCTM M YCNIOBUAX €ro CTPaxoBaHMA.

BoeHHOe cyfocTpoeHmne
M rocyfiapCcTBeHHble 3aKyNnKu

[HeBHaA ceccua, NocBALEHHAA BOEHHOMY
CyOOCTPOEHNIO U TOCYAAPCTBEHHbBIM 3aKymnKam,
obbeanHuna npeacTaBuTesiert YaCTHOWM NPAKTUKK,
OTpaC/n N roCyfapCTBEHHOrO CEKTOPA, BKOYan
lopuanyeckue cnyxbbl BoeHHO-mopckoro ¢nota
N rocyfapcTBa, a TakXKe CyaOoCTPOUTENTIbHYH KOM-
naHuto Navantia.

HoBenwas cyne6Hana npakTvka
n OroBopku MHCTUTYTa 0 BOEHHbIX
puckax v 3abacTtoBKax

BTopoii oeHb OTKpbIICA 0630pOM HOBelLWeN
MOPCKOU cyfie6HOM NPaKTUKK 1 TOTO, KaK CTaH-
JapTHble OrOBOPKW AENCTBYIOT Ha NMpaKTUKe.
B ueHTpe BHMMaHMA oka3zanucb OroBopkn MHCTK-
TyTa O BOEHHbIX pucKax 1 3abactoBkax (Institute
War and Strikes Clauses) - ctaHgapTHble dopmy-
NIMPOBKW, pacnpegensawLme pucky, BbiTeKaLune
3 BOWHbI, TEPPOPU3Ma, FparkaaHCKnx becnopaa-

I. COBbITUA

KOB, 3a06aCTOBOK U NHbIX NOAOOHbIX AecTabunm-
3MPYOLWNX COOBITUI, — N TO, KaK CTPaxoBLUUKN
N cyfoBnagesblbl pacnpeaenstoT b6pems goka-
3bIBaHWUA HACTYMNJIEHMA BOEHHbIX PUCKOB, 3abacTo-
BOK U MOJIUTUYECKN MOTUBMPOBAHHOIO HAaCUNus.
O6cyKpeHne 6bINo COMPSXKEHO C COCTOABLUIENCSA
HakaHyHe naHenbto No OpmMy3CKOMy MPONUBY.

UcnaHckun pnar

3aknouuTenbHasa cekuma obpaTunach K Bo-
npocy 06 ncnaHckom dnare N KOHKYpPeHTOCMo-
COBHOCTU UCMAHCKOrO CYI0BOrO peecTpa, cobpas
3a O HMM CTONOM NpPefCTaBUTENIell MOPCKOW afl-
MUHUCTPaLmMmM 1 cygoxogHon otpacnn. OCHOBHbI-
MU NPEenATCTBUAMU PAa3BUTUA KOHKYPEHTHOCTY
ncnaHckoro ¢nara ABAATCA HANOroobNoXKeHe,
AOMUHUCTPATUBHbIE Npoueaypbl U HeJOCTAaTOK
perynaTopHon ru6KkocTr. YYacTHUKM AUCKYCCUM
paccmaTprBany 3T BOMPOCHI C pa3HbiX MO3MLUIA,
HO 6bINIM eAuHbI B O4HOM: MOBbILEHVE NPUBIe-
KaTeNbHOCTN MCMAaHCKOro ¢iara ocTaeTca LeH-
TpanbHOWM N HepeLIeHHOW 3agayen gna MOPCKOro
CceKTopa CTpaHbl.

AHa HyHbec, reHepanbHbI [UPEKTOP TOPro-
Boro ¢psioTa, NOQUYEPKHYNa TeCHOe COTPYAHUYe-
CTBO MeXAy MOPCKOM agMuHucTpauymen n AEDM
M noATBEpAMIa HamepeHre nocsiefoBaTeNbHO
MOBbILATb KOHKYPEHTOCMNOCOOHOCTb UCMAHCKOro
¢dnara, HANOMHNB O €CTeCTBEHHbIX NPenmMylle-
cTBax MicnaHnm — ee reorpaduryeckom nonoxe-
HuK, 6oNlee yemM BOCbMMU TbiCAYAX KUIIOMETPOB
6eperoBoi MMHUN N AABHUX MOPCKUX TPAAULNAX,
KOTOpble MOTyT CTaTb OCHOBOW ANA Pa3BuUTMA 60-
nee CUbHOW HaLMOHaNbHOW MOPCKOM OTpacaun.

3akKnoueHue

B coBOKYMHOCTM 3TN ABa MeponpuATAA Mo-
3BONAT YBUAETb, Kak paboTaeT ncnaHckas ac-
courauma: oHa 0ObeVHAET YUeHbIX, NPaKTNKOB,
npegcTaBUTeNnein MOpPCKoOn oTpacaun 1 rocyaap-
CTBEHHbIX OPraHOB, NPeAOCTaBAA UM MOLWAAKY
A5l COBMECTHOMO OOCYKAEHUsA LWMPOKOro Kpyra
NPaKTUYECKM 3HAUMMBbIX BOMPOCOB, TEKYLLMX NPO-
6/1eM 1 NepcrneKTVB AaNibHeNLEero passuTma,
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Egor Kolesnik,

CEU San Pablo University
(Madrid)

A View from Abroad: The Conference
and Congress Practice of the Spanish
Maritime Law Association (AEDM)

The Spanish Maritime Law Association (Asociacion Espafnola de Derecho Maritimo, AEDM) was
founded on 10 January 1949 on the initiative of jurists, shipowners and insurers who wanted
Spain to take an active part in the international harmonisation of maritime law. The AEDM has
147 individual and 28 collective members. It is the Spanish member of the Comité Maritime
International (CMI). Just as the Russian Maritime Law Association (RUMLA), both Associations
share the same goal with the CMI, as stated in Article 1 of the CMI’s Constitution—-to contribute by
all appropriate means and activities to the unification of maritime law in all its aspects. In practice this
means taking part in the work and conferences of the CMI, promoting maritime arbitration, and
running studies, reports, conferences, working groups and publications. Like the Young RUMLA,
the AEDM also maintains a younger-members section-Young AEDM.

AEDM keeps academic lawyers, practising lawyers and the commercial side of the industry in regular contact
and its conferences are one of the main ways of achieving that. Whilst AEDM is based in the Capital of Spain, and
most of its events do take place in Madrid, some conferences are hosted in other Spanish cities.

As a member of Young RUMLA the author was particularly interested to attend events hosted by the AEDM
to gain experience and share it with the Russian colleagues. The author has attended the “Naval 2026: build,
repair, insure and finance” conference that took place in Santiago de Compostela on the 17 April 2026, and the
National Congress on 11 and 12 June 2026 held at the Uria Menéndez Auditorium, in Madrid, under the slogan
“Tides of change: Bow to Valencia”
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I. EVENTS

Naval 2026: Build, Repair, Insure
and Finance, Santiago de Compostela-

17 April 2026

In 2026 the AEDM held a thematic one-day
conference under the title “Naval 2026: build,
repair, insure and finance." It took place in Santiago
de Compostela, on the premises of the ABANCA
Foundation-the cultural arm of a bank with a
strong presence in Spain and Portugal. The choice
of a banking venue was not incidental: it signalled
that the economic and financial side of shipping
would be treated as seriously as the strictly legal
one.

The format was straightforward and, for this
kind of event, typical: a sequence of round-
table discussions, each devoted to one stage
in the life of a vessel, with speakers drawn from
across the industry rather than from the legal
profession alone. Over the day the panels brought
together shipyard managers, maritime lawyers
in private practice, marine insurers and brokers,
a structured-finance banker, a representative of
the State export-credit agency and an academic.
The aim of assembling such a mixed group was
to examine, in one room, matters that are usually
treated separately: shipbuilding, ship repair, marine
insurance and ship finance, and to show how
closely they are connected.

The idea running through all four sessions was
the management of risk around the vessel and, in
particular, around the shipyard. Seen across the
day, the shipyard emerged as the point at which
the industry’s legal, technical, commercial and
financial risks converge: it answers to the client for
the result, organises the work of others, negotiates
the contract, depends on insurance to absorb what
goes wrong, and needs financing to carry a long
and uncertain process. The four topics discussed
are summarised below.

Shipbuilding

The first session dealt with the construction
contract and the position it creates for the yard. A
central theme was subcontracting. Because most
of the physical work is carried out by third parties,

performance and liability pull apart: towards the
owner the yard remains liable for the result, while
its ability to recover from a subcontractor may be
defeated by that party’s insolvency or inadequate
insurance. The practical conclusions were that
the yard must actually verify a subcontractor’s
cover rather than simply require it, and that the
subcontract should be drafted “back-to-back” with
the main contract, so that the obligations assumed
towards the owner can be passed down the chain.

The discussion also covered occupational
safety, an area of particular weight in shipyards.
The yard is at once the occupier of the site and
the principal employer of the contractors working
on it, which imposes real duties of coordination:
risk assessment, verification of competence, and
the prevention of dangerous overlaps between
simultaneous operations, especially in confined-
space and “hot” work. Deficient coordination, it
was noted, can expose the yard to administrative,
criminal and social-security liability at the same
time.

A further part of the session examined contract
negotiation from the builder’s standpoint,
presented as an exercise in constant balancing.
Recurring concerns included the loss of Europe’s
earlier advantage in standardisation, the tendency
to sign before a project is properly defined, and
the financial strain each order places on the
yard. The practical advice was to fix clearly what
performance is owed and by whom, to avoid open-
ended formulas that expand the yard’s obligations
indefinitely, to tie payments to verifiable
milestones, to treat permissible delays as covering
owner-driven changes rather than force majeure
alone, and to resist on-demand guarantees.

Finally, the international dimension was
addressed through the standard forms used in
cross-border construction, in particular the widely
used Norwegian Standard Form Shipbuilding
Contract. Its most recent version has grown
considerably, adding provisions on regulatory
compliance, cybersecurity, sanctions, anti-
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corruption and human rights. The construction
contract, in other words, increasingly carries
regulatory and reputational risk alongside the
traditional questions of price, time and specification,
and is typically backed by specialised arbitration.

Ship repair

The second session treated ship repair as a
market in its own. It is more immediate and “daily,”
tied to the continuous operation of the fleet. Its
defining legal feature is uncertainty of scope.
Unlike a construction contract, a repair contract is
rarely fully defined at the outset: its content takes
shape as the owner identifies further needs and as
hidden defects come to light, with constant effects
on price, time and responsibility. The lawyer’s role,
accordingly, is less to fix the terms once than to
manage continuous variation and to record the
contractual effect of each change. Negotiation, in
practice, runs through the whole job.

The session was notably positive about the
sector”s prospects. Owners increasingly modernise
rather than simply repair, in order to meet new
environmental and technological requirements;
retrofit work, life-extension and digitalisation have
become significant. Repair is thus closely tied to the
regulatory transition of shipping: emissions, energy
efficiency, fuels. The yacht segment was singled out
as one in which Spain competes particularly well.

Alongside the opportunities, the panel
criticised the complexity of labour and
environmental regulations that limit the sector”s
competitiveness in Spain. Other European
countries such as Denmark, even with higher
costs, offer more favourable sectoral or labour
frameworks, which allows their shipyards to
compete on better terms. A higher direct cost
does not always imply lower competitiveness
if the regulatory and operational environment
proves more functional.

Marine insurance

The marine insurance panel examined how
insurance works in shipbuilding and repair projects,
focusing on the gap that can open between formal
cover and real protection. The mere existence of a

policy is not enough. What matters is the precise
scope of cover, the exclusions, the liability limits,
the notification periods, and which parties the
policy actually protects.

Construction insurance must reflect the
economic and practical reality of the project.
English “all-risks” wordings remain the market
reference, while Norwegian forms sit closer to
hull cover but add liability and P&l elements.
Cover should follow the rising value of the vessel
through the build, while keeping sight of risks such
as delay, breach, termination, non-delivery and the
operation of refund guarantees. A large insured
sum also means little if the policy carries low sub-
limits and broad exclusions, which often prove
more decisive than the headline cover.

The panel also addressed damage discovered
after the vessel has left the yard, where cover turns
on the policy wording clauses on care, custody and
control, and the rules on discovery and notification.

A further topic was supplementary cover for
financiers, in particular mortgagees’ interest
insurance. It does not replace the primary insurance
but adds protection in narrow circumstances: the
loss must fall within the primary cover and arise
without the bank’s knowledge, and the burden
of proof on the mortgagee is heavy. Set against
current war-risk and sanctions exposure and
recent English case law (The ZouZou," The Vyssos?),
it showed how closely marine insurance and ship
finance now interlock.

Marine insurance is not an automatic transfer
of risk. To be effective it requires risk management,
careful negotiation and close attention to policy
wording.

Ship finance

The panel devoted to ship finance closed the
conference by approaching the subject from both
practical and legal perspectives. The relationship
between profitability and risk appears unbalanced:
the risk is high and the return does not always
sufficiently compensate for that exposure. This
observation helps to explain why access to credit,
or to certain guarantees, can become one of the
most delicate questions for the shipyard. In this
context, a distinction was drawn between financing

" The ZouZou, Piraeus Bank AE v Antares Underwriting Limited [2022] EWHC 1169 (Comm].
? Oceanus Capital SARL v Lloyd's Insurance Company SA ([2025] EWHC 3293 Comm)].
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the shipyard and financing the shipowner. As
regards the former, instruments such as credit lines,
refund-guarantee lines, exchange-rate insurance
and documentary credits are common.

A central point from the financial side was that
the value of the vessel is essentially zero until it
is completed. As long as the financed asset does
not yet exist as a usable and realisable asset, its
capacity to serve as support for financing is very
limited. The technical and productive value of the
vessel under construction does not necessarily
coincide with its bankable value during the
process.

The comparison between categories of Spanish
law and English law in international ship finance is
a further challenge, because apparently equivalent
terms correspond to different legal notions and

I. EVENTS

produce different effects. Mortgage and hipoteca
are a clear example: although routinely treated as
equivalents, they are not the same construct, since
the Spanish hipoteca is a real security that burdens
an asset without displacing its ownership, whereas
the English mortgage is closer to a conditional
transfer of title that turns on the debtor’s default.
Likewise, the English concept of property does not
correspond univocally to “propiedad,’ since it may
refer to an asset, to a right or even to an estate,
and ownership does not coincide exactly with
the Spanish idea of dominio. In the international
financing of vessels, understanding the language
of the contract and of the guarantees therefore
requires something more than translating terms:
it requires understanding the legal logic that those
terms presuppose.
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National Congress

“Tides of Change: Bow to Valencia,”
Madrid - 11 and 12 June 2026

Two months after the Santiago conference, the
AEDM held its annual National Congress on 11 and
12 June 2026 at the Uria Menéndez Auditorium
in Madrid, in hybrid form. “Tides of Change: Bow
to Valencia” pointed forward to the International
Conference of the Comité Maritime International
(CMI), which will be held in Valencia in April 2027,
which is a recurring reminder of Spain’s growing
visibility within the international maritime-law
community and of the work that hosting the CMI
will demand of the Spanish association.

The Congress was opened by Benito Nufez
Quintanilla, Secretary-General for Air and Maritime
Transport, and by Carlos Lépez-Quiroga, President
of the AEDM. In his opening remarks the President
reviewed the four years of the current board”s work,
singling out the consolidation of Young AEDM -
now numbering around forty younger members
- and the holding of four consecutive and well-
attended national congresses. He also announced
that the association’s elections would be brought
forward to October, so that the incoming board
would have time to prepare for the institutional task
that now dominates the association’s horizon: the
organisation of CMI Valencia 2027. The Congress
further served to present the association’s new
website and members'application, the visible result
of a digitalisation effort pursued over recent years.

Project cargo and heavy-lift

The first panel, organised by Young AEDM, was
devoted to project cargo and heavy-lift operations
-the carriage of exceptionally large, heavy or
otherwise complex consignments. The discussion
focused on how to coordinate the interests of
carriers, cargo owners, insurers and logistics
providers when a single movement is built from
several contracts and several layers of cover. The

legal interest of these operations lies precisely
in that fragmentation, because a loss rarely falls
neatly within one contract or one policy.

The Beijing Convention on the judicial
sale of ships

The second panel examined the recently
adopted Beijing Convention on the international
effects of judicial sales of ships® and its application
in Spain. A judicial sale ordinarily confers on the
buyer a clean title, free of pre-existing mortgages
and liens; but that title is only as useful as the
willingness of other States to recognise it, and
historically a purchaser could not be sure that a
registry or a court abroad would treat the ship as
unencumbered. The Convention is designed to
close that gap by providing for the international
recognition of judicial sales and of the clean title
they produce.

Geopolitics:
the Strait of Hormuz

Ana Palacio, former Minister of Foreign Affairs
of Spain and visiting professor at Georgetown
University described an international
environment in which the sea is no longer a
matter only of trade and transport but a question
of security, energy, supply and stability, and
argued that Europe must complement its long-
standing regulatory and diplomatic strengths
with real strategic and defensive capability,
turning soft power into credible hard power.
Maritime law, on this view, acquires its full
importance precisely when geopolitical tension
begins to interfere with the ordinary flow of
trade.

® United Nations Convention on the International Effects of Judicial Sales of Ships (the “Beijing Convention on the
Judicial Sale of Ships”’], adopted by the UN General Assembly on 7 December 2022 and opened for signature in Beijing on
5 September 2023. Spain signed the Convention on 19 June 2024.
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That theme was taken up in a panel discussion
on the Strait of Hormuz crisis and its effect on
maritime transport and marine insurance.
Events occurring far from Europe are felt almost
immediately in European shipping and in the
cost and the terms of its insurance.

Naval construction for defence and public
procurement

The afternoon session on naval construction for
defence and public procurement brought together
private practice, industry and the public sector,
including the Navy’s and the State’s legal services
and the shipbuilder Navantia.

Recent case law and the Institute War and
Strikes Clauses

The second day opened with a review of recent
maritime case law and how standard clauses work
in practice. Institute War and Strikes Clauses, the
standard wordings that allocate the risks arising
from war, terrorism, civil commotion, strikes
and similar disruptive events, how insurers and
shipowners distribute the burden of war risks,
strikes and political violence. The discussion was
linked to the Hormuz panel of the previous day.

The Spanish flag

The final panel turned to the Spanish flag
and the competitiveness of the Spanish registry,

I. EVENTS

bringing the maritime administration and the
shipping industry to the same table. The known
obstacles are the taxation, administrative
procedure and a want of regulatory flexibility. The
maritime administration and the shipping industry
approached them from their different standpoints
but both accepted that making the Spanish flag
more attractive remains a central and unresolved
challenge for the sector.

Ana Nunez, Director-General of the Merchant
Marine underlined the close cooperation between
the maritime administration and the AEDM and
reaffirmed the commitment to strengthening the
competitiveness of the Spanish flag, recalling the
natural advantages—Spain’s geographical position,
its more than eight thousand kilometres of coastline
and its maritime tradition-on which a stronger
national industry can be built.

Conclusion

The two events offer a revealing view of how
the Spanish association works, keeping academics,
practitioners, the commercial side of the industry,
and government officials in the same room and
discussing a broad range of topics of practical
concern with a view of solving current problems
and future development. =
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1. OB30P CYAEBHOW MPAKTUKIM POCCUI

CTaTnCTUNKA
n obwmm o630p*

Bropori Bbinyck »kypHana «Mopckoe npaBo» 3a-
Tparmeaet nepuog c anpena no noHb 2026 r. Mbl
ny6sIMKyem CTaTUCTUKY MOPCKIMX Aefl, PacCMOTPEH-
HbIX apPOMTPaXKHbIMU CyZaMU B YKa3aHHbIN Nepuog,.
Kpome Toro, LleHTp mopckoro npasa npu Hauwm-
OHaNnbHOM yHuBepcuTeTe CnMHranypa COBMeCTHO
¢ MexgyHapogHbIM MOPCKUM KOMMUTETOM MPO-
JorKaeT BeCcTu 6a3y fen, B KOTOPbIX MPUMEHAIOT-
CA MeXAYHapOoAHbI MOpPCKMe KOHBeHUun. Poc-
CUINCKIMe Aena MOXKHO U3y4nTb No ccbinke: https://
cmlcmidatabase.org/browse-by-jurisdiction. He-
006xoaumo BbigennuTb none «Russia».

Hena B ap6butpakHbIX CyAax OKpYyros
(kaccayMoHHaA NHCTAHLNA)

Bo BTOopom kBapTane 2026 roga apouTpakHble
Cyabl OKpYroB paccmotpenu 20 MOpPCKIMX Aefl, U3 Ko-
TOpbIX 19 6bINN NOCBALLEHbI BOMPOCAM YaCTHOMO
npa.a. Cpeay HMX 6ONbLUMHCTBO CMOPOB Kacanocb
B3bICKaHWNA feHeXHbIX CPefCcTB MO pa3fiNiHbIM CO-
rnaweHusam, BKNoyasa JOroBOpbl MOPCKOW nepe-
BO3KM rpy3a, apeHAbl CyfHa 1 nHble. Ha 3Tom dpoHe
Hanbosiee NHTEPECHBbIM BbIFAANT pa3bupaTtenb-

ctBo Mexgy AO «COlA3» n 000 «Demko-MeHepn-
XMEHT», KOTOpOe MbITanocb fO6MTbCA CO3[aHNA
boHpa orpaHnyeHnA OTBETCTBEHHOCTU Nocpea-
CTBOM NpefocTaBfieHnA 6AaHKOBCKOW rapaHTuu.
Moapo6HbI pa3bop 3TOro Kelca YMTalTe B CTaTbe
«O6 CKNIOYEHN OFPaHNYEHNA OTBETCTBEHHOCTH
MO MOPCKMM TpeboBaHKAM», KOTOPYIO /1A XKypHana
Mopckoe npaso 2/2026 nogroToBus pyKkoBOAUTENb
Young RUMLA bynat Kaprmos.

M3 ocTanbHbIX CMOPOB 3a YKa3aHHbIN Nepurog,
Bblaensaetca un geno N2 A56-10504/2025, paccmo-
TpeHHoe ApbuTpaxHbiM cynom CeBepo-3anagHo-
ro okpyra. lMocne rmbenn cygHa BMecTe C rpy3om
cypoBnageney notpe6osan ot ¢ppaxtoBatens
nosiHoM onnatbl ppaxTa Ha OCHOBAHUUN YCNOBUA
yapTepa o ToM, YTo ppaxT cumTaeTca 3apaboTaH-
HbIM 1 6€3BO3BPATHLIM HE3aBUCMMO OT rnbenu
cypHa v rpysa. OpaxToBaTenb OCropus 3To yco-
Bre. Kaccauua nogreepania HUYTOMKHOCTb TaKoro
YCNOBMA CO CCbITKOM Ha cT. 165 KTM PO, koTopas
MMMNepPaTBHO YCTaHaB/MBAET, YTO 3a YTPAUYEHHbIN
rpys ¢paxt He B3nmaeTcs, a cT. 116 KTM PO npsa-
MO NpefycMaTprBaeT HUYTOXKHOCTb COrJlalleHui,
He COOTBeTCTBYOWMX Npasunam r. 8 KTM PO.

KaccauymoHHbIn cyq Kateropvn gen

AC MoCKOBCKOro oKpyra Bcero 6 pgen:

- 0 B3bICKaHUV PAaCcXOMO0B 3a NePEBO3KY NMOUTOBbIX OTMpPaBAeHNi (3);
- 0 B3bICKaHUV MO JOTOBOPY TPAHCMOPTHO-3KCMEAULMOHHDBIX YCIYT;
- ocnapviBaHuie pelieHus PocmoppeudnoTa;

- 0 B3bICKaHUV MO JOFOBOPY MOPCKOW NepeBo3Ky rpy3a.

AC CeBepo-KaBkasckoro Bcero 3 pena:

OKpyra

c cyaHa.

- 0 B3bICKaHMW BpeAa, NPUYNHEHHOTO BOAHOMY OOBEKTY;
- 06 uctpeboBaHn HedpTenpoayKToB C bopTa CyaHa;
- 0 B3bICKaHMU SKOJIOMYECKOro Bpea B pe3ynbTaTe pasnvea HehpTenponyKToB

! Pepaxtop - Bynat Kapumos. AsTop cTatuctuku - MNonuna Jlobawosa, Xenana Angpeesa u AprHa Pemmex (NAVICUS.LAW).
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KaccaumoHHbii cyn | Kateropun gen

AC MNoBomKcKoro Bcero 2 pena:

oKpyra - 0 B3bICKaHMM MO AOrOBOPY MOPCKOWN NepeBo3Ky rpy3a;
- 0 B3bICKaHWM MO AOrOBOPY TallM-yapTepa.

AC Bcero 5 pen:

[anbHeBOCTOUHOro - 0 B3bICKaHWM MO AOrOBOPY CracaHus;

oKpyra - 0 B3bICKaHMM MO JOrOBOPY MOPCKOrO CTPAaxoBaHMS;
- 0 B3blCKaHWM YObITKOB 3a XpaHeHue 1 cofeprkaHune CyaHa;
- 0 B3bICKaHWM MO AOrOBOPY MOPCKON BYKCMPOBKY;
- 0 B3bICKaHWM MO AOrOBOPY MOPCKOWN NepeBO3KU.

AC Ypanbckoro Bcero 1 pgeno:

oKpyra - 0 B3blCKaHMM NO JOFOBOPY MOPCKOW NepeBo3Km

AC 3anagHo- Bcero 1 peno:

Cnbupckoro okpyra - 0 B3bICKaHMM MO JOrOBOPY MOPCKON BYKCMPOBKN.

AC CeBepo- Bcero 2 gena:

3anagHoro okpyra - O MpPUW3HaHWUW HeeNCTBUTENbHBIM YCIIOBUA YapTepa;
- 0 B3blCKaHWUN AeMepeaKa.

Oena B ap6uTpa)KHbIX anennAL4MOHHbIX
cypax

C anpena no ntoHb apOUTPaXKHbIE anesLNoH-
Hble cyabl paccmoTpenn 30 MOPCKUX Aen, U3 KoTo-
pbix B 26 3aTparnBanncb BOMNPOChbl YAaCTHOrO NpaBsa.
Kak n B npoLunble neprodbl Yalle BCero BCTpe-
YanncCb TUMOBbIE CMOPbI O B3bICKAHUN EHEXKHbIX
CpeAcTB No pasnNnyHbIM foroBopam. Heckonbko
pa3bupaTenbCTB 0Ka3anocb NOCBALEHO B3blCKa-
HII0 yLwep6a, MPUYMHEHHOTO PA3NNBOM OYHKEPHOrO
Tonnuea (Hanpumep, aeno NeA56-62425/2022), ne-
MepeKa 1 MHbIX KaTeropuii yObITKOB.

Cpeau ny6nnyHo-NpaBoBbIX CNOPOB CTOUT OT-
meTtntb N2 A73-3712/2025, KOTOpbI paccmoTpen
LecTon apbuTpaXxHbll anennsauMoHHbIN cyg. MNo-
cJle peMOHTa MOpPCKOro HedbTeHanMBHOrO TaHKepa

3a rpaHuuen AcTpaxaHcKasa TaMOXHA AOHauMCIu-
na cob6CTBEHHVKY CyAHa BBO3Hble TaMOXEHHbIe
nownuHbl n HAC, BKAOYMB B CTOMMOCTb onepa-
UM no nepepaboTke pacxopgbl Ha ycnyru QAY
«POCCUNCKUIA MOPCKON perncTp CygOXoacTBay»
Nno OCBUAETENbCTBOBAHMIO 1 Knaccnbumkaymum
cygHa. Anennauus NCKNYmUNa 3T1 TpaTtbl 13 6asbl
ONA NCUYNCNEHUA TaMOXKEHHbIX NaTeXxen, nosac-
HUB, YTO «KnaccmdrKauma n oCBUAETeNbCTBOBA-
HUe CyfiHa He CYMTalTCA onepauuamu no nepe-
paboTke, He HanpaBfeHbl HAa BOCCTAHOB/IEHME
WK yNyYLleHEe COCTOAHNUS CyaHa U He obnapatoT
CaMOCTOATENIbHON SKOHOMMYECKOW LEeHHOCTbIO
NPVMeHNTENbHO K peMOoHTY». Cya pa3rpaHuyunn
NoHATMA onepaunin No nepepaboTke (PEMOHTY)
N KOHTPOJIbHbIX Mpoueayp, OCyLeCcTBAAEMbIX
KnaccmpuKkaymMoHHbIM O6LLLECTBOM.

AnennAunoHHbIN cyq Kareropun gen

5-n AAC Bcero 5 pen:

- 0 B3bICKaHUV MO JOTOBOPY TaliM-yapTepa;

- 0 B3bICKaHUV MO JOrOBOPY CMacaHus;

- 0 B3bICKaHUV MO JOTOBOPY MOPCKOr0 CTPAXoBaHWs;

- 0 B3bICKaHUV MO [OTOBOPY MOPCKON NepeBo3Ku rpysa (2).

6-n AAC Bcero 1 geno:

- 06 ocnapuBaHuM peLieHrs 06 yBeMYEHUN TAMOXKEHHOW CTOMMOCTY TOBapa.

9-n AAC Bcero 8 pgen:

BO3KU;

- 0 B3bICKaHUV MO JOTOBOPY TPAHCMOPTHO-3KCNEAULMOHHBIX YCIYT (2);

- 0 B3blCKaHUV PACXOO0B 3a NEePEBO3KY MOUTOBbIX OTMPABEHNI;

- 0 B3bICKAaHUW fieMepenKa;

- 06 ocnapviBaHuu pelueHns PocmoppeudnoTta cybcranm Ha MopcKue nepe-

- 0 B3bICKaHUV MO OTOBOPY MOPCKON NepeBo3Ku rpysa (3).
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[I. REVIEW OF RUSSIAN CASE LAW

Statistics and Overview

The second issue of the Maritime Law Journal
covers the period from April to June 2026. We
continue publishing statistics on maritime
disputes considered by commercial courts during
the reporting period. In addition, the Centre
for Maritime Law at the National University of
Singapore, together with the Comité Maritime
International, continues to maintain a database of
cases considered by courts in various jurisdictions
applying international maritime conventions.
Russian case summaries can be accessed via https://
cmlcmidatabase.org/browse-by-jurisdiction. It is
necessary to select “Russia.’

Cases in District Commercial Courts
In the second quarter of 2026, 20 maritime cases

were heard by the district commercial court, 19 of
which concerned private law matters. Most of these

cases involved recovery of monies under various
contracts, including contracts for the carriage
of goods by sea, bareboat charters, and others.

One of the interesting cases was Case No A56—
10504/2025 considered by the Commercial Court
of the North-Western District. Following the loss
of the vessel and its cargo, the shipowner sought
full freight payment from the charterer, relying
on a charterparty clause that provided that
freight was deemed earned and non-returnable
regardless of the loss of the ship and cargo. The
charterer challenged this clause. The district
court upheld its invalidity, holding that Art 165
of the Merchant Shipping Code of the Russian
Federation (MSC RF) mandatorily provides that
no freight is payable for lost cargo, whilst Art.
116 of the MSC RF expressly renders void any
agreement inconsistent with the rules of Ch. 8
of the MSC RF.

Court Name Categories of Cases

Commercial Court of the Mos- | 6 cases in total:

cow District - onrecovery of expenses incurred in the carriage of postal items (3),
- onrecovery under a freight forwarding services contract,

- on challenging a decision of Rosmorrechflot,

- onrecovery under a contract for the carriage of goods by sea.

Commercial Court of the North | 3 cases in total:

Caucasus District - for compensation for harm caused to a body of water,

- on the recovery of petroleum products from on board a vessel,

for compensation for environmental harm caused by a spill of petroleum
products from a vessel.

3 cases in total:

- for compensation for harm caused to a body of water,

- on the recovery of petroleum products from on board a vessel,

- for compensation for environmental harm caused by a spill of petroleum
products from a vessel.

Commercial Court of the 2 cases in total:

Volga District

on recovery under a contract for the carriage of goods by sea,
- onrecovery under a time charter.

" The editor: Bulat Karimov. Author: Polina Lobashova, Zhelana Andreeva, and Arina Remmekh (NAVICUS.LAW).
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Court Name Categories of Cases

Commercial Court of the Far 5 cases in total:

Eastern District - on recovery under a salvage contract,

- on recovery under a contract of marine insurance,

- on recovery of losses for the storage and upkeep of a vessel,

- on recovery under the towing agreement,

- onrecovery under a contract for the carriage of goods by sea.

Commercial Court of the 1 case in total:

Urals District

on recovery under a contract for the carriage of goods by sea.

Commercial Court of the 1 case in total:

West Siberian District - onrecovery under the towing agreement.

Commercial Court of the 2 cases in total:

North-Western District

for a declaration that a charterparty clause is void,
- onrecovery of demurrage.

Cases in the Commercial Courts of Appeal

During the period from April to June, the
Commercial Courts of Appeal considered 30
maritime cases, 26 of which concerned private law
matters. As in previous periods, the most frequent
category of cases was recovery of monies under
various contracts. Lacking any particular legal
significance, such cases nonetheless remain the
most typical within the Russian judicial system.
Several cases concerned the recovery of damage
caused by a bunker fuel spill (Case No A56-
62425/2022), demurrage, and other categories of
losses.

Case No A73-3712/2025 of the Sixth
Commercial Court of Appeal is noteworthy in
the field of public law. Following the repair of a

marine oil tanker in China and South Korea under
the customs procedure of processing outside
the customs territory, the Astrakhan Customs
Office assessed additional import customs
duties and VAT, having included in the cost of
the processing operations the fees paid to the
Russian Maritime Ship Registry for the survey and
classification of the vessel. The Court of Appeal
excluded these fees from the base for calculating
customs payments, holding that classification
and survey of a vessel do not constitute
processing operations, are not aimed at restoring
or improving the condition of the vessel, and
possess no independent economic value in
relation to the repair. The court distinguished
between processing (repair) operations and
inspection carried out by a classification society.

Court Name Categories of Cases
5th CCA 5 cases in total:

- onrecovery under a time charter,

- onrecovery under a salvage contract,

- on recovery under a contract of marine insurance,

- onrecovery under a contract for the carriage of goods by sea (2).
6th CCA 1 case in total:

- on challenging a decision increasing the customs value of goods.
9th CCA 8 cases in total:

- onrecovery under a freight forwarding services contract (2),

- onrecovery of expenses incurred in the carriage of postal items,

- onrecovery of demurrage,

- on challenging a decision of Rosmorrechflot regarding subsidies for

maritime transportation,

- onrecovery under a contract for the carriage of goods by sea (3).
12th CCA 1 casein total:

- onrecovery of demurrage under a charterparty.
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Court Name Categories of Cases
13th CCA 9 cases in total:
- on challenging administrative liability for violation of the rules on crossing
the state border (2),
- onrecovery of a debt under a sub-charter (sub-lease) agreement for a
vessel,
- on recovery of losses connected with the leakage of dangerous cargo under
a freight forwarding contract,
- on recovery of damage from a bunker fuel spill,
- onrecovery under a time charter,
- onrecovery under a contract for the carriage of goods by sea (2),
- on recovery of demurrage under a charterparty for the carriage of goods.
14th CCA 2 cases in total:
- onrecovery under a contract for the carriage of goods by sea (2).
15th CCA 4 cases in total:
- onrecovery under a time charter (2),
- onrecovery of losses for the loss of deck cargo in the course of a carriage of
goods by sea,
- on recovery of losses for the storage of a shipload of cargo

Cases in the Commercial courts of first
Instance

At first instance, 60 maritime disputes were
heard, 47 of which concerned private law
matters, and 13 public law matters. Alongside
cases for the recovery of monies, compared
with previous periods, more cases arose
from ship collisions (6 cases) and disputes
over the arrest of vessels. We shall therefore
continue to monitor the further progress of
these cases through the Courts of Appeal.
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Conclusion

In total, 110 maritime cases were heard during
the period from April to June 2026, of which 92
concerned private law matters and 18 concerned
public law matters. This relatively small number
of public law cases is due, among other things, to
a change in our methodology for counting them.
We have become more selective in compiling this
list, including a case in the statistics only when it
directly concerns matters governed by the MSC
RF or international maritime conventions. =




bynat Kapumos,

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

HayuHbin coTpygHuK LieHTpa mopckoro npasa HauunoHanbHoro yHmeepcuteTta CuHranypa,
LLM no mopckomy npaBy B YHuepcutete KelintayHa (lOxkHas Adpuka), PhD kaHavaat B HaumoHanbHoOM
yHuBepcuteTe CnHranypa, rmasa MonogexHoro komuteta RUMLA, coBeTHuk NAVICUS.LAW

06 UCKNIKYEHUN OrpaHNYEHNA
OTBETCTBEHHOCTWN N0 MOPCKUM

TpeboBaHuaAMmM

(KommeHTapun K NMocraHoBneHno ApouTpakHoro cyaa
HanbHeBOoCcTOYHOro okpyra no geny A51-383/2024 ot 20.04.2026)

Poccna asnaetca yyactHuuen KoHBeHUUN
006 orpaHNYeHnn OTBETCTBEHHOCTU MO MOPCKUM
TpeboBaHuAM 1976 r. n lMpoToKoNa K Hemn
1996 r. KOHBEHUMA NpeaycMaTpuBaeT obuee
OrpaHnyeHne OTBETCTBEHHOCTN NO KOHKPETHbIM
BMAaM TpeboBaHWIA, B TOM YMCie Mo TPeboBaHWIO
0 BO3MelLLeHUN Bpeaa, NPUYNHEHHOTO VMYLLECTBY
B CBA3M C OeATeNIbHOCTbIO CyAHa (nn. «a» n.
1 c1. 2 KoHBeHuyuu). CornacHo KoHBeHUWUMN,
OTBETCTBEHHOCTb CyAoOBnajenbua Henb3A
OFPaHNYNTb, eCIn ywepb ABUCA pe3ynbTaToM
ero cobCTBEHHOTO AEeNCTBUA UNW YNyLeHUsA,
COBEPLUEHHOTO C HAMEPEHNEM NPUYNHUTD TaKo
yuep6 nam no camoHalesAHHOCTY U C CO3HAHMEM,
UTO TaKoW yulep6 BO3MOXHO OyaeT npuunHeH
(cT. 4 KoHBeHUun) .

YKa3aHHble MONOXeHUA MNONYUYUIN OTpakeHne
B KTM (rn. XXI). AHanor nonoxeHua cT. 2
KoHBeHuun — cT. 355 KTM, cT. 4 KOHBEeHUUN — CT.
357 KTM. Mpwn atom nonoxkenua KTM o noBegeHnu,
NPenATCTBYIOLLEM OrPaHNYEHNIO OTBETCTBEHHOCTY
(cT.357), HEe {OCNOBHO BOCNPOM3BOAAT MNONTOXKEHUA
KoHnBeHuun. Tak, no KTM nnuo He nmeeT npaBo
Ha OrpaHnYeHne OTBETCTBEHHOCTU B CJlyyae, eciiv
ywep6 NpUYMHEH YMbILWIEHHO UK «no rpybon
HEOCTOPOXHOCTU.

Takum ob6bpaszom, mexpay KoHBeHuMen
n nepesogomM KoHseHuun B KTM cyuwecTByeT
pa3sHuua, cocToAwana B ynoTpebneHun ¢pas
«MO CAaMOHA[EeAHHOCTU N C CO3HAHUEM,
yTO TaKon ylep6 BO3MOXKHO OyAeT NPUYNHEH»
N «Mo rpy6oii HEOCTOPOXKHOCTU». KoMMeHTapui
K MocTtaHoBneHuto ApOGuTpa)KHOro cypa
HanbHeBocTOUHOrO OKpyra no geny A51-383/2024
oT 20.04.2026 nocBALEH TONIKOBaHWIO YKa3aHHbIX
NMONOMXEHWUN.

dakTbl

AO «COTlA3» obpatunocb ¢ nckom Kk 000
«@emKo-MeHegXMeHT» B ApOUTPaKHbIN cyn
Mpumopckoro Kpaa. 3aAaBUTeNb B3bICKMBAnN
ywep6, NPUUYUHEHHbIM NNaByyemy KpaHy
BO BpemA 6ykcupoBku n3 LuHpao (Kutan)
K npunuyany OO0 «CCK «3Be3ga» (3aka3uuk)
B lNpumopckom kKpae. B pamkax pgorosopa
MeXAy OTBETUMKOM M 3aKa3uMKOM NocneaHuin
NPUHAN Ha ceba 06A3aHHOCTb MO NOArOTOBKE
nnaBKpaHa K 6ykcupoBke. Bo Bpemsa 6yKcnpoBKm
KpaH nospeaunu. Wctey Bo3mectun yuwepb
6eHedumumapy, nocne 4yero obpartmncsa
C TpeboBaHMeEM K OTBETUMKY, @ TOT NoJas 3asaB/eHne

" PycckoasbluHbIi TekeT KoHBeHUuK. TekcT pgocTyrneH vepes CMC «KoHcynbstaHT ntoc».
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06 orpaHuYeHNn CBOEl OTBETCTBEHHOCTH,
nonpocue co3aatb ¢GpoHA OrpaHUYeHusn
OTBETCTBEHHOCTN NMNOCPEACTBOM MPefoCTaBleHs
6aHKOBCKOV rapaHTuu.

PeweHuns cynos

MepBasa MHCTaHUMA 1 anennaunAa oTKasanmncb
co3pgaBaTb pOHA OrpaHNUYEHNss OTBETCTBEHHOCTN.
ApbutpaxkHbin cyn [JanbHEeBOCTOYHOTO OKpyra
OCTaBUN B CUe peleHnA HUKeCcToALMX
cynoB. OKpY>XHOW Cyf yKa3an: HeCMOTpA Ha To,
yTO, COrNlacHO JOroBOpY, 3aka3uuk obsasancs
NOArOTOBUTb KpaH K TPaAaHCNOPTUMPOBKeE,
«PemKo-MeHeKMeHT» Kak NpodeccMoHanbHbIN
yyacTHUK o60opoTa M MepeBO3YMK LOJIXKHbI
ObINMN NMPOKOHTPONMPOBATb 3TOT MpoLuecc
n obecneuynTb Hapgfiexalwee KpenneHue
KpaHa. OTCcyTCTBME Hapne)kalero KOHTponA
CO CTOPOHbI OTBETUMKA ABNAETCA ero rpybon
HEOCTOPOXKHOCTbIO. [TO3TOMY OTBETUMKA NULINAN
npaBa Ha OorpaHMYeHne oTBETCTBEHHOCTM (CT. 357
KTM, cT. 4 KoHBeHLUN) .

3HaveHue poHAa OrpaHNYEHNA
OTBETCTBEHHOCTU

Co3paHune $poHAa orpaHNYEHNss OTBETCTBEHHO-
CTU npepycmaTpuBaeTca Kak KonseHuumen (cT. 11),
Tak 1 KTM (cT. 363). Takaa onuus — 3aLmMTHOE NpaBo
LOMKHMKA, KOTOPOEe HanpaB/ieHO Ha UCK/IOYEHNe
nocnepgyoLero apecta CygHa M yMmeHblueHune
TPaH3aKUMOHHbIX N34epXKeK NoCpeacTBOM cobu-
paHWUsi TPeOOBaHUI B paMKax OJIHOW PUCANKLMNZ,
Mpu 3TOM BbIGOP YKa3aHHOW IOPUCANKLNN NEXNT
Ha cygoBnagenbue’.

B 3TOM 3aKnouyaeTcs 0COOEHHOCTb CO3AaHusA
doHOa oOrpaHMYeHUs OTBETCTBEHHOCTU
no BblIbopy po/mKHMKa. PaKTMUeCKN JOJIKHUK

nonyyaet BO3MOXHOCTb Onpefenutb, Kakou
PeXUM OTBETCTBEHHOCTU OYAET MPUMEHATHCA
K TpeboBaHMAM NPOTMB Hero. Bonpoc orpaHnyeHna
OTBETCTBEHHOCTW YaCTO He CBOAUTCA K IMMUTAM,
YCTAaHOBJ/IEHHbIM TOW WAM MHOW KOHBEHUMEeR,
HO U MHbIM o6cToATENbCTBAM. OIHO M3 TaKUX
06CTOATENbCTB — CJIOKHOCTb MpeofofieHna
OrpaHNYeHnA OTBETCTBEHHOCTU *,

UcknioueHne orpaHnyYeHns
oTBeTCcTBeHHOCTN No KoHBeHuum 1976

KoHBeHUMAa 1976 nprvHUManacb Kak o6HOB-
NTeHHbIN NOPAAOK OrpPaHNYeHNA OTBETCTBEHHOCTU
Mo CPaBHEHMIO C yXKe CyLlecTBYyoLlen KoHBeHL -
en 1957. Astopbl KoHBeHUMn 1976 npecnenosa-
NV Uenb YCNIOXHUTD NpeofosieHe orpaHnyeHns
OTBETCTBEHHOCTW®. [onoxeHua cT. 4 KoHBeHUUM
1976 dakTMuecKn CBOAATCA K aHINIMNCKOMY Tep-
MRy «wilful misconduct» (BoneBoe HeBepHoOe no-
BeJeHue), KOTOpoe ABNAETCA OCHOBaHMEM AJ1A UC-
KNHOYEHNS BbINaTbl CTPaxoBoro Bo3mMelyeHua (MIA
1906, s 55 (2)).

TepmunHonornyeckasa CBA3b OrpaHMYeHuA
OTBETCTBEHHOCTU M CTPAxOBaHUA HecnyyalHas.
OrpaHunyeHne OTBETCTBEHHOCTU CyaoBnagesnbLa
BO MHOIFOM CBOAMTCA K OrpaHW4YeHUto
OTBETCTBEHHOCTMN, NOAJIEXALLEeN CTPAaXOBAHUIO.
O60CHOBaHMe 3aK/loYyaeTcs B TOM, UTO ec/n
OTBETCTBEHHOCTb CyAoBfafjenbLa He OyaeT
OorpaHuyeHa, TO CTpaxoBble KOMMaHun OyayT
OTKa3blBaTb B Bblaye CTPAXOBOro NOKPbITUS NNM60
CTOMMOCTb CTPaxoBaHWA OyneT HeCOU3IMepPUMO
BbICOKOI’.

B KoHBeHuun 1957 cypoBnageney He Mo-
’KeT paccuyumTbiBaTb Ha OrpaHu4yeHue OTBeT-
CTBEHHOCTW, ecnn Bpea NPUYUHEH MO ero
BMHE WU B C/llyyae ero 3HaHua (privity)
(n. 1 ct. 1) & MNpwn 0bcyxpeHnn KoHseHumn 1976

“Travaux Préparatoires of the LLMC Convention, 1976 and of the Protocol of 1996, CMI, p. 288
® Mo kpaHelt Mepe Takoe TonkoBaHne KoHBEHL MM NPUHATO B aHrNMIACKOM npaBse, cM. Griggs P., Williams R. and Farr J.
Limitation of Liability for Maritime Claims, 4th ed., Oxford, 2005, p. 68; Seismic Shipping Inc v Total E & P UK Plc (The

Western Regent) [2005] EWCA Civ 985 [63].

“Hanpumep, ykasaHHbl BONPOC paccMaTprBascs B IXKHOadprKaHCKOM PeLIEHIM B pamMKax COXHOro Cropa B HeCKoMb-
knx topucankumax: MT Tigr v Transnet Ltd t/a Portnet 1998 (3] SA 861 (SCA). Mo ToMy e fieny CM. aHrnICKoe pelieHme

°*Travaux Préparatoires, p. 122.

®Ha 370 npaMo ykassiBanocb npu obcyxaeHnn KonseHuwmu, cM. lbid.
7CM. 3KoHOMMYeCKMit aHann3 paccMaTpusaeMbix nonoxexuii B Billah M.M. Effects of Insurance on Maritime Liability: A

Legal and Economic Analysis, Switzerland, 2014, p. 51-55.

€0 3HaueHun TepMuHa “privity” cM. Compania Maritima San Basilio SA v the Oceanus Mutual Underwriting Assn

(Bermuda) Ltd (The Eurysthenes] [1971] 2 Lloyd's Rep 171.
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Jeneratbl YKa3blBanu, 4to ANnA NpeofosieHunn
3TOro CTaHAapTa AOCTaTOYHA HEOCTOPOXHOCTb
(negligence) cynoBnagenbua®. B KoHTeKCTe TONKo-
BaHMA KoHBeHUMKM 1976 He Tak Ba)kKHO, AeNCTBU-
TEe/IbHO N ANA UCK/IYEHNA OTBETCTBEHHOCTU
no KoHeeHUmn 1957 6b1710 4OCTAaTOYHO NPOCTON He-
OCTOPOXKHOCTM CYAOBNAAENbLA, BaXKHO, YTO B KOH-
BeHUMM 1976 nonoxeHua cT. 4 opmynnpoBanunch
C HamepeHVeM Y6paTb HEOCTOPOXKHOCTb Kak OCHO-
BaHVe 41 UCKITIOYEHUA OrPaHNYEHNA OTBETCTBEH-
HOCTW B MOJIb3y BOJIEBOIO HEBEPHOIO NOBEAEHUA,
BbIPaXKeHHOro B YyMbIC/1e WU CaMOHaAeAHHOCT .
Takoe NonoXeHne caenano orpaHnyeHne oTBeT-
CTBEHHOCTU Mo KoHBeHUmK 1976 paKkTuueckmn He-
npeogonumbiM''. Victel, 0653aH gokasatb, YTo Cy-
fosnagened (HX KanutaH CyiHa, HY SKUMNaxK, HY Ka-
Kune-nmbo 1Hble N1LIA) CBOEN BOMEN 11 C OCO3HAHNEM
TOro, UTo ylep6 OyAeT NPUYMHEH, MPUIHANN peLue-
Hue, KOTopoe NpuBeno K ywepby. B pamkax cTpa-
XOBaHMA CTPAXOBLYMKM YaCTO Aake He MbITaloTcA
NoATBEPANTb TaKOe BOJIEBOE HEBEPHOE NoBedeHne
CTpaxoBaTesif, a ULWYT MHble cnocobbl YT OT OT-
BETCTBEHHOCTU '2,

MoHATVe rpy60i1 HEOCTOPOIKHOCTI

B pamkax ob6cyxpeHuna KoHBeHuuun 1976
JeneraTtbl BbICKa3blBanv MPeasIoKeHUA O BHECEHUN
B MOJIOXeHne 06 MCKMYEHUN OrpaHUYeHuns
OTBETCTBEHHOCTU «TPYOON HEOCTOPOKHOCTU»
(gross negligence) cygoBnagenbua's. OgHako
Takoe npeanoxeHue 6bl1I0 OTKNOHeHO'™ . OaHON
M3 MPUYUH OTKa3za Oblla HEBO3MOXHOCTb
eAnHOO6Pa3HOro TONIKOBaHUS 1 onpegeneHuns
3Toro noHATMA'>. JTorvka generaTos 3aknyanacb
B TOM, UTO OrpaHunyeHrie OTBETCTBEHHOCTY JOTKHO

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

6bITb MPAKTUUYECKN HEPYLIVMbBIM, HO MPY 3TOM
JIVMMUTbI OTBETCTBEHHOCTU JOMKHbI ObITb BbILIE,
yem OblIN NpepycMoTpeHbl KoHBeHLmen 19576,
HecmoTpa Ha 310 nonoxeHua KTM copep»kat
CCbINIKY UME@HHO Ha «rpybyto HEOCTOPOXKHOCTbY,
HeXenn «camoHaesaHHOCTb» (CT. 357).

B KOMMeHTUpyeMOM MOCTaHOBNEHUU Cyn
MOnbITaNCA YCTaHOBUTb 3HAaUEHNE TEPMUHA «rpy6as
HEOCTOPOXKHOCTb» B POCCUNCKOM npase. [1na 3Toro
Cy[ COCnanca Ha HeCKOJIbKO aKTOB BbICLUEN
cynebHOM NHCTaHUKMK, B KOTOPbIX CIOBOCOYETaHMe
«rpybas HEOCTOPOKHOCTb» NMpuUcyTCcTByeT'.
OCHOBHOW BbIBOA, 3aKJ1t0HaNCA B TOM, UTO B pamKax
rpPaXk4aHCKOro rnpaBa OTCYTCTBYIOT KOHKPETHble
Kputepuun rpyboi HeOCTOPOXKHOCTK, MO3TOMY
«rpy6ocTb» onpepensaeTca Cyqom B KOHKPETHbIX
obcToATeNnbCTBAX Aena.

[py6yto HEOCTOPOXKHOCTb MOXHO ONpPeAenunTb
Kak OTCYTCTBME TaKOW OCMOTPUTENIbHOCTU
1 3a60TNMBOCTU, KOTOpPble NpoABUN Gbl N06ON
pa3yMHbIl 4YenoBeK B COOTBETCTBYIOLMX
obcToAaTenbcTBax'®. YunTbhiBas Takoe WMPOKOe
onpepeneHne, B KOHTeKCcTe KoOHBeHLMM
CNOXHO CKa3aTb, ABNAETCA NN CTaHAAPT rpyoo
HEOCTOPOXXHOCTY BbllUe WA HUXKe CTaHAapTa
CaMOHafeAHHOCTM. DTO pa3Hble CTAaHZapTbl
C pa3HbIMU KPUTEPUAMM, KOTOPbIe He HaXOAATCA
B OJJHOW MSIOCKOCTW.

py6as HeocTopoKHOCTb B KTM

OpHa M3 NPUYMH MOABNEHUA KpuUTepus
BOJIEBOrO HEBEPHOrO NnoBefeHnA B KoHBeHLUM
— MonbiTKa CBA3aTb OCHOBAHWA ANA NCKNIOYEHUA
OorpaHnyeHna OTBETCTBEHHOCTM C OCHOBaHUAMM
[NA OTKa3a B BbINjaTe CTPaxoBOro BO3MELLEHMA.

? Travaux Préparatoires, p. 121.

1" MSC Mediterranean Shipping Co SA v Delumar BVBA [The MSC Rosa M) [2000] 2 Lloyd's Rep 399, 401.

' Griggs, Williams and Farr, Op. cit. p. 3.

12 CMm. nokasaTensHblit nprMep B FOxHon Adpuke: Representative of Lloyds v Classic Sailing Adventures (Pty) Ltd 2010 (5)
SA 90 (SCA). B aToM pene v3 dpakTuyeckrix 06CToATeNbCTE CrieflyeT, YTo ¢ BONbLION A0Mell BEPOATHOCTH CyaHO Bbino 3a-
TOMMeHo CyaoBnafenbLeM ans noay4yeHus cTpaxosoro BosMeleHns. OaHaKo CloXKHOCTb LoKa3biBaHUsS 3Toro obcToATenb-
cTBa DOblsla HACTOIBLKO BbICOKAR, YTO CTPAXOBLUMKM NMPUHANN pelleHre MATU No NyTh 0B0CHOBaHWA HapyweHWs fLoroBopa
BCIeACTBME HEMPaBUILHOMO NpefcTaBaeHna GakToB U HepPacKpLITUSA BaXHOM MHbOpMaL K.

3 Travaux Préparatoires, p. 125-127.
"“Ibid, p. 126.
®1bid, p. 127.
" 1bid, p. 153.
1

70630p cynebHoit npakTuKK Mo genam o baHkpoTcTe rpaxaaH, yte. [pesnanymom Bepxosroro Cyna PO 18.06.2025,
n. 58; MocTtanoBneHus MneHyma BepxosHoro Cyaa P® o1 25.06.2024 N° 19, n. 49; MoctaHoBnexus NneHyma BepxosHoro
Cyna P® Ne 33, Mnenyma BAC PO Ne14 o1 04.12.2000, n. 14; Onpegenenne KoHctutyumnorHoro Cyga PO ot 21.02.2008

Ne 120-0-0.

'8 BuTpsaHckmin B.B. OTBeTCTBEHHOCTD 3a HapyLueHve JoroBopHoro obasatensctsa / bparudckuin M., Butpanckuii B.B.
[orosopHoe npaso. 0buive nonoxeruna (knura 1), 3-e nza., M., 2001 // CT1C «Koncynstantnioc
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B KTM ocHoBaHumem AnA OTKasa B BbinjaTe
CTPaxoBOro BO3MELLEHNA Kak pa3 sBnseTcA rpybas
HEOCTOPOXKHOCTb, @ He CaMOHaAeAHHOCTb (CT.
265)'. B yacTHOCTU, rpy6OIi HEOCTOPOMKHOCTBIO
cynoBnagenbla AnA OTKasa B BbinjaTe CTPaxoBOro
BO3MelleHnA CyAbl Npy3HaBanu: nNnaBaHMe cyaHa
BHE TeppuUTOpUN CTPaxoBaHUA (3TO ABNANOCH
1 CAMOCTOATENIbHbIM OCHOBaHWEM AJ1A UCKNIOYeHNsA
OTBETCTBEHHOCTU CTPAxOBLWMKA)?°; aBUKEHME
CyAHa B YCNOBMAX MNAOXOW MNOropAbl
npu HanMuUKn n3BeLleHnA®'; NnasaHne B parioHe
orpaHuyeHunsa, seegeHHoro MYC Poccun??’;
HenpodecCcroHan3M BaxTeHHOrO MOMOLLHMKA
KanuTaHa Npu WBapToBKe cyaHa?. Kak BMAHO,
Kputepuin rpyboii HEOCTOPOXKHOCTY ANA uenen
CTpaxoBaHWA He ABNAETCA aHaNOrMYHbIM BONIEBOMY
HenpaBUIbHOMY MOBEAEHUID, KaK MUHUMYM
NMOTOMY, YTO B COOTBETCTBYIOLLEM NonoxeHun KTM
OTCYTCTBYeT BONEBOW acMneKT U, COOTBETCTBEHHO,
rpy6oi1 HEOCTOPOXKHOCTbIO Cyf0BNaAesNbLa MOryT
6bITb NPU3HaHbI AECTBUA dKUMaXKa CyHa.

B pamkax KoMmeHTpyemoro fena cyg ykasarn,
yto nonoxeHna KTM o rpy6oi HeoCTOPOXHOCTK
He NpoTmMBOpeYaT NonoKeHuam KoHBeHuuun
0 CaMOHaAeAHHOCTN. B 3aBUCMOCTI OT TONKOBaHMA
«rpy0oii HEOCTOPOXKHOCTU» TAKOE YTBEPXKAEHME
MOXeT 6biTb BepHbIM. CaMOHaeAHHOCTb, Kak ee
noHMmann aBTopbl KOHBEHL MK, BNOSTHE MOXKeT
COOTBETCTBOBATb FPybO HEOCTOPOXHOCTH,
KaK CTaHAapTy OCMOTPUTENbHOCTU 3HAUNTENIbHO
HUXXe MUHMManbHO pasymHoro. OgHako 3Tu
CTaHZapTbl HE aHANOMMYHbI 1 X B3aUMHasA 3aMeHa,
KakK MUHUMYM, MOXeT BbI3blBaTb TPYAHOCTU. 34eCb
cnepyet caenatb 60NbWNIA aKLEHT Ha BONIEBOM
acnekTe. BaXHO, YTO M caMOHafeAHHOCTb
no KoHBeHuuu, n rpybas HEOCTOPOXKHOCTb
no KTM gosnKHbl 6bITb OTHECEHbI K NOBeAeHUNI0
cyfoBnagenbua, a He TPeTbUX N, B TOM Yncne
KanuTaHa CyfiHa, 3Kunax;a v TpeTbux nuu’. imeHHo
BOJIEBOW acneKT HapylleHnA cTaHJapTa MoryT
ynycKaTbCA pOCCMCKMMN cyfamm, Xota B KTM oH
BblAeneH aHanornyHo KoHeseHuuu.

HecmoTpAa Ha 1O, uTOo nonoxeHua KTM
npotuBopeyat nonokeHmAm KoHBeHUUMN,
a nonoxeHusa KoHBeHUUM 061aatoT NpUopruTeTom

nepeg nonoxeHnamu KTM (u. 4 ct. 15 KoHcTuTyumm
PO), pewweHne aBTopoB KTM onpenenntb ctaHgapT
ANA NCKIIOYEHNA OrPAaHNYEHNA OTBETCTBEHHOCTM
cynoBnagenbla Kak rpybytlo HEOCTOPOXKHOCTb
JTOTUYHO B KOHTEKCTe nonoxkeHun KTM o mopckom
cTpaxoBaHuu. OgHAKO TaKoW BbiBOL HE MeHAeT
TOro, YTO POCCUNCKUIN CYA, PYKOBOACTBYACH
KpuTepuem rpy6oin HEOCTOPOXKHOCTI 1 UCKITIOYas
Heo6X0AMMOCTb MOATBEPXKAEHNA, UTO YLLep6 Obin
NPUYNHEH NMEHHO peLleHNeM CyfoBNagenbLa,
dakTnyeckn TonkyeT KOHBEHLMIO B MPOTUBOPEYMNM
C MeXAYHapoAHOW NpaKTUKOW n upeewn,
3aN10KEHHO B COOTBETCTBYIOLLNE MOJIOKEHMA.

py6asa HEOCTOPOIKHOCTD
VNN CaMOHAAeAHHOCTb OTBEeTUMKA
B KOMMEHTMpPYeMOoM fene

MoBpexpaeHne nnaBkpaHa BO BpemsA
O6YyKCUPOBKM MPOM30LLO N3-3a HEHAAJ1eXallero
KpenneHua. O6aA3aHHOCTbL No obecnevyeHuto
NOATrOTOBKM MNnaBKpaHa AnA OGYyKCUMPOBKMU
no AOroBopy Bo3Jfaranacb Ha 3akasumka. lpyban
HEOCTOPOXKHOCTb OTBETYMKA 3aKJioyanacb
B TOM, UTO OH, ABNAACb «NPOPECCMOHANbHbIM
Cy6beKkTOM AeATeNnbHOCTU B 061acTy TOProBoro
MopenaBaHua», He obecneunn «<MakCUMmanbHO
BO3MO>KHbI ypOBEHb 6€30MaCHOCTN» NePEeBO3KY,
yTO NogpasymeBaeT

«aKmugHoe U omgaemcmeeHHoe yyacmue He
MoJIbKO HenocpedcmaeeHHO KaNUMAaHa 6ykcupos-
WUKa 8 camom npouyecce nepemeujeHus bykcu-
pPYyemo20 CyOHd, HO U 8CEX OMBEMCMBEHHbIX JIUY
[omeemuyukaj, 8 mom Yucsie u Ha 8cex cmaousx
Nno020moeKuU K 6yKCUpOBKe, 8K/10YAA 3MAnbl KOH-
8epMmosKuU, 0caudemesibCmMeo8aHus, NOOMBEPX-
OeHus Haodsiexaujezo cCocmosHusA byKcupyemozo
NJaeKpaHa, 8 MoM Hucsie UCK/Ilo4YeHUs pucKos,
CBA3AHHBIX C YOa/IeHHbIM 0Cc8UOemesibCMaosa-
Huem»

CtaHpapT rpyb6oli HEOCTOPOXHOCTHU,
KOTOpbI Obln BbIOpaH CyqoMm, 3To noBefAeHune
npodeccrnoHanbHOro yyacTHmka oboporta,

17 YkazaHHoe nosiokeHue Npamo nepelnio 8 poccuickunin KTM 1z KTM CCCP 1968 1. [cT. 211).

Y MocTaHoBrieHne ApbuTpaxHoro cyna Boctouro-Cubupckoro okpyra no geny A58-5530/2023 ot 26.12.2025.
“IMocTaHoBreHne ApbuTpaxHoro cyna Mockosckoro okpyra no geny A40-2299/2023 o1 28.11.2024.
?MocTaHoBreHne Jesatoro ApbutpaxHoro anennauyonHoro cyaa no geny A40-21427/2025 ot 17.10.2025.
% MocTaHosrenne Jesatoro ApbutpaxHoro anennaumnonHoro cyaa no geny A40-106159/2023 ot 12.12.2023.

%Travaux Préparatoires, p. 124
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KOTOPbIN 06513aH OblTb HACTONIbKO 3a00TNINBbIM,
yToObl OENCTBOBATb 3a NpegenamMu CBOUX
LLOroBOPHbIX 06A3aHHOCTEN. [pr 3TOM HapyLleHue
Takoro cTaHpapTa 6bliIo NOATBEPKAEHO
OTCYTCTBYEM HaAJIeXallero KOHTPOJIA CO CTOPOHbI
KanuTaHa CyAHa W WHbIX OTBETCTBEHHbIX ML,
NOAYMHEHHbIX OTBETUMKY. TakOW CTaHZAPT ABHO
He ABNAETCA Hagnexalwum Ans onpepeneHus
rpy6oii HEOCTOPOXKHOCTU AJ1A LieSIe UCKMoUYeHNs
OrpaHNYEHNA OTBETCTBEHHOCTY MO POCCUNCKOMY
npasy.

Mpun onpepeneHun camMoHageAHHOCTU cyf
MOET PYKOBOACTBOBATbLCA 60siee KOHKPETHbIMI
KpuTtepuamu. Cygosnagenew, JOMKEH OCO3HABATb,
yTO ero pencTeuA unm 6esgenicTere MoryT

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

npuBecTn K yuwepby, n CBOUM pelleHnem
COBEpPWNTb Takne OencTBusa unmu 6esaencraue.
Takoe NcMxonormyeckoe OTHOLWEHWE nuuUa
K coBeplliaemMomy p[AeAHU MNpakTUyeckun
HefoKa3syemo. Vctey OoOMmKeH NOATBEPAUTD,
B YaCTHOCTM, YTO OTBETUMK 3HaJ, YTO KpensieHns
OblNY HeHaaneXalMmK, YTo OTBETUMK OCO3HaBa,
K KaKMM nocneacTBMAM 3TO MOXKET MPUBECTH,
M YTO OTBETUMK CaM Jajl pacnopsXeHue CygHy
OCYLLeCTBUTb NepeBO3Ky, HECMOTPSA Ha BCE PUCKM.
Mpennaraemblin CTaHZapPT AenaeT NpakTUYecku
HEBO3MOXHbIM MpeofofieHMe orpaHuvyeHus
OTBETCTBEHHOCTU CyAOBNafesnbla, HO B 3TOM
1 3aKntovanacb ngesa KoHBeHUuU, yyacTHuUen
KoTopou anAeTca Poccua. =

53



MOPCKOE MPABO | MARITIME LAW | 2 « 2026

Bulat Karimov,

Researcher at the Centre for Maritime Law, National University of Singapore, LLM in Shipping Law at the
, University of Cape Town (South Africa), PhD candidate at the National University of Singapore, Head of
A Young RUMLA, Counsel at NAVICUS. LAW

On Breaking the Limitation of Liability

for Maritime Claims

(Comment Upon the Judgment of the Commercial Court of the Far
Eastern District in Case A51-383/2024 dd. 20 April 2026)

Russia is a party to the 1976 LLMC Convention
and the 1996 Protocol. The Convention provides
for general limits of liability for particular
types of maritime claims, including the claims
for damage done by a ship (art. 2 (1) (a) of
the Convention). Under the Convention, the
shipowner’s liability cannot be limited if “it is
proved that the loss resulted from his personal
act or omission, committed with the intent
to cause such loss, or recklessly and with
knowledge that such loss would probably result”
(art. 4 of the Convention)."'

These provisions are reflected in the
Russian Merchant Shipping Code (the MSC,
ch. XXI). Article 355 of the MSC corresponds
to art. 2 of the Convention, and art. 357 of the
MSC corresponds to art. 4 of the Convention.
However, the relevant MSC provisions do not
repeat the Convention verbatim. The MSC
provides that a person is barred from limiting
their liability if the loss was caused intentionally
or with “gross negligence.”

Thus, there is a difference between the
Convention and the MSC. This difference is
reflected in the use of the phrases “recklessly and
with knowledge that such loss would probably
result”and “with gross negligence.” The comment
on the Judgment of the Commercial Court of the
Far Eastern District in Case No. A51-383/2024,

dated 20 April 2026, deals with the interpretation
of the relevant provisions.

Facts

JSC SOGAZ (the claimant) brought a claim in
the Commercial Court of the Primorskiy Region
against LLC Femko-Management (the defendant)
for damage to the floating crane during its towage
from Quindao, China, to the berth owned by LLC
SSK Zvezda (the charterer) in the Primorskiy Region.
Under the contract between the defendant and
the charterer, the charterer undertook to prepare
the crane for towage. During the voyage, the
crane became detached and was damaged. The
defendant applied to limit its liability and to
establish the limitation fund by providing a bank
guarantee.

Courts’ Decisions

The Courts of first and appellate instance
dismissed the application. The Court of the Far
Eastern District upheld the judgments. The Court
found that, despite the contract stipulating that
the charterer bears the obligation to prepare
the crane for the voyage, the defendant, as a
professional carrier, was obliged to supervise the
preparation process and the crane attachment.

" Russian text of the Convention contains the literal translation and uses the term ‘recklessness, available via

ConsultantPlus
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The lack of proper supervision constituted gross
negligence on the part of the defendant. In this
regard, the defendant is barred from limiting its
liability (art. 357 of the MSC, art. 4 of the 1976 LLMC
Convention).

Purpose of the Limitation
of Liability Fund

Both the Convention (art. 11) and the MSC
(art. 363) provide for the right to establish
the fund. This is a debtor’s defensive right
designed to ensure that the ship is not arrested
and that the claims are consolidated within a
single jurisdiction.? The debtor chooses the
jurisdiction in which to establish the fund. 3

This is the peculiarity of establishing the
fund at the debtor’s discretion. The debtor
acquires the right to determine which
liability regime will apply to claims against
it. Limiting liability does not often depend
on the limits provided by the Convention,
but on other circumstances. One of these
is the difficulty of breaking the limitation.*

Breaking the Limitation Under the 1976
LLMC Convention

The 1976 Convention was adopted to renew
the limitation regime under the 1957 Convention.
The purpose of the 1976 Convention was to
make it more difficult to break the limitation. ®
The content of art. 4 of the 1976 Convention
actually comes down to the English term “wilful

Il. REVIEW OF RUSSIAN CASE LAW

misconduct” which is a ground for excluding the
insurer’s liability (MIA 1906, s 55 (2)).

The link between the limitation of liability
and insurance is not a mere coincidence. ©
In practice, the limitation of liability corresponds
to the limitation of insured liability. The
reasoning is that if the shipowner’s liability
were not limited, insurers would have refused
to provide insurance, or premiums would have
been unreasonably high.’

Under the 1957 Convention, the shipowner
is barred from limiting its liability if the damage
is caused by its actual fault or privity (art. 1 (1)). 8
During the discussion of the 1976 Convention,
delegates stated that negligence is sufficient
to break the liability under the relevant 1957
Convention”s provision. ° In the context of the
1976 Convention, it is not essential to determine
whether the shipowner”s negligence was
enough to break the liability under the 1957
Convention; what is crucial is that art. 4 of the
1976 Convention was formulated to exclude
negligence from the grounds for breaking the
liability, favouring wilful misconduct in the form
of actual fault or recklessness. '° This made the
1976 Convention limitation almost unbreakable.
The claimant must prove that the shipowner (not
the master of the ship, not the crew or any other
persons) wilfully and with knowledge that the
damage could occur made the decisions that
caused the damage. In insurance, insurers do
not often even try to prove the insured”s wilful
misconduct but search for other options to avoid
liability. '

2 Travaux Préparatoires of the LLMC Convention, 1976 and of the Protocol of 1996, CMI, p. 288
3 At least, this interpretation of the Convention is accepted in England, see Griggs P., Williams R. and Farr J. Limitation of
Liability for Maritime Claims, 4th ed., Oxford, 2005, p. 68; Seismic Shipping Inc v Total E & P UK Plc (The Western Regent)

[2005] EWCA Civ 985 [63].

“ For example, this issue arose in South African decision within the complex multi-jurisdictional dispute, see MT Tigr v
Transnet Ltd t/a Portnet 1998 (3) SA 861 (SCA]. Under the same dispute, see English decision Bouygues Offshore SA v

Caspian Shipping Co [No. 3] [1997] 2 Lloyd's Rep 493.
® Travaux Préparatoires, p. 122

¢ This was expressly mentioned in the course of the Convention’s discussion, see ibid.
7 See the economic analysis of the relevant provisions in Billah M.M. Effects of Insurance on Maritime Liability: A Legal

and Economic Analysis, Switzerland, 2014, p. 51-55.

¢ On the meaning of “privity,” see Compania Maritima San Basilio SA v the Oceanus Mutual Underwriting Assn (Bermuda)

Ltd (The Eurysthenes) [1971] 2 Lloyd's Rep 171.
? Travaux Préparatoires, p. 121.

10 MSC Mediterranean Shipping Co SA v Delumar BVBA (The MSC Rosa M) [2000] 2 Lloyd's Rep 399, 401.

' Griggs, Williams and Farr, Op. cit. p. 3.

12 See the reflective example in South Africa, Representative of Lloyds v Classic Sailing Adventures (Pty) Ltd 2010 (5)
SA 90 (SCAJ. In this case, from facts, it follows that it was highly probable that the ship was intentionally sunk by the

shipowner to obtain insurance compensation. However, the difficulty in proving this was so high that the insurers decided
to pursue the misrepresentation and breach of warranty route.
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Meaning of Gross Negligence

During the 1976 Convention discussions,
delegates proposed adding “gross negligence” to
the provisions on breaking the liability. * However,
this suggestion was rejected. '* One reason was
that the term “gross negligence” was difficult to
define and interpret uniformly. > The delegates’
reasoning was that the limits should have been
almost unbreakable, but the limits themselves
must have become higher than those in the 1957
Convention. '® Despite that, the MSC refers to gross
negligence rather than recklessness (art. 357).

In the decision commented upon, the Court
sought to determine what constitutes “gross
negligence” under Russian law. For that, the Court
referred to several decisions of the Supreme
Commercial Court, the Supreme Court, and the
Constitutional Court. ' The main conclusion was
that Russian law does not define gross negligence,
and the courts should determine whether a
person”s conduct was grossly negligent on a case-
by-case basis.

It is possible to define gross negligence as
the lack of care that would be expected from any
reasonable person in the given circumstances. @
Based on this broa d definition, in the context of the
Convention, it is difficult to say whether the gross
negligence standard is higher or lower than the
recklessness standard. They are distinct and based
on different criteria, so they cannot be compared.

Gross Negligence in the MSC
One reason for the emergence of wilful

misconduct in the Convention was the attempt
to link the grounds for breaking the limitation to

the conduct that bars a person from receiving
insurance compensation. In the MSC, a ground
for barring a person from receiving insurance
compensation is gross negligence, not
recklessness (art. 265)."° For instance, the courts
found the shipowner grossly negligent when
the ship was outside the insurance area (this
was also a separate ground for excluding the
insurer’s liability); 2 when the shipowner was
informed of adverse weather conditions but
nevertheless sent the ship on a voyage; ?' when
the ship was in an area restricted to ships by
the Ministry of Emergency of Russia; 2and for
the lack of professionalism of a crew member
in charge during the mooring operations.??
As seen, gross negligence in insurance does
not correspond to wilful misconduct, at least
because the relevant provision of the MSC does
not contain a wilful element, and therefore the
shipowner’s gross negligence can be found in
the acts of crew members.

In the context of the case commented upon,
the Court found that the MSC provisions on
gross negligence do not contradict the 1976
Convention. Depending on the interpretation of
gross negligence, this may be true. Recklessness,
as understood by the Convention’s authors, can
encompass gross negligence as a standard of care
significantly lower than minimally reasonable.
However, these standards differ, and their use in
place of one another may cause difficulties. It is
essential to emphasise the aspect of wilfulness.
Itis crucial that both the recklessness under the
Convention and gross negligence under the MSC
should be found in the shipowner”s conduct, not
in the conduct of the master of the ship, crew
members or third parties. ?* It is wilfulness that

Travaux Préparatoires, p. 125-127.
1bid, p. 126.
®bid, p. 127.
"*bid, p. 153.

7Review of judicial practice on natural persons’ insolvency, adopted by the Presidium of the Supreme Court of Russia on
18 June 2025, s 58; Resolution of the Plenum of the Supreme Court of Russia No. 19 dd. 26 June 2024, s 49; Resolution
of the Plenum of the Supreme Court of Russia No. 13, of the Plenum of the Supreme Commercial Court of Russia No. 14
dd. 4 December 2000, s 14; Ruling of the Constitutional Court of Russia No. 120-0-0 dd. 21 February 2008.

18 Vitryanskiy V. V. Otvetstvennost za narusheniye dogovornogo obyazatelstva/Braginskiy M. 1., Vitryanskiy V.V. Dogovornoye
Pravo. Obshiye Polozheniya (book 1), 3 ed., Moscow, 2001 // KonsultantPlus.

" This provision was taken from the MSC of the USSR of 1968 (art. 211).

2 Judgment of the Commercial Court of the Eastern Siberia District in Case Ab8-5530/2023 dd. 26 December 2025.

21 Judgment of the Commercial Court of the Moscow District in Case A40-2299/2023 dd. 28 November 2024.

22 Judgment of the Ninth Commercial Court of Appeal in Case A40-21427/2025 dd. 17 October 2025.

% Judgment of the Ninth Commercial Court of Appeal in Case A40-106159/2023 dd. 12 December 2023.

%Travaux Préparatoires, p. 124.
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might be disregarded by the Russian courts,
although it is emphasised in the MSC, as in the
Convention.

Although the MSC contradicts the Convention
and the Convention has priority over the MSC
(art. 15 (4) of the Russian Constitution), the
MSC authors’ decision to set gross negligence
as the standard for breaking the limitation is
reasonable in the context of the MSC's provisions
on marine insurance. However, this conclusion
does not change the fact that the Russian court,
by referring to gross negligence and excluding
the wilfulness requirement, interprets the
Convention in contradiction to international
practice and the Convention’s underlying
principles.

Gross negligence and recklessness of the
defendant in the commented case

The damage to the floating crane during
towage was due to its poor preparation for the
voyage, in particular, its unsatisfactory attachment.
The obligation to prepare the crane was upon the
charterer. The defendant was grossly negligent
because it, “being a professional in the business
of shipping,” did not ensure the “maximum level
of safety” of carriage, which means

Il. REVIEW OF RUSSIAN CASE LAW

“active and responsible participation not only by
the tug master during the towage, but also by
all responsible parties of [the defendant], at all
stages of preparation for the towage, including
the stages of conversion, inspection, and ensuring
the towed crane is in good condition, including
the risks associated with the deleted inspection.”

The gross negligence standard, as
determined by the court, was the conduct of
the professional party that should have been
so careful as to act beyond its contractual
obligations. Simultaneously, the breach of this
standard was due to the lack of supervision by
the master of the ship and other responsible
parties. This standard is much lower than the
one required to break the limitation under
Russian law.

The court can apply more determined criteria
when finding recklessness. The shipowner must
know that its actions or omission may cause
damage and nevertheless proceed. This mental
state is almost unprovable. The claimant must
prove that the defendant knew the consequences
and ordered the actions despite all risks. This
standard makes it almost impossible to break
liability. However, this was the purpose of the
Convention, to which Russia is a party. =
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AmuTtpui Pbikos,
Crapwwnn topuct NAVICUS.LAW

CTpaxoBaHWe OTBETCTBEHHOCTU
MOPCKOro areHTa n sKcneauTopa:
pa3rpaHMyeHue n puck
nepekBannpmKaumm

1. BBegeHune

o pedopmupoBaHuma 3akoHa o TI[]' cTaTyc
aKcneguTopa 6bin yHUBEpCaneH ANna yyacTHUKOB
NOFUCTMYECKOTO PblHKA. DTO 00BbACHAETCA TEM,
yto cT. 801 'K PO oTHOCUT K 3KCNeanpoBaHuto oT-
KPbITbI NepeyveHb yCnyr No opraHu3aummn nepe-
BO3KW, OCYLLECTBNEHNIO PAaCYETOB UMW XPaHEHWIO
rpy3a, YTo NO3BOJIAET OTHECTU K IKCMEeAMPOBAHNIO
NpPaKTUYeCcKn Nobyto NOrmcTnyYecKyo aesaTesb-
HOCTb.

MNprBneKaTenbHOCTb 3TOro cTaTyca 060CHO-
BblBasiacb TakKUMU NpenmyLecTtBamum, Kak orpa-
HMYeHne OTBETCTBEHHOCTU 3a yTpaTy rpysa, co-
KpalleHHbIN CPOK MCKOBOW AaBHOCTW?, a TaKke
npakTnyeckas BO3MOXHOCTb OTXOAUTb OT MPaBuI
OOKYMeHTO060pOTa, K NpUMeEpPY UCMONb30BaTb
BMeCTO 3KCNeaANTOPCKOM PacnuCKn NHble TPaHC-
NOpTHbIe JOKYMEHTbI>.

B pe3synbraTe pepopmuposaHua 3akoHa o T3]
06A3aHHOCTY 3KCneauTopa ObIN CyLLEeCTBEHHO
paclumpeHsil.

Bo-nepBblx, s3KcnegnTopckaa AeATenbHOCTb
npuobpena ysegomMuTenbHbIl XxapakTep. Tenepb

ee oCyLecTBIeHE BO3MOXHO TO/IbKO B Cjlyyae
BHECEHMA B PEECTP YBEAOMIIEHUI O TPAHCMOPTHO-
3KCMEAULMOHHOW JeATENbHOCTY CBEAEHNMI O NULie,
OKa3blBaloLLeM TaKme yCiyri.

Bo-BTOpbIX, Ha SKCNeanTOpa BO3/10KEHa 00s3aH-
HOCTb Mo cbopy 1 XpaHeHWto MHGopMaL K 06 ocy-
LLleCTBNAEMbIX NepeBO3Kax, YCTaHOB/IEHMIO CBOWCTB
rpy3a, a TakXKe UCMosIb30BaHMIO MPOrPaMMHO-TEX-
HUYeCKUX CPelCTB ANA B3aMMOLENCTBUA C YMNOHO-
MOUYeHHbIM nogpasaeneHnem OCb PO*,

HecobniopgeHre HoBOBBeAEHW BeYeT 3Ha-
ynTenbHble 060POTHbIE WTPAadbl U AAMUHUCTPA-
TUBHOE NPUOCTaHOB/EHVE AeATENbHOCTI’, B ¢BA-
31 C 3TUM CTATyC dKCMeanTopa nepectan ObiTb
YHUBEpPCanbHbIM 1 NpuBReKaTenbHbIM. Tenepb
ANA UL, MTPUHMMAIOLLMX FPY3 K NepeBo3Ke, Cobsto-
[leHVie HOBbIX NPaBW ABNAETCA e4NHCTBEHHbBIM
CNoco60oM NPOAOIKEHNA AEATENbHOCTU. UTO e
KacaeTca Tex Cy6beKkToB, KOTOpble OKa3biBaloT
yCyru, He CBA3aHHble HenmocpeaCcTBEHHO C nepe-
BO3KOW (pacueTbl, 3aK/l0UYeHne CAENOK OT UMEHN
KIMEHTa, XpaHeHNe 1 T. 4.), ANs HYX peasibHOM anb-
TEepPHATMBOW CTano npvBeAeHne CBOEro ctatyca
B COOTBETCTBME C OKa3blBaEMbIMM YCTyramMu.

" ®epepanbHbiin 3akoH o1 07.06.2025 N2 140-D3; MocTaHoBneHwue Mpasutensctea PP o1 29.08.2025 N2 1317; MocTtaHoBne-

Hue MNpaeuTensctea PO ot 23.08.2025 N2 1265.

2 CM.: PenepansHblin 3akoH ot 30.06.2003 N2 87-D3 «0 TpaHCNOPTHO-3KCNEAMLMOHHOR AeaTensHocT» (nanee - 3akoH o

T30), ct. 7, 13.

3 CM™., HanpumMep: MNocTaHoBneHne TpuHaguaToro apbutpaxHoro anennsumnonHoro cyna ot 13.03.2025 no geny Ne Ab6-

59332/2024.
“MocTaHoBnexwe Mpasutensctea PP o1 29.08.2025 N2 1318.
¥ KoAM PO, c1. 11.14.3.
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B cBA3M ¢ npoBefeHHoOW pedopmoii BOoNpoc
O NpaBWUIbHOW KBanuduKauum CBoern geartesb-
HOCTW CTasl 0COBEHHO aKTyaslbHbIM AnA npeacTa-
BUTENEN MOPCKMX NEePeBO3UMKOB. B 3aBucnmoctun
OT U36paHHoOI 613HEC-MOAENN OHN MOTYT BCTynaTb
B OTHOLUEHUA C KNIMEHTaMU KaK B KauecTBe dKcne-
AUTOPa, TaK U B KauyeCTBe areHTa MOPCKOro rnepe-
BO34MKa (MOPCKOro areHTa).

B nepBom cnyvyae npegcrtaBuTesib MOPCKOM
JIVHUW 3aKJI0YaeT C KNIMeHTamMmM LOroBop TPaHC-
NMOPTHOW 3KCNeANLIMA, B COOTBETCTBMM C KOTOPbIM
NpVHUMaeT rpys 1 nepenaeTt ero NepeBo3ymnKy
Mo JOroBOpYy MOPCKOM nepeBo3ku. Takasa 6um3-
Hec-mopfenb, C OQHOWM CTOPOHbI, HAZeNAEeT dKCne-
ANTOpa CTaTyCOM JOrOBOPHOrO NepeBo3ymKa u,
Kak cnefcTBue, OTBETCTBEHHOCTbIO 3a MPUHATDLIN
rpy3. C Apyrow CTOPOHbI, OHa MO3BONAET OKa3blBaTb
LUMPOKWI CNEKTP YCIYT U B CJTyYae HEOOXOAUMOCTM
NPWBNeKaTb K NepeBo3Ke TPETbUX NNL,

Bo BTOpOM Ciyyae npeacTaButenb MOPCKOro
nepeBO34MKa BbICTYMAET B KAUECTBE areHTa, 1 Le-
MouKa NepeBO3KM rpy3a COKpaLLAeTCAa Ao AOroBopa
MOPCKOW NepeBO3KM, KOTOPbIV areHT 3akyaeT
C KJINEHTOM OT CBOEr0 VIMEHW MK OT UMEeHU nepe-
BO3uuKa. [py Takon 6BU3HeC-MOLEeN areHT He sB-
NnAeTCA CTOPOHOW 4OroBopa NEPEBO3KU 1 He Npu-
HMMaeT rpys, a ciefloBaTesibHO, He OTBeYaeT 3a ero
BO3MOXKHYIO YTPaTy U NOBPEXAEHWNE, eCTN TOSb-
KO ero geATeslbHOCTb He byaeT KBanudpuumposaHa
Kak akcneautTopckas (cm. pasgen 3).

Bbibop npepcTaBuTENEM MOPCKOTO NepeBo3ym-
Ka TOW WM MHOWN BU3HEC-MOJEeNn He MOXKET ObITb
pa3peLleH B OTPbIBE OT BOMPOCA CTPAaXoOBaHMsA, Tak
KaK CTpaxoBaHMe OTBETCTBEHHOCTU 3KCNeamnTopa
N MOPCKOTO areHTa MNOKPbIBATCA Pa3HbIMU NPO-
LYKTamu € pasfnyHbiM 06 bEKTOM U YCNOBUAMMU.
[nsa npaBunbHOro Boibopa CTpaxoBaHNA HEO6Xo-
ANMO BEPHO KBaNnpuLMpoBaTb GaKTUYECKN OKa-
3blBaeMble YCIyru ¥ NPOBEPATb X Ha COOTBETCTBME
YCNOBUAM CTPAXOBbIX NPOAYKTOB.

B HacToAWen cTaTbe pa3rpaHMyYMBaloTCA CTa-
TYCbl areHTa W 3KCneauTopa NPUMEHUTENIbHO
K MOPCKOW NepeBO3Ke, CONOCTABAETCA CTPaxo-
BOE NMOKPbITNE OTBETCTBEHHOCTM 060MX CyObEKTOB,
a TakXe OLeHMBAETCA PUCK cyaebHOoN nepeKBanu-
¢durKaumm areHTa B aKkcneauTopa. Kak byaet noka-
3aHO Janee, p1UCK nepekBanuomrKkaumm gna nmua,

I1l. CTATbU

BeAyLlero AeATeNbHOCTb Cyrybo B KauecTBe areH-
Ta, ABNAETCA He3HauYnTeNbHbIM. PUCKN BO3HMKaIOT
TONIbKO B TeX C/lyyanX, Korga areHT GpakTnyeckn
OKa3blBaeT yCNyru, BbIXOAALLME 33 KOHTYp npea-
CTaBNEHUA NHTEPECOB NepeBo3YmKa.

2. PasrpaHnyeHvie MOPCKOro
areHTUpPOoBaHUA N TPAHCMOPTHOMN
aKcneanunn

Mpexae yuem NepenTn K pasrpaHNYeHmnIo CTpa-
XOBbIX NPOAYKTOB 1 OLIEHKE 1X YCNOBUIA, HeobXoau-
MO onpepenuTb, YeM OT/IMYAETCA MPaBOBOE MOJO-
>KEHME 1 POSib B LLIENOYKe NOCTaBKN NPeACcTaBUTENA
MOPCKOro nepeBo34rKa, AeNCTBYIOLLEro B Kaye-
CTBE MOPCKOr0 areHTa uiau skcneguTopa.

[MaBHOE CXOACTBO MeXAy MOPCKMM areHToOM
1 SKCNeanuTOPOM 3aKJloYaeTCA B OTKPbITOM NMepeuy-
He nx 06s3aTenbCTB.

B 3aBMCMMOCTM OT yCNOBUI AOroBOpa dKC-
neguTOP MOXET BbICTYNaTb Kak B KauecTse ¢dak-
TUYECKOTro UM OrOBOPHOrO NepeBO34YnKa, Tak
M B KaueCcTBe N1uUa, OKa3blBaloLero y3kum nepe-
YeHb YCNYr, He CBA3aHHbIX C MPUHATUEM rpy3a
K nepeBo3Ke.

CTopoOHam e JoroBopa MOPCKOro areHTUpo-
BaHWA 3aKOHOJATeNb NPeACTaBNAET elle 60sblUYIO
cBoOOAYy perynnmpoBaHNA CBOUX OTHOLLEHWIA, TaK
Kak BcA rnasa Xl KTM PO HocuT AMCNO3NTUBHbIN
XapaKTep, YTO HeEXapaKTepPHO AnA POCCUINCKOTO
npaga®. MoaToMy Aana onpeneneHna obwenpu-
HATbIX NpPaB N 00A3aHHOCTEN MOPCKOro areHTa
pa3ymMHO 06paTUTbCA K YCNOBUAM TUMOBbIX [0-
rOBOPOB, UCMOJIb3yeMbIX B OTpPacau.

Tak, cynosnagensbuam bVUIMKO pekomeHgyet
ncnonb3oBatb CTaHAAPTHOE NMHENHOE areHTCKoe
cornaweHwue (1993 r.) n feHepanbHOe areHTCKoe
cornawenue (2017 r.), npuHAatole epepaunen
HaLMOHaNbHbIX accouMaumii CyaoBbiX 6POKepPOB
n areHtoB (DOHACBA)’.

CraHpapTHOe NIMHEeNHOoe areHTCKoe cornatle-
Hue n [eHepanbHOEe areHTCKoe cornalleHne npea-
YCMaTpPMBAIOT, UTO areHT AeNCTByeT OT MIMEHU CY-
JoBnajenbla 1 BbINOJIHAET 3a €ro CYeT U B ero
MHTepecax WNPOKKIA NepeyeHb YCayr Ha onpe-
JeNeHHON TeppUTOpUK, BKITOYAA MAaPKETUHIOBbIE
N KOMMepPYeCKIMe yCnyri, MOPTOBOE areHTUPOBaHKe,

¢ Bparunckuin M.W., ButpsHckwnia B.B. LorosopHoe npaso. Knura 4. JoroBopbl o nepeso3ke, bykcMpoBKe, TpPaHCMOPTHOM
aKcneaMumMnN 1 nHbIX yenyrax B cdepe TpaHcnopta. M. 2003. CINC «KoHcynbtaHTl Tni0c».
"Wearos '.I". MpaBoBoe perynupoBaHune Mopckoro cynoxonctsa B Poccuiickoin ®epepaumun. M. 2009. CMC «KoHcynstaHT-

Mnoc».
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c60p 3aABOK, HPOHMPOBAHME MeCT Ha CyaHe, pac-
CMOTPEHUE NPETEH3UN U T. 4.

N3 ycnoBui TMNoBbIX JOrOBOPOB cClepyeT,
YTO KpYr 06s3aHHOCTEN MOPCKOro areHTa 3Hauu-
TENbHO LUMPE, YeM Y SKCMEAUTOPA, OAHAKO He BKJIHO-
YaeT OpraHn3aLuIo NepPeBO3KU.

3710 00YCNIOBIEHO Liefblo JOroBOPa MOPCKOro
areHTMpOoBaHWA, KoTopyto BarinaH B. A. onpegennn
KaK npeacTaBUTeNbCTBO UHTEPECOB NPUHLMNana
nepen TPETbUMU NLLAMK, B TO BPEMSA Kak npen-
CTaBUTENbCKOe 06A3aTeNIbCTBO B TPAHCMOPTHOM
3KCNeamUmMm HOCUT BCrIOMOraTesibHbIlN XxapaKkTep®.
Lenbto »e gorosopa TPaHCNOPTHOW SKCAeAnLNY
ABMSETCA OKa3aHMe YCyr, CBA3aHHbIX C MepeBO3-
Kow rpysa’.

HecmoTpsa Ha OTKpbITbIN NepeyeHb 06A3aTeNbCT
060MX Cy6bEKTOB NIOMMCTUYECKOTO PbIHKA, Lenu
NX OeATeNIbHOCTU 3HAUUTENBbHO OT/INYAIOTCA. DKC-
neanToOp CaMOCTOATENIbHO OKa3blBaeT yCNyru, CBA-
3aHHbIe C NepeBO3KOW, B TOM YKC/Ie CaM MOXET Bbl-
CTynaTb B KauecTBe NnepeBo34uKa. B ceoto ouepesp,
MOPCKOW areHT AeCTBYeT B KauecTBe NpeacTaBu-
Tens nepeBo3yrKa U NPUHATME rPy3a K NepeBo3ke
He OCyLLeCTBAAET, MOCKOJbKY 3TO MPOTUBOPEUNT ero
npencTaBUTeNbCKom QyHKLAN.

WcknioueHnem aBRsoTCA CMTYaLun, KOraa areHT
BbIXOAWT 3a Npefesbl CBOVIX MOSIHOMOUMI 1 OKa-
3blBaeT yCJ1yru, KoTopble MOryT 6biTb KBanuduuu-
pOBaHbI CylIOM B KauecTBe 3KCNeauTopCcKnx. Puck
cypebHol nepekBanurKaLmnum MOPCKOro areHTa
B 3KCMeamTopa byaeT paccMoTpeH B pasgene 3 cTa-
TbU.

B poccuiickon cynebHOM NpaKTrKe TakxKe BCTpe-
YaeTCA NO3nLMS, COTNTaCHO KOTOPOV NPeLCTaBUTESb,
B OT/INYME OT SKCMeAUTopa, KpariHe pegKo camo-
CTOATESIbHO OKa3bIBaeT YC/yr, OCHOBHOW ero fe-
ATENIbHOCTbIO ABNAETCA NPUBIIEYEHNEe KINeHTOB™ .

MoaToMy BROSIHE NOrMYHO, YTO leHepanbHoe
areHTckoe cornawieHue (n. 18) pasrpaHuynBaet
CTpaxoBaHWe OTBETCTBEHHOCTW areHTa U NpUHLK-
nana, Bo3faras Ha areHTa 06s3aHHOCTb 3aCTpaxo-
BaTb CBOIO MPOodeCcCcMoHanbHyl0 OTBETCTBEHHOCTb
3a HeOPEXHOCTb MPY UCNONHeHMN obA3aHHOCTEN
(negligent acts or defaults in the performance of its

obligations under this Agreement), a Takxxe prck
NpuYMHeHVA Bpeda TpeTbum nuuam (public liability
insurance). Ha npuHUunnana »ke Bo3naraeTca oo6s-
3aHHOCTb 3aKJIOUNTb JOrOBOP CTPaxXoBaHWA OTBET-
CTBEHHOCTU cypoBnagesnbua (P&l).

3.C'rpax03a|-|me OTBeTCTBEHHOCTUN areHTa
n s3KcneanTopa

B poccurinckom cTpaxoBOM NpaBe MOPCKOW areHT
He MOXEeT HanpPAMYI0 3aCTPaxoBaTb CBOIO JOrOBOpP-
HYI0 OTBETCTBEHHOCTb B CMAY 3anpeTa, yCTaHOB-
nenHoro n. 1 ct. 932 K P®. CornacHo 31oi Hopme,
CTpaxoBaHMe OTBETCTBEHHOCTU 3a HapyleHune
JOroBopa AonycKaeTcA N1Lib B CJyvyasax, NpAMo
npenycMOTPEHHbIX 3aKOHOM. K 11X Unciny areHTcKas
LeATeNnbHOCTb He OTHOCUTCA, MO3TOMY MOPCKMe
areHTbl BbIHYXeHbl CTPOUTb CBOIO CTPAXOBYIO 3a-
LWUTY yepes cTpaxoBaHue NpodeccroHanbHoM oT-
BeTCTBeHHOCTM (CT. 931 TK PO).

PasrpaHuuyeHne [OroBopoB CTpaxoBaHWA OT-
BETCTBEHHOCTM 3a NPUYMHEHNE Bpeaa 1 JOro-
BOPHOrO CTpaxoBaHMA oTBeTCTBeHHOCTU Dorenb-
coH 0. Bb. cuntaet ogHoOM 13 Cepbe3HENLINX NpPo-
6r1em poCcuiickoro CTPaxoBOro MPaBa, BO3HYIKLLEN
13-3a HEBO3MOXHOCTW CTPaxoBaHWA [OrOBOPHOMN
OTBETCTBEHHOCTU LIMPOKOTo Kpyra npodeccnin''.
OH oTMeyaeT, UTo K CTpaxoBaHuo npodeccuo-
Ha/lbHOU OTBETCTBEHHOCTM MO GOMblUen YacTu
cnepyet NpuMeHATb CT. 932 MK PO (cTpaxoBaHue
[LOroBOPHOW OTBETCTBEHHOCTU), XOTA Ha NPaKTUKe
4acTo NCNonb3ytoT €T. 929 TK PO (nmyLiecTeeHHoe
cTpaxoBaHue) unu cT. 931 'K PO (cTpaxoBaHue OT-
BETCTBEHHOCTY 3@ MPUYMHEHME Bpeaa), YToObl 13-
6exaTb orpaHuyeHua n. 1 ct. 9322 Taknum obpasom,
06a CTpaxoBbIX NPOAYKTa, MO CYTW, HanpaBfieHbl
Ha CTpaxoBaHVe JOrOBOPHON OTBETCTBEHHOCTH,
HO B CUJTY 3aKOHOZATesTbHbIX OrPaHNYeHUn peanu-
30BaHbl Yepes pasHble BUfbl CTPaxoBaHWUA.

MomrMo pasnnumnin B NpaBoBON KBanudukaumm,
pa3nnyaeTca 1 copepKaHme Cammx CTPaxoBbIX MPo-
AYKTOB. [Ina nx aHanmsa obpatnmca K npasuiam
CTpaxoBaHuA NpopeccnoHanbHOM OTBETCTBEHHO-
T 1 NpaBKnam CTPaxoBaHNA OTBETCTBEHHOCTM

¢ BarinaH B.A. Opuanyeckas npupoaa LoroBopa TPaHCMNOPTHOW 3KCNeanumm 1 npobiemsl ero NnpaBonpuMeHeHns

/] «Mpago v skoHomuka», N2 6, 2015. CMC «KoHcynstaHT In0c».

? Tam xe. CMNC «KoHcynbraHtntoc».

" NMocTaHosneHne OpvHHagUaToro apbuTpaxHoro anennaumorHoro cyaa ot 28.02.2019 no geny N2 A65-299/2018.
" ®orenbcoH H0.b. CTpaxoBoe npago: TeopeTMyeckne 0CHOBbI U NpakTuka npumeHenus. M. 2012. C. 434.
12 ®orenbcoH H0.b. CTpaxoBoe npago: TeopeTMyeckne 0CHOBbI U NpakTuka npumeHenus. M. 2012. C. 443.
3 Mpasuna cTpaxoBaHWs NPoGeccroHanbHOM 0TBETCTBEHHOCTH [yTB. NPUKA30M reHepasnbHOro AMpekTopa

AO «AnbbaCrpaxoBaHue» ot 25.12.2017 N2 609/01).
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nepeBo3unkos/3kcnegutopos’ AO «AnbdpaCrpa-
XOBaHue».

HecmoTps Ha To, uto 0ba npogyKTa CTpaxytoT OT-
BETCTBEHHOCTb, X 0OBEKTbI CTPaxoBaHWUA Pa3fny-
Hbl. B cTpaxoBaHmy OTBETCTBEHHOCTU SKCMEAUTOPA
06BEKTOM BbICTYNAIOT MMYLLECTBEHHbIE MHTEPECHI
CTpaxoBaTesisi, CBA3aHHbIe C ero 06A3aHHOCTbIO BO3-
MeCTUTb Bpef UMyLLeCTBY (rpy3y) Npwv BbINOTHEHNN
yC/yr Mo JOrOBOPY TPAHCMOPTHOM 3KCneanumnm
/N NepeBO3KM, a TaKXKe CBA3aHHbIE CO CraceHrem
rpy3a'. B ctpaxoBaHumn npodeccnoHanbHoM OTBET-
CTBEHHOCTV OOBEKTOM ABNATCA HTEPECH, CBA3aH-
Hble C OTBETCTBEHHOCTbIO 3a Bpep, MPUYNHEHHbIN
B pe3ynbTaTe HenpenHaMepeHHoW NpodeccroHarb-
HOW OLMGKM NP OCYLLLECTBIEHMM 3aCTPax0BaHHOM
JearenbHocTn'S,

Yike 13 onncaHmsa 06beKTOB CTPAXOBaHMUSA NPo-
CNEeXKMBAETCA UX KIOYEBOE OTNINYME: €CIN CTPAXO-
BaHVe OTBETCTBEHHOCTW 3KCneanTopa Npmn3BaHo
HUBENMPOBaTb PUCKM YTPaTbl UK NOBPEXAEHUA
rpy3a, To CTpaxoBaHve NpodeccMoHanbHOM OTBeT-
CTBEHHOCTU MOKPbIBAET PUCKM, CBA3AHHbIE C OKa3a-
H/MeM HeKauyeCTBEHHbIX YCIyT.

3ameTHee 3TO pasnmyre CTaHOBUTCA NPW aHanu-
3e GOpMYyNMPOBOK CTPaxoBbIX CyyaeB. B pamkax
CTpaxoBaHMWA OTBETCTBEHHOCTY SKCNeAUTopa CTpa-
XOBbIM Cllyyaem ABNAeTcA 06A3aHHOCTb BO3MECTUTb
yObITKY, HAaCTyNMBLUME BCeACTBME yTpaThl, rmbenu
W NOBPEXAEHA rPYy3a, KOTOPbI B 3aBUCUMOCTM
OT 06bema CTPaxoBaHWA HACTyNaeT BCeACTBUE Nio-
6bIx (n. 4.3.1 «<BCe PUCKN») NN MOUMEHOBAHHbIX CIy-
YaHOCTeN 1 ornacHocTer (n. 4.3.2 «<NMOUMEHOBaHHbIe
puUcku»). MiHbIMK cnoBamu, npasria CTPaxoBaHMA
OTBETCTBEHHOCTM IKCNEANTOPA CBA3bIBAIOT HACTY-
nieHne CTPaxoBOro cjiyyasa C BO3SHUKHOBEHVEM
06A3aHHOCTM NO BO3MeLLeHNIo yObITKOB. HanpoTus,
B CTPaxoBaHu1 NpodeCccroHaNbHON OTBETCTBEHHO-
CTW CTPaxOBOW ciyyal TpebyeT HernpegHaMepeHHOM
NpodeccnoHanbHOM OLIMOKN 1 HANMNMYMNA MPUYNHHO-
CNefCTBEHHOW CBA3W MeX Y Takow OLUMOKOW 1 npu-
UMHeHHbIM Bpegom'’. CiefoBaTesNibHO, CTPaxoBaHve
3KCneauTopa NPOBOAWTCA Ha CITyyaid yTpaTbl Un Nno-

I1l. CTATbU

BpeXAeHna rpysa, a NpodeccuoHanbHoe — Ha Ciy-
yar NPUYMHEHWS BPeaa, HAaCTYMNMBLUErO B pPe3yrb-
TaTe HernpegHamMmepeHHON OWnNOKM.

[aHHaA nornka NpocneKMBaeTcsa N B UCKIIO-
YeHMAX N3 CTPAxXOBOro MoKpbITUA npodeccro-
HaNbHOWN OTBETCTBEHHOCTM PUCKOB, CBA3AHHbIX
C rpy3oM. B yacTHOCTW, K NCKNIOUYEHNAM OTHOCUTCA
OTBETCTBEHHOCTb 3a Bpep MMYLLECTBY, B3ATOMY CTpa-
XOBaTeNeM B yNpaBieHne Ui Ha OTBETCTBEHHOE
XpaHeHre'?, a TakKe OTBETCTBEHHOCTb, CBA3AHHas
C 3KcnyaTaumen MoOpCKUX 1 peyHbix cynos'®. Oba
NCKIIOYEHNA AenatT HEBO3MOXHbIM MOKpPbITE
yTpaTbl rpy3a npy MOPCKOW NePeBO3Ke, YTO ABNSA-
€TCS MaBHbIM PUCKOM IKCMeAnTOpPa, a CliefoBaTelb-
HO, NPOBOAUT YEpPTY MEXAY paccmMaTprBaeMbliMU
BMOAMU CTPaxXOBaHWA.

WckntoueHre 13 NOKpbITUA prcKa yTpaTbl rpy3a
OTPAXKAETCA U B CTOMMOCTU NpoayKToB. CTpaxoBo
Taprd No NoKpbITUIO NPOopecCcMoHanbHOM OTBET-
CTBEHHOCTM cocTaBnAaeT okosno 0,6% OT CTpaxoBou
CcyMMbI®, TOrfa Kak CTpaxoBaHMe OTBETCTBEHHOCTY
3KCMeAMTOPa NOYTU B TPY Pa3a AOPOoXKe — nopaaKa
1,5% oT cTpaxoBoW CyMMbI*',

Taknum obpas3om, CTpaxoBaHME OTBETCTBEHHO-
CTV 3KCMeanTopa B NEPBYIO ouepeb HanpaBieHo
Ha MOKpPbITVE PUCKOB YTPATbl U NMOBPEXAEHNSA
rpysa. Kak 6bi10 paccMOTpeHO paHee, MOPCKOM
areHT OCyLLeCTBAAET NpeAcTaBUTeNbCke GyHKLUN
1 He NPVHMMAET rpy3 K NepeBo3Ke, a CliegoBaTtesib-
HO, /151 MOKPbITUA €r0 OTBETCTBEHHOCTY AOCTATOYHO
6onee geLweBoro nosmca cTpaxoBaHuA npodeccuo-
HaNlbHOW OTBETCTBEHHOCTMU.

MoTeHUManbHble PUCKM MOTYT BO3HUKHYTb
B CUTyaLuu, KOrga MOPCKOWM areHT OKa3blBa-
eT B TOM 4ucyie 3KcneanTopckue ycnyru. Tak,
n. 1 c1. 237 KTM PO oTHOCKT K QYHKLMAM MOPCKOrO
areHTa B unc/e NPOYero 1 SKCneanpoBaHme rpysa
(XOTA B JOKTPUHE BbICKA3bIBAETCS MHEHME, UTO 3Ta
byHKUMA BKNIOYEeHa B NepeyeHb He 060CHOBaHHO?).
B TakoMm cnyyae geATenbHOCTb areHTa MOXeT ObITb
KBanuounLMpoBaHa CyLOM KaK dKCneanTopckas,
UTO CO3AAET Pa3pbIB B CTPAXOBOM MOKPbLITUN, TaK

1 ﬂpaBI/IJ'Ia CTpaxoBaHMA OTBETCTBEHHOCTU I'IepeBO3L~II/IKOB/3KCI'Ie,ELI/ITOpOB [yTB. NMPUKa3oM reHepasibHOro oupexkTopa

AO «AnbdaCrpaxosanve» ot 31.03.2020 N2 90/01).

' [paBuna cTpaxoBaHWs OTBETCTBEHHOCTU NepeBo3unkos/akcneanTopos, n. 2.1,

1
1
1
1

¢ [paBuna cTpaxoBaHus NpodeccroHanbHOM 0TBETCTBEHHOCTY, M. 2.1,

7 MpaBuna cTpaxoBaHus npodeccroHanbHoit oteeTcTBEHHOCTM, nn. 3.1.1-3.1.3.
¢ MpaBuna cTpaxoBaHus NpodpeccroHanbHON 0TBeTCTBEHHOCTY, M. 3.6.31.

? MpaBuna cTpaxoBaHus NpodpeccroHanbHOM 0TBeTCTBEHHOCTH, M. 3.6.35.2.

2 MpunoxeHue k [paBnnam cTpaxoBaHWs NpopeccoHanbHOM OTBETCTBEHHOCTY.
2 MpunoxeHvie k Mpasunam cTpaxoBaHUs 0TBETCTBEHHOCTU NEPEBO34MKOB/IKCNEANTOPOB.

22 BarinaH B.A. Ykas. coy. CMC «Koncynbtantlocs.
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KaK nonuc npopeccnoHanbHOM OTBETCTBEHHO-
CTV He BK/0YaeT OTBETCTBEHHOCTb 3a rpys.

4. Puck cyae6Homn nepekBannpumnKaymm
MOPCKOro areHTa B 3Kcnegutopa

Mpobnema pasrpaHMyeHNA CTaTyCOB MOPCKOro
areHTa 1 3KCneauTopa BO3HUKAET B CNOpax o nNpu-
BNE€YEHUM TaKUX CYyObEKTOB K OTBETCTBEHHOCTM
3a Bpef, NPUYMHEHHbIN Fpy3y, UK NPU HapyLLeHUN
YCNoBU1I OroBOpPa MOPCKOW NepeBO3KMU.

Ha npakTrke poccumnckme KoHTpareHTbl (rpy3o-
OTMpPaBUTENM UAW FPy30noyYaTenn) BUAAT B 00-
palLeHnn ¢ TPeboBaHVEM K areHTy MHOCTPAHHOM
MOPCKOW NINHUK (OObIYHO POCCUNCKOMY IOpPUAN-
yeckomy nuuy) 6onee NPoOCToN cnocob B3blCKaHUA
yObITKOB, ICKYCCTBEHHO HafeNAs areHTa CTaTyCcom
3KCMeauTopa, YTo He UCKIIYaeT CUTYaUun, Koraa
areHTbl AeNCTBUTENbHO NPUHMMAaIOT Ha cebA 061-
3aHHOCTM 3KcneguTopa.

Mo obwemy npaBuy Npu BO3NOXKEHUN OTBET-
CTBEHHOCTW Ha 3KCNeAnTopa Cyf AO/MKEH YCTaHO-
BUTb cofepaHune ero o6a3aHHOCTelN 1 X HeHad-
nexallee NcnosiHeHne?, YctaHoBNEHME NPUHATbLIX
CTOpOHaMu NpaB 1 06s3aHHOCTEN MeeT ocoboe
3HauyeHne 4nA BO3JIOXKEHMA Ha IKCMeguTopa oT-
BETCTBEHHOCTM 3a MOBPEeXAeHre UK yTpaTy rpy3a,
KOTOpas HacTyrnaeT, eCnn 3KCneanTop OCyLeCcTBUN
nepeBoO3Ky CaMOCTOATENbHO WX Bblgan TPaHC-
MOPTHbIN OKYMEHT,

lNokasaTenbHbIMW ABNAOTCA ABa fena, B KOTOo-
pbix pa3peLanca Bonpoc o ctatyce OO0 «CrndmIn
CnIxn3m Pycb», BbICTYMatoLwero B ctatyce Mop-
CKOro areHTa ¢ppaHLy3CKOro KOHTeMHePHOro nepe-
Bo3umka «CMA CGM S. A». IHTepecHO, 4To cyabl
MPULLAY K TPOTUBOMONOXHbIM BbIBOAAM: B NEPBOM
Jene CTaTyC MOPCKOro areHTa Oblil MOATBEPKAEH,
BO BTOPOM e CyAbl yCTaHOBWU/M CMeLLaHHbIN Xa-
paKkTep CNOXMBLUMXCA OTHOWeHuN. MpaBaa, HY-
KakKoro NpoTUBOpeUMA B 3TOM HeT, HO 060 Bcem
no nopAaKy.

B pamkax nepBoro gena* mexgy pocCuMincKonm
komnaHuen (npuHuymnan) n 000 «CndmInm Cul-

XMIM Pycb» (areHT) Obin 3aKnoYeH areHTCKUiA Jo-
roBOp, N0 KOTOPOMY areHT, 0653anca oCcyLeCcTBUTb
opraHv3auuio NnepeBo3oK rpy3oB B COOTBETCTBUN
C YCI0BUAMY KOHOCaMeHTa CyfoBnagesbla.

B deBpane - mapte 2022 roga nepeBo3unkK
«CMA CGM S. A» oTMeHun cyfosaxodbl B NopT
CaHkT-leTepbypra, raoe KOHTeMHepPbl POCCUNCKOW
KOMMaHW oXmpaanuv 3abyKnpoBaHHO NepeBo3KY,
YTO MPUBESIO K CBEPXHOPMATUBHOMY XPaHEHUIO
KOHTEHepOB.

Poccuinckaa komnaHmua obpatunacb C UCKOM
K OO0 «Cndm3n Cnmdm Pycb» 0 B3blCKaHUU
yObITKOB 32 CBEPXHOPMATUBHOE XpaHeHMe KOH-
TenHepoB. o MHeHuio nctya, 000 «CnImdIn Cull-
XMIM Pycb», ABNAACb odurLManbHbIM NpeacTaBu-
Tenem MopCcKom NMHUKN, GakTUYEeCKN BbICTYMNano
B KauecTBe NepeBO3UmnKa-IKCneanTopa 1 JOIKHO
6b1J10 YyBEAOMUTb UCTLLA O HEBO3MOXHOCTY BbIMNOJI-
HEHWA Pencos.

Cynbl OTKasanu B y4OBNEeTBOPEHUN UCKOBbIX
TpeboBaHMI1, MOCYMTaB, YTO OTBETUMK OCYLLECTBIIAN
TOJIbKO areHTCKYIo feATeNbHOCTb.

Keanuduunpys ctatyc oTBeTUMKa, Cyabl 06pa-
LLanu BHUMaHWe Ha cnepyoLlme KpUTepumn CIOXKUB-
LUMXCA MeXJy CTOPOHaMK OTHOLWeEHWI. Bo-nepBblx,
nepeyveHb okasaHHbIx ycnyr OO0 «Cndmdn Cnll-
Xn3m Pycb» (NponsBeeHne pacyeToB 3a cOopbl
B NMOMb3y MOPCKOro NepeBo34lrKa, pacrneyaTtka
611aHKOB KOHOCAMEHTOB) COOTBETCTBYET areHTCKOW
4eATeNbHOCTU. Bo-BTOpPbIX, KOHOCAMEHTbI GblN
NOAMNMCaHbl OTBETYMKOM OT UMEHW MOPCKOTO nepe-
BO3UVKa, @ CNlef0BaTeSIbHO, OTBETUMK He NMPUHUManN
006A3aTeNIbCTB MO NepeBo3Ke. B-TpeTbux, OyKNpOBKY
noaTBepaan NepeBo3ynK, a OTBETUMK NULLb KO-
OpAVHMPOBaN Bblavy KOHTEHEPOB U Nepecbinan
LOKYMEHTbI MOPCKO NUHUN?S,

Takon e nogxon 0 HEBO3MOXHOCTU BO3J10XKe-
HUA Ha MOPCKOTO areHTa OTBETCTBEHHOCTU 3a Ael-
CTBUA NepeBO3YMKa MPOCNEXNBAETCA N B Clopax
0 BO3MeLLeHUN YObITKOB 3a yTpaTy/noBpexxaeHune
rpysa B Xofie MOPCKOW NepeBo3Ku?’.

Ona wnniocTpauun Kputepues, KOTOpble,
Mo MHEHWIO CYZI0B, CBUAETENbCTBYIOT 06 ocyLlecT

% MoctaHoBneHus MNnernyma BepxosHoro Cyna P® ot 26.06.2018 N2 26 «0 HekoTopbIXx BONpocax nprMeHeHWs 3aKoHoa-
TenbCTBa O [OroBOpe NepeBo3ki aBTOMODUIbHBIM TPAHCMOPTOM rPy30B, Naccaxupos 1 baraxa 1 o JoroBope TpaHCMopT-

HOW aKkcneanUnm», n. 25.
% Tam xe. CMNC «KoncynbrantMnioc».
% Neno N2 A56-102695/2022.

% MocrtaHosneHve TprHaauaToro apbuTpaxHoro anennaumMorHoro cyaa ot 25.10.2023 N¢ 13AM-29372/2023

no peny Ne A56-102695/2022.

77 NMocraHosneHve ApbutpaxHoro cyna Cesepo-3anagHoro okpyra ot 20.05.2020 N2 ®07-4167/2020 no peny N2 A21-

8646/2019.
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B/IEHUUN areHTOM 3KCNeaUTOPCKON AeATeNIbHOCTH,
obpatmca Ko BTopomy aeny?®. B Hem areHTCKuiA
A0roBop, 3akntoyeHHbIn mexay OO0 «Cnomdan Cnl-
Xn3IM Pycb» 1 poccnincknm nuuom, 6bi1 nprsHaH
CMelLLaHHbIM.

B naHHom cnope OO0 «Cn3m3Iin Culxmndm Pycb»
N POCCUINCKOE NULIO COMTacoBaNiv NMOCTaBKY Tpex
copokadyToBbIX KOHTeHepoB 13 HuHbo (KHP) B Ho-
BOCMOUPCK Yepe3 Bnagusoctok. Mopckyto nepe-
BO3Ky ocyuectsnan nepeso3unk «<CMA CGM S. A»,
areHT »Ke NpuBMeK LenoyKy 3KCneanuTopos Ansa op-
raH13aumm Norpy3Kn/pasrpy3Ku rpy3oB Mexay Mop-
CKUM U >Kene3HOOO0POXKHbIM MIEHOM.

B xone nepeBanku Bo BnagrMBoCTOKCKOM MoOp-
CKOM TOProBOM MOPTY rpy3 Obl MOBPEXAEH,
YTO CTaNI0 OCHOBAHWEM AJ1A NPeabABIEeHNs NCKO-
BOro TpeboBaHVA K areHTy.

Cygpbl, ncxopga 13 6yKBanbHOTO TONIKOBAHWS, Npu-
3HasIM areHTCKMI OroBOP CMELLaHHbIM, TaK Kak OH
HaJensAeT areHTa NpPaBoM NPUBEKaTb TPETbUX NN,
3a KOTOPbIX OH HECET OTBETCTBEHHOCTb. [0CKObKY
rpy3 Obin NOBPEXAEH NMEHHO B pe3ynbTaTe gei-
CTBUI TPEeTbMX NnL, CyAbl yaoBneTsopunu Tpebo-
BaHWA UCTLa®.

C Tak1MK BbIBOZaMV CY[OB TPYAHO HE COrNacuTb-
€A, TaK Kak NpeacTaBuTenbckme GyHKUUN areHTa
6b111 CBA3aHbI TONBKO C MOPCKON NEPEBO3KOW U Bbl-
parkanmcb B Bblgaue KOHOCaMeHTa nepeBo3umka. No-
cnepyoLee NpuBeYeHne TPETbUX NNL, HANpPaBneHo
Ha opraHM3aLMio NepeBO3KK, a He Ha NpeacTaBe-
HVEe NHTePEeCOB NepeBO3YKa, a C/IefoBaTENIbHO,
OTHOCATCA K 9KCMeANTOPCKON AesATeNIbHOCTH.

CnepoBaTtenbHO, 3TK efla He NPOTMBOpeYar,
a JononHAT apyr gpyra. [loka MopcKkon areHT
[AEeNCTBYET CTPOro B paMkax NnpeacTaBUTeNbCKUX
bYHKLMI, Kak B MepBOM fesle, ero CTaTyc He nog-
BEPXKEH prcKy nepeksanudmKkaumm. Puck noasna-
€TCA B CJTyyae BbIXOAA 3@ KOHTYpP areHTMpOoBaHus,
K NprMepy B Cilyyae npuBJieyeHnsa TpeTbux nuy
[Ns OpraHM3auunmn nepeBo3Kun, Kak BO BTOPOM Aene.

Bonee no3gHAA NpakTUKa TakxKe NpugepxmBea-
€TCA NOAX0Aa O CTPOroM Pa3rpaHNYeH areHTCKINX
N SKCNegmMTopCKmMX GYHKUMIA®, uTo NnogTBepgaeTt
COXpaHeHue eanHO0bpa3HOro noaxopa Cynos K Bo-
npocy KeanvdurKkaLmy cTaTyca MOPCKOro areHTa
B 3aBMCMOCTW OT OKa3bIBaeMbIX UM YCIIYT.

1. CTATbU
5. BbiBOAbI

Takrm o6pa3om, CTpaxoBOe NOKPbITHE yYaCTHU-
KOB NTOMMCTUYECKOTO PblHKA AOJIKHO COOTBETCTBO-
BaTb yCJiyram, KOTOpPble OHW B AeCTBUTENIbHOCTU
OKa3blBaloT. HecMoTpA Ha OTKPbITbIN MepeyeHb
OYHKUMI areHTa 1 aKCneanTopa, AeATeNbHOCTb
3TUX L UMEET pasfinyHble Lenu. Lienbio Mopckoro
areHTMPOBAHWS ABNAETCA NPEACTaBUTENbCTBO UHTE-
pecoB MOPCKMX NMEPEBO3YMKOB Ha OMNpeaesieHHON
TeppuTopUNn. LIenblo xe aKcneanTopCKon aeatesnb-
HOCTU ABNAETCA opraHmn3auna nepesoskn. OyHK-
LM YYACTHNKOB PbIHKA AOMKHbI COOTBETCTBOBATH
LenAm UX OesTENbHOCTU, MO3TOMY MepPeYeHb yCiyr
areHTa 3aTparvBaeT pasfinyHble cpepbl, CBA3AHHbIE
C NpeacTaBUTENBCTBOM UHTEPECOB NepeBo3unKa
(KoMMepuecKre, MapKeTVHIOBbIE YCYrK, PAacCMO-
TPeHWe NPETEH3UN U T.A4.), HO HE BKJIIOUAET B CebA
OpraH13aLmio MOPCKOW NepPeBO3KN.

TN OTAIMYMA BbIPAXKAKOTCA U B YCJIOBUAX CTPa-
XOBOrO NMOKpbITUA. CTpaxoBaHNe OTBETCTBEHHOCTU
JKCMeanTOpa AOPOXKE, TaK KaK HamnpaBsJieHo Ha ype-
rynMpoBaHye YObITKOB, CBA3aHHbIX C MOBPEXAEHNEM
Unu yTpaTol rpy3a, B TO BPeMs Kak CTpaxoBaHue
OTBETCTBEHHOCTM areHTOB PpOKYyCUpPYeTCA TONbKO
Ha HenpeaHaMepPeHHbIX NPOpECCOHaNbHbIX OLLNG-
Kax 1 MOJIHOCTbIO NCKOYaeT PUCK yTpaTbl UK No-
BpexaeHus rpysa.

BmecTe ¢ TemM Ba)KHO yunTbIBaTb, UTO dakTnye-
CKOE OCYLLECTBJIEHNE IKCMEAUTOPCKUX GYHKLMIA
(NpuBneYeHne TPETbUX NINL, MPUHATYE rPpy3a K nepe-
BO3Ke U T.[1.) MOXKeT ObITb OCHOBaHWEM Af1s cyaebHo
nepekBanMdrKaL1N areHTCKON AeATENIbHOCTU B KC-
NeauTOPCKYIO 1 BO3JIOXKEHNA Ha NINLIO OTBETCTBEH-
HOCTW 3a NepPeBO3MMbIN Fpy3.

MosTomy npu BbibOpe CTPaxoBOro NpoayKTa
ML JOMKHO UCXOAUTb U3 TeX YCNYr, KOTopble
coburpaeTcs okasbiBaTb B Oygyuwem. MNonaraem,
yTo NprobpeTeHne areHTOM 6onee fOPOroro 3Kc-
NeguTOPCKOro NOKPbLITUA TOMBbKO 13-3a ONaceHns
cynebHon nepekBanuduKkauum npeactaBnaeTcs
HeLelecoobpa3HbIM, TaK Kak akTyaNibHasA cypeb-
HaA NpaKTKa NpuaepX1UBaeTca eaUHOro Noaxo-
[la yCTaHOBNEeHMA cTaTyca nmua B COOTBETCTBUM
C OKa3blBaeMbIMU UM yciyramu. YunTbiBas pe-
¢dopmy 3akoHa o TI[], npaBubHaA OLEeHKa Xa-

% Nleno N° A40-81108/18.

% MocTaHoBnexune esaToro apbutpaxkHoro anennaumorHoro cyna ot 24.04.2019 N2 09AM-6811/2019-TK

no geny Ne A40-81108/2018.

¥ MocTtarnoenerune [leatoro apbutpaxHoro anennsumorHoro cyaa ot 28.11.2024 N2 09AM-32407/2024

no geny Ne A40-26023/2024.
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PaKTepa CBOEN JeATEeNbHOCTM BaXHa He TONbKO SKCNeOnToOpPa BO3J/10XKEHDI CyLLeCTBEHHbIE ob6sa3a-
B KOHTEKCTE NOTEHLUMAJIbHbIX )/6bITKOB, HO 1 B Ny- TENbCTBA B cd)epe 6€30MacHOCTU 1 KOHTPOJA 3a
6J'IVI‘4HO-I'IpaBOBOVI MJIOCKOCTHU, TaK KaK TeNnepb Ha nepeBoO3VIMbIM rpy30M. &
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I1l. ARTICLES

Liability Insurance for Shipping
Agents and Freight Forwarders:
Distinguishing the Roles and

Assessing Reclassification Risk

1. Introduction

Prior to the reform of the Freight Forwarding
Act, the status of freight forwarder functioned as
a general legal status available to participants
in the logistics market. This follows from
Article 801 of the Civil Code of the Russian
Federation, which treats freight forwarding
as encompassing a non-exhaustive range of
services for organising carriage, effecting
settlements, or storing goods, broad enough
to allow almost any logistics activity to be
characterised as freight forwarding.

The commercial appeal of that status was
underpinned by advantages such as limited
liability for loss of cargo, a shorter limitation
period for bringing claims,’ and the ability to
sidestep the usual paperwork rules, issuing, say,
an ordinary transport document instead of a
forwarder”s certificate of receipt. 2

Reform of the Freight Forwarding Act has
resulted in the forwarder being subject to far
broader obligations.

Firstly, freight forwarding activity has
adopted a notification-based approach. It may

now be carried on only where information
about the person providing such services has
been entered in the register of notifications of
freight forwarding activity.

Secondly, the freight forwarder now bears a
duty to collect and store information about the
carriage performed, to establish the properties
of the goods, and to run the software and
hardware needed to communicate with the
authorised unit of the Federal Security Service
(FSB) of the Russian Federation. 3

Failure to comply with the new requirements
entails substantial turnover-based fines and the
administrative suspension of operations. * The
status of freight forwarder has, in consequence,
ceased to have general application and lost
much of its commercial appeal. For entities
accepting cargo for carriage, compliance with
the new rules is now the only way to continue
operating. As for entities providing services not
directly connected with carriage (settlements,
concluding transactions on the client’s behalf,
storage, and so on), the viable alternative has
become to bring their status into line with the
services they actually provide.

' See Articles 7 and 13 of Federal Law No. 87-FZ of 30 June 2003, “On Freight Forwarding Activity”

(hereinafter the Freight Forwarding Act).

2 See, for example, the Ruling of the Thirteenth Commercial Court of Appeal of 13 March 2025 in case No.

A56-59332/2024.

® Resolution of the Government of the Russian Federation No. 1318 of 29 August 2025.
¢ Article 11.14.3 of the Code of Administrative Offences of the Russian Federation.
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In light of the reform, the question of correctly
characterising one’s activity has become especially
pressing for the representatives of sea carriers.
Depending on the business model chosen, they
may deal with clients either as a freight forwarder
or as an agent of the sea carrier (a shipping agent).

In the first case, the representative of the
shipping line concludes a freight forwarding
agreement with clients, under which it accepts
the cargo and delivers it to the carrier under a
contract of carriage by sea. On the one hand, this
business model confers on the freight forwarder
the status of contractual carrier and, consequently,
liability for the goods accepted. On the other, it
allows a wide range of services to be provided and,
where necessary, third parties to be engaged in
the carriage.

In the second case, the sea carrier’s
representative acts as an agent, and the carriage
chain is reduced to a single contract of carriage by
sea concluded with the client by the agent, either
in its own name or in the name of the carrier. Under
this business model, the agent is not treated as
a party to the contract of carriage and does not
accept the cargo for carriage, and is therefore
not liable for any loss of or damage to the cargo,
unless its activity is reclassified as that of a freight
forwarder (see section 3).

The sea carrier’s representative cannot resolve
its choice of one business model or another without
also considering insurance, because the liability of
the freight forwarder and that of the shipping agent
are covered by different insurance products, each
with its own subject matter, terms and conditions.
Accordingly, the selection of appropriate insurance
requires the services actually provided to be
properly characterised and assessed against the
terms of the relevant insurance products.

This article distinguishes the statuses of agent
and freight forwarder as applied to carriage by sea,
compares the liability cover each can obtain, and
assesses the risk of a court reclassifying an agent
as a freight forwarder. As we shall see, the risk of
reclassification is slight for anyone who operates
purely as an agent. Risks arise only where the
agent in fact provides services that go beyond
representing the carrier’s interests.

2, Distinguishing Shipping Agency from
Freight Forwarding

Before turning to the differentiation between
the relevant insurance products and the
assessment of their terms, it is necessary first to
identify how the legal position and supply-chain
function of a sea carrier’s representative differ
according to whether it acts as a shipping agent
or as a freight forwarder.

The key similarity between shipping agents
and freight forwarders is that both may assume
an open-ended range of obligations.

Depending on the terms of the agreement,
a freight forwarder may act either as an actual
or contracting carrier, or as a person providing
a limited range of services unrelated to the
acceptance of cargo for carriage.

The legislator grants the parties to a shipping
agency agreement even greater freedom to
regulate their relations, since the whole of Chapter
13 of the Merchant Shipping Code of the Russian
Federation is discretionary in nature, a feature
rarely encountered in Russian law. ® It is therefore
appropriate to refer to the standard-form
agreements used in the industry when identifying
the generally accepted rights and obligations of
a shipping agent.

Thus, BIMCO recommends that shipowners use
the Standard Liner Agency Agreement (1993) and
the General Agency Agreement (2017), adopted
by the Federation of National Associations of Ship
Brokers and Agents (FONASBA). ¢

The Standard Liner Agency Agreement and the
General Agency Agreement provide that the agent
acts in the name of the shipowner and performs,
at the shipowner’s expense and for its benefit, a
wide range of services within a defined territory,
including marketing and commercial services,
port agency, the canvassing of bookings, the
reservation of space on the vessel, the handling
of claims, and so on.

It follows from the terms of these standard-
form agreements that the range of a shipping
agent’s duties is considerably broader than that
of a freight forwarder, yet does not extend to the
organisation of carriage itself.

> M. |. Braginsky and V. V. Vitryansky, Contract Law, Book 4: Contracts of Carriage, Towage, Freight Forwarding and Other
Services in the Field of Transport (Moscow, 2003), ConsultantPlus.
¢G. G. Ivanov, The Legal Regulation of Merchant Shipping in the Russian Federation ([Moscow, 2009), ConsultantPlus.
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This reflects the purpose of a shipping agency
agreement, which V.A. Vaypan defines as the
representation of the principal’s interests before
third parties, whereas the representative obligation
in freight forwarding is ancillary in character. ” By
contrast, the purpose of the freight forwarding
agreement is to provide services related to the
carriage of cargo.®

Although neither shipping agents nor freight
forwarders operate under an exhaustive list of
obligations, the purposes of their activities differ
considerably. A freight forwarder provides services
connected with carriage and may even act as the
carrier. A shipping agent, by contrast, acts as the
carrier”s representative and does not accept goods
for carriage, since that would be inconsistent with
its representative role.

The exception is where the agent exceeds its
authority and provides services that a court may
classify as those of a freight forwarder. The risk of
a court reclassifying a shipping agent as a freight
forwarder is examined in section 3 of this article.

Russian case law also reflects the view that, unlike
a freight forwarder, a representative rarely provides
the relevant services itself; its primary role is to bring
in clients.?®

It therefore makes perfect sense that clause 18
of the General Agency Agreement distinguishes
between insurance of the agent’s liability and
insurance of the principal’s liability, imposing on the
agent an obligation to insure its professional liability
for negligent acts or defaults in the performance
of its obligations under the agreement, as well as
its public liability for harm caused to third parties.
The principal, for its part, is required to take out
shipowners’ liability insurance (P&).

3. Liability Insurance for Shipping Agents
and Freight Forwarders

Under Russian insurance law, a shipping agent
cannot directly insure its contractual liability,

I1l. ARTICLES

owing to the prohibition in Article 932 (1) of the
Civil Code. Under that provision, insurance of
liability for breach of contract is permitted only
in cases expressly provided for by law. Agency
activity is not among them, so shipping agents
are obliged to build their insurance protection
through professional indemnity insurance
(Article 931 of the Civil Code).

Yu.B. Fogelson regards the distinction
between insurance of liability for causing harm
and insurance of contractual liability as one of
the gravest problems of Russian insurance law,
arising from the fact that contractual liability
insurance is unavailable to a wide range of
professionals. ' He notes that professional
indemnity insurance should for the most part
be governed by Article 932 of the Civil Code
(insurance of contractual liability), although
in practice Article 929 (property insurance) or
Article 931 (insurance of liability for causing
harm) is often used in order to avoid the
restriction in Article 932 (1)." Both insurance
products are thus, in essence, directed at
insuring contractual liability, but owing to
statutory restrictions they are implemented
through different types of insurance.

Besides the difference in legal
characterisation, the content of the insurance
products themselves also differs. To analyse
them, we may turn to the Professional Indemnity
Insurance Rules ' and the Carriers’/Freight
Forwarders’ Liability Insurance Rules™ of
AlfaStrakhovanie JSC.

Although both products provide liability
cover, the insured interests differ. Under
freight forwarder»s liability insurance,
the insured interest lies in the insured»s
proprietary interest in being protected
against liability for loss of or damage to
property (cargo) arising in the performance
of services under a freight forwarding and/or
carriage agreement, together with interests

"V.A. Vaypan, "The Legal Nature of the Freight Forwarding Agreement and Problems of Its Application,” Law and

Economics, No. 6 (2015), ConsultantPlus.
¢ |bid.

?Ruling of the Eleventh Commercial Court of Appeal of 28 February 2019 in case No. A65-299/2018.
" Yu.B. Fogelson, Insurance Law: Theoretical Foundations and Practice of Application (Moscow, 2012), 434.

" Fogelson, Insurance Law, 443

12 Professional Indemnity Insurance Rules (approved by Order of the Director General of AlfaStrakhovanie JSC No. 609/01

of 25 December 2017).

" Carriers'/Freight Forwarders’ Liability Insurance Rules (approved by Order of the Director General of AlfaStrakhovanie

JSC No. 90/01 of 31 March 2020).
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relating to the salvage of cargo. *

Professional indemnity insurance, by contrast,
covers interests connected with liability for loss
or damage caused by an unintentional professional
error in the course of the insured activity. *

The key distinction between the two products
is already apparent from the description of their
insured interests: whereas freight forwarder’s liability
insurance is intended to offset the risks of loss of or
damage to cargo, professional indemnity insurance
covers the risks associated with the provision of
substandard services.

This difference stands out more when one
analyses how the insured events are framed. Under
freight forwarder’s liability insurance, the insured
event is the insured’s obligation to compensate
losses resulting from loss of, destruction of or
damage to cargo, provided that, depending on the
scope of cover, such loss, destruction or damage is
caused either by any fortuitous event (clause 4.3.1,
“all risks") or by specified fortuitous events and perils
(clause 4.3.2,“named perils”). In other words, under
the rules on freight forwarder”s liability insurance,
the insured event occurs when an obligation
to compensate losses arises. By contrast, under
professional indemnity insurance, the insured event
requires an unintentional professional error and a
causal link between that error and the harm caused.
'¢ Accordingly, freight forwarder’s liability insurance
is taken out against loss of or damage to cargo,
whereas professional indemnity insurance is taken
out against harm caused by an unintentional error.

This logic can also be traced in the exclusion
of cargo-related risks from professional indemnity
cover. In particular, the exclusions include liability
for harm to property taken by the insured into its
management or safekeeping,'” as well as liability
connected with the operation of sea-going and
inland-waterway vessels. '® Taken together, these
exclusions make it impossible to cover loss of
cargo during carriage by sea, which is the freight
forwarder’s principal risk, and thereby draw a

line between the two types of insurance under
consideration.

The exclusion of the risk of loss of goods from
cover is also reflected in the price of the products.
The premium rate for professional indemnity cover
is around 0.6 per cent of the sum insured, '*whereas
freight forwarder’s liability insurance is almost three
times as expensive, of the order of 1.5 per cent of the
sum insured. %

Freight forwarder’s liability insurance is thus
directed primarily at covering the risks of loss of or
damage to goods. As discussed above, a shipping
agent performs representative functions and does
not accept goods for carriage, and therefore the
cheaper professional indemnity policy is sufficient
to cover its liability.

Potential risks may arise where a shipping agent
also provides freight forwarding services. Thus,
Article 237 (1) of the Merchant Shipping Code
includes the forwarding of goods among a shipping
agent’s functions (although it has been suggested in
the literature that this function was included without
justification). ?' In such a case a court may classify the
agent’s activity as that of a freight forwarder, which
creates a gap in insurance cover, since a professional
indemnity policy does not include liability for the
goods.

4. The Risk of a Court Reclassifying a
Shipping Agent as a Freight Forwarder

The problem of distinguishing the statuses
of shipping agent and freight forwarder arises in
disputes over holding such persons liable for harm
caused to goods, or over breaches of the terms of
a contract of carriage by sea.

In practice, Russian counterparties (consignors
or consignees) see the bringing of a claim against
the agent of a foreign shipping line (usually a
Russian legal entity) as a simpler way of recovering
losses, artificially attributing to the agent the
status of a freight forwarder, which does not

'“Clause 2.1 of the Carriers”/Freight Forwarders” Liability Insurance Rules.

15C
WbC

[
lause 2.1 of the Professional Indemnity Insurance Rules.
[
[

auses 3.1.1-3.1.3 of the Professional Indemnity Insurance Rules.
7 Clause 3.6.31 of the Professional Indemnity Insurance Rules.

'® Clause 3.6.35.2 of the Professional Indemnity Insurance Rules.

% Appendix to the Professional Indemnity Insurance Rules.

% Appendix to the Carriers”/Freight Forwarders” Liability Insurance Rules.
21 Vaypan, “The Legal Nature of the Freight Forwarding Contract.”
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preclude situations in which agents do genuinely
assume the duties of a freight forwarder.

As a general rule, when imposing liability on
a freight forwarder, the court must establish the
scope of the forwarder’s obligations and whether
they were improperly performed. ? Identifying
the rights and obligations assumed by the
parties is particularly important where liability is
imposed on a freight forwarder for damage to or
loss of cargo, which may arise where the freight
forwarder carried out the carriage itself or issued
a transport document. %

Two cases are instructive in this regard, both
concerning the status of CMA CGM Rus LLC as
shipping agent for the French container carrier
CMA CGM S.A. What is particularly noteworthy
is that the courts reached opposite conclusions:
in the first case?* the status of shipping agent
was confirmed, whereas in the second the courts
found the relationship that had arisen to be of a
mixed character. There is in fact no contradiction
here, but let us take things in turn.

In the first case, an agency agreement was
concluded between a Russian company (the
principal) and CMA CGM Rus LLC (the agent),
under which the agent undertook to organise the
carriage of cargo in accordance with the terms of
the shipowner’s bill of lading.

In February and March 2022, CMA CGM
S. A. cancelled its scheduled calls at the port of
St. Petersburg, where the Russian company’s
containers were awaiting carriage under the
relevant booking, resulting in additional storage
charges for the containers.

The Russian company brought a claim
against CMA CGM Rus LLC seeking to recover
the additional container storage charges it had
incurred. In the claimant’s view, CMA CGM Rus
LLC, as the official representative of the shipping
line, had in fact acted as a carrier-freight forwarder
and ought to have notified the claimant that the
voyages could not be performed.

I1l. ARTICLES

The courts dismissed the claim, holding that
the defendant had acted solely as an agent.

In characterising the defendant’s status, the
courts had regard to the following features of the
relationship that had arisen between the parties.
First, the list of services provided by CMA CGM Rus
LLC (effecting settlements of charges in favour of
the sea carrier and printing bill-of-lading forms)
was consistent with agency activity. Secondly, the
bills of lading had been signed by the defendant in
the name of the sea carrier, and the defendant had
therefore assumed no carriage obligations. Thirdly,
the booking was confirmed by the carrier, while
the defendant merely coordinated the release of
the containers and forwarded the shipping line’s
documents. »

The same approach, namely that a shipping
agent cannot be held liable for the carrier’s acts,
can also be seen in disputes concerning the
recovery of losses for loss of or damage to cargo
during carriage by sea. %

To illustrate the criteria that, in the courts
view, indicate that an agent is carrying on freight
forwarding activity, let us turn to the second
case,”” in which an agency agreement concluded
between CMA CGM Rus LLC and a Russian party
was held to be a mixed contract.

In that dispute, CMA CGM Rus LLC and a
Russian party agreed on the delivery of three
forty-foot containers from Ningbo, China, to
Novosibirsk via Vladivostok. The carriage by sea
was performed by the carrier CMA CGM S. A., while
the agent engaged a chain of freight forwarders to
organise the loading and unloading of the goods
between the sea and rail legs.

During transhipment at the Commercial Sea
Port of Vladivostok, the goods were damaged,
which gave rise to a claim against the agent.

Interpreting the agreement literally, the courts
held the agency agreement to be mixed in nature,
since it gave the agent the right to engage third
parties and made the agent responsible for

7

22 Resolution of the Plenum of the Supreme Court of the Russian Federation No. 26 of 26 June 2018, "On Certain Issues
in the Application of Legislation on the Contract for the Carriage of Goods, Passengers and Baggage by Road and on the

Freight Forwarding Contract,” para 25.
2 Ibid.
% Case No. A56-102695/2022.

% Ruling of the Thirteenth Commercial Court of Appeal No. 13AP-29372/2023 of 25 October 2023 in case

No. A56-102695/2022.

%Ruling of the Commercial Court of the North-Western District No. FO7-4167/2020 of 20 May 2020 in case

No. A21-8646/2019.
77 Case No. A40-81108/18.
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their acts. Since the cargo had been damaged as a
result of those third parties’acts, the courts upheld
the claimant’s claim. %

These conclusions are difficult to dispute,
since the agent’s representative functions were
limited to the carriage by sea and consisted
in issuing the carrierms bill of lading. The
subsequent engagement of third parties was
directed at organising the carriage, rather than at
representing the carrier’s interests, and therefore
falls within the scope of freight forwarding activity.

These cases therefore do not conflict, but rather
complement one another. So long as a shipping
agent acts strictly within its representative
functions, as in the first case, its status is not
exposed to the risk of reclassification. That risk
arises only where the agent goes beyond the
bounds of agency, for example by engaging third
parties to organise carriage, as in the second case.

Later case law likewise adheres to the approach
of strictly distinguishing agency functions from
freight forwarding functions, which confirms that
the courts have maintained a uniform approach
to characterising the status of a shipping agent
according to the services it provides.

5. Conclusions

The insurance cover of participants in the
logistics market must thus correspond to the
services they actually provide. Despite the open-
ended list of functions of the agent and the freight
forwarder, the activities of these persons pursue
different purposes. The purpose of shipping
agency is to represent the interests of sea carriers
within a defined territory. The purpose of freight
forwarding, by contrast, is to organise carriage. The
functions performed by market participants must

correspond to the purposes of their activity, so
the services performed by a shipping agent cover
various matters connected with representing the
carrier’s interests (commercial and marketing
services, the handling of claims, and so on) but
do not include organising carriage by sea.

These differences are also expressed in the
terms of insurance cover. Freight forwarder’s
liability insurance is more expensive, since it
is directed at settling losses connected with
damage to or loss of goods, whereas agents’
liability insurance focuses only on unintentional
professional errors and wholly excludes the risk of
loss of or damage to goods.

At the same time, it is important to bear in
mind that the actual performance of freight
forwarding functions (engaging third parties,
accepting goods for carriage, and so on) may be
a ground for a court to reclassify agency activity
as freight forwarding and to impose on the person
liability for the goods carried.

When choosing an insurance product, a person
should therefore be guided by the services it
intends to provide in the future. In our view, it
would be unwarranted for an agent to purchase
the more expensive freight forwarder’s liability
cover merely out of concern that a court might
reclassify its activities, since current case law
follows a consistent approach, determining a
person’s status by reference to the services it
actually provides. In light of the reform of the
Freight Forwarding Act, correctly assessing the
nature of one’s activity is important not only
because of potential liability for losses, but also
from a public-law perspective, since freight
forwarders are now subject to substantial
obligations relating to security and control over
the cargo carried. =

% Ruling of the Ninth Commercial Court of Appeal No. 09AP-6811/2019-GK of 24 April 2019 in case No. A40-81108/2018.
? Ruling of the Ninth Commercial Court of Appeal No. 09AP-32407/2024 of 28 November 2024 in case

No. A40-26023/2024.
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Anexkcanpp Kaprawos,

I1l. CTATbU

Bepywwun topunct Ab KMATT, KaHangaT iopnamnyecknx Hayk

HapyLieHune oroBopku o 6e3onacHom
nopTe: OTBETCTBEHHOCTb
cdbpaxToBaTena n oco6eHHOCTH
YPErynMpoBaHUA CTPAXoBbIX

TpeboBaHumn

B cmamee paccmampusatomcsa 8onpocsl HapyweHuUA 02080pKU 0 6€30NacHOM nopme Kak 00HO20 U3
OCHOBHbIX pUCKO8, NOKPbIBAEMbIX CMPAX08aHUEM 0OM8emcmaeeHHOCMU ppaxmosamerns. AHAIU3UpPY-
romca Kpumepuu 6e30ndcHo20 nopmad, 8bipadbomaHHsle aHenutickoti cydebHol npakmukou, a makxe ux
8/1UAHUE Ha NPU3HAHUE (hpaxmosamersis 0MmeemcmaeHHbIM 3a NpuduHeHue ybbimkos. Ocoboe 8HU-
MaHue yoesnsemcs 0CobeHHOCMAM ypeyupo8aHUA CMpPAxo8bix Cy4des, C8A3AHHbIX C Hecob1ode-
Huem 0aHHOU 02080pKU, NOPAOKY Oelicmaull ppaxmogamesieli U CMpPAxo8WUKO8 NPU NOJIyHeHUU

npemeH3uu om cydossiaoesbyd.

Kntouesvle cnosa: 6e3onacHsili nopm; MOpCKoe cmpaxosdHue; 02080pKa 0 6e30ndcHOM nopme; cmpa-
X08aHUe 0MmeemcmeeHHOCMU (hpaxmosamesis; cmpaxos8ol puck; cmpaxoeol cay4ad; malim-yapmep.

1. BeedeHue

C WNcTtopnueckn ¢urypa cygosnagenbua
3aHMMana OHO 13 LLeHTPasIbHbIX MECT B CUCTEME
MOPCKOro cTpaxoBaHua. ImeHHO gna 3awuTol
€ero MMyLLecTBeHHbIX NHTepPeCcoB CO3[aBalncCb
N pa3BMBANIMCb TaKMe CTPaxoBble MOKPbITUSA,
KakK CTpaxoBaHue Kopnyca cyfHa (aHrn. Hull
and Machinery Insurance), cTpaxoBaHue
OTBETCTBEHHOCTU CcygoBnagenbua (aHrn. Protection
and Indemnity Insurance).

OfHaKo B HacToAlee BpeMA CTPYKTypa
MOPCKMX NepeBO30K npeteprneBaeT N3MEHEHMA:

KOMMepYecKne 1 3KCnyaTaunoHHble GyHKUUN
BCe yalle nexat Ha dpaxToBaTene. OH onpeaenset
MapwpyTbl NepeBO3KWU, BblOMpaeT MNopThl
3axofla, KOOPANHUPYET rpy30Bble onepayum.
MN3-3a 3TOro HemnHyemo Bo3pacTaeT 06bem
ero noTeHUManbHON OTBETCTBEHHOCTU. DTO
06ycnoBnno ¢popmMmpoBaHve crneLmanbHOro Buaa
CTPaxoBaHWs — CTPAaXOBAaHUA OTBETCTBEHHOCTM
¢paxToBaTtena (aHrn. Charterers» Liability
Insurance). OAHUM N3 OCHOBHbIX PUCKOB,
NMOKPbIBAaEMbIX UM, ABNAETCS OTBETCTBEHHOCTb
33 HapyLeHre OroBOpPKKU 0 6e3onacHoOM nopre
(aHrn. safe port warranty). laHHoe 0653aTeNnbCTBO
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BO3HMKAET B paMKax fOroBopa ppaxTtoBaHus
M NpepcTaBnsaeT cobor OANH U3 MEXaHU3MOB
pacnpeneneHna PUCKOB MeXAay CyfoBnaaesbLem
n ppaxTtoBaTeneM. Mexay Tem B COBPeMEHHON
NpakTUKe HapyLleHne oroBopKy o 6e30nacHoOm
nopTe He OrpaHMYMBAETCA aHANN30M TOJNIbKO
BOMPOCOB [JOrOBOPHONW OTBETCTBEHHOCTMU
¢dpaxtoBatena. OHO HenocpeacTBEHHbIM 06pa3om
3aTparvBaeT CTPAXOBLLVKa ero OTBETCTBEHHOCTU.

2. OroBopkKa o 6e30nacHOM nopre Kak
yc/ioBue J0roBopoB ¢ppaxToBaHUsA

0O6a3aHHOCTb dpaxToBaTENA HanMpaBnATb
CyOQHO UCKNUYNTEeNbHO B 6e3onacHble NopThbl
ABNAETCA TPaAMUMOHHBLIM YCNOBMEM TalMm-
yapTepa. Hanpumep, B npopopme NYPE 2015
YCTaHOBJIEHO, YTO CYyHO JOJIKHO UCMONb30BaTbCA
B TOM uucne mexay 6e3onacHbiMu nopTamu
[clause 1 (b)] . Takaa 06a3aHHOCTb 06BACHAETCA
TEeM, YTO CYLHO HAaXOAUTCA B KOMMEPYECKOM
ynpaBneHun ¢ppaxToBaTesnia, MO3TOMY MMEHHO OH
LONMXeH HeCTN PUCKM BO3HNKHOBEHUA YObITKOB
n3-3a owmnboYyHoro Bbibopa nopTa.

Bonpocy onpepeneHua, ABnAeTCA K
nopt 6e3onacHbiM, MOCBAWEHa oOWMpHan
npakTuKa aHruncknx cygos. OHa nogseprinacb
aHanusy M cucTtemaTu3auum B JOCTAaTOYHOM
KoNMyecTBe MHOCTPAHHbIX Nybnnkaumi B chepe
MOPCKOro npaBa M CTpaxoBaHMA?, a Takxe
B HECKONbKUX PYCCKOA3bIYHbIX paboTaxs.
0606uian nx cogep aHue, BblaenMmMm OCHOBHbIE
KpuTepuu, Ha KOTOPble MOXXHO OPUEHTPOBATHCH
npvi onNpeaeneHn NopTa B KayecTse 6€30MacHoro.

ba3oBbiM NpeuefeHTOM, B KOTOPOM 3a5i0XeH
«TecT» 6e3onacHoro nopTa, ABnsAeTca geno The
Eastern City. CornacHo emy nopT He ByaeT cunTaTbCA

6e30MacHbIM, eClIN «B COOTBETCTBYIOLLNIA Nepnos
BPEMEHU KOHKPETHOE CYJHO HE MOXKET NOJONTY
K HeMy, NCMOJIb30BaTb €ro U NMOKUHYTb ero
6e3 Toro, UTobbl — NPY OTCYTCTBUN KaKUx-nnbo
ype3BblYalHbIX (AHOMaNbHbIX) 06CTOATENBLCTB
- noABepraTbCA ONACHOCTU, KOTOPOW Henb3A
n3bexaTb NOCPeCTBOM HaA/IeXxalleln HaBuraymm
N XOpoLlen MOPCKOW NpakTuKkm»*. Kak otmeyvan
A.T. KannvH, B f@aHHOM ferne nogyepknBaeTcAa
OTHOCUTEJIbHBIN XapaKTep NOHATUA «0e30MaCHbIN
nopt»°. OH 3aKnyaeTcsa B TOM, YTO NPOBeEpPKa,
ABnAaetTca nu nopT 6e3onacHbIM, JOJIXKHA
NPOV3BOANTLCA ANA KaXAO0ro CyaHa OTAENbHO,
NCXO[A N3 ero TEXHUYECKUX XapaKTepucTuk,
bdbn3nyecknx n HaBUraLMOHHO-TEXHUYECKUX
ocobeHHOCTel nopTa, NOrogHOM 06CTaHOBKM
M.

B pOanbHenwem aHraMmckue cypabl
pa3BMBaNM KpUTepmm OTHecCceHMA MopTa
K 6e3onacHoMy, nocfiefoBaTeNbHO [OMNONHAA
yxe chopmynnpoBaHHble npasua. B yactHocTy,
B fene The Evia (No. 2) ¢ 6bino ycTaHOBMEHO,
YTO oueHKa 6e30MacHOCTM NopTa AOJIXKHA
Npon3BOANTHCA Ha OCHOBaHUM MHGOpPMaL UK
1 06CTOATENBCTB, N3BECTHbLIX UV NPEeABULNMBIX,
B MOMEHT HanpaBneHuAa cyaHa (aHrn.
prospectively safe port) 7.

Ocob6bli MHTepecCc nNpeacTaBAAT
nonuTmyeckne GpakTopbl OTHECEHUA MopTa
K Heb6e30MacHOMY, HaNpUMep PUCKN HaNadeHns,
HacMNbCTBEHHOro 3ajep»kaHua. B pene The
Saga Cob cyn nopuyepKHyn Heob6Xo[UMOCTb
pa3rpaHuymBaTb (a) omacHOCTM, KOTopble
npucywmy camomy nopTty, (6) ypesBblyalHble
obcToATEenbCcTBa, KOTOpble MOTYT
BO3HUWKHYTb BHE 3aBMCMMOCTU OT OObIYHBIX
xapakTepuctuk nopTtad. K npumepy, ecnu

"Mpodopma NYPE 2015. URL: https://shipsforsale.su/pro_forma_documents/time_charters/dry_cargo_vessels/151/

(nata obpauiermna: 10.06.2026).

2 CM., Hanpumep: Girvin S. The Safe Port in Maritime Law: Decade of Certainty or Muddier Waters? // Social Science
Research Network. 2017. URL: https://law.nus.edu.sg/wp-content/uploads/2020/04/019_2017_Stephen-Girvin-CML.pdf
(nata obpauierma: 10.06.2026); Baatz Y. [Ed.). Maritime Law (3rd ed.). Informa Law from Routledge, 2014. P. 138-141.

3 CM., HanpumMep: KannuH A.l". BesonacHble nopThl v NpyyYanbl NOrpy3ku UK BbIFPy3ku B [OroBOpe GpaxToBaHWUs Mop-
ckux cynos // Mpaso. Xypran Beicweit wkonsl akoHomukn. 2010. N2 2. C. 47-56; Makapos P. Cvictema gorosopos,
orocpeayoLx nepesosky rpy3os Mopem. YacTs . ®paxTosarue cynos Ha BpeMs ¢ akmnaxem. URL: https://zakon.ru/
blog/2021/11/09/sistema_dogovorov_oposreduyuschih_perevozku_gruzov_morem_chast_iii_frahtovanie_sudov_na_

vremya_s_eki (naTa obpauwenua: 10.06.2026).

“ Leeds Shipping Co Ltd v Société Francaise Bunge (The Eastern City) [1958] 2 Lloyd's Rep 127.

5 Kannuu A.l". Ykas. Cou. C. 48.

¢ Kodros Shipping Corp v Empresa Cubana De Fletes (The Evia No 2] [1982] 2 Lloyd's Rep 307.
7Yim C.W.B. Safe Port Promise By Charterers: Rethinking Outstanding Complications // Australian and New Zealand
Maritime Law Journal. 2016. Vol. 30. No. 2. P. 4. URL: https://classic.austlii.edu.au/au/journals/ANZMarLawJl/2016/15.

pdf (nata obpauwerus: 10.06.2026).
® Baatz Y. [Ed.). Op. cit. P. 138-141.
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nopT OANTEeNIbHOE BpemA CTabuiieH C TOUYKM
3peHNs NONNTMYECKNX GAKTOPOB, @ Pa3yMHbI
cynosnageneu/dpaxtoBatenb B OObIYHbIX
06cTOATENBCTBAX FOTOB HaMNpPaBUTb Tyfa CYAHO,
TO TaKoW NoOpT cumTaeTcsa 6esonacHbIM®,

JlaHHOe NpaBnIo NPUOBPETAET CYLLECTBEHHOE
3HayeHUe B YC/NIOBUAX COBPEMEHHON
HecTabunbHON reonoNMTMYEeCKON 06CTaHOBKMY,
rae Hapagy ¢ NONMTUYECKUMM aKTyann3npyoTcs
TEPPOPUCTUYECKNE U BOEHHbIE PUCKMN.
Kak npaBuno, rmbenb mnu noBpexpeHue
CydHa BCeACcTBUE yKa3aHHbIX 0O6CTOATENbCTB
NOKpblBaeTCA CTpaxoBaHWeM Kopnyca
CyQHa WM CTPaxoBaHWEM BOEHHbIX PUCKOB.
B norosopbl ppaxTtoBaHUA 0ObIYHO BKOYAKOTCA
crneumnanbHble OrOBOPKW, KOTOpble HagensaoT
cynoBsnagfesblia NpaBoM OTKa3aTbCA CliefoBaTthb
B 0c060 onacHble palioHbl NIaBAHNSA WY NOPTbI,
a B C/lyyae HanpaB/leHUA — BO3MOMHOCTbIO
nonyyeHuns ot GpaxToBaTensa JONOMHUTENbHOM
npemMnun 3a BoeHHble puUckn. COOTBETCTBEHHO,
¢dpaxToBaTENDb MO YMOJIYAHUIO He sABNAETCA
OTBETCTBEHHbIM 3a NoBpexaeHne nnu rnbenb
CyAHa, Takme puckm 6a3oBo ocTawTCsA
Ha cyfoBnagesblie 1 ero ctpaxoslmke. Mexay
TeM ecnn 06CTOATENbCTBA CBUAETENBbCTBYIOT
O TOM, 4YTOo HebGe3omnacHocCcTb Obina
npeackasyemMomn, a He Hocuna Ype3BblYaliHOro
XapakTepa, cyfosnajenel Bo3paxan npoTus
3axofa B TAKOW MOpT, TO B TakKOM ciyyae
BO3MelleHre YObITKOB MOXET ObITb BO3JIOKEHO
Ha ¢paxToBaTens. Takmum obpa3om, onpegeneHune
XapakTepUCTUK MOPTa MpU MOAUTMYECKUX
N BOEHHbIX PMCKAX UMEET 3HAUYEHNE HE TOJIbKO
ONA YCTAaHOBNEHWA OTBETCTBEHHOCTHU
bpaxToBaTena, Ho 1 ANA onpepeneHns Toro,
Ha Kakoro CTPaxoBLUKa AOJIKeH ObITb BO3JIOXKeH
COOTBETCTBYIOLMNI PUCK.

ChopmynupoBaHHble aHMANNCKUMMU
cyflaMu noaxoabl NMpencTaBnAlT UHTepec
MW ONA POCCUMNCKOTro npaBa, MOCKOJIbKY
0653aHHOCTb Ha3HauyeHuA 6e3onacHoro
nopta 3akpenneHa u B Kogekce Ttoprosoro
MopennasaHua (KTM PO®) '°. OH 3akpennseT
006513aHHOCTb PppaxToBaTeNs yKasaTb 6e30MacHbIN

I1l. CTATbU

nopt norpy3ku (n. 1 ct. 126). OgHako noHATue
6€e30MacHOro NopTa NOrpy3Ky B TEKCTE 3aKOHA
OTCYTCTBYeT. B npakTnke apbutpa>kHbiX CyoB
Mbl TaK)Ke He HaWn Kakoro-nmbo aeTanbHOro
NCTONKOBAaHWA OAHHOW HOpMbI. [TpumeyaTtenbHo,
yTo ogHoBpeMeHHO KTM PO ycTtaHaBnuBaer,
yTo 6e30MacHbIM JOMKHO BbITb M MECTO NOTPY3KM
rpysa (n. 1 c1. 127). MNpn 3TOM 3aKOHOZaTeNb
B oTnmume ot cT. 126 KTM PO pononHutenbHo
onpenenusn, 4to noa 6e3omnacHbIM MeCcTOM
norpysku cnegyer NOHMMaTb Takoe MecCTo,
KOTOpOe CyIHO MOXeT AoCTMYb 6e3 onacHocTen,
B KOTOPOM MOMET HaxoAWUTbCA, OCTaBaACb
Ha NN1aBy, M U3 KOTOPOTO MOKET BbINTU C FPY30M.

MonbiTKM BblpaboTaTb TpeboBaHUA,
npeabasnAaemble K 6e3onacHomy nopTty,
npeanpuHnManucb B goktpuHe. I.T. iBaHOB,
aHanusnpya copepxaHue ct1. 126 KTM PO,
packpbln NoHATME «b6e30MacHbIN NoOpPT» yepes
XapakTepuctukm, cbopmynpoBaHHble B fene The
Eastern City ''. A.T. KannvH, aBTop KOMMeHTapusa
K paccmatpuBaemon ctatbe KTM PO, gonyctun
BO3MO>XHOCTb OTHECEHUA MOopTa K 6e3onacHomy
yepes HaBUTaLUMOHHbIe (3awWwmMTa OT WTOPMOB,
NOpPbIBOB BeTpa, HalMume HaBUTALMOHHOTO
0060pPYyAOBaHMA U T.[.), CAHUTAPHbIE (OTCYTCTBUE
aNMaemMmnin) 1 NOAUTUKO-NpPaBOBbIe (OTCYTCTBUE
BOVIH, 3a6aCTOBOK, BO3MOXHbIX MOJINTUYECKMNX
npecnefoBaHUN 3KMNa)a, apecTa cyaHa)
TpeboBaHua'2 [lonaraem, 4To OTCYTCTBUE
HOPMAaTUBHOIO onpeaeneHnsa 6e3onacHoOro nopTta
no3BondAeT cygam Npu pacCMOTPEHUUN COpPOB
6osee rMO6KO NOAONTY K OLeHKe paKTMUeCKnx
006CTOATENbCTB BbIOOPA NOPTa, €ro KBanmdbrKauum
B KayecTBe 6e30MacHOro, a TakKe MPUHATb
BO BHUMaHMe JOKTPUHaMbHble HAPaboTKN.

3. HapyweHune oroBopku o 6esonacHom
nopTe KaK CTPaxoBOW PUCK 1 0CO6eHHOoCTIN
yperynupoBaHusa TpeboBaHuin

OCo6eHHOCTbIO HapyWeHNs OroBOPKWU
0 6e30MacHOM MopTe Kak CTPaxoBOro pucka
ABNAETCA €ero NPOW3BOAHbIA XapakTep
MO OTHOLUEHWIO K JOrTOBOPHOI OTBETCTBEHHOCTU

? Girvin S. Op cit. P. 16.

10 Kogekc Toprosoro Mopennasanua Poccuiickon ®epepauvu ot 30.04.1999 N2 81-03 (pea. ot 31.07.2025) // CobpaHue

3akoHogatensctea PO. 03.05.1999. N2 18. Ct. 2207

""MeaHos [.T. MpaBoBoe perynupoBaHmne Mopckoro cygoxonctea B Poccuiickont Qenepauyunn. 2-e nsg., nepepab. v gon. M.:
Mopckue Bectn Poccun, 2009. 496 c. Joctyn uz CINC «KoHcynsTaHT Mntoc».

12 KommeHTapuin k Kogekcy Toprosoro MopennasaHus Poccuickon @egepaumn (noctatennsiin) /. 1. Bapurosa,

J1.M. Eropos, I.T. ViBaHoB 1 ap.; nog pea. I'.T. Visanosa. M.: Cnapk, 2000. 734 c. Joctyn n3 Cl1C «KoHcynbTaHT Mntoc».

73



MOPCKOE NMPABO | MARITIME LAW | 2 - 2026

dpaxToBaTens. B otnnume ot cTpaxoBaHus
MMYLLECTBA, MPU KOTOPOM CTPAxXOBOW MHTepec
CBSI3aH HEMOCPEACTBEHHO C COXPAaHHOCTbIO
onpeneneHHoro obbekTa, B CTpaxoBaHUU
OTBETCTBEHHOCTU ¢paxToBaTens OOBHEKTOM
3aWnTbl BbICTYNMAaeT PUCK BO3HWKHOBEHUA
06A3aHHOCTI BO3MECTUTb YObITKN TPETbeMy NnLlY
- cypoBnagenbLy. COOTBETCTBEHHO, CaM Mo cebe
bakT HanpaBneHWs CygHa B MOTEHUMWANbHO
Hebe3onacHbI NOPT He 06pa3lyeT CTPaxoBOro
cnyyvas. lpaBoBoe 3HauyeHne npuobpetaer
CUTyaumua, Korga Takoe AencTBME MOBMEKNO
BO3HMKHOBEHMWE TpaAaHCKO-NMPaBOBOM
OTBETCTBEHHOCTU PPAXTOBATENSA U MYLLECTBEHHBIX
TpeboBaHWI K HEMY.

B oTnmume oT OTBETCTBEHHOCTMW, KOTOpas
BO3HMKaeT BBUAY MNOBpeXAeHUA rpysa
UV 3arpA3HEHNA OKpYyKalowen cpepnbl,
JaHHbII PUCK OOYCNOBNEH UCKTIOUYNTENBHO
OTHOWEHUAMU MeXJYy CTOPOHaMM JOroBopa
¢dpaxToBaHuA. VIMeHHO NO3TOMY MpU ero oueHKe
CTPAxXOBLUVK BbIHYXAEH aHANIM31POBATb HE TONbKO
06CcToATENBbCTBA NHUMAEHTA, HO 1 COAEPKaHMe
YyapTep-napTuu, pacnpeneneHve o6a3aHHOCTEN
MeXay CTOPOHaMM 1 YCITOBUA Ha3HauYeHnA nopra.

Ina ctpaxoBatena (dpaxToBaTens) KNoUYeBomn
3afavelt ABNAETCA AEMOHCTPALMS TOro, UTO BbIGOP
nopTa COOTBETCTBOBAJI CTAaHAAPTY Pa3yMHOro
NnoBefEeHNA, YUNTbIBAsA [OCTYMHYO MHbOpMaLMIo,
HanpumMep, 0 HaBUraLMOHHbIX U NMONINTUYECKNX
puckax. B 3Tol cBA3M NpuU HaCTyniaeHUu
ybbITKa emy uenecoobpasHo chopmmpoBaTb
LOKa3aTenbCTBEHHY0 6a3y, BKJIOYaOLWYIO
CBeleHNA O COCTOAHUW MOpTa Ha MOMEHT
HanpaBfieHUA B Hero cyfgHa, HaBUrauynoOHHbIe
npegynpexaeHuns, Nny6nmyHo JOCTyMNHbIe OTYETHI
0 pPUCKaxX, a TakXKe NOATBEPKAEHNE TOro, YTO NOPT
CUMTANCA MPUTOAHBIM ANA OCYLECTBIEHUSA
0ObIYHOW KOMMEPYECKOW 3KCMyaTauun CyfoB.
Takaa cTpaTerma noseondeT CHU3UTb PUCK
KBanudukauum cyposnagenbuem (Mnm ero
CTPaxoBUWMWKOM) AeNcTBUN dpaxToBaTens
Kak HapyLleHVe oroBopku o 6esonacHom nopre
1, COOTBETCTBEHHO, YMEHbLINTb BEPOATHOCTb
HaCTynneHnsA CTPAaxoBOro cropa.

Mo3nunm cTpaxoBU KA OTBETCTBEHHOCTU
dbpaxToBaTENA BUAATCSA M3HaA4YalbHO MeHee
6naronpuaTHbIMU. DTO O0ODBACHAETCA TeMm,
YTO CTPaxoBaTesIb MOXET, K MPUMepY, COrMacuTbCs
Ha OOOPOBOJIbHYIO BbINAATY CyAoOBNajesnbly
yObITKOB, BbI3BaHHbIX BbI6OpoM Hebe3onacHoro
nopTa, 1 BNOCNeACTBUM 06PATUTLCA K CTPAXOBO
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KOMMaHUM 33 MOJIyYeHNEeM BO3MELEeHUsn.
OpHako, HECMOTPS Ha AeNncTBUe MpuHUMMa
pgobpocoBecTHOCTM M obuwero npasuna
noBefeHNA CTpaxoBaTens Tak, Kak ecnm 6bl puck
He Oblil 3aCTpPaxoBaH, HA MPAKTUKE BO3MOXHDbI
CUTyauum 310ynoTpebsieHns faHHbIM NOAXOLOM.
Kak cnencTtsme, TUMOBLIM YC/IOBMEM MOJINCOB
1 NPaBUN CTPaxoBaHUA OTBETCTBEHHOCTY ABNAETCA
orogopka 06 o6A3aTeflbHOM COTrlacoOBaAHUM
CO CTPaxOBLUMKOM [ENCTBUN CTpaxoBaTenen
Nno yperynnpoBaHuio NpeTeH3nin, 3aABEeHHbIX
cypoBnagenbuem. B cnyvae HecobnwgeHus
nprBeAeHHON OroBOPKYK CTpaxoBasa KOMMaHuA
BMpaBe CCbiNaTbCA Ha HapyLleHre 06A3aHHOCTEN
Nno [OroBOpYy CTPaxoBaHMA Kak Ha OCHOBaHue
[NA OTKasa B BbiMnaTe BO3MELLEHNA.

Mpn paccmoTpeHUn BOMpPOCa HACTYNeHUS
CTPaxoBOro c/lyyas K/o4eBbliM ABAAETCA aHaNu3
Jencteuin GpaxToBaTensa Npyu HOMUHaL MK NnopTa.
[nAa cTpaxoBLMKa 3TO 03HayaeT HeobXoaMMOCTb
OLEHKI TeX CBeieHUN 1 06CTOATENbCTB, KOTOPble
OblIN N3BECTHbI UM MO 6bITb U3BECTHDI
bpaxToBaTenio Npu HanpaBleHUU CcyAdHa
B cooTBeTCTBYOWMI NopT. NNogo6HbI noaxon
KoppenupyeT ¢ TpeboBaHnem, CpopMynMpoBaHHbIM
B aene The Evia (No. 2), rape 6e30onacHoOCTb
nopTa oLeHMBaeTcA, NcxoaA U3 06CTOATENbCTB,
M3BECTHbIX UMW pa3yMHO npenBUAMMbIX
B MOMEHT Bbl6boOpa nopTa. MNpu noctynneHum
OT ¢ppaxToBaTena yBeAOMIEHMA O HAaCTYMJIEHNN
CTPaxoBOro cayyasa CTPaxoBLWWUKY, MOMUMO
npoBepkn dakTa npepgbaBneHnsa TpeboBaHUN
CO CTOPOHbI cypoBnajenbua, HeobxoaMMO
BbIACHMTb [1Ba B3aUMOCBA3aHHbIX 0OCTOATENbCTBA:
(@) MOr NI COOTBETCTBYIOLLUI MOPT, C TOUKUN 3pEeHNA
pa3symHoro ¢dpaxtoBaTens, paccMaTpuBaTbCA
Kak Hebe3onacHblI v (6) npossun nu GppaxToBaTenb
LOJKHYI0 OCMOTPUTENBHOCTb NPU €ro Bbibope.

B npouecce yperynupoBaHuA yb6biTKa
CTPaxoBLUKY cnenyeT cobpaTb M OULEHUTb
[OKa3aTesIbCTBa, OTHOCALLMECA K 06CTOATENIbCTBaM
HOMMHALUM MopTa, B TOM YUCTe CBeLeHMs
0 prcKax, KoTopble 6blT OCTYMHbI GpaxToBaTenio
Ha cooTBeTCTBYOLWYO Aaty. Hanpumep, ecnu
CYOHO MOJIyYMUSIO MOBPEXAEHNA NPU BbiXoae
13 nopTa b0 BO BpeMs BbIMOSIHEHNA MAaHEBPOB,
CTpaxoBWUKY dpaxToBaTena KenatejbHO
KaK MOXHO ObICTpee NonyynTb CyOBbIe XKYpPHarbl,
OTYeTbl KamnuTaHa, JIOUMaHCKME LOKYMEHThI,
rMapPOMETEOPONIOrMYeCcK e faHHble, CBefeHUA
O npeabiaywmnx 3axopax CyfHa B AaHHbIN
NOpT, HaBUTraLMOHHbIEe MpefynpexXaeHus.



Kpome TOro, cywecTBeHHoOe 3HayeHne nmeet
npoBepKa anbTePHATUBHbIX CLieHapyeB: MOT NN
dpaxToBaTenb pasymHo Bbl6paTb MHOWM nopT
MY OTO3BaTb PacnopsAXKeHWe NPU U3MEHEHUN
06CTOATENbCTB.

MpakTnyeckaa onpaBAaHHOCTb CBOEBPEMEH-
HOro GopMMpPOBaHNA fOKa3aTeNIbCTBEHHOW 6a3bl
3aK/loYaeTcA B TOM, YTO Yyepes NpofoKITesNb-
HOe BpemaA Nocne NHUMAEHTa BOCCTaHOBUTb 0Ob-
eKTUBHYIO KapTUHY cobbITin ByaeT 3HaunTenb-
HO CJIOXKHEee UM BOBCE HEBO3MOXHO. [1pun 3ToMm
MMEHHO Ha OCHOBAHUW TaKMX AaHHbIX BNocnes-
CTBUM peLlaeTcsa BONPOC O TOM, ABNAANACH NN
OMacHOCTb O6bIYHON XapakTepUCTMKOM NopTa
nnn NpeacTaBnana coboi YpesBblyaHoe o6cTo-
ATenbcTBO. TakoW NoAXoA NO3BONAAET MUHUMU3 M-
poBaTb PUCK OLIMOOYHOrO NPU3HaHMA 3aABEeH-
Horo TpeboBaHMA CTPAXOBbIM CJlyyaeMm, a TaKkxKe
pa3rpaHNyYnUTb AOrOBOPHYI0 OTBETCTBEHHOCTb
dpaxToBaTensa n PUCKU, UCKNOYEHHbIe 13 CTpa-
XOBOTO MOKPbITUA.

4, 3aKkniouyeHue

[MpoBegeHHbIN aHanu3 MOKa3biBaerT,
YTO AN1A Uenen CTpaxoBaHMA OTBETCTBEHHOCTHU
¢dpaxToBaTena nepBooYepegHOE 3HaYEHNE NMeEeT
He daKT NoBpeXaeHWA CyaHa UM BO3HUKHOBEHUA
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ybbITKOB, @ NpaBoBaA KBanudukauus JencTeui
dpaxToBaTensa npu Bbibope NopTa, B TOM ymncie
C TOYKM 3peHuns cobniofeHns cTaHgapTa pasyMHom
OCMOTPUTENBHOCTM Ha MOMEHT ero Ha3HauyeHus.
MpakTuka aHrMMNCKux cynos chopmupoBana
CUCTEMyY KpUTeprEB OLIEHKM 6e30MmacHOCTM nopTa.
OHM UMeIOT 3HaueHNe Kak 1A pa3peLLeHna Crnopos
MeXIy cygoBnafenbuem 1 ppaxToBaTtenem, Tak
N ONA yperynnpoBaHua TpeboBaHUN B pamKax
CTPaxoBaHUA OTBETCTBEHHOCTU ppaxToBaTens.

B aToi cBA3M ocobyio ponb npuobpetaer
bopmnpoBaHme gokasaTeNlbCTBEHHOW 6a3bl, Noa-
TBEep)KAamLLen 06CcToATeIbCTBAa HOMUHALMM MOP-
Ta. B yacTHOCTKM, cTpaxoBWHMKY LienecoobpasHo
npoaHanu3npoBaTtb MHPOPMaLUIO, LOCTYMHYIO
dpaxToBaTento Ha MOMeHT Bblibopa NopTa, BKJItO-
yas HaBUTALMWOHHbIE NpefynpeXaeHns, MeTeo-
ponornyeckune gaHHble, Ny6anyHble OTYETbI O PU-
CKax 1 cBeleHNA O KOMMEPYECKOW 3KCyaTaLmm
nopta. CywiecTBEHHOE 3HaYeHne NMeeT TaKxe
onepaTMBHOE NONyYEHNE NEPBUYHBIX JOKYMEH-
TOB, OTpaxatwwmx GakTnyeckme o6CcToATeNbCTBA
nHumgeHTta. Tako Noaxon no3BosiAeT Koppek-
THO OLEHUTDb, ABAANCA NN PUCK 0OBEKTUBHO NpU-
CyWwmmM NopTy nam 6bin CBA3aH C KOHKPETHbIMY
AenctBusMn ppaxToBaTesis, U TEM CaMblM onpe-
AennTb, OTHOCMTCA N 3aAaBNeHHoe TpeboBaHme
K YUMCIly MOKPbIBaeMbIX CTPaXOBaHMEM PUCKOB. B
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1. Introduction

Historically, the shipowner stood at the centre
of the marine insurance framework. Such forms
of cover as hull and machinery (H&M) insurance
and protection and indemnity (P&I) insurance
were developed primarily to protect shipowners'’
interests.

However, the structure of maritime trade is
changing, commercial and operational functions
increasingly rest with the charterer. The charterer
determines shipping routes, selects ports of
call, and coordinates cargo operations. As a
consequence, the charterer’s potential liability has
inevitable increased. This has led to the emerged
of a distinct form of insurance-charterer’s liability
insurance. One of the principal risks covered under
this policy is the charterer’s liability for breach of

the safe port warranty. The warranty derives from
the charterparty and operates as a mechanism for
allocating risk between the shipowner and the
charterer. Nevertheless, in contemporary practice,
a breach of the safe-port warranty is no longer
limited to questions of the charterer’s contractual
liability. It directly engages the charterer’s liability
insurer.

2.The Safe Port Warranty as a Term of
Charterparties

The charterer’s obligation to direct the
vessel only to safe ports is a traditional term of
charterparties. The NYPE 2015 form, for instance,
provides that the vessel is to be employed, inter
alia, between safe ports (clause 1 (b)). ' This
obligation justified by the fact that the charterer

"NYPE 2015 Time Charter Form, accessed 10 June 2026, https://shipsforsale.su/pro_forma_documents/time_charters/

dry_cargo_vessels/151/.

76



has commercial control over the vessel’s
employment, therefore, the risk of loss caused
by nominating the wrong port should rest with
the charterer.

The determination of whether a port is safe
has been the subject of extensive consideration
by the English courts. It has been analysed
and systematised in a considerable number
of foreign publications on maritime law and
insurance,? as well as in several Russian-
language studies. * Drawing upon these sources,
the principal criteria for assessing whether a
port may be considered safe can be summarised
as follows.

The leading case in which the safe-port test
was established is The Eastern City. Under that
test, a port cannot be considered safe unless, “in
the relevant period of time, the particular ship
can reach it, use it and return from it without,
in the absence of some abnormal occurrence,
being exposed to danger which cannot be
avoided by good navigation and seamanship.”
As A.G. Kalpin observed, the case underlines
the relative nature of the concept of a safe port. °
This means that the assessment of whether
a port is safe must be carried out in relation
to each individual vessel, taking into account
her technical characteristics, the physical and
navigational features of the port, the prevailing
weather conditions, and other relevant factors.

The English courts subsequently refined the
criteria for determining port safety, gradually
developing the principles already established. In
The Evia (No 2),% in particular, it was established
that the safety of a port shall be assessed
prospectively, on the basis of the information and
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circumstances known, or reasonably foreseeable, at
the time the vessel is ordered to proceed there.”’

Of particular interest are the political factors
capable of rendering a port unsafe, such as the
risk of attack or of forcible detention of the
vessel. In The Saga Cob, the court emphasised
the need to distinguish between (a) dangers
inherent in the port itself and (b) abnormal
occurrences which may arise independently of
the port’s usual characteristics. ® Thus, where
a port has long been politically stable, and a
reasonable shipowner or charterer would in
ordinary circumstances be prepared to send a
vessel there, the port is treated as safe. ?

This rule takes on particular significance in
the context of today’s unstable geopolitical
environment, where terrorist and war risks
arise alongside political risks. As a general rule,
loss of or damage to the vessel resulting from
such perils is covered by hull and machinery
insurance or war risks insurance. Charterparties
commonly contain specific clauses entitling the
shipowner to refuse to proceed to particularly
dangerous areas or ports and, where the vessel
is nevertheless ordered to proceed there, to
recover an additional war risks premium from
the charterer. Accordingly, the charterer is
not, as a matter of default, liable for loss of or
damage to the vessel, as such risks ordinarily
remain with the shipowner and its insurer.
However, where the circumstances demonstrate
that the unsafety of the port was foreseeable rather
than attributable to an abnormal occurrence,
and the shipowner objected to calling at the
port, liability for the resulting losses may be
imposed on the charterer. The characterisation

? See, e. g., Stephen Girvin, "The Safe Port in Maritime Law: Decade of Certainty or Muddier Waters?” (CML
Working Paper, National University of Singapore, 2017), accessed 10 June 2026, https://law.nus.edu.sg/wp-
content/uploads/2020/04/019_2017_Stephen-Girvin-CML. pdf; Yvonne Baatz, ed., Maritime Law, 3rd ed. (Abingdon:

Informa Law from Routledge, 2014), 138-41.

°See, e. g., A.G. Kalpin, "Safe Ports and Berths of Loading or Discharge in Contracts for the Chartering of Sea-Going
Vessels” [in Russian], Law: Journal of the Higher School of Economics, no. 2 (2010): 47-56; R. Makarov, “The System of
Contracts Governing the Carriage of Goods by Sea, Part lll: Time Chartering of Vessels with Crew” [in Russian], Zakon.
ru, 9 November 2021, accessed 10 June 2026, https://zakon.ru/blog/2021/11/09/sistema_dogovorov_oposreduyuschih_
perevozku_gruzov_morem_chast_iii_frahtovanie_sudov_na_vremya_s_eki.

“ Leeds Shipping Co Ltd v Société Francaise Bunge (The Eastern City) [1958] 2 Lloyd"s Rep 127.

® Kalpin, “Safe Ports and Berths,” 48.

¢ Kodros Shipping Corp v Empresa Cubana de Fletes (The Evia) (No 2] [1982] 2 Lloyd"s Rep 307
7C.W. B. Yim, "Safe Port Promise by Charterers: Rethinking Outstanding Complications,” Australian and New
Zealand Maritime Law Journal 30, no. 2 (2016): 4, accessed 10 June 2026, https://classic.austlii.edu.au/au/journals/ANZ

MarlLawJl/2016/15. pdf.
8 Baatz, Maritime Law, 138-41.
?Girvin, “Safe Port in Maritime Law,” 16.
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of a port in the context of political and war
risks therefore relevant not only for determining
the charterer’s liability, but also to identifying
the insurer ultimately responsible for bearing
the relevant risk.

The approaches developed by the English
courts are also of particular relevance to Russian
law, as the obligation to nominate a safe port
is likewise recognised under the Merchant
Shipping Code of the Russian Federation
(the “MSC RF”). '®The MSC RF obliges the
charterer to designate a safe port of loading
(art. 126 (1)). However, it does not define what
constitutes a safe port, nor have the Russian
commercial courts provided any detailed judicial
interpretation of this provision. Notably, the MSC
RF at the same time requires the place of loading
to be safe (art. 127 (1)). Furthermore, unlike art.
126, the legislator additionally defined a safe
place of loading as one which the vessel can
reach without danger, where she can remain
afloat, and from which she can depart with the
cargo.

The requirements that a port must satisfy
in order to be regarded as safe have also been
examined in the academic literature. G. G. lvanov,
analysing art. 126 of the MSC RF, interpreted the
concept of a safe port by reference to the criteria
formulated in The Eastern City. '" A.G. Kalpin,
the author of the commentary on that article
of the MSC RF, suggested that a port may be
assessed as safe by reference to navigational
(shelter from storms and gusts of wind, the
availability of navigational equipment, and
so forth), sanitary (the absence of epidemics),
political and legal requirements (the absence of
war, strikes, potential political persecution of the
crew, or arrest of the vessel). '2 In our view, the
absence of a statutory definition of a safe port
affords the courts greater flexibility in assessing
both the factual circumstances surrounding the
nomination of the port and whether it should
properly be characterised as safe, and to take
account of established groundwork laid in the
literature.

3. Breach of the Safe Port Warranty as an
Insured Risk and the Handling of Claims

What distinguishes breach of the safe port
warranty as an insured risk is its derivative nature,
as it arises from the charterer’s contractual liability.
Unlike property insurance, where the insured
interest lies in the preservation of a specific asset,
in charterers’ liability insurance the subject of
protection is the risk of incurring an obligation
to compensate a third party-the shipowner.
Accordingly, the mere nomination of a potentially
unsafe port does not, in itself, constitute an
insured event. It acquires legal significance only
where it gives rise to the charterer’s civil liability
and results in a financial claim against the
charterer.

Unlike liability arising from cargo damage
or environmental pollution, this risk is rooted
exclusively in the contractual relationship
between the parties to the charterparty.
Consequently, when assessing such a claim,
the insurer is required to analyse not only the
circumstances of the casualty but also the terms
of the charterparty, the allocation of obligations
between the parties, and the circumstances in
which the port was nominated.

For the assured’s (the charterer’s) primary
task is to demonstrate that the nomination of
port met the standard of reasonable prudence in
the light of the information available, including
information concerning, for instance, navigational
or political risks. Upon the occurrence of a loss, the
charterer is therefore well advised to assemble
an evidential record comprising information on
the state of the port at the time the vessel was
ordered to proceed there, navigational warnings,
publicly available risk reports, and confirmation
that the port was regarded as fit for the ordinary
commercial employment of vessels. Such a
strategy reduces the risk of the shipowner (or its
insurer) characterising the charterer’s conduct
as a breach of the safe port warranty and, by
extension, reduces the likelihood of a coverage
dispute.

®Merchant Shipping Code of the Russian Federation, Federal Law No. 81-FZ of 30 April 1999 (as amended on 31 July
2025) [in Russian], Collected Legislation of the Russian Federation, 3 May 1999, no. 18, item 2207.

""'G.G. Ivanov, Legal Regulation of Merchant Shipping in the Russian Federation [in Russian], 2nd rev. ed. (Moscow:
Morskie Vesti Rossii, 2009), accessed via the ConsultantPlus legal database.

12].1. Barinova et al., Commentary on the Merchant Shipping Code of the Russian Federation (Article-by-Article) [in
Russian], ed. G.G. Ivanov [Moscow: Spark, 2000), accessed via the ConsultantPlus legal database.
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From the outset, the charterer is in a less
favourable position. This is because the assured
might, for example, agree voluntarily to
compensate the shipowner for losses caused
by the nomination of an unsafe port and
subsequently seek an indemnity from the insurer.
However, although the principle of good faith
and the general rule that the assured must
conduct itself as a prudent uninsured continue to
apply, this approach may be abused in practice.
Accordingly, liability insurance policies and their
terms commonly require the assured to obtain
the insurer’s prior consent before taking any
steps to settle claims brought by the shipowner.
Where that clause is not complied with, the
insurer is entitled to rely on the assured’s breach
of the contract of insurance as a ground for
declining to pay the indemnity.

In determining whether an insured event has
occurred, the central question is whether the
charterer acted reasonably when nominating the
port. For the insurer, this means assessing the
information and circumstances that were known,
or ought reasonably to have been known, to
the charterer when the vessel was ordered to
proceed to the port in question. That approach
is consistent with the requirement laid down
in The Evia (No 2), under which the safety of a
port is judged by reference to the circumstances
known, or reasonably foreseeable, at the
moment the port is nominated. On receiving the
charterer’s notice of an insured event, the insurer
must, in addition to verifying that a claim has in
fact been advanced by the shipowner, determine
two interrelated matters: (a) whether the port
could, from the perspective of a reasonable
charterer, have been regarded as unsafe; and (b)
whether the charterer exercised due diligence
in nominating it.

In the course of adjusting the loss, the
insurer should gather and evaluate the evidence
bearing on the circumstances of the nomination,
including the risk information available to
the charterer at the material time. Where, for
example, the vessel sustained damage on
leaving the port or while manoeuvring, the
charterer’s insurer should seek to obtain, as
promptly as possible, the ship’s logs, the master’s
reports, pilotage records, hydrometeorological
data, particulars of the vessel’s previous calls
at the port, and any navigational warnings.
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Consideration of alternative scenarios is equally
material: could the charterer reasonably have
chosen a different port, or withdrawn the order
once circumstances changed.

The practical justification for promptly
compiling the evidential record is that, as
time passes after the incident, reconstructing
an objective picture of events becomes far
more difficult, if not impossible. It is on the
basis of that evidence that it is ultimately
determined whether the danger was an inherent
characteristic of the port or the result of an
abnormal occurrence. This approach reduces
the risk of a claim being incorrectly treated
as an insured event and helps distinguish
the charterer’s contractual liability from risks
excluded from insurance cover.

4. Conclusion

The foregoing analysis shows that, for the
purposes of charterers” liability insurance, what
matters first and foremost is not the fact of
damage to the vessel or the occurrence of loss,
but the legal characterisation of the charterer’s
conduct in nominating the port, including
whether the standard of reasonable diligence
was met at the time of nomination. English
case law has established a settled framework of
criteria for assessing the safety of a port. This
framework is relevant both to the resolution
of disputes between shipowner and charterer
and to the handling of claims under charterers’
liability insurance.

Against that background, the prompt
compilation of an evidential record substantiating
the circumstances of the nomination assumes
particular importance. In particular, the insurer
should analyse the information available to the
charterer at the time the port was nominated,
including navigational warnings, meteorological
data, public risk reports, and information on the
port”s operational status. Equally important is
the prompt collection of the primary documents
recording the factual circumstances of the
incident. This approach makes it possible to
assess correctly whether the risk was inherent
in the port itself or was attributable to the
charterer’s specific conduct, and thus to
determine whether the claim falls within the
scope of the insurance cover. =
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EnnsaBerta borgaHoBa,
MI'MMO MW[ Poccnn

OroBopka sue & labour B poroBope
MOPCKOro cTpaxoBaHuA: 6anaHc
NHTEpecoB Npu pacnpeaeneHnm

PUCK3

Cmames nocesweHa o2o08opkKe sue & labour 8 002080pe MOPCKO20 cmpaxosaHus. Yepes npusmy
ucmopuyeckol 380/104UU U co8peMeHHOU Npakmuku aHaausupyemcs 6asaHc uHmepecos cmo-
POH 8 pamkax 0elicmaus 02080pKU. ABMop nposodum CpasHUMeIbHO-NPABo8oe ucciedos8aHue
u 0eMOHCMpuUpyem pasHoobpasue no0xo0008 K 803MelWeHUI0 yObImKOo8 8 COOMaemcmauu ¢ 02080p-

kol sue & labour.

Knrouessbie ciosa u ciosocodemarus: sue & labour, o2o8opka o npedomepauweHuu u yMeHbweHuU
y6bImKos, Mumuzayus y6blmkos, MOpCKoe CmpaxoeaHue, cmpaxogoli NoJuc.

BBepeHme

B npakTMKe MOPCKOro CTpaxoBaHMA pacnpo-
CTpaHeHbl pa3finyHble OrOBOPKM, 0COb0e MecTo
Ccpean KoTopbixX 3aHMMAeT oroBopkKa sue & labour.
OroBopka 06a3bIBaeT CTPAXOBLMKA KOMMNEHCU-
poBaTb He TONbKO HenocpeacTBEHHbIN yuwepb
OT CTPaxXOBOro Cilyyas, HO U pacxofbl CTpaxoBaTens
Ha NpefoTBpaLLeHNe NN YMEHbLUEHUE yulepba.
Jlorvka oroBopKm NCXoQnT N3 TOro, YTo MHTEpecC
CTPaxoBLYMKA 3aK/OYAETCA B YMEHbLUEHUN KOM-
neHcauuun. Ecnn gencrema ctpaxoBaTtens NnpuBenu
K TOMY, 4TO pa3mep yuep0ba, noasexallero Bos-
MeLLeHWNIo, YMeHbLUUNCA nnn yuepb BoBce He Ha-
CTynuA, TO 3TO UAET Ha MONb3Y CTPAXOBLUUKY U, Clie-
[loBaTeNlbHO, CTPaxoBaTenA HY>KHO BO3HarpaguTb.
Ho ecnu ywwep6 oT cTpaxoBoro ciyyasn GpakTuyeckm
He HacTynwn, TOrga 3a YTo JOSIKEH NaTUTb CTpa-

XOBLWNK? M pa3Be cTpaxoBaTesib Cam He 3anHTe-
pecoBaH B TOM, 4To6bl ero yuiep6 6bin HaCKONbKO
BO3MO>KHO MeHbLIM? PaccMOTpMM 3Ty npobnemy
6anaHca NHTEPECOB CTPAXOBLUMKa 1 CTpaxoBaTesis,
pa306paBLUMCb B CYTU OrOBOPKM.

MoHAaTne n CYLHOCTb OroBOpKn

MprvMeuyaTenbHO, YTO OPUTMHANIbHOE
aHrnunckoe HaseaHue sue & labour He copepxunT
NPAMOW CMbICIOBOW OTCbISIKM Ha NpefoTBpaLleHne
N YMeHbLUeHWe YObITKOB. «Sue» BOCXOAUT K aHF10-
bpaHLy3CKOMY «SsUer», YTO O3HAYaET MPOAOSIXKATb,
coxpaHATb (B coBpeMeHHOM ¢GpaHLy3CKOM
«suivre» — cobniogatb, CnefoBaTb, NpecnefoBaTb
B cynebHom nopspke). CemaHTrKa cnioBa «labour»'
nogyepKknBaeT TPYAHOCTb OCYLECTBIEHUA
nyTewecTBMA NO MOPIO N HEOOXOAUMOCTb

" Keith M. Sue and labour - a traditional doctrine keeping up with the times. URL: https://www.maritime-risk-intl.
com/insurance-and-finance/insurance/sue-and-labour--a-traditional-doctrine-keeping-up-with-the-times-125619. htm

(nata obpauiermna: 11.06.2026).
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MPUHATWA CeynanbHblX Mep, 4acTo TpebyroLwmx
TAXenoro ¢usnyeckoro Tpyaa. MisHayanbHble
TEKCTbl CTPaxOBbIX MOJINCOB, Kak MpaBuo,
copepxanu oroBopky B pepakuum «to sue,
labour and travel for», rge aHramMmnckoe
«travel», BepoOATHO, ABNANOCH NHTepnpeTaynen
dpaHuy3ckoro cnosa «travail», aHanornyHoro
aHrnunckomy «labour». Tak unm uHaue,
6ykBanbHoe 3HaueHue sue & labour egBa nu
OoTparkaeT 3aN0XKeHHY B HeM 06A3aHHOCTb
MUTUFaLnm yobITKOB.

B coBpeMeHHOM MOHUMaHWK OroBOpPKa
sue & labour npepctaBnaeT cob6o MexaHM3Mm
BO3MeleHMA 4Ype3BblYaMHbIX PacxXxonosB,
BO3HUKWMWX BCneAcTBMe npenoTBpalleHus
MAM MUHMMU3aumMmn nwbbix noTepb,
NMPUUYNHAEMbIX 3aCTPaXxOBaHHOMY OOBeEKTYy
B pe3ynbTaTe HacTynJeHWAa CTPaxoBOro
cnyyas. B ocHoBe OroBopKu nexnT nges o Tom,
YTO CTpaxoBaTeNib MPY HaCTYNeHNY CTPaXoBOro
cny4vas He gomkeH 6e3yyacTHO oxugatb rnbenm
3aCTpaxoBaHHOIO MMyLecTBa?, a HaoboporT,
LOJKEeH MPUHMMaTb Mepbl, HanpaBJfieHHble
Ha NnpepoTBpalleHne Takon rmbenu.

UcTopusa pa3sBuTnA NHCTUTYTA

Bo3sHukHoOBeHMe oroBopku sue & labour
06ycnoBneHoO Tem, YUTO B JaBHUe BpeMeHa
MOpcKaA nepeBo3Ka rpy3oB Obina gocraTou-
HO NPOJOJIKNUTENbBHON, a coobLeHne mexay
nopTamuy OCyLeCTBAANOCb MeANEeHHO 1 BeCb-
Ma HeHagexHo. [To3ToMy CTOpPOHbI JOrOBOpa
CTpaxoBaHMA NpeAnoynTany JOroBapuBaTh-
CA, UTO CTpaxoBaTesb, YaCcTO CaMOCTOATENb-
HO COMPOBOXAABLWMWN CTPaxyemblin UM Fpys3,
MCnonb3oBan BCe JOCTYMHble eMy CpeAcTBa
ANA 3aWNUTbl 3aCTPAaXOBAHHOMO MMyLlecTBa.
Ha cTpaxoBaTtens Bo3naranocb 6pemsa HeceHuA
pacxofoB, BNOCNEACTBUM NOKPbIBaEMbIX CTpa-
XxoBOW KoMmnaHuen. CTpaxoBaTesb JOJIKeH Obin
npeanpuHMUMaTb Takne 4ENCTBUA NO CMACeHUIo
rpysa, kakue 6naropasyMHbli He3aCTpaxoBaH-
Hbll Bnagenewy npeanpuHAn 6bl MO OTHOLWEHUIO
K CBOEMY UMYLLECTBY.

I1l. CTATbU

NcTopryeckn cywecTsoBano agBe Mofenu
OroBOPKW: rONNaHACKO-UTaNbAHCKaA Mogenb,
BKJ/lOUaBLLUaA NpaBo CTpaxoBaTesiAa BOCCTaHaB-
nMBaTb, PEMOHTUPOBATb W COXPaHATb rpys,
1 ncnaHo-¢paHuy3ckaa mofenb, cogepxalian
npaBo CTpaxoBaTend npofaTb rpy3 Bo n3bexa-
Hue CTpaxoBbiX YObITKOB. OANH 13 CaMblX paH-
HUX BapmnaHTOB GpaHLy3CKON MOAENN OFOBOPKM
NPUBOAMNTCA BO GPaHLy3CKOM CTPaxOBOM NOJN-
ce cepepuHbl XVI Beka B cnegytowen popmynu-
poske: «/ mbl NpefocTaBnAemM eMy [cTpaxoBaTe-
nto] 4,OCTAaTOYHO MOSTHOMOUYKNIA, YTOObI MOMOraTb
1 oTAaBaTb NPKKa3bl ANA cnaceHnsa Kopabnen
M rpy30B, a TakKe 4yToObl NpoaaBaTb UX, eCnu
TOro noTpebytoT obcToATENbCTBA, 63 06A3a-
TeNbHOro yBegomneHnsa un 6e3 nuyeHsnm. Mol
B CBOIO oyepeab 06A3yemca onnaTntb Bce cbo-
pbl M U3AEPXKKN, KOTOPbIE BO3HUKHYT NPU TPaHC-
nopTUPOBKE».?

YTo KacaeTca aHMMUNCKOW mopdenun sue &
labour, To nepBoe ynomrHaHue oroBopku npep-
NONIOXNUTENbHO BOCXOAMUT K CTPAaXOBOMY NOANCY
cynHa TIGER 1613 r.,* KoTopbIi NpegycmaTpu-
BaJl NOPAJOK NMOKPbITMA PacxooB Ha NePEBO3KY
TOBapoB Ha 6opTy cyaHa 13 JIoHAOHa B MOPThI
Cpepn3eMHOMOpPbA. TeKCT OrOBOPKU B CTaH-
JapTe CTPaxoBbiX MOSIMCOB HAa MOPCKYIO nepe-
BO3KY M rpy3bl komuteta Lloyd 1779 r. rnacut:
«M B cnyuyae HacTynneHna yObITKOB UM UHOTO
HecuyacTbsA, NPU3HAETCA 3aKOHHbIM NpeabaBIe-
Hue cTpaxoBaTenamu, GakTopamm, 06CNy>KmBato-
MM NepCcoHaNomM 1 NpaBonpeeMHKaMu UCKOB,
a TakXKe NPUNoXKeHMe UMM YCUNIA NN NepeaBu-
XKeHuve B Lenax 3aluTbl, OXpaHbl 1 BOCCTAHOB-
NeHNA yKasaHHbIX TOBapOB unu nwbon nx ya-
ctn 6e3 yuwepba Ana HaCcToALEro CTPaxoBaHuUs;
[EeNCcTBUA CTpaxoBaTenAa WAM CTPaxoBLiMKaA
MO BOCCTAaHOBJIEHWIO, CMACAHWIO N COXPaHEHMIO
3aCTpaxoBaHHOIo UMyLLeCTBa B Cjlyyae CTUXUI-
Horo 6eACTBUA TakKe He MOryT NpU3HaBaTbCA
OTKa3oM OT npaBa Uan npuHATnem abaHpoHa;
pacxofbl, BbI3BaHHble TaKNMWU AeNCTBUAMM, NO-
KpbIBalOTCA CTPaxOBOW KOMMaHMEN COOTBET-
CTBEHHO BeIMYMHE CTPAxXOBOWM CYMMbI, yKa3aH-
HOW B JOKYMEHTE...».>

2 Arnould on Law of Marine Insurance and Average, 21st ed. Sweet & Maxwell, 2024. Para 25-01.

3Rossi G. Insurance in Elizabethan England: The London Code, Cambridge University Press, 2016. P. 309.
“Winter W. Marine Insurance: Its Principles and Practice. McGraw-Hill Book Co Inc, 1952. P. 195

5 Lloyd's S G Policy, enacted as the First Schedule to the Marine Insurance Act 1906, 6 Ed VII, c 41 (MIA 1906,

3akoH 0 MopckoM cTpaxosaHumn 1906 r.).
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OTciofa cnefyet, UTo NPUHATNE Mep MO NPeaoT-
BPALLEHUNIO YTPO3bl YObITKOB UV NX YMEHbBLLEHWIO
N3HavasbHO UMeNo peKoOMeHAaTeNbHbIN XapaKTep,
TO €CTb aHIMNNCKaA CTPaxoBas NPaKTKa BOCNpu-
HMMasa MATUraLMIo KaK NpaBo, a He 06A3aHHOCTb
cTpaxoBaTens. [lo3gHee B TekcTe 3aKoHa O MOp-
CKOM cTpaxoBaHun 1906 . NpUHATME NOAJOOHbIX
ycunuin TpaHchopMrMpoBanoch B 0683aHHOCTb.

CoBpemeHHOe 3HaueHre OrOBOPKU pacKpblBa-
eTCcA B M. 4 CT. 78 6pUTAHCKOro 3akoHa O MOPCKOM
cTpaxoBaHun 1906 r., npeaycmaTpuBatoLleM 06sa-
3aHHOCTb CTPaxoBaTeNs «BO BCEX CAYYAAX MPUHM-
MaTb pa3yMHble Mepbl AnA Liener npefoTBpaLleHns
NN yMeHblueHnA yObITKoBy. Ecnn cTpaxoBoi no-
NINC copepXmT oroBopky sue & labour, To ob6A3aH-
HOCTb MO BbIMaaTe KOMMNEHCcaLUmnn U3 3Tol OroBop-
K1 CYMTAeTCA JOMOSIHUTENIbHOW K OFTOBOPEHHOMY
CTPaxoBOMy NOKPbITUIO.® CTpaxoBaTesib MOXET Mo-
TpeboBaTb OT CTPaxoBLyMKa Bo3MeLLeHMA NtobbIX
NMOHECEHHbIX PaCcX0[0B, MOKPbIBAEMbIX JOFOBOPOM
CTpaxoBaHUA, HECMOTPA Ha TO, YTO CTPAXOBLUNK
y»e BO3MecTun cymmy yuwepba nnm 4to 3acTpa-
XOBaHHOE NMYLLECTBO UCKIIOYEHO 13 CTPaxoBOro
MOKPbITVA NOIHOCTbIO UM YaCTUYHO.’

O6A3aHHOCTb MNOKPbLITMA PaACXOJOB
packpbiBaeTca B OroBopKax MHCTUTYTa JIOHAOHCKUX
CTPaxoBLMKOB O CTpaxoBaHuM rpy3oB (Institute
Cargo Clauses). MyHKT 16 «<YMmeHbLUeHe yObITKOB»
yCTaHaB/MBAET, YTO CTPaxoBaTesib M €ro areHTbl
06A3aHbl NpeaAnpuHMMaTh LenecoobpasHbie
Mepbl MO NPefoTBPALLEHNIO NN YMEHbLUEHUIO
y6bITKOB, NPy 3TOM rapaHTupya cobniofeHue
npaB nepeBo3yYnka UNN TPeTbel CTOPOHDI,
OTBETCTBEHHOW 3a XpaHeHue rpysa.t Ycnosue
O rapaHTMAX TpeTbeln CTOPOHEe Tak)Ke MMeHYeTCA
«OrOBOPKOW OTBETCTBEHHOrO XpaHuTena»
WK «yCJIoBrEM 06 OTBETCTBEHHOCTU CTPAXOBLUMKA
3a yObITKM, Mpou3oLegluie BO BPEMA XPaHEHUSA
ToBapa Ha cknage» (bailee clause).’ Llenb 3Toro
yCnoBus — 0becneynTb Nepexos CTPaxoBLUMKY NpaB

B OTHOLLUEHWV TPETbMX L, B MOPsAKe cybporaumu,
B TOM UMCJIe 1 B OTHOLLEHWW 3aTPaT, MOHECEHHbIX
Ha ymeHbLUueHue yuwepba. Kpome Toro, ycnosue sue
& labour copepxunTca B n. 13 0OroBopoK MHCTUTYTa
NIOHAOHCKUX CTPAXOBLUMKOB O cTpaxoBaHumn KACKO
cypos (Institute Time Clauses Hulls).” Ycnosue
HanpAMyto 3akpennaeT 06A3aHHOCTb CTpaxoBaTens
NPUHUMATb pPa3yMHble Mepbl, HanpaBieHHblIe
Ha yMeHbLueHue yobITKoB."

TunoBoln TeKCT oroBopku sue & labour
npveedeH Takxe B NpuHATbIX OHKTAL mogenbHbix
OroBopKax B AOroBopax CTPaxoBaHWA BOAHOIO
TpaHCMopTa U CTPaxoBaHMA rpy3onepeBO30K.
MpepgnoxeHHbin KOHKTA/L TekCT OoroBopkwu
npegycmatpuBaeT 06A3aHHOCTb CTPAXOBLYMKA
B C/lyyae noTepu WAW NOBPEXAEHMA CyAHa
B pe3ynbTaTe HaCTYMNJeHNA CTPaxoBOro ciyyas,
a TaKke Npy BO3HMKHOBEHMM YTPO3bl TAaKOW NOTEPU
U NOBPEXOEeHNA, BO3MECTUTb CTpaxoBaTesto
pa3yMHO MoOHeceHHble pacxopbl.'? Npasuna
IOHKTA/] ueTko onpenensatoT, YTo JaHHaA OroBOpKa
He NPUMEHMMa K NMOKPbLITHIO PacxofoB Mo obulen
aBapun 1 cnacaHmio CyfHa.

06A3aHHOCTU 1 OTBETCTBEHHOCTb
CTpaxoBaTesA B COOTBETCTBUMN
C OroBOpKoI

KakoB Kpyr cy6bekToB, Ha KOTOpPbIX
pacnpocTpaHAeTcss 06A3aHHOCTb MO MUTMFALUM
ybObITKOB? B TeKkcTe cTaTbn 78 3aKOHa O MOPCKOM
cTpaxoBaHum 1906 r. Takas 006sA3aHHOCTb
BO3/1araetcsa Ha CTpaxoBaTesiAd U ero areHToB.
Mpn 3TOM OroBOPKW MHCTUTYTA NOHLAOHCKUX
CTpaxoBLWMKoOB 0 cTpaxoBaHum KACKO cypos
(Institute Time Clauses Hulls, n. 13.2) n oroBopku
WHCTUTYTa JIOHOOHCKWX CTPaXOBLWMWKOB
0 cTpaxoBaHuu rpysos (Institute Cargo Clauses)
cofeprkaT, MOMMMO CTpaxoBaTena W areHTos,
CCbUIKY Ha «servants».'® [laHHOe fononHeHne

¢ Kuwait Airways Corp v Kuwait Insurance Co SAK [1999] 1 Lloyd’s Rep 803.

7 Ibid, s 78(1).

® Institute Cargo Clauses 2009, URL: https://www.if-insurance.com/globalassets/industrial/files/marine-cargo/institute-
clauses/institute-cargo-clauses-c-2009.pdf. [nata obpauierus: 22.05.2026).

? Arnould on Law of Marine Insurance, para 25-06

10 Cm., HanpuMep, Sompo Japan Insurance Inc, Hull Insurance Clause Book, v.12, URL: https://www.sompo-japan.
co.jp/-/media/SINK/files/hinsurance/webyakkan/senpakuhoken2504_yakkan_forEnglish.pdf?la=ja-JP (gaTta obpaueHus:

12.06.2026)..
" Arnould on Law of Marine Insurance, para 25-04..

2UNCTAD Model Clauses on Marine Hull and Cargo Insurance, 1989, URL: https://unctad.org/system/files/official-

document/c4isl50rev.1_en.pdf (nata obpauiermna: 12.06.2026).

'3 Institute Time Clauses - Hulls. 1983-CL. 280, URL: https://datapolis.id/wp-content/uploads/2018/07/Institute-Time-
Clauses-%E2%80%93-Hulls-%E2%80%93-1-10-83-%E2%80%93-CL.-280.pdf (nata obpauwierus: 22.05.2026).
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npeanosiaraeT, YTo KanuTaH CygHa v 3KMnax
TaKXKe noAnaaatoT Noj AeNCTBUE OrOBOPKMU.

Bonpoc o TOM, pacnpocTpaHAaeTca nu
006A3aHHOCTb MVHVMKM3aLM YObITKOB Ha SKUMAX,
nogHumanca B gene The Gold Sky,' roe peub
Wwia o TOM, YTO cracaTesiiM YMbIWIEHHO
He MNpepoCTaBAANU [OCTYN K TOHywemy
Kopabnto. Cys NoCTaHOBMI, YTO C/TIOBO «areHTbl»
cnepyeT TONKOBaTb OFPaHNYMTENbHO, 6e3 yuyeTa
JKMMaxa B CJlyyaax, Korga cyposrageney
nnu Bnageney rpysa He fanuv 3KUNaxy YeTKnx
YyKa3aHUN N WHCTPYKUUA B OTHOLWEHUMU
Mep, KoTopble HeobxoaMmMo npeanpuHATb
ONA YMEHbLUEHVA NOANEXaLNX BO3MELL EHUIO
y6bITKOB. O6paTHaA No3nuUUA NPoCsexmnBaeTca
B aene State of Netherlands v Youell,'> B koTopom
NoaTBepPXAaeTCss, UYTO TEKCT OroBOpPKU
npeanonaraet, YTo CyfoBNageney genermpyet
06A3aHHOCTX, B TOM YUCJIE MO YMEHbLIEHUIO
YyObITKOB, MPUUYMHEHHbIX CTPAXOBbIM CllyyaeMm,
CBOVIM areHTaMm, K KOTOPbIM OTHOCKTCSI U KanunTaH
CyAHa.

0O6A3aHHOCTb NpeaoTBpPaLLaTh UV YMEHbLUIATb
pacxoabl ABNAETCA WUCKAKYUTENbHON
006A3aHHOCTbIO CTPAaxoBaTeNs N He MOXeT ObITb
yCTynJieHa cTpaxoBWuKy.'® CnegoBaTenbHO,
B C/lyyasx, KOrga CTPaxoBLUMK NpeanpuHumaeT
Mepbl MO yMeHbLIeHUIO YObITKOB, nognexalymx
NMOKPbLITUIO, 3aWMLWAA NPU 3TOM COOCTBEHHbIN
JKOHOMWYECKUN MHTepec, OH He BMNpaBe
TpeboBaTb BO3MeELWEHUA 3TUX Pacxopos
CO CTpaxoBaTena WUnnM 3a4ynTbiBaTb UX B CYeT
CTpaxoBol BbinnaTthl."”

O[HaKo ecnu cTpaxoBaTesib He NpeanpuHUMaeT
pa3yMHbIX Mep MO MMWHUMU3ALUN YObITKOB,
OH He BMpaBe TpeboBaTb KOMMEHcauuwu
3aCTPaxoBaHHbIX YObITKOB B TOM YacCTW, B KOTOPOWA
Takue yobITKM Mory 6bl 6bITb NPefOTBPALLEHDI
WA YMEHblUeHbl B Cly4yae MNPUNOXEHUA
CcTpaxoBaTeNieM COOTBETCTBYOLWMUX YCUNUNA.
3aAB/ieHNe CTPAXOBLWMKA O HEBbIMNOJIHEHMUMN
CTpaxoBaTesieM 0053aHHOCTU B paMKax sue &
labour Hy)KgaeTcAa B 4OKa3bIBAaHWUN XanaTHOCTYU
CO CTOPOHbI CTpaxoBaTeNnAa UM ero areHTos.
Mpuyem xanaTHOCTb OUEHUBaAEeTCA MCXOAs

I1l. CTATbU

M3 noBefeHNA, KOTOpPOe OXupanocb Obl
B YCNOBMAX MNOJOOHOMW OMAacCHOCTM
oT 6/1aropasyMHoOro HesacTpaxoBaHHOro nuua.
Tak, Hanpumep, B gene The Talisman'® cypn
onpegenu, YTo OT CTpaxoBaTens TpeboBanocb
NPUNOXNTb BCE PAa3yMHbIe YCUNA, YToObl yoepeub
CYQHO OT 3aTonsieHna unu nospexaeHua. Cnop
BO3HUK BOKPYT TOrO, KaKkne AeCTBMA Haaexano
BbIMOSIHWTb KanuTaHy npu obHapyXeHnn Bogbl
B Tptome. OH MOT NIN6O NEPEKPbITb KUHTCTOHbI,
nnbo oTKaumeaTb Bofy Hacocamu. KanvTaH nsbpan
nocnegHMn BapuaHT, O4HAKO CyQHO 3aTOHYNO.
Manata nophoB MOCTAHOBWIA, YTO Hesb3A
npeanonaratb, YTO CpefHECTAaTUCTUYECKUNA
KOMMETEHTHbIN WKNNep Npu Tex yCcnoBUAX,
KOTOpble 3acTanu CygHO, NOMbITaeTCA 3aKPbITh
KnanaHol. Mpy 3Tom cyp ykasan, uyto «b6onee
OCBELOMJ/IEHHbIN YeNoBeK, 6ecnpucTpacTHo
OUEHUBWUI CUTyaumnio», Mor Obl MOHATD,
YTO 3aKpbiTUE KJanaHOB 3HauYUTeNbHO
yBENMUUIOo 6bl LIAHCHI Ha CnaceHune cyaHa.

PasymMHOCTb NpeanprvHUMaeMbIX MepP UMeeT
W QPYron acnekT: pacxXxoAbl, MOHECEHHble
cTpaxoBaTenem, fONXHbl 6bITb SKOHOMUYECKN
obocHOBaHbI. Tak, K Npumepy, cTpaxoBaTesb
He BNpaBe TpeboBaTb KOMMNEHCAL N PacXohoB
Ha XpaHeHue ToBapa nocne Toro, Kak NosABuIachb
BO3MOHOCTb NMOBTOPHOW OTNpPaBKU JAHHOIO
ToBapa. Tak)ke MpaBoOMNOpPALOK He JonyckaeT
B3bICKaHMA PacxXxofoB Ha GppaxT UM PEMOHT
Cyf[Ha, KOoTopble o6xoAATCA cTpaxoBaTenio
no ueHe, Bbile pbIHOYHON. Hanpumep, B fene
Lee v Southern Insurance Co' 6b1710 3aABNEHO
TpeboBaHne O Bo3meleHUn 213 ¢yHTOB
CTEPNINHIOB, MOTPaYeHHbIX Ha MepeBO3KY
rpysa »Kenes3HoAOPOXHbIMUA NYTAMU BMeCTO
M3HayalbHO 3aMNlaHMPOBAHHON MOPCKOMN
nepeBO3KN, CTaBLLEN HEBO3MOXKHOW BCNeACTBME
TOro, YUTO CyAHO ceno Ha menb. CTpaxoBLMK
Cyesn, 4YTo ANA OCyWecTBNEHUA NepeBO3KU
obpalleHre K Kene3HOLOPOXKHOMY NepeBO3UMKY
Heob6A3aTeNlbHO, JOCTAaTOYHO OCYLIECTBUTH
PEMOHT CyiHa 1 NepeHanpaBnTb Ha HeM ToBap,
YTO Jarke C y4eToM pa3rpy3Kku (Ha Bpemsa peMoHTa)
1 norpysku ob6owwnock 6bl Bcero B 70 GyHTOB.

4 Astrovlanis Compania Naviera SA v Linard (The Gold Sky) [1972] 2 Lloyd's Rep 187.

® State of Netherlands v Youell [1998] 1 Lloyd's Rep 236

7 Crouan v Stanier [1903] 1 KB 87..

¢ Stephen v Scottish Boatowners Mutual Insurance Assn (The Talisman] [1989] 1 Lloyd’s Rep 535.

1
1
'® Hodges Susan. Cases and Materials on Marine Insurance. London: Cavendish Publishing, 1999. P. 768-769
1
1
1

9 Lee v Southern Insurance Co [1870] LR 5 CP 397
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MocnenHAa cymma 6bis1a B3biCKaHa CO CTPaXOB-
LMKa B cyeT YObITKOB C yueToM sue & labour.

Taknum obpasom, B clyyae, Koraa ctpaxoBatesb
He oOCywWwecTBUA pa3yMHble AeNcCTBMA
ANA yMeHblweHMA ywepba, CTpPaxoBWUK
He NOKpPbIBaEeT YObITKW, BbI3BaHHbIE HEMPUHATNEM
COOTBETCTBYIOLMX MEpP, UTO B KOHEYHOM nTore
NPVBENO K YBENIMYEHNIO NPUYMHEHHOTO Ylepba.
Pa3smep cTpaxoBou BbiNaaTbl yMEHbLUAETCA B TON
Mepe, B Kakol CTPaxoBLUMK foKa3an ycyrybneHve

yuepba.

0653aHHOCTU N OTBETCTBEHHOCTb
CTpaxoBLMKa B COOTBETCTBUMN
C OroBOpPKON

Bo3HuMKaeT nu y cTpaxoBLmnka 06qa3aHHOCTb
BO3MELEHNA PacXofoB B C/iyyasax, Korga
CTpaxoBaTesib MPUOKMA YCUINA NO YMEHbLLEHWIO
yObITKOB B OTCYTCTBME MPAMO BblpaKEHHOW
oroBopku sue & labour? B coBpemeHHOI
MPaKTVKe MOPCKOrO CTPAaxoBaHUA Takme Ciyvau
ype3BblyaiHo peaku. OgHAKO N3BECTHO HECKOJIbKO
NoAoO6HbIX NpeLeaeHToB.

Tak, Hanpumep, B gene Emperor Gold Mining
Co Ltd v Switzerland General Insurance Co Ltd 2°
rpys, nepeso3sumbliii n3 CngHea B Guaxun, 6bin
3aCTpaxoBaH MO MOAMUCY, He cofepKaliemy
OrOBOPKM O NpefoTBpPaLLeHNN U YMEHbLUEHWN
y6bITkOB. OTnnbiB 13 CupaHes, CygHO Jano
TeYb M BbIHYXXAEHO ObII0O BEPHYTbHCS B MOPT.
CTpaxoBaTenb OTNpaBuUN rpys Apyrum CyaHoM,
notpeboBaB OT CTPAXOBUNKA BO3MELLEHMS
pacxonoB o sue & labour. CTpaxoBWMK oTKasan
B KOMMEHCaUnn, COCNaBWNCb Ha OTCYTCTBUE
B CTPAXOBOM MOJIMCE COOTBETCTBYOLLEN OFOBOPKU.
BepxoBHbIN Cyd MOCTaHOBWI, YTO, HECMOTPA
Ha OTCYTCTBVE OrOBOPKM B TEKCTE MOJIVCA, HENb35
0CBOOOXKAATb CTPAXOBLUMKA OT BO3MELLEHWSA 3aTPaT,
MOHECEHHbIX CTpaxoBaTenieM ANA YMeHbLeHWA
yuwepba. Takaa o6A3aHHOCTb NpoucTekaeT
13 MOPCKOro 06bluasi.

B pene Netherlands Insurance Co Ltd v Karl
Ljiungberg?’ cTpaxoBLMK ABNANCA rpy3ononyyaTe-
nem. [loroBop cTpaxoBaHWA COAep»Kan OroBOPKY
sue & labour, a Takxe OroBOpPKY OTBETCTBEHHOO
xpaHuTens. CTpaxoBaTesnb NpeabsBui TpeboBaHve
K MepeBO34MKY 1 B JOMOJSIHEHME K 3TOMY NoTpebo-

Basl OT CTPAxXOBLUYMKa BO3MeLLeHUs cyaebHbIX pac-
XOA0B B COOTBETCTBUMN C OFTOBOPKOW OTBETCTBEH-
Horo xpaHuTena. CTpaxoBLYMK OTKNOHWU AaHHOe
TpeboBaHMe, COCNABLUMCL Ha TO, YTO FOTOB BO3-
MECTUTb TOJIbKO PacxoAbl, MOHECEHHbIE B pamKax
BbINOJIHEHMA 06513aHHOCTY Mo sue & labour, no-
CKOJIbKY 3TO MPAMO NpeayCcMOTPEHO AOFOBOPOM,
a JOMNONHUTENIbHbIE PACcXOAbl, MOHECEHHble Ha OC-
HOBAHUWN OrOBOPKM OTBETCTBEHHOIO XPAHUTENS,
He MoANieXKaT BO3MELLEHMIO, MOTOMY UTO OFOBOpPKa
He nNpefycmaTpuBaeT 06A3aHHOCTb CTPaXOBLUMKa
BO3MeLLaTb PacxXofbl, @ UCKNIOUUTENBHO 06A3aH-
HOCTb CTpaxoBaTess Mo ymeHbLIeHNo yuepba. Cyn
onpenenus, 4To CTpaxoBaTesib BMpaBe B3blCKaTb
pacxofbl Ha NpefoTBpaLleHe U YMEHbLIeHne
yulep6a, a TakxKe cyfebHble pacxofbl, MOHECEHHbIe
npu npeabsaBneHnn B cynebHom nopsagke Tpebo-
BaHWUI K TPETbUM NnLaM. B 060CHOBaHUN peLueHus
Cy[ YKasal, UTo NOCKOMbKY HanaraeMoe B COOTBET-
CTBUMN C OrOBOPKOW OTBETCTBEHHOIO XpaHUTeNs
006A3aTeNbCTBO CTpaxoBaTensa Hagnexalmm oob-
[pa3om COXpPaHATb U OCYLLECTBAATb NPaBa B OTHO-
LeHNW TPETbUX NINL, BO3JIOXKEHO Ha CTpaxoBaTens
B MHTEpEeCcax CTPaxXoBLUMKa, TO PacXoAbl, MOHeCeH-
Hble B LieNIAX UCMOMHEHUs Takoro 06A3aTeNbCTBa,
LOMKHbI ObITb BO3MELLEHbI CTPAXOBLLVKOM B TOM
Mepe, B KaKOW OHU CBA3aHbl C COXPAHEHMEM U OCY-
WecTBNEHEM MPaB B OTHOLWEHUN MMYLLECTBA,
KOTOPOMY B pe3ysnbTaTe CTPAaxoBOro ciy4yas Obin
NPUYNHeH ywepo.

M3 yKa3saHHbIX fen cnepyeT BbIBOA, UTO KOrga
CTpaxoBaTeflb B OTCYTCTBME COOTBETCTBYIOLLEN
OroBOPKM BbIMONHAET 06513aHHOCTb Mo sue & labour
UV Hagnexalyym obpa3omM ocyLecTBNAET NpaBa
B OTHOLLEHWM TPETbYIX UL, YTO MO 0bLLeMy NpaBuy
OTBeYaeT VHTepecaM CTPAXOBLYMKA, MOCIeaHero
MOTYT 00A3aTb K BO3MELLEHMIO COOTBETCTBYOLLNX
pacxofoB CTpaxoBaTena — Kak clneacTtBue
0053aHHOCTW, BbITEKalOLLEe 13 Mo pa3yMeBaeMoro
ycnosua. Becbma TpyaHO Boobpasntb o6paTHoe:
BKJ/IlOUEHME B MOMNC T.H. <HEMOJSIHO/ OrOBOPKM
sue & labour», korga Ha cTpaxoBaTess BO3/10XKeHa
00A3aHHOCTb MUTUTaLMN YObITKOB 6€3 rapaHTuin
KOMMNEHCaLMM CTPaxXoBLNKOM MUTUTALMOHHbIX
ycmnuin. B 3ToM CBA3M HenosiHas Orosopka
He UCMONb3yeTCA B AENCTBYIOLLMX NMOSIMCAX MOPCKOro
CTPaxoBaHWUA N N3BECTHA B HAYKe NCKNIOUYNTENIbHO
KaK TeopeTnyeckas KOHCTPYKLUA.

2 Emperor Gold Mining Co Ltd v Switzerland General Insurance Co Ltd [1964] 1 Lloyd's Rep 348.
I Netherlands Insurance Co Ltd v Karl Ljungberg [1986] 2 Lloyd's Rep 19.
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YcnoBusa u nopAAoK Bo3MeLLeHnA
pacxoaoB B COOTBETCTBMU C OFOBOPKOIA

Pacxopfbl Ha MuUTUraumio y6bITKOB MO CBOEN
npupoge 65n3KN K OTBETCTBEHHOCTU CTPAXOB-
WMKa. ITOT Te3NC KOPPeNnpyeT C CyLLecTBYtO-
e B aHIMMNCKOM NpaBe KoHLUenumen gorosopa
MOPCKOTO CTPaxoBaHMA KaK COesNKKW, B KOTOPOW
CTPAxOBLUMK AAET CTPAXOBaTeSo rapaHTHIO B TOM,
UTO CYAHO N30EXNT MOPCKMX ONMAcHOCTeN.2? B 3TN
CBA3M CTPaxoBaa NPeMUsA BbICTyNaeT BCTPEYHbIM
npepocTtaBneHneM (consideration) 3a rapaHTuio
6e30MacHOCTN MOPCKOTrO NPeanpusiTusi, a CTPaxo-
BaA BblMJiaTa B CBOO Oo4Yepedb paccmaTpuBaeTcs
B KauecTBe BO3MELLEHUA 33 HAPYLUEHME rapaH-
Tum (indemnity).?® OTcioga cnegyer, 4To 1 pacxo-
Zbl HA MUTUTALMIO YObITKOB AOJIHbI MOHMMATbLCA
KaK OTBETCTBEHHOCTb CTPaxoBLMKa. Jlornka aHa-
NOTNYHA: B pe3yibTaTe HapyLUeHUA CTPaXOBLLMKOM
rapaHTMK cTpaxoBaTesib BblHYXeH Obln NOHeCTu
HenpeaBMAEHHbIE PACXOAbl, KOTOPbIE OH TpebyeT
K B3bICKAHWIO C «HEJ0OPOCOBECTHOIrO» CTPAXOB-
LWMKa.

MpaBo Ha BO3MelLeHMe PacXOf0B BO3HMKaeT
He U3 yCneLHOro NPeaoTBPALLEHA U YMEHbLLe-
HUs YObITKOB, OHO BO3HUKAET BC/IeACTBME CAMOIo
baKkTa NPUHATNA Mep B paMKax COOTBETCTBYOLLEN
orosopku. OTclofa cnegyeT pAg yC/oBuMiA BO3Me-
LeHMA yObITKOB B COOTBETCTBUY C OTOBOPKON sue
& labour. Bo-nepBbix, BO3MelleHUI0 nognexaT
TONbKO YObITKN, MOHECEHHbIE B LieNAX NpeaoT-
BpaLleHVA UK YMeHblueHUA yulepba, KOTopbIN
B MPOTMBHOM CJlyyae BO3MelLLasn Obl CTPaXOBLUKK.
Bo-BTOpbIX, €Cn pacxofbl MOHECEHbI AN NPeaoT-
BpaLLeHNA NN MUHUMM3aLUK yulepba Kak oT 3a-
CTPAxoBaHHbIX, TaK 1 OT HE3aCTPaxOBaHHbIX pu-
CKOB, TaKKMe pacxofbl NPOnopLUMOHaNbHO AenaTca
MeXAy CTPaxoBLMKOM U cTpaxoBaTenem. Qakr
TOrO, UTO YObITKM NMOHECEHbI MIMEHHO B CBA3M C 3a-
CTPaxOBaHHbIM PUCKOM, MOASIEXNT [OKa3blBaHWIO
cTpaxoBaTteneM. [pMepom Takoro cmelleHuns
BO3MeLLAEMbIX N HEBO3MELLLAEMbIX PACXOAO0B AB-
nAeTcA CUTyaums, Korga CygHo, 3acTpaxoBaHHoe
no ofgHOMy nonucy (Hanpumep, 6e3 oroBopKu sue
& labour) BmecTe ¢ rpy3om Ha 60pTy, 3acTpaxo-
BaHHbIM MO APYromy nonucy (c oroBopkon sue &
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labour), nonagaet B wrtopm. B 3Tom cniyyae cna-
CeHMe CyiHa Hepa3pPbIBHO CBA3AHO CO CMACeHMEM
rpy3a. OfgHako cTpaxoBLUK rpy3a o6sa3aH byger
BO3MECTUTb Pacxofibl Ha ClacaHne TONbKO NMpo-
NopLMOHaNbHO 06beMy 1 CTOMMOCTM rpy3a.>*

Mpu 3ToM cywecTBYeT pPsAg UCKIIOUYEHWIA, KOT-
[a HaCTynyieHne CTPaxoBOro ciyyas He ABnAeTcA
06s3aTefibHbIM yc/ioBUEM TpeboBaHMA Bo3MelLe-
HMA YObITKOB B COOTBETCTBUM C oroBopKoi. OgHO
N3 TaKUX MCKIIIOYEHUI NpefcTaBieHo B ene
The Pomeranian, rge cyn, BONpeKn oTCyTCTBUIO
CTPaxoBOro ciyyad, NPUCYAnUN K BO3MELLEeHUIO
CTPaxoBLMKOM YObITKOB, BbI3BaHHbIX NpeoT-
BpaLleHMeM TaKOro CTPaxoBoro cjiyyan.” Peub
a O CTpaxoBaHUU rpysa (KpynHoro poraToro
CKOTa), KOTOPbIN 3acTpaxoBanu oT rmbenn scnen-
CTBME MOPCKMX onacHocTten. Bckope nocne Bbi-
Xofla 13 NopTa CyAHO CTONIKHYNOCb C CYPOBbIMU
NOroAHbIMU YCNOBUAMWU N ObINO [OCTaBNEHO
B Gnvkanwmin nopT ana pemoHTa. Bcnegcreume
3TOro npowu3oLna 3agepKka 4OCTaBKU rpy3a,
a AnA noaaepKaHua XKn3HeaeATeNnbHOCT CKOTa
6b11 3aKyneH JononHUTeNbHbIN KopMm. CTpaxoBa-
Tenb 3anaBun TpeboBaHKe 0 B3blCKaHUN CTOMMOCTU
LOMOJIHNTENIbHO 3aKYMNIEHHOIO KOPMa B KauecTse
pacxonoB Ha OCHOBAHUM OroBopKu sue & labour.
CTpaxoBLUyMK OTKNOHWN TpeboBaHWe, COCNaBLIKCh
Ha TO, YTO Ha MOMEHT HeCeHUA PacxofoB rpy3y
HenocpeaCcTBEHHO He yrpoXasa onacHoOCTb, MPo-
TUB KOTOPOW OH Oblf 3aCTPaxoBaH, 1 B OTCYTCTBME
CTPaxoBOro c/lyyas OCHOBaHWI ANA BO3MELLEeHUA
pacxonos HeT. Cy[ »ke NOCTaHOBWJI, YTO PacxoApbl
Ha JOMOMHUTENbHBIN KOPM OOKHbI ObITb B3bl-
CKaHbl CO CTPaxOBLiMKa, TaK KaK CyLlecTBOBasna
peanbHaa onacHOCTb, YTO CKOT MOT ObITb MOMHO-
CTblo NoTepsH, ecnn Obl He GbIIN 3aKyneHbl Jo-
MOJTHUTESIbHbIE KOpMa.

Kak 6bl HM 6bIN0 NapagoKcanbHO, HO OrOBOPKa
sue & labour B amepurKaHcKo NpaBoNpUMEeHU-
TeNbHOWM NPaKTUKe He NOKpbIBaeT yObITKM, CBA-
3aHHble C BbinnaTor 3apaboTHOM NNaTbl SKNMaXYy.
Kak npaBuno, cyabl 0TKasbiBaloT B TPeOOBaHUM
BO3MeCTUTb pacxofbl Ha BbiMnaTy 3apaboTHOM
MnaThl YIeHaM 3KMMaxa 3a BpeMsa peMOHTa CyAHa
(neno Perry v Ohio Insurance Co), 2° Bpems npocTos
CyAHa Npu HenpuHATUK abaHgoHa (McBride v

22 Arnould on Law of Marine Insurance, para 1-10
% |bid, para 6-01

% 0'May D.,Julian H. Marine Insurance: Law and Policy. Sweet & Maxwell, 1993. P. 324-346.

% The Pomeranian [1895] P. 34.
% Perry v Ohio InsCo [1832), 5 Ohio, 305.
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Marine Insurance Co?), a Takxe pacxozbl
Ha onnaTty paboT 4OMNONHUTENBHO NPUBNEYEH-
Horo skmnax<a (May v Delaware Insurance Co 2%).

HecmoTpa Ha To, uTOo MpepoTBpalieHune
WNN yMeHblleHne YObITKOB 4acTO CBA3aHO
CO crnacaHvem cypaHa, oroBopkoin sue & labour
MOKpPbIBAOTCA He BCe pacxofbl Ha cnacaHue. Bol-
LenaAtoT ABe KaTeropumn Taknx pacxofoBs: nepsas
KaTeropus nogpasymeBaeT c/iyyau, Korga cnaca-
TeNlb HAHMMAaETCA CTpaxoBaTenem Unn AencTeyeTt
C ero cornacua; BTopas Kateropusa oxsaTblBaeT
LencTBuA cnacatena B OTCYTCTBUE COrnalleHmsa
0 CnacaHum co ctTpaxoBaTenem.?” B nepsom cny-
Yyae pacxofbl Ha cnacaHve 6yayT BO3MeLLEHbl
CTpaxoBaTesio, a B YCJI0BMAX BTOPOro CLeHapus,
Korga cnacatenb [eNCcTBYeT CaMOCTOATENIbHO
1 [O6POBONBHO 6€3 JOrOBOPHOW OCHOBDI, CTPa-
XoBaTenb He BnpaBe TpeboBaTb BO3MeLLEHNA
pacxooB Ha cnacaHue B npepesiax oroBOpPKM
0 NpefoTBpaLLeHNN N yMeHbLIeHUN yObITKOB. >

HeB3npaa Ha JONOMHUTENbHbIN XapakTep Mno-
KpblTMA B paMKax oroBopku sue & labour, ctpa-
XOBLUMKYM BO3MELLAlOT pacxobl B npegenax ne-
pvoa [encTema CTpaxoBoro noaunca (Mnun B CBA-
31 € cOObITMEM, MPOM3oLWe WM B NEPUOS Lel-
cTBuA nonuca).’' Cyabl MHOTAa pacWmnpuUTenbHO
TONKYIOT 3TOT NPUHLNM, yKa3biBas, YTO NOKpPbI-
BaeMble pacxofbl MOTYT OblTb MOHECEHbI A0 TeX
nop, Noka 3acTpaxoBaHHbIN 06beKT ocTaeTcs
B OMACHOCTUN 1 MOKa COXpPaHAETCA Hen30eXHbIN
PVCK yBeNMYEeHNA CYMMbl MOHECEHHOrO ylep-
6a.32MNo obwemy npaBuny pacxofbl B pamKax
oroBopku sue & labour nognexat Bo3mele-
HUIO B NONTHOM O6beMe, ec/in UHoe He npea-
YCMOTpPEHO CTPaxoBbIM nonncom. Ho ecnu no-
JINC COAEPXKUT YCNOBME «CBOBOAHO OT YaCTHOW
asapuu» (free from particular average), To Bo3-
MeLLaTCA TONbKO YObITKU, CBA3aHHbIe C rmbe-
Nblo 3acTpaxoBaHHOro nmyuecTsa (total loss).
B 3TOI CBA3M BO3HMKaET BONPOC: MOTYT N ObITb
BO3MeLLEeHbl Ype3BblualiHble pacXxofbl, MOHECEeH-
Hble AnA NpefoTBPaLLEHNS U MAHMMU3ALUN

yObITKOB OT YaCTHOW aBapuun? 3aKOHOAATENIbHO
3TOT BOMPOC He PerynnpyeTcs, a cygabl B 60/b-
WIMHCTBE C/ly4yaeB NPUXOAAT K BbIBOAY O TOM,
YTO eC/In JOrOBOP COAEPXKUT YCNOBUE «CBO-
60HO OT YaCTHOW aBapuu», Nobble pacxombl,
He CBA3aHHble C TMbenblo 3aCTPaxoOBaHHOIO
MMyLLeCTBa, NYCTb Aaxe NOHeCeHHble B Le-
NAX MUHUMU3aALUMKN YObITKOB, BO3MELLEHMIO
He nognexarT (Great Indian Peninsula Railway
Co v Saunders®, Booth v Gair**). CtpaxoBaHue
no mogenun «CBo6o0AHO OT YaCTHOW aBapumn»
baKTNYeCcKn NCKNYaeT BO3MOXHOCTb BO3Me-
ueHma no sue & labour.

CooTHowweHne pacxoaos no sue & labour
M pacxofoB Ha IOpPUCTOB

Mpobnema Bo3melleHMA cynebHbIX pacxofos,
NN «pacxofoB Ha PUCTOBY», pa3peLlaeTca He-
OQHO3HAYHO. AHTNNCKNE Cyabl CKTOHHbI pas-
rpaHnuMBaTb Pacxodbl HAa OPUCTOB N PACXOAbI
no sue & labour. Tak, Hanpumep, B gene Xenos
v Fox cyn oTknoHun TpeboBaHme O B3biCKaHUN
pacxofoB, MOHECEHHbIX B CBA3U C cyaebHbIM
pa3bnpaTenbCTBOM O CTONIKHOBEHUN.®

[leno BO3HMKNO B CBA3UN CO CTOJIKHOBEHMEM
cyaHa SMYRNA c 6ykcupom, B pesynbTaTe KOTO-
poro napoxop 3atoHyn. SMYRNA 6bin 3actpa-
XOBaH Mo NOJINCY C HaNM4Ynem OroBopKu sue &
labour n oroBopku o ctofikHoBeHUK (running
down clause). Bnageney 6ykcupa Hayan cype6-
Hoe pa3bupaTenbCTBO B OTHOLWEHMY Bflagenbla
napoxoga. CTpaxoBLnK CyfHa O6bin yBegoMeH
0 pasbupaTtenbcTBe U Jan Ha Hero cornacwue,
OfiHaKo Mo3fHee O0TKa3asicA KOMMNEHCMpPOBaTb
pacxopnbl Bnagenbua Ha cyge6Hyto 3awunty. Cyn
TakXe noppeprkan CTpaxoBLMKa M yKasan,
yto oroBopka sue & labour oxBaTbiBaeT TONbKO
cypnebHble U34epXKK, MOHeCeHHble Npu nogaye
MCcKa o Bo3melleHunn yulepba, 1 He KacaeTca cy-
LebHbIX n3epxekK, MOHeCeHHbIX CTpaxoBaTenem
npu Nojaye ncka TpeTben CTOPOHOMN.

27 McBride v Marine Insurance Company [1811], 5 Johns. Rep. 299.

% May v Delaware Ins Co [1852] 19 Pa 312

2 Aitchison v Lohre [1877] 2 QBD 501

% Arnould on Marine Insurance, para 25-19.
"bid, para 25-14.

% Atlasnavios-Navegacao LDA v Navigators Insurance Co Ltd (The B Atlantic) [2015] 1 Lloyd's Rep 117; Suez Fortune
Investments Ltd v Talbot Underwriting Ltd (The Brillante Virtuoso) [2015] 1 Lloyd’s Rep 561.
% Great Indian Peninsula Railway Co v Saunders [1862] 2 B & S 266.

% Booth v Gair [1863] 15 CBNS 291.
% Xenos v Fox [1869] LR 4 CP 665..
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MpepoTBpalieHne n ymeHblUeHnEe
y6bITKOB MO POCCUIICKOMY NpaBy

Kopekc Toprosoro mopennasaHua (ganee —
KTM) comepnT nonoxeHmsa o NpefoTBpaLleHnu
M yMeHbWweHUN yb6bITKOB B CT. 272. CTaTtbA
3akpenndAeT 06A3aHHOCTb CTpaxoBaTens
npu yCNoBUM HAaCTYMAEeHWA CTPaxoBOro ciy4as
NPUHATb pPa3yMHble 1 JOCTYIMHbIE B CJIOXKMBLUNXCA
ob6cTtoATenbcTBax (34eCb POCCUNACKUIN
3aKoHofaTenb, B OTAMYME OT aHIMIUNCKOro,
pobaBnAeT KpUTepuin «4oCTYyNHOCTU») Mepbl
Mo NpefoTBPALLEHNIO NN YMEHbBLLEHNIO YObITKOB.
Mepamun no npegoTBpaLLEHNIO U YMEHbLUEHUIO
yObITKOB OXBaTbIBAOTCA AENCTBUA CTPaxoBaTensa
no obecneyveHuto NpaB TpeboBaHMA K NuMUaMm,
OTBETCTBEHHbIM 3a MpPUYMHEHNE YObITKOB.
Kpome Toro, KTM ycTaHaBnvBaeT 06A3aHHOCTb
yBeAOMJIeHNA CTPAXOBLMKA O HACTYNIeHUN
CTPaxoBOro cfiyyas, a Takxe 06A3aHHOCTb
cnepoBaTb YKa3aHUAM CTpaxoBLIMKA
npu MNPUHATUU COOTBETCTBYWLWUX Mep.
Poccuiickaa KOHCTPYKLMA OroBOpPKM 0cBObOXdaeT
CTPaxoBLMKa OT OTBETCTBEHHOCTU 3a YObITKM,
KOTOpble BO3HUKIN BCNeACTBME HEMPUHATUA
CTpaxoBLMKOM Mep no sue & labour, He3aBncumo
OT TOro, 6bI10 NN HEBbINONHEHNE 06A3aHHOCTHY
Mo NpefoTBPALLEHNIO U YMEHbLUIEHUIO YObITKOB
YMbILUIEHHBIM U TPY60 HEOCTOPOXKHBIM.

Cratbsa 275 KTM npuBoaWT 3aKpbITbil MepeyveHb
pacxofoB, BO3MellaemMblX B COOTBETCTBUU
C OroBOPKOW O NPefoTBPALLEHNM U YMEHbLLEHNN
y6bITKOB. K Takmm pacxopgam OTHOCATCA: a)
pacxofbl, HanpaBneHHble Ha NpefoTBpalleHne
N ymeHblleHne YObITKOB, OTBETCTBEHHOCTb
3a KOTOpble HeceT CTPaxoBWWK (faHHble
pacxogbl MO POCCUNCKOMY MpaBy nopnexart
BO3MeLLEHMIO AaXke B Clyyvae nx 6e3ycneLHocTy,
B OT/INYME OT aHININACKOrO NOAX0AA); 6) pacxoapbl,
nponsBefeHHble BO MCMNONIHEHNE YKa3aHUmn
N WHCTPYKUUA CTPaxoBLMKA; B) pacxopnbl
B LeNAX YCTaHOBMIEHMA KOHKPETHOro pasmepa
noanexKalymx K BO3MeLLeHI0 YObITKOB; I) pacxofpbl
Ha cocTaBneHue gucnawm no obuen aBapun.
MNonokeHne 0 BO3MeELLeHUN PacXo0B HE3aBMCUMO
OT [OCTUPKEHUS Pe3yrbTaTa, Ha KOTOPbIN OHY Obinn
HarnpasJieHbl, B POCCUICKOM NpaBe He O3Hayaer,
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4TO 06A33aHHOCTb BO3MELLEHMA HACTYMAET BO BCEX
C/lyyasx aBTOMaTMYeCKM C MOMEHTA Hauvana
HeceHuAa pacxofgoB. O6A3aHHOCTb CTPAXOBOro
BO3MeLLleHUA BO3HMKaeT NMWb Torga, Korga
NPUYNHON YOBITKOB MNOCYXUN BPefOHOCHbIe
baKTopbl, 32 KOTOPbIE NPEAYCMOTPEHO CTPAXOBOe
NoKpbITUe. YcnoBue o «6e3ycnelHocT» B AJaHHOM
cnyyae cBupetenbctByeT 06 ocBoboXaeHUN
cTpaxoBaTensa oT 06A3aHHOCTM JOKa3biBaTb
cTeneHb 3PpPEeKTUBHOCTU NPEJNPUHATHIX UM
mep.®

MprMeHUTENbHO K BONPOCY O BO3MELLEHMNN
pacxofoB CBepX CTPaxoBOW CYMMbl POCCUNCKanA
apbuTparkHaa npakTuka Mo oblemy npaBuny
JonyckaeT NOKpbITUe pacxofoB Mo oXpaHe, oc-
MOTPY M CnacaHuio cyfHa, NnoTepnesLllero aBa-
pvio, CBEPX CTPAaxXOBOW CyMMbl, €C/1 B JOrOBOpe
NPAMO He yCTaHOBNIEHO UHoe. Hanpumep, B gene
Mopckoi apbutpakHom komuccum (ganee — MAK)
N22/2007 ot 17 uioHAa 2008 r. naHaMCKoe CyAHO
6b1J10 3aCTPAXOBAHO Y POCCMIACKOTO CTPAXOBLUYMKA
no JOroBopy, coaepkallemy ycsioBre 0 Bo3mellle-
HUN HeoOXOoAUMBIX 1 LieniecoobpasHbiX pacxonoB
Nno NpefoTBPaLLEHNIO U YMEHbLUEHUIO YLlep-
6a, a TaKXKe pacxofoB MO CracaHuio, ecyin Takue
pacxogbl B CyMMe CO CTPaxOBbIM BO3MELLEHNEM
He NpeBbICAT CTPaxoBy cymmy B 2 pa3a.’’ loro-
BOP TaKXe npeaycmaTtpuBan, u4To B csiyyae rubenu
cyOHa cymma yulep6a, npeBblllatoLlan CTPaxoByio
CTOMMOCTb, MpU3HaeTca pasHon en. CygHo notep-
neno aBapwuio, U cygosnagenew npeabasun Tpebo-
BaHVe O BO3MELLEHMM PACXOA0B B NMOIHOM pa3me-
pe. CTpaxoBLUMK HaCTaMBa Ha BO3MELLEHUN TOMb-
KO Y4acCT/ pacxoAoB, OrPaHUYEHHbIX CTPAXOBOW
CYMMOV, a TaK»Ke 0TKa3as B MOKPbITUM Pacxodos,
KoTopble 6bIM Npon3BeAeHbl He CTpaxoBaTesieM
HenocpeaCTBEHHO, a TpeTbuMn Nuuamm. Kpome
TOrO, CTPaxXoBLYMK TPeboBan yMeHbLUEHUS 06LLero
CTPaxoBOro BO3MELLEHUA Ha CYyMMY, KOTOPY!O CTpa-
XoBaTenb npuobpern, nepeaas YacTy aBapUIHOIO
cygHa cypoctpouTento. Cyn ob6a3an cTpaxoBLynka
BO3MECTUTb PacXofbl CBEPX CTPAXOBOW CYMMbl, CO-
CNAaBLUXCb HA NONIOXKEHUA CT. 276 KTM. ApbuTpbl
nocuymTanu, 4to GpakT HeceHNA PacxofoB Ha cha-
CaHue TPETbUM JINLIOM He BAUAET Ha 0053aHHOCTb
BO3MELLEeHMA CTPAXOBLUMKOM TaKMX PacxofoB., No-
CKOJIbKY OHV MOHECEeHbI N0 NopyYeHUio

3% KommeHrTapuii k Kogekcy Toprosoro mopennasarus Poccuiickoin Penepaunn / peq. Meanos 1.1 2-e uzg. Cnapk, 2005.
3 M3 npakTnkm Mopckoit apbutpaxHoi Kommuccum npu ToproBo-npoMmsiiineHHon nanate Poccuiickoit epepaumn.

2005-2010 rogbl CratyT, 2011. C. 110-115.
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1 B UIHTEpecax CTpaxoBaTesia, KOTopblli Obl1 06A3aH
BMOCNEACTBUM BO3MECTUTb TPETbEMY JINLLY CYMMY
pacxofoB (COOTBETCTBEHHO, CTPaxoBaTeNlb TOXe
MOHEeC pacxofbl paBHble CyMMe PacXofoB TPETbEro
1L Ha criacaHue).

Pacxofbl No npefoTBPaALLEHNIO X YMEHbLLE-
HMIO YObITKOB OXBaTbIBAlOT B TOM UYMCIIe PACXOAbI
Ha 3axof B NopT-y6exuLle (Mo aHanorum ¢ pacxo-
JaMU Ha nepexop CyAHa K MecTy pemoHTa). [laH-
HasA no3unuusA 6bina noaTeepkaeHa B aene MAK Ne
18/2005 ot 24 mas 2006 r., rae BCrieacTBrEe NOJIOM-
KW gBuratens cygHo 6bino otbykcnpoBaHo B 6nu-
»anwnim nopt Kopcakos, oTKyAa BNOCIeACTBUN
6blf10 NepeMeLLEHO B COMTAaCOBaHHOE CO CTPAaxXoB-
LMKOM MecTo pemoHTa. CTpaxoBLLYUK OTKa3blBancaA
BO3MeLLaTb pacxofbl Ha 3axof B nopT Kopcakos,
CCbIIAaACb Ha OTCYTCTBUE B JOrOBOpE YC/0BUA
O BO3MELLEHNN KOCBEHHbIX YObITKOB 1 YObITKOB,
CBA3aHHbIX C rpy3oM. Takxe CTpPaxoBLMK yKa3an
Ha HEeBbINOJIHEHME CTpaxoBaTenem AeNCTBUN
no obecneyeHnto Npae TpebOBaAHUA K TPETbBUM
nLam, BMHOBHbBIM B MOJIOMKe ABUraTensa (npuyu-
Ha aBapuu). ApbuUTpbl NpU3HaNM nocnegHUn go-
BOA, HEOOOCHOBAHHbIM B CMY HEMOJTHOTHI AOKa-
3aTenbCTB. B pelweHny 66110 NoguyepKHYTO NPaBo
CTpaxoBLUY/Ka AaBaTb CTPaxoBaTeNo MHCTPYKLUN
Mo COBEPLLEHMIO AEVCTBUIA, HanpaBieHHbIX Ha BO3-
MeLleHue yuepba. Pacxobl Ha 3axof aBapuIHOMO
CyAHa B nopT-y6exulle apbutpbl NpusHanm pas-
YMHbBIMU U LLeNiecoobpasHbIMM, MPUCYANB UX K BO3-
MELLEHMIO CTPaXOBLLMKOM BOMPEKN TOMY, YTO pac-
XOAbl Ha FPY30Bble onepauuy He Noanexanu KoM-
neHcauum no ycsoBUAM fOroBOpa CTPaxoBaHUA.
Jlorvka Konnernn ap6uUTPOB NCxoauna n3 NpuH-
LMna NOKpbITUA CTPaXOBLYMKOM TaKMX Pacxomos,
NPUYNHON KOTOPbIX ABUNCA CTPAXOBOW Ciyyan.
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MoaTomMy pacxofbl Ha MUTaHMeE YEeHOB dKUMaXa,
TOMAMBO 1 MAco Gbifv MPU3HAHbI NOANEXKALLMMN
BO3MeLLEHNIO.

CywiecTBeHHOE OTInYmne POCCUNCKOro pery-
NMPOBaHUA OrOBOPKU COCTOUT B HE3aBUCMOCTU
BO3MelLLeHNA OT GaKTNUYECKOM «pe3yNbTaTUBHOCTUY
UM «None3HoCTN» pacxofdos. Pacxofdbl Bo3mella-
l0TCA B pa3mepe, MPonopLMoHasibHOM OTHOLLEHUIO
CTPaxoBOW CyMMbl K CTPaxoBOM CTOMMOCTU. ITO
obecneunBaeT GanaHC CTPaxoBblX MHTEPECOB.

3akKinoueHve

OroBopka sue & labour npepacraBnseTr
coboi oAnH 13 Hanbonee pacnpPoCTPaHEHHbIX
WHCTPYMEHTOB PpPEeryMpoBaHNA pPUCKOB
B JOroBope MopcKoro ctpaxoBaHua. CyTb
OrTOBOPKW 3aKNilouyaeTcsa BO B3aWMHbIX
06A3aTeNbCTBaxX CTPaxoBaTenA U CTPaxXOBLYMKa,
roe ctpaxoBaTteslb, COOTBETCTBEHHO, 06A3yeTCA
NMPUHMMaTb HeobXoAWMble, pPa3yMHble
1 LenecoobpasHblie Mepbl Mo NpPeaoTBPaLLEHNIO
WUNN YMEHbLUEHUD YObITKOB, a CTPAaXOBLMK
06A3yeTCcAs BO3MECTUTb Takue pacxopbl,
CNOCo6CTBYOLWNE MUHUMM3ALUMN NOAAEXaLlero
BO3MeELLeHMIO MM Xe yuepba. OroBopka sue
& labour no3BonAaetr obecneuyntb 6GanaHcC
NMYLLECTBEHHbIX NHTEPECOB CTOPOH JOroBopa
MOPCKOro CTpaxoBaHWs, TakK KaK CTpaxoBaTesb
rosiyyaeT AOMOMHUTENBbHYIO MOTUBALIMIO MPOSBIATL
3a00T/IMBOCTb 1 OCMOTPUTENBbHOCTb B OTHOLLIEHUN
3aCTpaxoBaHHOIo 06bEKTa, UTO, B CBOK ouepeqb,
OTBeYaeT MHTepecaM CTpaxoBWMKa B CUNy
COKpalleHNa pa3mMepa ero OTBETCTBEHHOCTU
3a yObITKM B Cllyyae X yMeHbLUEHWA UM NOSTHOTO
npeaoTBpaLleHmns. =
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Introduction

Various clauses are common in marine
insurance, with the sue & labour clause occupying
a prominent place. This clause obliges the insurer
to compensate not only for the immediate damage
from an insured event but also for the policyholder’s
expenses incurred in preventing or mitigating the
damage. The rationale behind this clause is that the
insurer’s interest lies in minimising compensation.
If the policyholder’s actions result in the amount of
damage subject to compensation being reduced
or the damage not occurring at all, this benefits the
insurer and, therefore, the policyholder should be
compensated. But if the damage from the insured
event does not actually occur, then what should
the insurer pay for? And doesn’t the policyholder
have an interest in ensuring that their losses are
kept to a minimum? Let’s examine this issue of

balancing the interests of the insurer and the
policyholder by analysing the essence of the clause.

The Concept and Essence of the Clause

It is noteworthy that the original English term
“sue & labour” does not contain a direct semantic
reference to the prevention and mitigation of losses.
“Sue” goes back to the Anglo-French “suer,” which
means to continue, to preserve (in modern French
“suivre” meaning to observe, to follow, to prosecute).
The semantics of the word “labour” emphasise the
difficulty of sea travel and the need to take special
measures, often requiring heavy physical labour.
The original texts of insurance policies, as a rule,
contained a clause in the wording “to sue, labour
and travel for,” where the English “travel” was likely
an interpretation of the French word “travail,” similar

"

to the English “labour.

"' M. Keith, "Sue & Labour-A Traditional Doctrine Keeping Up with the Times,” Maritime Risk International, https://www.
maritime-risk-intl.com/insurance-and-finance/insurance/sue-and-labour--a-traditional-doctrine-keeping-up-with-the-

times-125619.htm.
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Anyway, the literal meaning of sue & labour
hardly reflects the underlying duty to mitigate loss.

In modern usage, the sue & labour clause
is a mechanism for reimbursing extraordinary
expenses incurred in preventing or minimising
losses to the insured property 2 caused by an
insured event. The clause is based on the idea that,
when an insured event occurs, the policyholder
should not passively wait for the loss of the
insured property but rather should take measures
aimed at preventing such loss.

History of the Doctrine

The sue & labour clause arose because, in
ancient times, carriage of cargo by sea was
time-consuming, and connections between
ports were slow and unreliable. Therefore, the
parties to the insurance contract preferred
to agree that the insured, often personally
accompanying the insured cargo, would use
all available means to protect the insured
property. The insured was responsible for
bearing the costs, which were subsequently
covered by the insurance company. The insured
was required to undertake the same measures
to save the cargo as a prudent uninsured
owner would have taken in respect of his own
property.

Historically, there were two models of the
clause: the Dutch-Italian model, which included
the right of the insured to restore, repair, and
preserve the cargo, and the Spanish-French
model, which provided the right of the insured
to sell the cargo to avoid insurance losses. One
of the earliest versions of the French model
of the clause is found in a mid-16th-century
French insurance policy, which states: “And
we give to him [the insured] ample power to
help and give orders for the salvage of ships
and merchandises or part of the same to sell
and distribute them, if need be, without asking
us leave or license. And we in turn shall pay

all charges average and expenses borne during
transportation.’3

As for the English model of the sue & labour
clause, the first mention of the clause presumably
dates back to the 1613 TIGER ship insurance
policy, *which provided for coverage of the costs
of transporting goods on board a vessel from
London to Mediterranean ports. The clause in
the 1779 Lloyd’s standard marine policy - the SG
(Ships and Goods) Policy reads:“And in case of any
loss or misfortune it shall be lawful to the assured,
their factors, servants and assigns, to sue, labour,
and travel for, in and about the defence, safeguard
and recovery of the said goods and merchandises
and ship or any part thereof, without prejudice
to this insurance; to the charges whereof we, the
assurers, will contribute, each one according to
the rate and quantity of his sum herein assured.
And it is especially declared and agreed that
no acts of the insurer or insured in recovering,
saving, or preserving the property insured, shall
be considered as a waiver, or acceptance of
abandonment...”* It follows that taking measures
to prevent or mitigate the threat of loss was initially
advisory in nature; i. e. English insurance practice
perceived mitigation as a right, not an obligation,
of the insured. Later, in the Marine Insurance Act
1906, undertaking such measures was transformed
into an obligation.

The modern meaning of the clause is reflected
in Section 78 (4) of the British Marine Insurance Act
1906, which stipulates the insured’s duty “to take
reasonable steps in all cases to prevent or mitigate
loss.”If an insurance policy contains a sue & labour
clause, the obligation to pay compensation under
that clause is considered additional to the agreed
insurance coverage. ® The insured may claim
reimbursement from the insurer for any expenses
incurred that are covered by the insurance policy,
despite the fact that the insurer has already
compensated for the amount of damage or that
the insured property is excluded from insurance
coverage in whole orin part.”

?Arnould on Law of Marine Insurance and Average, 21st ed. (London: Sweet & Maxwell, 2024), para. 25-01.3% Rossi G.
Insurance in Elizabethan England: The London Code, Cambridge University Press, 2016. P. 309.

¢ Guido Rossi, Insurance in Elizabethan England: The London Code (Cambridge: Cambridge University Press, 2016}, 309.
“William D. Winter, Marine Insurance: Its Principles and Practice [New York: McGraw-Hill, 1952), 195.

% Lloyd's SG Policy, enacted as the First Schedule to the Marine Insurance Act 1906, 6 Ed VII, ¢ 41 (MIA 1906, Act On Sea

Insurance 1906).

¢ Kuwait Airways Corp v Kuwait Insurance Co SAK [1999] 1 Lloyd's Rep 803.

7 lbid., s. 78(1).
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The duty to reimburse expenses is reflected in
the Institute Cargo Clauses. Clause 16, “Minimising
Losses,” requires the insured and its agents to take
reasonable steps to prevent or mitigate losses while
ensuring that the rights of the carrier or a third
party responsible for the storage of the goods are
respected. & A third-party guarantee clause is also
called a "bailee clause” or “insurer’s liability clause
for losses occurring during storage of the goods in
the warehouse.” The purpose of this condition is to
ensure the transfer of rights to the insurer against
third parties by way of subrogation, including with
respect to costs incurred to mitigate damages.
In addition, the sue & labour clause is contained
in clause 13 of the Institute Time Clauses Hulls. ™
The clause directly establishes the obligation of
the insured to take reasonable measures aimed at
reducing losses. "

The standard text of the sue & labour clause is
also included in the UNCTAD model clauses for water
transport insurance and cargo insurance contracts.
The UNCTAD-proposed clause stipulates that the
insurer is obliged to compensate the policyholder
for reasonable expenses incurred in the event of loss
of or damage to the vessel as a result of an insured
event, or in the event of a threat of such loss or
damage. ?UNCTAD rules clearly state that this clause
does not apply to coverage of general average and
salvage costs.

Duties and Responsibilities of the Insured
Under the Clause

Who is subject to the obligation to mitigate
losses? Section 78 of the Marine Insurance Act 1906
places this obligation on the insured and its agents.
However, clause 13.2 of the Institute Time Clauses
— Hulls and the Institute Cargo Clauses also refer to
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“servants,’in addition to the insured and its agents. '®
This addition implies that the vessel’s master and
crew are also covered by the clause.

The question of whether the duty to minimise
losses extends to the crew was raised in the case of
The Gold Sky,"* which involved the deliberate denial
of access to a sinking ship by salvors. The court
held that the word “agents” should be interpreted
restrictively, excluding the crew, in cases where
the shipowner or cargo owner failed to provide
the crew with clear directions and instructions
regarding the measures to be taken to mitigate
damages. The opposite position is evident in
the case of State of Netherlands v Youell, > which
confirmed that the text of the clause implies
that the shipowner delegates duties, including
mitigation of losses caused by an insured event,
to his agents, including the ship’s master.

The obligation to prevent or mitigate losses
is the sole responsibility of the policyholder and
cannot be assigned to the insurer. '® Therefore, in
cases where the insurer takes measures to reduce
losses subject to coverage while protecting its
own economic interests, the insurer has no right
to demand reimbursement of these expenses
from the policyholder or offset them against the
insurance payment. "’

However, if the policyholder fails to take
reasonable steps to minimise losses, he is not
entitled to claim compensation for insured losses
to the extent that such losses could have been
prevented or mitigated had the policyholder
exerted appropriate efforts. An insurer”s claim of
failure by the policyholder to fulfil his duty under
sue & labour clause requires proof of negligence
on the part of the policyholder or its agents.
Negligence is assessed based on the behaviour
that would be expected of a prudent uninsured

¢ Institute Cargo Clauses 2009, URL: https://www.if-insurance.com/globalassets/industrial/files/marine-cargo/institute-

clauses/institute-cargo-clauses-c-2009. pdf..
? Arnould, para. 25-06

10 See, for example, Sompo Japan Insurance Inc., Hull Insurance Clause Book, ver. 12, https://www.sompo-japan.co.jp/ -
/media/SINK/files/hinsurance/webyakkan/senpakuhoken2504_yakkan_forEnglish. pdf?la=ja-JP.

""Arnould, para. 25-04.

2 UNCTAD, Model Clauses on Marine Hull and Cargo Insurance (Geneva: United Nations, 1989, https://unctad.

org/system/files/official-document/c4isl50rev. 1_en. pdf

'3 Institute Time Clauses - Hulls, 1/10/83, CL 280, https://datapolis. id/wp-content/uploads/2018/07/Institute-Time-
Clauses-%E2%80%93-Hulls-%E2%80%93-1-10-83-%E2%80%93-CL.-280. pdf.
"4 Astrovanis Compania Naviera SA v Linard (The Gold Sky) [1972] 2 Lloyd"s Rep 187

511998] 1 Lloyd"s Rep 236.

' Susan Hodges, Cases and Materials on Marine Insurance (London: Cavendish Publishing, 1999], 768-69.

7 Crouan v Stanier [1903] 1 KB 87.
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party under similar circumstances. For example,
in the case of The Talisman'® the court found that
the insured was required to use all reasonable
endeavours to protect the vessel from sinking or
damage. The dispute arose over the master’s actions
upon detecting water in the hold. He could either
close the Kingston valves or pump the water out.
The master chose the latter option, but the vessel
sank. The House of Lords ruled that it could not be
assumed that the average, competent skipper, under
the conditions the vessel encountered, would attempt
to close the valves. However, the court noted that “a
more knowledgeable person, assessing the situation
impartially,” would have realised that closing the
valves would have significantly increased the vessel’s
chances of salvage.

The reasonableness of the measures taken has
another dimension: the expenses incurred by the
insured must be economically justified. For example,
the insured is not entitled to claim compensation
for storage costs after the goods can be reshipped.
Also, the law does not permit the recovery of freight
or repair costs that exceed the vessel’s market value.
For example, in the case of Lee v Southern Insurance
Co™ a claim was made for £213 in reimbursement
for the cost of transporting cargo by rail instead of
the originally planned sea shipment, which became
impossible due to the ship running aground.
The insurer claimed that using a rail carrier was
unnecessary; repairs to the ship and re-routing
the cargo were sufficient, which, even including
unloading (during repairs) and loading, would have
cost only £70. The latter amount was recovered from
the insurer as damages, under the sue & labour clause.

Therefore, if the policyholder fails to take
reasonable steps to mitigate damage, the insurer
will not cover losses attributable to the failure to take
appropriate measures, to the extent that the failure
increased the damage. The amount of the insurance
indemnity is reduced to the extent that the insurer
proves that the damage has worsened.

Duties and Responsibilities of the Insurer
Under the Clause

Is the insurer liable for reimbursement of
expenses in cases where the policyholder has

made efforts to mitigate losses in the absence of
an express sue & labour clause? In modern marine
insurance practice, such cases are extremely rare.
However, several similar precedents are known.

For example, in Emperor Gold Mining Co Ltd
v Switzerland General Insurance Co Ltd,*° cargo
transported from Sydney to Fiji was insured under
a policy that did not contain a sue & labour clause.
After leaving Sydney, the vessel developed a leak
and was forced to return to port. The insured
reshipped the cargo on another vessel, demanding
compensation for sue & labour costs from the
insurer. The insurer refused compensation, citing
the absence of a relevant clause in the insurance
policy. The Supreme Court ruled that, despite
the absence of a clause in the policy, the insurer
cannot be excused from reimbursing the insured’s
expenses incurred to mitigate damage. This
obligation arises from maritime custom.

In the case Netherlands Insurance Co Ltd v
Karl Lijungberg®' the insurer was the consignee.
The insurance contract contained a sue & labour
clause and a bailee clause. The insured filed
a claim against the carrier and, in addition,
demanded that the insurer reimburse legal
costs in accordance with the bailee clause. The
insurer rejected this claim, arguing that it was
only willing to reimburse expenses incurred in
fulfilling its sue & labour obligation, as this was
expressly provided for in the contract, and that
additional expenses incurred under the bailee
clause were not subject to reimbursement
because the clause did not stipulate the insurer’s
obligation to reimburse expenses, but solely the
policyholder’s obligation to mitigate damages.
The court ruled that the insured was entitled to
recover the costs of preventing and mitigating
damages, as well as legal costs incurred in
pursuing claims against third parties. In justifying
its judgment, the court stated that since since
the bailee clause imposes on the policyholder
an obligation to preserve and exercise rights
against third parties in the insurer’s interests, the
expenses incurred for the purpose of fulfilling
such an obligation must be reimbursed by the
insurer to the extent that they are related to the
preservation and exercise of rights in relation

'8 Stephen v Scottish Boatowners Mutual Insurance Assn (The Talisman) [1989] 1 Lloyd's Rep 535.

17(1870) LR 5 CP 397.
2 (1964) 1 Lloyd's Rep 348
21(1986) 2 Lloyd's Rep 19
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to property that was damaged as a result of the
insured event.

It follows from the cases discussed above that
when, in the absence of a corresponding clause,
the policyholder fulfils its obligation under the sue
& labour clause or properly exercises rights with
respect to third parties, which, as a general rule,
is in the interests of the insurer, the latter may be
required to reimburse the policyholder’s related
expenses as a consequence of the obligation
arising from the implied clause. It is quite difficult
to imagine the opposite: the inclusion of a so-called
“incomplete sue & labour clause”in a policy, which
imposes on the insured the obligation to mitigate
losses without guaranteeing compensation for
mitigation efforts by the insurer. Therefore, such
an incomplete clause is not used in modern marine
insurance policies and is known in legal scholarship
solely as a theoretical construct.

Terms and Conditions for Reimbursement
of Expenses in Accordance with the Clause

Mitigation costs are, by their nature, closely
related to the insurer’s liability. This thesis aligns
with the existing concept of a marine insurance
contract in English law as a transaction in which the
insurer provides the policyholder with a guarantee
that the vessel will avoid perils of the sea. 2% In
this regard, the insurance premium serves as
consideration for the guarantee of the safety of the
maritime enterprise, and the insurance payment, in
turn, is considered compensation for the breach of
guarantee (indemnity). 2 It follows that mitigation
costs should also be understood as the insurer’s
liability. The logic is similar: as a result of the
insurer’s breach of guarantee, the policyholder
was forced to incur unforeseen expenses that it
seeks to recover from the “bad-faith” insurer.

The right to recover expenses does not arise
from successfully preventing or mitigating losses;
it arises from the very fact of taking measures
within the scope of the relevant clause. This entails
a number of conditions for recovery under the
sue & labour clause. First, only expenses incurred
to prevent or mitigate damage that would
otherwise be covered by the insurer are eligible
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for recovery. Second, if expenses are incurred to
prevent or minimise damage from both insured
and uninsured risks, such expenses are divided
proportionately between the insurer and the
insured. The fact that the losses were incurred
specifically in connection with the insured risk
must be proven by the insured. An example of
such a combination of recoverable and non-
recoverable expenses is a situation where a vessel
insured under one policy (e. g. without a sue &
labour clause) and its cargo on board, insured
under another policy (with a sue & labour clause),
is caught in a storm. In this case, salvage of the
vessel is inextricably linked to salvage of the
cargo. However, the cargo insurer will be obliged
to reimburse salvage costs only in proportion to
the volume and value of the cargo. *

However, there are a number of exceptions
where the occurrence of an insured event is not a
mandatory condition for claiming reimbursement
of expenses under the clause. One such exception
is presented in the case of The Pomeranian, where
the court ruled that the insurer shall compensate
for the losses caused by the prevention of such an
insured event, despite the absence of an insured
event itself. 2 The case concerned cattle insured
against loss resulting from perils of the sea.
Shortly after leaving port, the vessel encountered
severe weather conditions and was towed to the
nearest port for repairs. As a result, the cargo
was delayed, and additional feed was purchased
to support the cattle. The insured claimed the
cost of the additional feed as expenses under
the sue & labour clause. The insurer rejected the
claim, citing that at the time the expenses were
incurred, the cargo was not directly threatened by
the peril against which it was insured, and in the
absence of an insured event, there was no basis
for reimbursement. The court ruled that the costs
of the additional feed should be recovered from
the insurer, as there was a real risk that the cattle
could have been completely lost if the additional
feed had not been purchased.

Paradoxically, the sue & labour clause in US
case law does not cover losses associated with
the payment of crew wages. Courts typically deny
claims for compensation for the cost of paying crew

22 Arnould, para. 1-10.
% |bid, para 6-01.

% Donald 0'May and Julian Hill, Marine Insurance: Law and Policy (London: Sweet & Maxwell, 1993, 324-46

% The Pomeranian [1895] P 34.
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members’wages during vessel repairs (Perry v Ohio
Insurance Co%), the vessel’s idle time in the event
of non-acceptance of abandonment (McBride v
Marine Insurance Co?%), as well as the costs of
paying for the work of an additional crew member
(May v Delaware Insurance Co?®.

Although the prevention or mitigation of losses
is often associated with salvage, not all salvage
expenses are covered by the sue & labour clause.
There are two categories of such expenses: the first
category covers cases where the salvor is hired by
the insured or acts with their consent; the second
category covers the salvor’s actions in the absence
of a salvage agreement with the insured. ¥ In the
first case, salvage expenses will be reimbursed to
the policyholder. In the second scenario, where the
salvor acts independently and voluntarily without a
contractual basis, the insured has no right to claim
reimbursement for salvage expenses within the sue
& labour clause.*°

Regardless of the supplementary nature of
coverage under the sue & labour clause, insurers
reimburse expenses within the policy period (or
in connection with an event occurring during the
policy period). ' Courts sometimes interpret this
principle broadly, stating that covered expenses
may be incurred as long as the insured property
remains in danger and as long as there remains an
imminent risk of increasing the amount of damage
incurred. 32

As a general rule, expenses under the sue
& labour clause are reimbursed in full unless
otherwise provided by the insurance policy.
However, if the policy contains a “free from
particular average” clause, then only losses
associated with the destruction of the insured
property are reimbursed (total loss). This raises
the question: can extraordinary expenses incurred
to prevent or minimise losses from a particular
average be reimbursed? This issue is not regulated
by law, and courts in most cases conclude that

if the contract contains a “free from particular
average” clause, any expenses not related to the
loss of the insured property, even if incurred for
the purpose of minimising losses, are not subject
to reimbursement (Great Indian Peninsula Railway
Co v Saunders, 33 Booth v Gair**). Insurance under
the free from particular average model effectively
excludes the possibility of compensation under the
sue & labour clause.

The Correlation Between Sue & Labour
Costs and Legal Costs

The issue of reimbursement of legal costs, or
“legal expenses,” is treated ambiguously. English
courts tend to distinguish between legal costs and
sue & labour costs. For example, in Xenos v Fox, the
court rejected a claim for costs incurred in litigation
arising from a collision. ¥

The case arose from a collision between the
vessel SMYRNA and a tugboat, which resulted in
the steamer’s sinking. SMYRNA was insured under
a policy with a sue & labour clause and a running-
down clause. The tugboat owner initiated legal
proceedings against the steamer owner. The
vessel’s insurer was notified of the proceedings and
consented to them, but later refused to reimburse
the ownerms legal defence costs. The court also
sided with the insurer, holding that the sue & labour
clause only covered legal costs incurred in filing a
claim for damages and did not apply to legal costs
incurred by the insured when a third-party claim
was filed.

Prevention and Mitigation of Losses Under
Russian Law

The Merchant Shipping Code (hereinafter
referred to as the MSC) contains provisions on the
prevention and mitigation of losses in Article
272.The article establishes the policyholder’s

% Perry v Ohio Insurance Co, 5 Ohio 305 (1832).

7 McBride v Marine Insurance Co, 5 Johns. 299 (N.Y. Sup. Ct. 1811)..

%8 May v Delaware Insurance Co, 19 Pa. 312 (1852)..
2 Ajtchison v Lohre (1877) 2 QBD 501.

% Arnould, para. 25-19.

"bid, para 25-14.

% Atlasnavios-Navegacdo LDA v Navigators Insurance Co Ltd (The B Atlantic) [2015] 1 Lloyd's Rep 117; Suez Fortune
Investments Ltd v Talbot Underwriting Ltd (The Brillante Virtuoso) [2015] 1 Lloyd's Rep 561.

3(1862) 2 B & S 266.
3(1863) 15 CBNS 291.
35 (Xenos v Fox (1849) LR 4 CP 665.
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obligation, upon the occurrence of an insured
event, to take reasonable and accessible measures
(here, unlike English law, the Russian legislator
adds the criterion of “accessibility”) to prevent or
mitigate losses. Measures to prevent and mitigate
losses include the policyholder’s actions to secure
claims against persons responsible for causing
the losses. Furthermore, the MSC establishes the
obligation to notify the insurer of the occurrence
of an insured event, as well as the obligation to
follow the insurer’s instructions when taking
appropriate measures. The Russian version of the
clause exempts the insurer from liability for losses
arising from the insured’s failure to take measures
under the sue & labour clause, regardless of
whether the failure to prevent and mitigate losses
was intentional or grossly negligent.

Article 275 of the Merchant Shipping Code
provides an exhaustive list of expenses reimbursed
under the loss prevention and mitigation clause.
These expenses include: a) expenses aimed at
preventing and mitigating losses for which the
insurer is responsible (under Russian law, these
expenses are subject to reimbursement even if
the measures are unsuccessful, unlike the English
approach); b) expenses incurred in compliance
with the insurer’s directions and instructions; c)
expenses for the purpose of establishing the
specificamount of losses subject to reimbursement;
d) expenses for preparing a general average
statement. The provision on reimbursement of
expenses regardless of the achievement of the
result for which they were intended in Russian law
does not mean that the obligation to reimburse
arises in all cases automatically from the moment
the expenses are incurred. The obligation to pay
insurance indemnity arises only when the cause
of the losses were caused by perils covered by the
policy. The “failure” clause in this case indicates that
the insurer is released from the obligation to prove
the degree of effectiveness of the measures taken
by the policyholder. 3¢

With regard to the issue of reimbursement of
expenses in excess of the insured amount, Russian
arbitration practice generally allows for coverage,
in excess of the insured amount, of expenses
incurred in protecting, inspecting and salvaging

I1l. ARTICLES

a vessel that has suffered a casualty, unless
otherwise expressly provided in the contract. For
example, in the case of the Maritime Arbitration
Commission (hereinafter referred to as the MAC)
No. 2/2007 of 17 June 2008, a Panamanian vessel
was insured by a Russian insurer under a contract
containing a provision for reimbursement of
necessary and reasonable expenses to prevent or
mitigate damage, as well as salvage costs, if such
expenses, together with the insurance indemnity,
do not exceed twice the insured amount. *’ The
contract also stipulated that in the event of the loss
of the vessel, the amount of damage exceeding
the insured value is recognised as equal to it. The
vessel suffered a casualty, and the shipowner filed
a claim for reimbursement of expenses in full. The
insurer insisted on reimbursement of only a portion
of the expenses, limited to the insured amount,
and also refused to cover expenses incurred not
by the policyholder directly, but by third parties.
Furthermore, the insurer demanded a reduction
in the total insurance indemnity by the amount
received by the policyholder from transferring
parts of the stricken vessel to the shipbuilder. The
court ordered the insurer to reimburse expenses
in excess of the insured amount, citing the
provisions of Article 276 of the Merchant Shipping
Code. The arbitrators held that the fact that a
third party incurred salvage expenses does not
affect the insurer’s obligation to reimburse such
expenses, since they were incurred on behalf of
and in the interests of the policyholder, who was
subsequently obliged to reimburse the third party
for the expenses (accordingly, the policyholder
also incurred expenses equal to the third party»s
salvage expenses).

Costs to prevent or mitigate losses include the
costs of calling at a port of refuge (similar to the
cost of the vessel’s transit to a repair facility). This
position was confirmed in MAC case No. 18/2005
of 24 May 2006, where, following an engine
failure, the vessel was towed to the nearest port of
Korsakov, from where it was subsequently moved
to a repair facility agreed upon with the insurer. The
insurer refused to reimburse the costs of calling at
the port of Korsakov, citing the absence of a clause
in the contract for compensation for consequential

% 6. G. Ivanov, ed., Commentary on the Merchant Shipping Code of the Russian Federation [in Russian], 2nd ed. (Moscow:

Spark, 2005).

% From the Practice of the Maritime Arbitration Commission at the Chamber of Commerce and Industry of the Russian
Federation, 2005-2010 [in Russian] (Moscow: Statut, 2011), 110-15.

95



MOPCKOE NMPABO | MARITIME LAW | 2 - 2026

losses and cargo-related damages. The insurer also
cited the insured’s failure to secure claims against
third parties responsible for the engine failure (the
cause of the casualty). The arbitrators found the
latter argument unfounded due to insufficient
evidence. The award emphasised the insurer»s
right to instruct the insured on actions aimed at
compensating for the damage. The arbitrators
found the expenses for the stricken vessel’s call
at a port of refuge reasonable and appropriate,
awarding them to the insurer for reimbursement
despite the fact that cargo-handling expenses were
not eligible for compensation under the terms of
the insurance contract. The arbitrators’ reasoning
was based on the principle that the insurer covers
expenses caused by the insured event. Therefore,
the costs of provisions for the crew, fuel, and oil
were deemed reimbursable.

A significant difference in the Russian
regulation of this clause is that reimbursement is
independent of the actual “effectiveness” or “utility”
of expenses. Expenses are reimbursed in an amount
proportional to the ratio of the insured amount
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to the insured value. This ensures a balance of
insurance interests.

Conclusion

The sue & labour clause is one of the most
common risk management tools in marine
insurance contracts. The clause essentially
establishes mutual obligations between the
policyholder and the insurer, whereby the
policyholder undertakes to take necessary,
reasonable, and appropriate measures to
prevent or mitigate losses, and the insurer
undertakes to reimburse such expenses which
facilitate minimisation of the damages subject to
compensation. The sue & labour clause helps to
balance the property interests of the parties to
a marine insurance contract, as the policyholder
is additionally motivated to exercise care and
diligence with respect to the insured item, which, in
turn, serves the interests of the insurer by reducing
its liability for losses in the event of their mitigation
or complete prevention. =



Unba YexwuH,

I1l. CTATbU

AfBoKart, coBeTHUK topugnyeckon komnanum «KISLOV.LAW», maructp HaumoHanbHoro
nccnefoBaTeNnbCKoro yHuBepcuteta «Bbicluas wkona skoHoMmKmn» (MockBa)

MopcKoe cTpaxoBaHWe rpy30B:
TUNMYHbIE OLUMOKKM M CTpaTerum
3aLMTbl NPY YPErynnpoBaHnmn

y6biTKOB

Cmames nocgsauweHa npasossim npobemMam ypezysiupo8aHus Cmpaxosbix yobimKoas 8 cihepe MopCKux
nepeso3oK. ABmop aHau3upyem ocobeHHOCMU NPagoso2o pe2yupos8aHus MOPCKO20 CMPAxo8aHus,
paccmampusaem akmyasbHsle npobieMsl npasonpuMeHUMebHoU NPAKMUKU, uccedyem 3Ha4yu-
Mble CyOebHble peweHuUs pocculickux cy0os, a makxe ghopmyupyem npakmuyeckue pekoMeHoayuu
No MUHUMU3AUUU puckKos 0J18 y4acmHUKO8 MOPCKUX Nepeso3ok.

Kntoueseie cnosa: Mopckoe cmpaxosaHue, ympama 2py3d, MUHUMU3ayua ybseimka, cybpozayus,
MopexoOHOCMb CyOHAd, cmpaxogol UHmepec, cyoebHas npakmuka.

Pucku e MOPCKUX nepe8o3Kax:
«4Ymo 4auwje eceeo ciydaemcs»

MopcKkne nepeBo3KM MO MpaBy ocTatlTCA
OOHWM 13 Hanbosiee SKOHOMUYECKN 3PPEKTUBHBIX,
HO BMeCTe C TeM PUCKOBAHHbIX COCOO0B AOCTaBKM
rpy3oB. JnnTenbHOCTb PencoB, 3aBUCUMOCTb
OT MOTOAHbIX YC/IOBUIA, MPOXOXAEHME Yepes
TeppuTopranbHble BOAbl Pa3NIMYHbIX rOCyAapCTB
1 yyacTue B NepeBO3Ke MHOXeCTBa 1L co3[atoT
Lenblii CNeKTp Yrpo3 ANA COXPaHHOCTM rpysa.
Hanbonee pacnpocTpaHeHHbIMU ABNATCA
TaK Ha3blBaemMble «OMACHOCTU U CAYYaNHOCTU
mopsa» (perils of the sea) — wTopm, cunbHoe
BOJIHEHUE, HaMOKaHMe rpy3a 3abopTHOW BOAOW,
a TakXe nopuya ToBapa BCieAcTBrie 06pa3oBaHUsA
KoHAeHcaTa. K aTomy 06aBnAlTCA aBapuitHble
cobbITnA: NoXap Ha 6opTy, CTONKHOBEHWE CYAOB,
nocagka Ha menb 1 yTpaTta KOHTeHepOB 3a 60pT.

OTaenbHy0 KaTeropmio COCTaBAAT TEXHUYe-
CKMe 1 NPOTUBOMPAaBHbIE PUCKN — OTKa3 pedpu-

»KepaTopHOro 060pPyAOBaHNA C HAPYLUEHVEM TEM-
nepaTypHOro PeXnmMa, Kpaxku, MMPATCTBO, a TaKXKe
HenpaBOMepHas BblAava rpysa 6e3 npeabaBieHns
OopuvrMHana KoHocameHTa. IMeHHO No3ToMy CTpa-
XOBaHMe rpy30B NPU MOPCKON NepeBo3Ke — 3TO
He ¢opMmanbHaa npoueaypa, a HEOOXOANMbIV UH-
CTPYMEHT YNpaB/ieHVsA pUCKaMu.

Smanel ype2ynupoeaHus cmpaxoebix
y6bimkoa: 8322150 cy0ebHo20 lopucma

YperynunpoBaHue cTpaxoBbiX YObITKOB Mo
MOPCKMM MepeBo3KaM, Kak NpaBusio, NpoxoanTt
[lBe OCHOBHble cTaanu — gocyaebHyto 1 cynebHyio.
HocynebHblili 3Tan MMeeT KitoueBOe 3HaUeHue,
MOCKONbKY MMEHHO OT KauecTBa NepBOHaYasibHOMN
duKcaumm yobITKa BO MHOFOM 3aBUCKT UCXOZ BCErO
Zena. Ha ston ctagnm Heo6xoQuMo yBeJOMUTb
CTPaxoBYI0 KOMMAHWIO O CTPaxoBOM cCJlyyae,
[OKYMEHTanbHO 3apukcnpoBatb GakT U pasmep
ywepba, cobpaTb NOMHbIA NakeT JOKYMEHTOB
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(KOHOCaMeHT, CTPaxoBOW MOMNC, akTbl OCMOTPA,
KOMMepUecKre akTbl, GoToMaTepUasbl), a Takxe
NPOBECTN HE3aBMCUMbIA OCMOTP UK 3KCNEepPTU3y
rpysa.

OpHOBpPEMEHHO OCYyLecTBAAETCA OLUEeHKa
NpaBOBON MO3ULMKN, PAacYeT CyMMbl YObITKa,
HanpaBfieHMe 3anpocoB TpPeTbUM Nuuam
(nepeBo3uuKy, ClopBeliepy, NOPTOBbLIM Cly>Kb6am)
N COXpaHeHWe AOKa3aTenbCTB. 3aBepluaeTcs
JocynebHas ctagusa HanpaBfieHVEM NPETEH3UN
OTBETCTBEHHOMY MLy NN €ro CTPaxoBLUMKY, nocne
yero HacTyrnaeT 3Tarn NeperoBopoB 1 NpoLeaypbl
MeZuauunm, no NToram KOTopbiX MOXKeT ObiTb
CorniacoBaHa CymMmMa BO3MeLLeHus, rpaduk Bbinaat
n obecrieyeHune. [loCTUrHyTble JOrOBOPEHHOCTU
obopmnATCA cornaweHnem, UCNONIHEHUe
KOTOPOrO NMOANEXUT KOHTPOJIO.

Ecnu yperynuposatb cnop B gocynebHom
nopagKke He yaaeTcs, AeNo nepexoauT B cyaebHyto
ctaguio. Mpexpe Bcero onpepensaeTca ctpaterus
3aLMTbl: MOACYAHOCTb, CTOPOHBI CMOPA, LieHa 1cKa
N CPOKM NCKOBOW [AaBHOCTU; MPY HEOOXOAMMOCTM
3aABNAeTCA XoJaTaWcTBO O MNPUHATUNK
obecneunTenbHblx Mmep. [anee cnegytoT cb6op
n obopmneHne gokaszaTeNbCTBEHHON 6as3bl,
rofava MCKOBOTO 3asBJIeHNA 1 HEMOCPeACTBEHHOE
paccmoTpeHMe Aena, B Xofe KOTOPOro NccieayTca
JoKa3aTenbcTBa M Npu HeobxogmmocTwu
Ha3HavaeTca cyaebHana akcnepTmsa. Mo pesynb-
TaTaM BbIHOCUTCA PEeLIeHne, KOTOPOe MOXET
6bITb 06>KanoBaHO B BbILIECTOALMX MHCTAHLUAX.
3aBepluanoLW M 3TanomM ABAAETCA MCMOJIHEHUE
cypebHOro akTa — nosyyeHre UCNONTHUTENBHOTO
nucrta u B3anmogenctamne ¢ OCCM nnm 6aHkom
JOMKHMKA C KOHTpPONEeM 3a MpUMeEHEHMeEM
NPUHYAUTENbHBIX Mep. BaXHO yuuTbiBaTh,
yTo CcyfnebHble pacxoibl NOAMeXaT B3blCKaHUIO
C NpoVIrpaBLLEN CTOPOHBDI, a 3aKJIIOUEHNE MUPOBOTO
cornaweHusa BO3MOXHO Ha nobon crtaguun
npotecca, YTo HepeaKo NO3BONAET 3aBepLWUTb
cnop 6bICTPee 1 C MEHBLUNMY U3LEPXKKaMMU.

Tunu4Hbie owubKuU 8 ype2ynuposaHuu
y6obimka (us6ezame)

npaKTVIKa NMOKa3blBaeT, UTO 3Ha4YNTE/IbHAA YaCTb
OTKa30B B CTPAaxOBOM BO3MeLLEHNN 1 MPOUTPAHHbIX
CNopoB CBA3aHa C olLMOKamu, AonyweHHbIMMN CaMm
rpysosnagenbuem Ha 3Tane yperynmpoBaHuA

ybbiTKa. OfHOM 13 Hanbonee PacnpoCTPaHEHHbIX
ABNAETCA NPOCPOYUKA YBEJOMIIEHUA CTPAXOBLUMKA
1 NPONYCK NPeTEH3UOHHbIX CPOKOB B OTHOLIEHMM
nepeso3umKa MU sKkcnegumTopa. MNockonbKy
B MOPCKVX NepeBO3Kax AeNCTBYIOT COKPaLLeHHble
CpOKM ANA npeabABleHUs TpeboBaHWUMN,
nioboe npomenneHme MOMXeT MOMHOCTbIO
NMMWKUTb NpaBa Ha Bo3MelleHne. He meHee
cepbe3Hylo npobremy co3pgaeT HEMOJHbIN
nakeT OOKYMEHTOB U npobenbl B ¢puKcayum
baKkTOB: OTCYTCTBME KOMMEPYECKOTrO aKTa, akTa
ocMoTpa, doTomMaTepmranos NN CBOEBPEMEHHO
NpoBefeHHON 3KCMepTu3bl CYyLWeCcTBEHHO
0CnabnAeT NO3MLMIO 1 3aTPYAHAET OKa3blBaHWe
Kak ¢paKTa, Tak 1 pasmepa ywepba.

OToenbHOro BHMMAHUA 3acnyXuWBarT
owmnbKKN, CBA3aHHble C MOBeJEHNEM CTOPOH
B nepenncke M BbIGOPOM Hajnexawero
oTBeTunKa. [prM3HaHMe BWHbI UIM OTKas
oT TpeboBaHMIN B NeperoBopax C KOHTpareHTamu,
3aduKCMpoBaHHblE [OKYMEHTANIbHO, HEPEAKO
NCMoNb3yTCA BMOCNEACTBMN NPOTUB CaMOro
3aasuTtena. K ytpate npaBa Ha BO3MeLlleHMue
NPUBOAMUT 1 NpeabABneHre TpeboBaHNA K nuLy,
KOTOpOE He HeceT OTBETCTBEHHOCTU 3a YObITOK, —
B pe3ysibTaTe TepAeTCA BPEMSA Ha yperynmpoBaHue
y6biTKa, a peajbHbll NpUYNHUTENb Bpepa
ocTaeTcAa BHe cypebHoro pasbupaTenbcrsa.
HakoHel, cepbe3HbiM HapylleHuem sBnAeTCA
HerCnosIHEHNE Pa3yMHbIX YKa3aHUI CTPAXOBLUYMKa
No YyMeHblueHUo Yyb6bITKa: coBeplueHue
OEeNCTBUI BOMpPEKN MHCTPYKUUAM CTPaxoBOWN
KOMMaHUM NPOTMBOPEUUT cTaTbam 272 KTM PO,
962 TK PO 1 MOXeT cTaTb CaMOCTOATENIbHbIM
OCHOBaHMeM ANA 0CBOOOXKAEHNA CTPaxOBLYMKa
OT BbINfaTbl B COOTBETCTBYHOLWEN YacTu.
MN36exaTb nepeyncieHHbIX OWNOOK no3sonaeT
CBOEBpPEMEHHOE MpuBeYeHmne NpodUuIbHbIX
cneymanncTtoB U YeTKOoe clejoBaHwue
YCTaHOBNEHHbIM NpoLeaypam.

Keltic 1. Bcez0a nu s3kcnedumop omeeyaem
3a ympamy KoHmeliHepog?'

MpuHATO cumTaTb, YTO dKCNEQMUTOP OTBeYaeT
3a rpys npu niobbix obcToATenbcTBax. M ato npeg-
CTaBJIeHMe CerofHA nuwb ykpennaetca: ¢ 2026
rofla 3ameTHO paclUMpUnm Kpyr obasaHHOCTEN 1
30HY OTBETCTBEHHOCTM dKCNeanTopoB. Mexay Tem

' Heno N2 A65-40632/2025
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06beM OTBETCTBEHHOCTU IKCNEAUTOPA HAaMPAMYIO
3aBUCUT OT XapaKTepa NPUHATLIX MM Ha cebs 06s-
3aTenbCTB.

[MToka3aTtenbHbiM aBndaetca geno N2 A65-
40632/2025, paccmaTpuBaemoe B ApOrTpaKHOM
cyne Pecny6onukun TatapctaH. Mexay KnvmeHTom
1 3KCNeaMTopoM 6bin 3aKoYeH JOoroBop TpaHc-
NMOPTHOW 3KCNeanLMn, B paMKax KOTOPOro Knu-
€HT MOoPYUM SKCNegnTopy 3abpOHNPOBaTbL Me-
CTa y MOPCKOro nepeBo3urKa. B xoge nepeBosku
no MmapwpyTy LWaHxan — CaHKT-leTepbypr KOHTeNR-
Hep c rpy3om ynan 3a 6oprt. lNocne BbinnaTbl cTpa-
XOBOrO BO3MELLEHUA CTPAXOBLYMK B nopagKe cy-
6poraunv npenbasun TpeboBaHVE K IKCNEZNTOPY,
rnonaras ero OTBETCTBEHHbIM 3a yTpaTy rpysa.

3awmTta >dKCcnegmTopa cCcTpoumnachb
Ha pa3rpaHnyeHUn GyHKLUA nepeBO3uUMKa
n aKkcneguTopa. Knioyeson JoBoA 3aKoyanca
B TOM, YTO MOpPYYEHMEe KNMEeHTa NOATBEPXK[ANO0
BbIMONMHEHNe >3KcneanuTopom OGYHKUUN
MHGOPMALNOHHOTO N OPraHM3aUMOHHOTO
XapakTepa (6yKuHr, MHGOPMUPOBaHME KITNEHT],
pacyeTHble yCnyru), HoO He NPUHATUE Tpy3a
nog nepeBo3Ky. DKCNegnTop He OCyLecTBAAN
nepeBoO3KY COOCTBEHHbIM TPAHCMNOPTOM,
He ABNANCA cygoBnajenbLeM, He BblgaBan
TPAHCMNOPTHbIX AOKYMEHTOB W He NMpUHMUMAan
Ha ceba ob6A3aTenbcTBa MO COXPAaHHOM
poctaBKke. CylecTBeHHbIM 06CTOATENbCTBOM
CTano ” TO, YTO MepeBO3YMKa BblIOpan cam
K/INEHT, a B MaTepuranax gena oTCyTCTBOBaNu
JKCnegMTOpCKaa W CKNagckaa pacnuckw,
noaTBepKpawllne NpUHATAE rpysa B BefeHne
skcnegntopa. OnNupaAacb Ha MOJNIOKEHUA
®epepanbHoro 3akoHa N2 87-03 «O TpaHCNOpTHO-
dKCNeAVULUNOHHON JeATenbHOCTU» (Oanee -
3aKOH O TpaHCNopTHOW 3Kkcneaununmn) (cT. 2, 7),
NyHKTbl 25-26 MNoctaHoBneHuA MNneHyma BC PO
0T 26.06.2018 N? 26, a Takke NyHKTbl 4-5 NpaBun
TPaHCNOPTHO-IKCNEANLNOHHON AeATENbHOCTI
(ytB. NoctaHoBneHuem [llpaButenbctea PO
ot 08.09.2006 N¢ 554), cyn npuwen K BbiBOAY
006 OTCYTCTBMM OCHOBaHWIN ANA BO3NOXEHUA
OTBETCTBEHHOCTU Ha 3KCNeamTopa 1 oTKasan
CTPaxOoBLUMKY B UCKe.

[laHHOe geno HarnAgHo noka3bliBaeT: cam
no cebe dakT yyacTua nuua B NOrMCTUYECKON
Lenoyke B KauecTBe 3KCMegnTopa He o3Hauvaet
€ro OTBeTCTBEHHOCTU 3a YTpaTy rpysa.

I1l. CTATbU

Ketic 2. iImopm e mope — Kmo eo3mecmum
ywep6?*

LLITopm HepeaKo BOCMPUHMUMAETCA KaK Knaccu-
Yyeckui Npumep HenpeoJoaNMON CUMbl, aBTOMa-
TUYeCKN 0OCBOOOXKatoLLel nepeBo3yrKa OT OTBET-
ctBeHHocTW. OfiHaKo cyaebHasa npaKkTrka noaxoamt
K 3TOMY BOMPOCY 3HauUTENbHO TOHbLUEe. B Apbu-
TpaXKHOM cye ropoaa MocKBbl paccMaTprBanochb
neno N2 A40-140640/2024, obcToATeNbCTBa K
OTOPOro CBOAUMNCHL K cneaytowemy. B pamkax
JOroBopa TPaHCNOPTHOW 3KCMeAMLNN SKCnean-
TOp OpraHn3oBan MOPCKYI0 NepeBO3Ky rpysa 13
Hosopoccuincka B Manarsuio. B nytu cyaHo nona-
N0 B LUITOPM, B pe3ysibTaTe Yero rpys 6bin yTpayeH.
CTpaxoBLMK BbINAATAA BO3MELLEHNE BbIrOJoNpu-
obpeTaTenam v B nopagKe cybporaumu npeabasun
TpeboBaHVA K NEPEBO3UMKY (KOpencKon komna-
HWM) N K €ro reHepanbHOMY areHTy (POCCUNCKOM
KOMMaHWW).

Mo3nuuna nepeBo3yuMKa CTPOUIACh Kak Ha Npo-
LeccyasnbHbIX, Tak 1 Ha MaTepmranbHO-NPaBOBbIX
posopgax. NpoueccyanbHO OTBETUMK HacTanBan
Ha OCTaBNieHMM 1UCKa 6e3 paccMOTpeHNs, BO3paKan
NpoTMB NpuMeHeHna cT. 248.1 ATK PO. lNMo cyuie-
CTBY e NepeBO34MK CCbINANCA Ha TO, YTO Npefo-
CTaBWN MOPEXOAHOE 1 MPUIrOAHOE AJ1A NepeBO3KU
CyZHO, Hagnexalym obpa3om 3akpenus rpys, a ero
yTpaTta Npou3oLuna BCieACcTBUE WTOPMa — TO eCTb
B pe3ynbTaTe HenpPeogoMMON CUfbl U «OMACHOCTEN
N cnyvyanHocTen Ha mope» (cT. 124, 166 KTM PO,
laarckue npasunia 1924 ropa, 3akKoH O TOprosse
Kopew).

B 3awmTy TpeboBaHWIi CTpaxoBLyMKa Obl Bbl-
[ABVHYT KNIOYEBOW KOHTPAOBOA: OCHOBaHMA AnA OC-
BOOOXEeHUA NepeBo3yMKa OT OTBETCTBEHHOCTH,
npegycmoTpeHHble n. 1 cT. 166 KTM PO, B faHHOM
cnyyae oTCyTCTBYIOT. [110Xme norofHble ycnoBua
camu no cebe He 06pa3yOT «ONACHOCTW MNN CAy-
YaHOCTW Ha MOpEe» U He ABNAKTCA HeNnpeoaonu-
Mon cunon. [pn 3TomM nepeBo3UnK NOATBEPANI
CBOI0 OCBEAOMNIEHHOCTb O MPOrHo3e Norofbl
nepeg pericomM 1 TeXHNYeCKYyt roTOBHOCTb CYAHa,
a 3asAB/IeHHbIe MM NapameTpbl NOroAHbIX YCTIOBUN
no o6wenpuHaTon Wwkane bodopTa He cBUgeTENb-
CTBOBANN O HANINUYMW YPE3BbIYANHOWN CUTYyaLMN.
WNHbIMK cnoBamu, NOrOAHbIe YCIOBMA OKa3anuchb
NpeosonMMbIMK, a OKa3aTeIbCTB HEMPEOAOIMMON
Cunbl NepeBo3UMK He npeactasui. lNpaBoBas no-

2 leno N2 A40-140640/2024.
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3uumA onmpanach Ha ct. 166 KTM PO, npunoxeHne
K MNMpurkazy MYC Poccunm ot 05.07.2021 N2 429 (n.
2 «[TpupogHbie YC», nn. 2.3.1 «<OnacHble meTeo-
ponornyeckne ABNEHNS»), a Takxe MNpaBuna 6e3-
OMaCHOCTN MOPCKOW nepeBo3ku rpy3os (Mpurkas
MwuHTpaHca PO N2 BP-1/n).

B pe3synbrate CTOPOHbI 3aKNKUYMAM MUPOBOE
cornaweHuve. leno HarnAgHoO AEMOHCTPUpPYeT:
CCblJIKa MepeBO3uMKa Ha LWITOPM He ABNAeTCA
6e3yCcnoBHbIM OCHOBaHMEM AnA 0CBOOOXKAEeHNA
OT OTBETCTBEHHOCTU U TpebyeT AOKa3blBaHUA
KakK Ype3BblYaiHOro, Tak 1 HenpeogoMMoro
XapaKkTepa NorofHbIX YCI0BUN.

Kelic 3. lop4a epy3a us-3a HapyweHus
memnepamypHo20 pexuma’®

[MepeBO3Ka CKOpPOMOPTAWNUXCA TFPYy30B
B pedprkepaTOpHbIX KOHTEHepax NpeabaABasAeT
K MepeBO3UYUKY M SKCMeAUTOPY NOBbILWEHHbIE
TpebOoBaHMA: faxe He3HAUMTENIbHOE OTKIIOHEHME
TEMMEPATYPHOro peXxuma CnocobHO nNprBecTu
K MONHON yTpaTe napTuu ToBapa. lNokasaTtenbHbIM
aBnsetca geno N2 A56-100753/2022,
paccmoTpeHHoe ApbuTpaxHbiM cygom CeBepo-
3anagHoro okpyra. Mexay rpysoBnagenbLem
M sKcneguTopom Obin 3aKfiloYUeH JOroBop
TPaHCNOPTHO-3KCNEeAULNOHHOTO 0BCNYXKMBaHUS,
no KOTOpoOMY 3Kcnegutop ob6asancs
OpraHmn3oBaTb MyNbTUMOAAJNIbHYIO MepPeBO3KY,
BK/lOUAA MOPCKOM y4yacTok, 882 KOpobOKu
npoaykunn B pebpukepaTtopHOM KOHTelHepe
npu TemnepatypHom pexume 0,1°C. [py3 npubsin
NCMOPYEHHbIM; FPy30BageneL, NpoBes SKCNepTusy,
yTUNU3nMpoBan ToBap 1 NpeabABUI NPeTeH3nto
Ha cymmy okono 1,9 mnH py6., B yaOBNeTBOpPEHMM
KOTOPOW 3KCNeamTop OTKasan.

SKCNeamnTop BbICTPOW 3aLUNTY HA HECKONbKUX
JoBofjax: Nponycke rogu4yHoOro cpoka NCKOBOM
JAaBHOCTU, HapyLWeHU caMum UCTLOM NpaBun
norpy3km (NpenATCTBOBaBLUEM BEHTUNALUN),
HanMunnM B [OroBope yCnoBuUA O JONYCTUMOM
OTKNIOHeHUN TemnepaTtypbl B npegenax 3 °C,
a TakXKe Ha HeJOKa3aHHOCTY TOro, YTO HapyLLeHne
NPON30LWI0 NMEHHO Ha €ro 3Tane nepeBo3Ku.
Cyn, 04HaKo, OTKNOHWA BCe 3TU BO3PaKeHusA
N OCTaBUA B CUNe pelleHWe O B3blCKaHUn
yuwepba. Bo-nepBbix, CPOK MCKOBOW [ABHOCTU

He Obl MPONyLLEH: TeYEHNE FTOAUYHOrO CPOoKa
NpaBOMEPHO NPUOCTAHABAMBANOCL Ha Nepuosa
pocynebHoro yperynupoBaHua crnopa (42 gHA)
B cooTBeTCTBMMU CO CT. 202 TK PO 1 cT. 13 3aKoHa
O TpaHCnopTHOW 3Kcneguuymn. Bo-BTOpbIX,
NPUUYUHHO-CNeACTBEHHAA CBA3b MpPU3HaHa
[OKa3aHHOWN — TepMorpamMmma HeornpoBePXUMO
3aduMKcMpoBana HapyleHne TemnepaTypHOro
pexuma, NoBreKllee nopuy rpysa. B-tpetbuy,
CY[, VMCTOJIKOBan [OrOBOP OrpaHUYUTENbHO:
CCblJIKA Ha «AOMNYyCTUMOE OTKSIOHeHue B 3°C»
6blna OTBEpPrHyTa, MOCKOJNIbKY 3TO YycC/ioBue
KacaeTca NuLb KPAaTKOBPEMEHHbIX OTKITIIOYEHNUIA
3NEKTPOCHAOXKeHWSA Ana NpodunakTNIeckux pabor,
a He cucTemMaTMYeCcKoro HapylweHua pexxnma.
HakoHel, cya noaTsBepawusn, 4To 3KCNeguTop
HeceT OTBETCTBEHHOCTb MNepef KJINEHTOM
3a [eNCTBUA MPUBJIEYEHHBIX UM NEPEBO3YNKOB
(cy6bnoppAagumnKkos).

[leno HarnAgHO NoKa3blBaEeT, YTO TepMOrpamMmma
ABNAETCA KJIIOYEBbIM [O0Ka3aTeNbCTBOM
B CMopax O nopuye peppuKepaTtopHbIX rpy30B..
Mpwn 3TOM Ccyabl TONKYIOT JOrOBOPHbIE OFOBOPKM
0 «AONYCTMMbIX OTKIIOHEHUAX TemnepaTypbl»
OrPaHNUYMNTENbHO — UCKIIIOUYMUTENIbHO B MOJNb3Yy
KPaTKOBPEMEHHbIX TeXHUYECKUX CUTyaLUn,
He NO3BONAA UCMOIb30BaTb UX ANA ONpaBAaHnA
CUCTEMATUYECKIMX HaPYLLEHWUI XONOA0BOW Lenu.

Keltic 4. CmewjeHue epy3a u donpacxoobl Ha
8bI2pYy3KY - C K020 83bIcKUBaMb y6bimku?*

He BcAKoe noBpekaeHme rpysa npu MOpCKom
nepeBO3Ke BbI3BaHO CTUXMEN: HEPELKO
NMPUUYMHON CTAaHOBUTCA HeHaAne)alee
NCMNOJIHEHNE NepeBO34YMKOM CBOVX 00A3aHHOCTEN
Mo pa3MeLLeHNIo U KpenneHmio rpy3a. lNokasaTteneH
cnegytowmn cnyvan. CtpaxoBaTesb OpraHvM3oBan
nepeBo3Ky 06opynoBaHuA no mappyTy LaHxan
— CaHkTt-lNeTepbypr. Mpu pasrpy3ke cyfHa
B MOPTY Ha3HauyeHus ObIIO BbIABIIEHO CMeLLeHNe
YNaKOBOK 1 MOBPeXAeHne rpysa, Yto NOBEKNIO
OOMONIHNTENbHbIE pacXxofbl Ha BbITPY3KYy
N nepeynakoBKy, a TakXe yBenuyeHue tapuda
Ha nepeBanky aBapunHoro rpysa. [lepeBo3unk
06bACHAN ylwepb BO3AENCTBMEM WTOPMA.
OpHako npuBeYeHHble SKCNepTbl YCTaHOBUN
WHYI0O NMPUYMHY — HENpaBWUIbHOE pa3melleHne

¢ eno N2 A56-100753/2022.
“ Nleno N2 A40-347321/2025.
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rPy30BbIX MecT B TPOMax CyfAHa, a Takxe
HeoCTaTOYHOE pa3fdefieHue 1 KpenjeHue
wrabenen rpysa. lMpur3HaB cnyyan CTPaxoBbiM,
CTPaAxOBLUMK BbINAaTU BO3MELLEHNE, MOC/E Yero
B nopAagke cybporaumm npegbasun TpebosaHme
K nepeBo34uKy (cT. 15,393, 965, 1064 'K PO).

MpaBoBasA No3MuMA CTpPaxoBLWMKA
OCHOBbIBaNlaCb Ha TOM, UTO NMOHECEHHble YObITKN
- KaK OT NoBpeXAeHus rpysa, Tak 1 B BuUAe
JOMOJIHUTENbHBIX PAacXO4OB Ha MepeBasky
aBapUMNHOro rpysa - HaxogAaTcA B MPAMOWN
NPUYNHHO-CNIeACTBEHHON CBA3U C NOBeAeHNEM
nepeBo3unKka. Knwyeson gosof 3akntoyanca
B TOM, UTO AaHHble yObITKM HE BO3HUKIN Obl,
ecnun 6bl NepeBo3YnK obecneynn Hagnexatlee
KpenneHue M COXPaHHOCTb rpys3a, MPOABUI
LOJKHYI0 3a60TNIMBOCTb U B LIENIOM Hafnexaluum
06pa3oM WCMOMHUN MNPUHATbIE Ha cebs
ob6A3zaTenbcTBa. Mpu OTCYTCTBUM YKa3aHHbIX
HapyweHNN nepefaHHbI NepeBO3UYMKY rpy3
Obin 6bl JOCTAB/IEH B HaaeXallemM COCTOAHUN,
UYTO MOJIHOCTbIO UCKOYano 6bl NpUUYMHEHNE
Bpepa. Taknm ob6pasom, MMEHHO MepeBO34YUK
Kak nuuo, OTBETCTBEHHOE 3a COXPaHHYH
LOCTaBKYy, 06A3aH BO3MECTUTb MPUYNHEHHbIE
yObITKU, @ CCbISIKa Ha WTOPM, ONpPOBEpPrHyTan
JKCMEPTHbIM 3aK/oOYeHEM, HE OCBOOOXKAAET ero
OT OTBETCTBEHHOCTW.

Ha Tekywunm MOMeHT Jeno HaxoguTtcA
Ha cTaguu yperynupoBaHua B cyge. CunbHas
JOKa3aTenbCTBEHHAA MO3ULNA CTPaxoBLIMKA,
noaKkpenneHHas 3KCMepTHbIM 3aKlouyeHnem
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O OEeNCTBUTENbHbIX npnynMHax cCcmelweHnAa
N noBpexaeHnAa rpysa, cosgaet npeanocCbiikn
aonAa paspeweHna cnopa nytem 3aKnkyveHuUA
MMPOBOro cornaweHnA.

Ypoku uz npakmuku:
Kpamkoe pe3iome

YperynmpoBaHue CTPaxoBblX YObITKOB
B MOPCKUX NMepeBO3Kax npeacraBnAeT cobon
KOMMJIEKCHYIO MPaBOBYIO 3afauy, TpeOyioLLyio yyeTa
HOPM HaLMOHaNbHOro 1 MeXAyHapoaHOro Npasa,
CNOXMBLUENCA CyfebHON NPaKTUKN 1 06blyaeB
Mopckoro o6opoTta. CoBpemMeHHble Bbl30Bbl —
CaHKUMOHHbIe orpaHuyeHus, umdposmsaums,
N3MeHeHVe KOHBEHLMOHHOro peryanpoBaHus
— TpebyloT OT YYaCTHUKOB PbIHKA NMOBbILIEHHOrO
BHUMaHWA K JOrOBOPHOMY OdpOopMneHunto
OTHOLLEHNI 1 GOPMNPOBaAHNIO fOKa3aTeNbHOM
6a3bl.

d¢ddeKkTMBHAA 3alMTa UHTEPECOB CTOPOH
BO3MOKHa NNLWb NPU CUCTEMHOM noAaxofe,
KOTOpbIA coyeTaeT rpamoTHOe MNpaBoOBOe
COnpoBOXAeHNe, MNPOaKTUBHbIN PUCK-
MeHeaXMeHT M NMPUMEHEeHUe COBPEMEHHbIX
TeXHonormyecknx peweHun. MNpn >3TO0M
JanbHelillee COBEPLUEHCTBOBAHWE POCCUNCKONO
3aKkoHopaTenbcTBa B chepe yperynmpoBaHua
CTPAxOBbIX YObITKOB NPV MOPCKMX NepeBO3Kax
— B TOM 4ucse ero agantauma K CAaHKLUMOHHbIM
peanuam — ocTaeTcA aKTyallbHOW 3ajayemn
KaK AN NpaBOBOW HayKW, Tak 1 ANA NPaKTUKN. =
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Common Risks in Carriage by Sea

Carriage by sea remains one of the
most cost-effective yet risky methods of
cargo delivery. The length of sea voyages,
dependence on weather conditions, passage
through the territorial waters of various
states, and the involvement of numerous
parties expose cargo to a wide range of risks.
The most common are the so-called “perils
of the sea,” including storms, heavy seas,
seawater damage, and cargo spoilage due to
condensation (cargo sweat). Additional risks
include fires, vessel collisions, groundings and
containers lost overboard.

Another category of risks includes technical
failures and unlawful acts such as reefer
equipment failures resulting in temperature
deviations, theft, piracy and misdelivery of
cargo without an original bill of lading being
presented. For this reason, marine cargo
insurance is not merely a formality but an
essential risk management tool.

102

Stages of Loss Adjustment: A Litigation
Lawyer’s Perspective

Marine insurance claims adjustment generally
consists of two stages: pre-litigation and
litigation. The pre-litigation stage is of paramount
importance, as the outcome of the entire case
largely depends on the quality of the initial loss
documentation. This stage involves notifying the
insurer of the insured event, documenting the
nature and extent of the damage, compiling a
complete set of supporting documents (including
the bill of lading, insurance policy, survey reports,
commercial damage reports, and photographic
evidence), and arranging for an independent cargo
survey or expert examination.

At the same time, the legal merits of the claim
are assessed, the quantum of loss is determined,
requests for information are submitted to third
parties (including the carrier, surveyor, and
port authorities), and all relevant evidence is
preserved. The pre-litigation stage typically
concludes with the submission of a formal claim



to the liable party or its insurer, followed by
negotiations and, where appropriate, mediation.
These procedures may result in agreement on the
amount of compensation, a payment schedule, and
appropriate security. Any agreement reached is
formalised in a settlement agreement, compliance
with which should be carefully monitored.

If the dispute cannot be resolved out of court, it
proceeds to the litigation stage. The first step is to
develop a litigation strategy, including determining
the appropriate jurisdiction, identifying the
parties to the dispute, calculating the amount of
the claim, and verifying the applicable limitation
period. Where necessary, an application for
interim measures may also be filed. The next stage
involves collecting and organising evidence, filing
the statement of claim, and participating in court
proceedings, during which the court examines the
evidence and, where necessary, appoints a forensic
expert examination. The proceedings conclude
with the issuance of a judgment, which may be
appealed before a higher court. The final stage is the
enforcement of the judgment, including obtaining
a writ of execution and commencing enforcement
proceedings through the Federal Bailiff Service of
the Russian Federation (FSSP) or the debtor’s bank,
while monitoring the effectiveness of enforcement
measures. Legal costs are generally recoverable
from the unsuccessful party. In addition, the parties
may conclude a settlement agreement at any stage
of the proceedings, often allowing the dispute to
be resolved more quickly and at lower cost.

Common Mistakes in Loss Adjustment
(To Be Avoided)

In practice, a significant proportion of
insurance claim denials and unsuccessful
disputes result from mistakes made by the cargo
owner during the claims adjustment process.
One of the most common mistakes is the late
notification of the insurer or the failure to comply
with the applicable time limits for bringing claims
against the carrier or freight forwarder. Since
maritime transport is subject to relatively short
limitation periods, even a minor delay may result
in the loss of the right to compensation. Another
common problem is inadequate documentation
and insufficient evidence gathering. The absence
of a commercial damage report, survey report,
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photographic evidence, or a timely expert
examination significantly weakens the claimant’s
position and makes it more difficult to establish
both the occurrence and the extent of the loss.
Particular attention should be paid to
mistakes relating to the parties’ conduct in
correspondence and the identification of the
proper defendant. Written admissions of liability
or waivers of claims made during negotiations
with counterparties are often used against the
claimant in subsequent proceedings. The right
to compensation may also be lost where a claim
is brought against a party that is not legally
liable for the loss. In such cases, valuable time
is wasted pursuing the wrong party, while the
actual wrongdoer remains outside the scope of
the proceedings. Finally, failure to comply with
the insurer”s reasonable instructions aimed at
mitigating the loss may itself constitute a serious
breach. Acting contrary to such instructions is
inconsistent with Article 272 of the Merchant
Shipping Code (hereinafter, the “MSC”) and
Article 962 of the Civil Code of the Russian
Federation (hereinafter, the “CC”") and may
constitute an independent ground for reducing
or denying insurance indemnity to the extent
of the resulting loss. These risks can largely be
avoided by engaging qualified professionals
at an early stage and strictly following the
established claims adjustment procedures.

Case 1. Is a Freight Forwarder Always Liable
for the Loss of Containers?’

Itis commonly believed that a freight forwarder
is liable for the cargo under any circumstances.
This perception has become even stronger today:
since 2026, the scope of freight forwarders’ duties
and liability has expanded significantly. However,
the extent of a freight forwarder’s liability depends
directly on the nature of the obligations assumed.

An illustrative example is Case No. A65-
40632/2025, considered by the Commercial Court
of the Republic of Tatarstan. A freight forwarding
agreement was concluded between the client
and the freight forwarder, under which the client
instructed the freight forwarder to book cargo
space with a sea carrier. During the voyage from
Shanghai to St. Petersburg, a container carrying
cargo fell overboard. After paying the insurance

' Case No. A65-40632/2025
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indemnity, the insurer filed a subrogated claim
against the freight forwarder, alleging that it was
liable for the loss of the cargo.

The freight forwarder’s defence was based
on the distinction between the functions of
a carrier and those of a freight forwarder. The
key argument was that the client’s instructions
confirmed that the freight forwarder performed
informational and organisational functions
(booking, informing the client, and settlement
services), but did not accept the cargo for
carriage. The freight forwarder did not perform
the carriage using its own means of transport,
was not the shipowner, did not issue transport
documents, and did not assume responsibility for
the safe delivery of the cargo. Another significant
circumstance was that the carrier had been
chosen by the client, and the case file contained
neither a forwarder’s receipt nor a warehouse
receipt confirming that the cargo had been
accepted into the freight forwarder’s custody.
Relying on Federal Law No. 87-FZ“On Transport
and Freight Forwarding Activities” (Arts. 2
and 7), paragraphs 25-26 of Resolution No. 26
of the Plenum of the Supreme Court of the
Russian Federation dated 26 June 2018, as well
as paragraphs 4-5 of the Rules on Transport
and Freight Forwarding Activities (approved
by Government Resolution No. 554 dated 8
September 2006), the court concluded that
there were no grounds for holding the freight
forwarder liable as a carrier.

This case clearly demonstrates that liability
for loss of cargo cannot be inferred merely from
a party’s participation in the logistics chain as a
freight forwarder.

Case 2. Storm at Sea: Who Bears the Loss??

A storm is frequently regarded as the
quintessential example of force majeure,
automatically exempting the carrier from liability.
However, judicial practice approaches this issue
much more subtly. The Commercial Court of
Moscow considered Case No. A40-140640/2024,
the facts of which were as follows. Under a freight
forwarding contract, the forwarder organised
the sea carriage of cargo from Novorossiysk
to Malaysia. During the voyage, the vessel

encountered a storm, resulting in the loss of the
cargo. The insurer paid insurance indemnity to
the beneficiaries and, by way of subrogation, filed
claims against the carrier (a Korean company)
and its general agent (a Russian company).

The carrier’s position was based on both
procedural and substantive legal arguments.
Procedurally, the defendant requested that
the claim be dismissed without consideration,
objecting to the application of Article 248.1 of
the Commercial Procedure Code of the Russian
Federation (hereinafter, the “CPC”). On the
merits, the carrier argued that it had provided
a seaworthy vessel fit for the intended voyage,
had properly secured the cargo, and that the loss
occurred as a result of a storm, that is, due to
force majeure and “perils of the sea” (arts. 124
and 166 of the MSC, the Hague Rules 1924, and
the Korean Commercial Code).

A key counterargument was advanced in
support of the insurer’s claim: the grounds
for exempting the carrier from liability under
Paragraph 1 of Article 166 of the MSC simply
did not apply in this instance. Adverse weather
conditions, in and of themselves, do not
constitute “perils of the sea” nor do they amount
to force majeure. Moreover, the carrier had
acknowledged its awareness of the pre-voyage
weather forecast and the vessel”s technical
readiness, while the weather parameters it
cited, measured against the universally accepted
Beaufort scale, did not indicate any emergency
situation. In other words, the weather conditions
were not insurmountable, and the carrier failed
to adduce any evidence of force majeure. This
legal position was grounded in Article 166 of
the MSC, the Annex to EMERCOM Order No. 429
dated 5 July 2021 (Item 2, “Natural Emergencies;”
Sub-item 2.3.1, “Dangerous Meteorological
Phenomena”), and the Rules for the Safety of
Sea Cargo Transportation (Ministry of Transport
Order No. VR-1/p).

As a result, the parties concluded a settlement
agreement. The case clearly demonstrates
that a carrier’s reliance on a storm is not, in
itself, sufficient to exempt it from liability and
that such an exemption requires proof that the
weather conditions were both extraordinary and
insurmountable.

? Case No. A40-140640/2024.
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Case 3. Cargo Spoilage Due to Temperature
Control Breach’?

The transportation of perishable goods in
reefer containers imposes heightened obligations
on carriers and freight forwarders: even a minor
deviation from the required temperature regime
may result in the total loss of a shipment. An
illustrative example is Case No. A56-100753/2022,
considered by the Commercial Court of the North-
Western District. A freight forwarding agreement
was concluded between the cargo owner and
the freight forwarder, under which the freight
forwarder undertook to arrange multimodal
transportation, including the sea leg, of 882 boxes
of perishable food products in a reefer container
at a temperature of 0.1°C. The cargo arrived
spoiled; the cargo owner arranged for an expert
examination, disposed of the goods, and filed a
claim for approximately 1.9 million roubles, which
the freight forwarder refused to satisfy.

The freight forwarder based its defence on
several arguments: the expiration of the one-
year limitation period, the claimant’s own breach
of the loading requirements (which impeded
ventilation), the existence of a contractual clause
allowing a temperature deviation of up to 3°C,
and the failure to prove that the breach occurred
specifically during its stage of transportation. The
court, however, rejected all these arguments and
upheld the judgment awarding damages. First,
the limitation period had not expired: the one-
year period had been lawfully suspended for
the duration of the pre-trial dispute resolution
procedure (42 days) in accordance with art. 202
of the CC and art. 13 of the Law on Transport and
Freight Forwarding Activities. Second, the court
found that the causal link had been established:
the temperature logger data (thermogram)
conclusively recorded the breach of the
temperature regime that caused the spoilage
of the cargo. Third, the court interpreted the
contractual provision restrictively: the reference
to an “allowable deviation of 3°C" was rejected
because that provision applied only to short-term
power interruptions during maintenance work
and not to a systematic breach of the temperature
regime. Finally, the court confirmed that the freight
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forwarder is liable to the client for the acts of the
carriers (subcontractors) engaged by it.

The case clearly shows that a thermogram is
the key piece of evidence in disputes concerning
the spoilage of reefer cargo. At the same time,
courts interpret contractual clauses on “allowable
temperature deviations” restrictively, applying them
exclusively to short-term technical interruptions
and not permitting them to justify systematic
breaches of the cold chain.

Case 4. Cargo Shifting and Additional
Discharge Expenses: Who is Liable for the
Losses?*

Not all cargo damage during sea transportation
is caused by natural forces; it is often the result
of the carrier’s improper performance of its
obligations regarding the stowage and securing
of the cargo. The following case is illustrative.
The policyholder arranged the transportation of
equipment on the Shanghai-St. Petersburg route.
Upon discharge at the port of destination, the
packages were found to have shifted and the cargo
was found to be damaged, resulting in additional
expenses for unloading and repackaging, as well
as increased handling charges for the damaged
cargo. The carrier attributed the damage to a
storm. However, the experts engaged in the case
identified a different cause-improper stowage
of the cargo units in the vessel’s holds, as well as
insufficient separation and securing of the cargo
stacks. After recognising the incident as an insured
event, the insurer paid insurance indemnity and
subsequently, by way of subrogation, filed a claim
against the carrier (arts. 15, 393, 965, and 1064 of
the CQ).

The insurer’s legal position was based on the
fact that the losses incurred, both as a result of the
damage to the cargo and in the form of additional
expenses for handling the damaged cargo, were
directly caused by the carrier’s conduct. The key
argument was that these losses would not have
occurred if the carrier had properly secured the
cargo, exercised due care, and duly performed
its contractual obligations. Had these obligations
been properly performed, the cargo entrusted to
the carrier would have been delivered in good

¢ Case No. A56-100753/2022.
“ Case No. A40-347321/2025.
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condition, and no loss would have occurred.
Accordingly, the carrier, as the party responsible for
the safe delivery of the cargo, is liable for the losses
incurred, and its reliance on the storm, which was
disproved by the expert opinion, does not exempt
it from liability.

At present, the case is pending before the court.
The insurer’s strong evidentiary position, supported
by the expert opinion establishing the actual
causes of the cargo shift and damage, creates
favourable conditions for resolving the dispute by
way of a settlement agreement.

Lessons from Practice: A Brief Summary
Adjusting insurance claims arising from

maritime carriage is a complex legal task that
requires careful consideration of domestic and
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international law, established case law, and the
customs of maritime trade. Modern challenges,
including sanctions, digitalisation, and changes
in the international legal framework, require
market participants to pay greater attention to
the contractual regulation of their relationships
and the proper preservation of evidence.

Effective protection of the parties’ interests
is possible only through a systematic approach
combining competent legal support, proactive
risk management, and the use of modern
technological solutions. At the same time,
further development of Russian legislation
governing the adjustment of insurance claims
arising from carriage by sea, including its
adaptation to the realities of sanctions, remains
a key priority for both legislators and legal
practitioners. m



Onbra NaxapeHkKo,
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®uHaHcoBbI yHUBepcuTeT npu MpaBuTenbctee PO

Knbeppuckn n HaBUrayMoHHan
oLnOKa: rpaHnLbl OTBETCTBEHHOCTU
B COBPEMEHHOM MOPCKOM

CTPAX0BaAHUM

1. Bctynnenune

Pa3BnTre HOBbIX TEXHONOIMNI HE TONbKO NpK-
BOAUT K POCTY NPOU3BOAUTENBHOCTU U CHU-
XKEHUIO U3JepxKeK, HO N BrieYeT MOBbIWEHHbIE
pUCKK OT MX ncrnonb3oBaHmA. COrnacHo oTyeTy
MarikpocodT o unpposoii 3awute 2024 roga
B nepuopg ¢ uona 2023-ro no nonb 2024-ro,
nosib3oBaTtesnn ctankusanncob ¢ 600 mnnnnoHa-
MU KnbepaTak B AeHb'. Mo gaHHbiM CYTUR Inc.,?
B 2025 roay 3adunKcupoBaHo 828 Mopckux Knbe-
paTak, uto Ha 103% 6onblue, YeM B NPeabIAYLL NI
rog 3. B poknapge 3a 2025 rog MarikpocodTt oTme-
YaeT, YTo TPaHCMOPT ABAAETCA OQHOW M3 raBHbIX
uenen knbeparak, a 3T0 BneyeT Kak Lndposble,
TaK 1 MaTepuasnbHble nocneacteua’. Hannume ma-
TepuanbHoro ywepba oT fencTenin B LMGppPoBON
cpegfe TpaHCcOOPMUPYET KiTacCMUYeCKOe NoHATHNE
MOPCKOrO prcKa 1 3acTaBnAeT NepeoCcMbICINTb
rPaHMLbl CTPAaXOBOro NOKPbITAA B MOPCKOM CTpa-
XOBaHUMW.

2. MoHATVe N CBONCTBA KNbeppucka

EnvHoe onpeneneHune knbeppuricka n KnbepuH-
umMaeHTa ewe He cGOPMUPOBANTOCH. YUACTHUKM
pblHKa CTPaxoBaHWA XapaKTepusyT Knodep-
PUCKKN KaK «1tobble pUCKW, BO3HUKAlOLWME B pe-
3ynbTaTe MCNONb30BaHUA MHGOPMALMOHHO-
KOMMYHMKaLUNOHHbIX TEXHONOTUI 1 CTaBAWwmMe
nog yrpo3sy KoHGMaeHUNanbHOCTb, JOCTYMHOCTb
N LUeNoCTHOCTb AAHHBIX U YCAYT B OTHOLWIEHUN
3TUX JaHHbIX» °. [INA NOHMMaHUA cneundukn
3TMX PUCKOB BaXKHO 06paTUTbCA K Knaccnuduka-
LUUM 06BEKTOB, KOTOPble MOFYT ObITb OT HUX 3a-
cTpaxoBaHbl. CornacHo nccnegoBaHuto OpraHu-
3aL MM SKOHOMMYECKOTO COTPYAHMYECTBA 1 pa3-
ButuA (O3CP), o6bekTaMun KnbepcTpaxoBaHua
MOTYT ABNATbCA: NepepbiB B paboTe; wrpadsbl;
neHu; GU3nNYeCcKnii yiwepob nMyLecTBy — 00beKTy
KnbepaTaku, KOTOPbI He BCcerga npAMo CBA3aH
C MopensiaBaHVeM; TefleCHble NOBPeXAEHNA 1
CMepTb, a TaKXKe OTBETCTBEHHOCTb AMPEKTOPOB

! Microsoft Digital Defense Report 2024. URL: https://cdn-dynmedia-1.microsoft.com/is/content/microsoftcorp/microsoft/
final/en-us/microsoft-brand/documents/Microsoft%20Digital%20Defense%20Report%202024%20%281%29.pdf (aaTta 0b-

paueHua: 11.03.2026).

2CYTUR Inc - paspaboTunk nnatdopMsl Mopckol knbepbesonacHoctt CYTUR Inc.
® Maritime Cyber Threat White Paper 2026. URL: https://download.cytur.net/Maritime_Cyber_Threat_White_Paper_2026_

eng.pdf (nata obpauermna: 11.03.2026).

“ Microsoft Digital Defense Report 2025. URL: https://cdn-dynmedia-1.microsoft.com/is/content/microsoftcorp/microsoft/
msc/documents/presentations/CSR/Microsoft-Digital-Defense-Report-2025.pdf#page=1 (gata obpaujerms: 11.03.2026).

5 Enhancing the Role of Insurance in Cyber Risk Management.URL: https://www.oecd.org/content/dam/oecd/en/
publications/reports/2017/12/enhancing-the-role-of-insurance-in-cyber-risk-management_g1982a47/9789264282148-en.

pdf (nata obpaueHna: 11.03.2026).
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N SOMXHOCTHbBIX nuus. [1nAa aHanMsa npaBoBoO-
ro onpegeneHuns Knbepprcka CTONT 06pPaTUTLCS
K onpefeneHunio Knaccuyeckoro CTpaxoBoro pucka.
Tak, NOHATKE CTPaAXOBOrO PUCKa MOXET ObITb chop-
MYJIPOBAHO KaK «BO3MOXHOE NPUUYNHEHNe Bpeaa
B pe3ynbTaTe BO3AENCTBUA onpeaeneHHoN onacHo-
CTV C Y4ETOM BEPOATHOCTHBIX XapaKTepUCTUK Npu-
UYMHEHWA 3TOro Bpeaa 3ToM onacHOCTbio»’. cxoan
13 ONpefeneHuns, MOXXHO CKa3aTb, UTO CTPAXOBOMY
PUCKY NPUCYLLM CBONCTBA OMACHOCTU, BO3MOXKHOIO
NPUYNHEHNA Bpefa OnacHOCTbIO, MPUYNHHO-CNea-
CTBEHHOW CBA3W MEX[Y OMACHOCTBIO Y MPUYNHEHN-
€M Bpefa, BEPOATHOCTHOrO NPUYNHEHNA Bpeaas.
B aHrnnnckom JOKTprHE MOPCKOro CTpaxoBa-
HMA CTPaxXOBOW PUCK NpefcTaBnsaeT cobon npea-
YCMOTpPEHHOE 10roBOPOM CObbITUE, BPeJOHOCHOE
LeNCcTBMe KOTOPOro MOXET MPUBECTU K yTpaTe
WAN YMEHDBLUIEHWIO UMYLLECTBEHHbBIX UHTEPECOB
CTpaxoBaTens unu BbirogonprobpeTatens. Takxe
CTPaxoBOW PUCK MOXKHO OXapaKkTepu3oBaTb yepes
ero cneuynduryeckne yepTbl — TaK, PUCK JOJKEH
6bITb CyyariHbim (fortuitous), TO eCTb He ABNATLCA
06bIYHbIM NPOLLECCOM BO3AENCTBUA MOPCKUX NPU-
POAHbIX ABMIEHNI HAa OOBEKT CTPAaxoBaHMA %; pUCK
LOJIXKeH npeacTaBisaTb COO0M ONMacHOCTb, KOTopasn
ABNAETCA CIeACTBMEM HABMraLMy UK CBs3aHa
C Hel, TO eCTb MeTb HeoBXoAVMYI0 CBA3b C MOPEM
N XapakTepom MopcCKoro npeanpuatna'®, bonee
TOrO, TaKOW PUCK JONXKEH UCXOAUTb OT «BHELL-
HUX» CJlyYalHbIX OOCTOATENBCTB, YTO OT/INYAET
€ro OT CBOWCTB, MPUCYLUMX CYAHY UK rpy3y B CUNTy
MX NPMpPOAbI Kak BELW, TO eCTb OT eCTECTBEHHOIo
M3HOCA UMW BHYTPEHHUX MOPOKOB''. Kak 1 06bIYHbIN
CTPaxoBOW PUCK, MOPCKOWM PUCK AOMKeH 06M1agaThb
CBOVICTBOM BEPOATHOCTU, KOTOpas onpenensaerca
yepes CTaTUCTMYECKME laHHbIE O HACTYM/eHnn
aHaNornyHbIx cobbiTnin'> Mpruem Takasa BepoAT-

HOCTb JOJT)KHA HOCUTb JIMLLIb BO3MOXHbI XapaKTep,
a He ABNATbCA HeU36exXHON '3,

Knbeppurck cxox € KacCuYeCcKUM CTPaxoBbiM
puckom. Tak, Ana Hero xapakTepHa Heonpeae-
NEHHOCTb B CUJTY LWMPOKOTO NEePeYHsl BHELLIHUX
OeNCTBUIN, NPOBOLUMPYIOLUX HACTyNaeHne cTpa-
XOBOTrO C/lyyas — Hanpumep, HenpegHamepeH-
Hble aKTbl B BUE CUCTEMHbIX COOEB WM 3/10Ha-
MepPEHHbIe aTaKy JINL, HE NMEILMX OTHOLEHNS
K cTpaxoBaTento'. Kak 1 nioboi cTpaxoBon puck,
Knbeppurck npeanonaraeT HacTynaeHne Hebnaro-
NPUATHbBIX MOCNeACTBMI ANA 3aCTPAXOBAHHOIO
nHTepeca'. Tak e, Kak 1 OJsa BbinjaaTbl BO3Me-
LWEeHMA Mo N6OMY PUCKY, MEXAY OMacHOCTbIO
1 BpeAoM AOSTKHA OblTb YCTAaHOBIEHA MPUUYNHHO-
cnepcTBeHHas ¢BA3b. OgHaKO C yueToM pacTyLuen
aBTOMaTM3aL My MOPeniaBaHUsA CTOUT OTMETUTD,
yTo Bpes LUndpoBbIM CUCTEMAM MOXKET NMOBJIEYb
He TONbKO HapyLUeHne B paboTe aBTOMATUYECKNX
CMCTEM KOHKPETHOTO CYAiHa, HO 1 Bpes nmylle-
cTBY. B Takux cnyyaax nepep cTpaxoBLMKamM
BCTAaHET BOMPOC O HaJIMYNN HEMOCPEACTBEHHOM
NPUYMHHO-CNeACTBEHHON (proximate causation)
CBA3M MeX [y, HanpumMep, KnbepaTakon 1 KOCBEH-
HO CNpoBOUMpPOBaHHbLIM Noxapom's. C yuetom
bopmynupoBok fire n explosion policies, He yKa-
3bIBAOLLMX HA OTPAHUYEHHDIN NepeYeHb NPUUNH,
NPOBOLUPYIOLNX CTPAXOBble Cilyyaun, MOXHO
NPeanonoXnTb, YTO Cllyyam noxapa U B3PbIBOB,
HacTynuBLle B pe3ynbrate Knbepataku, 6yayT
NOKpbIBaTbCA CTaHAAPTHbIMKU nonncamn'’. OgHa-
KO [laHHbIV BOMPOC BO3HUKAET HE TOJIbKO B CBA3MU
C KOCBEHHOW NPUYMHON UMYLLEeCTBEHHbIX Nocnea-
CTBUIA, HO 1 B CBA3M C BO3MOXXHOCTbIO OCTAaHOBKM
paboTbl LMPPOBbLIX CUCTEM, 3aTPYAHAOLWMX pabo-
Ty cyfHa unm nopTa, 6e3 pakTnyeckoro yuepba
nmyLecTy'®,

¢ Enhancing the Role of Insurance in Cyber Risk Management(OECD 2017). P. 20-21.
" ®orenbcoH H0.B. CTpaxoBoe npaBo: TeopeTnyeckne oCHOBbI U NpakTuka npuMeHeHna M. 2012. C. 133.

8 CM. Bbiwwe. Tam xe. C. 138.

? Howard B. The Law of Marine Insurance. Oxford. 2006. P. 332

'%lbid. P. 338-341.

" Global Process Systems Inc v Syarikat Takaful Malaysia Bhd (The Cendor Mopu) [2011] UKSC 5 [81].

2 ®orenbcon H0.6. Ykas. cou.C. 142
¥ Bennett H. Op. cit. P. 476

“Wang F. The role of insurance in regulating cyber risks in the shipping industry / Research Hanbook on Marine Insurance

Law / ed. Ozlem Giirses. Cheltenham. 2024.

'8 Kak ykasaHo B noknagne O3CP: ¢puHaHcoBbIe, MMYLLECTBEHHbIE MOTEPU, OTBETCTBEHHOCTL Nepes TPEeTbUMM MLaMu

'* Howard B. Op. cit. 302.

17 Ozcan F. Digital to Physical: Cyber-Related Fire Risks in MASS// Journal of Physics: Conference Series. Vol. 3123. URL:
https://iopscience.iop.org/article/10.1088/1742-6596/3123/1/012035/pdf.

18 Ozcan F. Can a Cyber-Attack on a Mobilised Vessel Qualify as Capture and Seizure under English Matine Insurance Law?
// NUS Centre For Maritime Law Working Paper Series. 2026/3. P. 30.
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CTonT OTMEeTUTb, UTO KNGEPPUCKM MOTYT NpPO-
ABNATLCA KaK B YMbILJIEHHbIX AENCTBUAX, HanpaB-
NEHHbIX HA NPUYMHEHWE BPeaa, Tak N B HEYMbILU-
NEeHHbIX, cyyarHbiXx cobbliTuax. MHoroobpasue
Knbepyrpo3s NoATBEP)KAAETCA OTKPbITHIMU 6a3amMm
JlaHHbIX — Hanbonee pacnpocTpaHeHbl DDOS ataku,
nporpammbl-BbIMOraTenn (ransomware) u Bpego-
HOCHble nporpammbl (malware), rnyweHune curHana
GPS n nogmeHa gaHHbIX B HaBUIaLVOHHbIX CUCTe-
Max (ECDIS, AlS), a TakXe Kpaka uHdopmaumnn'®,
B niobom cnyyae Bpef, MpUUMHAEMbIA 1 YMbILLTIEH-
HbIMUK gencTeuAaMU (cyber acts), n cnyyanHbIMm one-
paLvoHHbIMU owmnbKkamu (cyber incidents) B ceoem
MHOroo6pasnn 1n HenpeackasyemocT, CO3aaeT
npob6nemy AonAa CTPaxoBLMKOB, Tak Kak BEpPOAT-
HOCTb HaCTYMJIeHUA CTPAXOBOro Cjlyyas 3aBUCUT
OT ynpaBfieHnA Knbeppuckamm Ha KOHKPETHOM
cynHe”.

3. CBA3b MeXAy Knbeppuckom
N KnbepnHungeHTom

C yyeTom TOro, UTo KNGEPPUCK ABNAETCA BEPO-
ATHOCTHOWN XapaKTepUCTUKOW 1 NpegMeToM CTpa-
XOBOW OLEHKU, OH OXBATbIBAET LUMPOKMI NepeyeHb
YMbILLJIEHHbBIX N HEOCTOPOXKHBIX AEVCTBUI, CNOCO6-
CTBYIOLLMX HACTynneHno Bpeda. B cBoto ouepepp,
KNOEPUHLMAEHT, Kak U MHUMAEHT Ntoboro poaa,
O3Hauaert «cniyyam» (casualty), «cobbiTne» (event)
UAN «MpoKnCLIeCcTBUE» (occurrence), ToO eCTb UC-
TOYHUK KOHKPETHOro CO6bITUA, NPONCXOAALLErO
B OnpefesieHHOM MecTe B onpefesieHHoe Bpems
onpepeneHHbim obpasom?’. Hanprmep, 310 MoxeT
ObITb yTpaTa NN HECAHKLMIOHMPOBAHHOE YHUYTO-
XKeHre, N3MeHeHne, packpbITMe Un nonyyeHme
[OCTyna K undpoBoi cucteme?,

Onpepenntb CBA3b MeXAY PUCKOM U NHLM-
LEHTOM MO3BOJNIAET HANMUME MEXIY HAMU «HEMO-
CpeACcTBEHHOW MPUYMHHO-CNIeACTBEHHOW CBA3U»

I1l. CTATbU

(proximate cause) %. Pa3Butne aHrmninckom cypeod-
HOW MPAKTUKW BbIZENNOo ABa GaKTopa, BANAIOLLMX
Ha «HernocpenCcTBEHHOCTbY MPUUYNHHO-CNeACTBEH-
HOW CBA3U: BO-NEPBbIX, 3TO BpeMeHHaa Henocpea-
CTBEHHOCTb, BO-BTOPbIX, €€ «3PPEKTUBHOCTbY,
TO eCTb Posib pakTopa B NOSABAEHUN HEMOCPeS-
CTBEHHOTO pe3ynbTaTta*. IPPHeKTUBHOCTb NPUUNHDI
BbIABNAET TOT GAKTOP, KOTOPbIV MOCNOCO6CTBOBA
HaCTynfeHUto Bpeaa, HECMOTPA Ha AeCTBrE MOp-
ckux paktopos. Hanpumep, B fene Leyland Shipping
6blN10 YCTaHOBJIEHO, YTO HeMoCpPeACTBEHHOW Npu-
UVHOW 3aTOMJIeHNA CTano ToprneanpoBaHne CYaHa,
HeCMOTpPA Ha TO, YUTO CYAHO MOC/e NOBPEXAEHNS
[o6panock Ao raBaHu, rge NPoOU3oLWwno nonaga-
Hue BoAbl B NpobounHy?. XoTa nonagaHve soabl
Ha CyfiHO Obis1o 65ve MO BPeMeHU K HaCTyneHno
MMYLLIECTBEHHbIX NOCNEACTBUN, M3HAYaNbHO MO-
ABJIeHNe NPO6OVHbI CMPOBOLMPOBasa nonasLas
B CyAHO Toprniega. B stom xe pgene 6bin chopmynu-
poBaH BbIBOA, UTO causation is not a chain, but a net,
Nno3Tomy oanH GaKTOpP MOXET NoBJeYb 3a CO60M
Lienyto «ceTb» 06CToATENbCTB. [JaHHbIN noaxog 6bin
pa3suTt B gene Allianz Insurance (2023) %, rge cyqn
paccMoTpen KOHKYPEHLMIO fBYX «HenocpeaCcTBeH-
HbIX» MPUYNH: BOEHHbIX AencTBuin B 1942 rogy
N KOHTpOJIMpyemon aeToHauumn 6omoel B 2021 rogy.
B paHHOM cnyyae HU oguiH U3 GaKkTopoB He ABNA-
eTCA eIMHCTBEHHbIM M NPAMO 3aBUCUT OT ApYyro-
ro, HeE3aBUCUMO OT BPEMEHHOIO Pa3pbiBa MeXay
HUMW. B OTHOLIEHNN KNOEPPUCKOB TaKoW Noaxoq
NPUMEHUM B Clyyasnx, Korga KnbeprHUnaeHT cTan
y3/IOM B TaKOW «CeTu» GpaKTopoB, cAeNaBWNM Ha-
CTynneHve Bpefa Hen3bexxHbim?’.

JlornyHo NpeanonoXuTb, YTO B TaKOM Cllyyae
K KnbepuHumnaeHTaM NpUMEHSAIOTCA U UHble Knac-
cnyeckue nogxonbl. Hanpumep, B gene Wayne Tank
6b110 BbIPAabOTAHO NPABUIIO, COTNIACHO KOTOPOMY
€Cnn yObITOK Bbl3BaH PaBHO3HAYHO 3P PeKTUBHDI-
MW NPUYNHaAMK, OHa N3 KOTOPbIX 3aCTPaxoBaHa,

'” Maritime Cyber Attack Database. URL: https://www.nhlstenden.com/en/maritime-cyber-attack-database (gata 06-

pauenns 20.07.2026).

20 PekoMeHaauUmu no ynpasneHunio kubepprckamu BbinyckaoTes HekoTopsiMu opradunsauusamu: URL. https://www.imo.org/
en/ourwork/security/pages/cyber-security.aspx (nata obpauerna 11.03.2026).

21 Thomas D.R. The Modern Law of Marine Insurance: Vol. 5. Oxford. 2023. P. 49.

2 NanHoe noHaTMe vHumaeHTa onucaHo B BIMCO Cyber Security Clause 2019. URL: https://www.bimco.org/contractual-
affairs/bimco-clauses/current-clauses/cyber-security-clause-2019/ (nata o6pauwenwua 20.07.2026).

2 Marine Insurance Act 1906, s 55(1).

2 Fatima Q. Breaking the chain of causation in English marine insurance law (Novus Actus Interveniens) // WMU Journal

of Maritime Affairs. 2026. P. 5-6

% Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd [1918] AC 350
? Allianz Insurance Plc v University of Exeter [2023] EWHC 630 (TCC).
27 Ozcan F. Digital to Physical: Cyber-Related Fire Risks in MASS. P. 8
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a Apyras NCKMoYeHa 13 Nosinca, To NCKYeHre
NUMeEeT NPUOPUTET 1 OCBOOOXKAAET CTPAXOBLUMKA
oT BbINnaTbi’®. OfgHaKo ecnu ofHa U3 NPUYKH 3a-
CTpaxoBaHa, a BTOpas NpPOCTO He NMOKPbIBAETCH,
a He UCKJII0YEHA, TO CTPAXOBLUMK He 0CBOOOXKaa-
eTca ot BbinnaThl?®. C yueToM pacnpoCcTpaHeHus
OroBOPOK 006 UCK/IOYEHMM CTpaxoBaHUA Knbep-
PUCKOB BEPOATHOCTb NCKITOUYEHNA OTBETCTBEHHO-
CTV CTPAxXOoBLUVMKa ANA CllyyYaeB KNbepuHUMLEHTOB
BO3pacTaeT.

Take CTOUT OTMETUTb, YTO obLlee NpaBKIo
O HenpepbIBHOCTM NPUYMHHO CBA3W, BbI3BAHHON
AENCTBMAMYN NI0AEN, OTHOCMMO 1 K KNbepUHLUMaEH-
Tam®., B gene JB Cocoa Sdn Bhd paccmaTtpuBanochb
BnusAHMe Knbepataku NotPetya Ha 3agepKy Bblga-
yn rpy3a’'. Knbepataka 6bina npri3HaHa conyTcTBy-
loLLEen NPUYNHON, TOT4a Kak NepBOHaYaibHOW ABNA-
NoCb HeobecneyeHMe NePEBO3YMKOM COXPAHHOCTM
rpy3a. Takaa 06A3aHHOCTb 3aKJouanacb B TOM YAC-
ne B obecrneyeHnn pasyMHbIX Mep no Knbepbeso-
MacHOCTKM, MOMMMO Knaccuyeckoro obecrneyeHus
HaZnexallero pasmMeLleHus. B gaHHom aene 6bi10
Npu3HaHoO, UTO KnbepaTaka He Obina «a3PpPeKTUB-
Hee» YeM HapyLLeHVe NePeBO3UYNKOM 00A3aHHOCTM
06ecneunTb COXPaHHOCTb rpy3a.

CTopoHbl cBOOOAHbI B U3MEHEHWM NPEeLENoB
CBOVX 06A3aTeNbCTB Y MOTYT U3MEHUTb TeCT Npu-
UMHHOCTW K KOHKpeTHoMmy nonucy. Hanpumep,
B oroBopke CL 380 ncnonb3yetca ¢popmynmpos-
Ka directly or indirectly caused by, uto pacwmpsaet
«CeTb» CBA3aHHbIX PpaKTopoB. B ¢T. 55 (2) Marine
Insurance Act ncnonbsyetca popmMynmpoBKa
attributable to, uTO TakXKe WNPe KNacCU4eckoro
proximately caused. B porosopax ¢ppaxta elye nc-
nonb3yetcsa consequent on wnwu arising from,

YTO NoApasyMeBaeT HaMume NPOMEXYTOUYHOTO
COObITVA MEXIY YObITKOM, TO €CTb NnoTepei GppaxTa,
1 HEMOCPeACTBEHHOW NPUYMHOW, TO €CTb 3acTpa-
XOBaHHbIM PUCKOM*2,

4. Kymynaumna Knbeppunckos

B nokTpurHe cTpaxoBaHuA 6b1510 BblpaboTaHo Mno-
HATNE KYMYNALMM PUCKOB — MPOCTPAHCTBEHHOIO
N BPEMEHHOIO COCPEfOTOUEHUS 3aCTPAXOBAHHbIX
06BHEKTOB NN MMYLLECTBEHHbIX MIHTEPECOB B OAHOM
nokauuu, YTo fenaeT nx oLHOBPEMEHHO YA3BUMbI-
MU A1 OQHOIO U TOrO »Ke CTPaXOBOro cobbITnA®,
C Takol cuUTyaumnet MOXeT He CMPaBUTbCA MPUH-
LN 3KBMBANIEHTHOCTU, Ha KOTOPOM CTPaxOBLUMKM
OCHOBbIBAIOT CBOK AeATeNIbHOCTb 3a CYET AnBep-
cndmrKauum cTpaxyembix puckos®., B oTHoLWeHUM
KNOEPPUCKOB KyMyNALMA NPUOOPETAET CUCTEMHBIN
XapakTep 1 TPaHCHaUMOHanbHbIA MacwTab®., Oc-
HOBHbIMM NPUYMHAMN BO3HUKHOBEHUA KyMyNALNM
asnatotca: (1) ncnonb3oBaHMe MAEHTUYHOIO NMPOo-
rPaMMHOro obecrneyeHns Uan obMavHbIX CEpPBU-
coB (Hanpumep, TEXHONOMMN CMYTHUKOBOW CBA3N
VSAT vnun HaBuraumoHHowm cuctemmn ECDIS) 36, (2)
B3aMMOCBSA3b MHPOPMALMOHHBIX TEXHOJOI A, One-
pUpyloLWmX LudpoBbIMM AaHHBIMY, 1 ONepaLiOH-
HbIX TEXHONOMNI, ynpasnaoLwmx Grsnyeckum obo-
pyZoBaHMEM Ha 6opTY, B TOM YMC/ie aBTOHOMHbIX
cynoB, obycnasnusaeT Gpranyeckme nocneacTBma
LUMPPOBBIX HUMAEHTOBY, (3) KOHLEHTPaLMA rpy30B
B JIOMMCTUYECKMX Y3Max C aBTOMaTM3UPOBaHHbIM
yrpasneHnem co3fiaeT PUCKU NOABNEHUA «<MOOWIIb-
HOWM» N «CTauMoHapHoW» Kymynauun®. MmasHan
OMACHOCTb KYMYMALIMY — HECOCTOATENIbHOCTb TPAAU-
LIMOHHBIX aKTyapHbIX MOAenel, KOTopble OCHOBaHbI

%Wayne Tank and Pump v Employers Liability Assurance Corp [1974] QB 57.
% Takol nogxop bein yctanosneH B aene JJ Lloyd Instruments v Northern Star Insurance Co (The Miss Jay Jay) [1987]

1 Lloyd»s Rep 32.

% 370 npaBuno Takxke npumensnocs B aene Allianz Insurance u 6sino chopmynmnpoBaHo creayiolimm obpasom: «For this
purpose, human actions are not generally regarded as negativing causal connection, provided at least that the actions

taken were not wholly unreasonable or erratic».

1 JB Cocoa Sdn Bhd and Others v Maersk Line AS [2023] EWHC 2203 (Comm).

% Song M., Causation in Insurance Contract Law, 2nd ed. Oxford. 2024. P. 180

% Freichel, Stephan L. K.; Wortge, Johannes K.; Haas, Arthur; ter Veer, Lars Cargo Accumulation Risks in Maritime
Supply Chains: A new perspective towards Risk Management for Theory, and Recommendations for the Insurance
Industry and Cargo Shippers // Bundesvereinigung Logistik (BVL). Vol. 15. No 1, P.. 3.

% Risk Management Solutions, Inc.; Cambridge Centre for Risk Studies. Managing Cyber Insurance Accumulation Risk.
URL: https://www.jbs.cam.ac.uk/wp-content/uploads/2020/08/crs-rms-managing-cyber-insurance-accumulation-risk.

pdf (naTa obpauieHns: 11.03.2026).

% Li M., Zhou J., Chattopadhyay S., Goh M., Maritime Cybersecurity: A Comprehensive Review. // IEEE Transactions on

Intelligent Transportation Systems. 2024. P. 1.
% Ibid, P. 1.

¥Gaskell N. and Forrest C. Cyber-worthiness in shipping. Oxford. 2026. P. 4.
% Freichel, Stephan L.K.; Wortge, Johannes K.; Haas, Arthur; ter Veer, Lars (2022] ..., C. 3.
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Ha He3aBNCMMOCTU COOBITUN, B CBA3U C YeM CUTYa-
LuA, KOrga MHOTVE CTPaXOBLYMKM MOTYT ObITb Mo-
pakeHbl OfHOBPEMEHHO, NMPOCTO He yunTbiBaeTcA®.
Ha HblHelwHeM 3Tane pa3BuTuA MHGOPMALMOHHbBIX
TEXHONOMI CIIOXKHO NPeacTaByTb TakKoW MacluTab
KMbepuHUMIEHTA, KOTOPbI MOBEK Obl HACTyMnIe-
HMe Pa3HOro pofa CTPaxoBbIX Clly4aeB Y He CBA3aH-
HbIX APYT C APYroM CTpaxoBaTesiel B TakoM obbeme,
YTO CTPAXOBLUMKN He CMPABUNNCDH Obl C BbiNIaTamu
no BceM Takmm cnydaam. OgHako € yueTom TeMrnoB
pa3BUTMA TEXHONOTMIN 1 MHOroobpasnsa cnocobos
KnbepaTtak Takaa CUTyaL A MOXKET BO3SHUKHYTb
KakK MYUH1MYM NOKaNbHO, Harnpumep 13-3a IoKanb-
Horo c6os nnu atakn®,

5. Aeno Watford Community Housing Trust
v Arthur J Gallagher Insurance Brokers Ltd

B oTHOWeHWK cnTyaumm, Korga MHUMAEHTOM
3afeTa rpynna nuu, npepgbaAsnsaoowan Tpebosa-
HUS K O HOMY INLY — CTPAxOBLUUKY, aHFINNCKan
npaBoBas AOKTPUHA UCMOMb3yeT MeXaHW3M arpe-
raumm yooITKoB (aggregation of losses), Ha ocHoBe
KOTOPOro HeCKOJSIbKO MpeTeH3nin obbeanHATCA
B OZHY ANs Lienei cobniogeHna TMMUTOB MNOKPbLITUS
Npw YCIOBMK, YTO BCE NPETEH3UM BO3SHUKIN U3 Of-
HOro NCTOYHMKA UK NePBOHaYabHOWM MPUYUHDI
(original cause) *'.

Ha 3Tom $poHe cTonT OTMETUTD aHMMMNCKNIA Npe-
ueneHt Watford Community Housing Trust v Arthur
J Gallagher Insurance Brokers Ltd**, B koTopom 23
mapTa 2020 roga coTpyaHuk ctpaxosatens (Watford
Community Housing Trust) olumbo4yHO pa3socnan
3J/IeKTPOHHOE nNucbMo 3167 nonyyarenam, gony-
CTUB YyTeuKy nepcoHanbHbIX faHHbIX 3544 nuu,.
70 cobbITe MHMUMMpoBano 1136 xanob, n3 Ko-
TOpbIX 0Koslo 1050 6biny Npr3HaHbl 060CHOBaH-
HbiMK TpeboBaHuAMKN. CTpaxoBaTesb NpeabABUN
nck csoemy 6pokepy (Arthur J Gallagher Insurance
Brokers Ltd) 3a npodeccmoHanbHyto HeOPeXKHOCTb,
BbIPa3MBLLYIOCSA B HECBOEBPEMEHHOM yBedoMIie-
HUW OZHOTO 13 TPEX NOTEHLMNANTbHO NMPUMEHUMbIX
CTPaxoBLUMKOB MO Nonucy npodpeccrnoHanbHom oT-
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BeTcTBeHHOCTU (Professional Indemnity Insurance).
Bpokep, Npu3HaB HEOPEXHOCTb, HAaCTaKBas Ha 3a-
WK1Te BCNeACTBUE «OTCYTCTBUA YOBITKOBY (no loss
defense), yTBepxfan, UTo faxe Npy Hagsexallem
yBeOMJIIEHUN YCIOBUSA O «4BONHOM CTPaXOBaHU»
BO BCEX MOJIMCAX OFPaHNYUIN 6bl COBOKYMHOE BO3-
MelleHne CyMMOol B 5 MiTH GYHTOB CTEP/IMHIOB,
KOTOPY!O CTpaxoBaTesb yXe Monyuun ot gpyrux
CTPaxOBLUNKOB.

[laHHOE [1e/10 MHTEPECHO PACCMOTPETb C TOUKM
3peHNA NPUMEHEHNA [OTOBOPHbIX MEXAHM3MOB
arperauunu, No3BoNALMX KBaMGULUMPOBATb MHO-
KeCTBO UHANBUAYASbHbIX TPeOOBaHUI Kak eauHbIN
CTPaxoBOW CyyYan ansa uenen onpegeneHna numu-
TOB OTBETCTBEHHOCTU U NPUMEHEHUA GppaHLL3bI.

Bo-nepBbix, cyn npoaHanusnposan aencrene
arperaynoHHbIX OrOBOPOK, COAEPKABLINXCA
KaK B MoJimcax KnbepcTpaxoBaHUs,, Tak 1 B MOMcax
CTpaxoBaHUA NPodpeCcCUoHaNbHOM OTBETCTBEHHO-
ctn. CornacHo CoOTBETCTBYIOLLMM YC/IOBUAM JOrO-
BOPA, MHOXECTBEHHble TPeboBaHNs, BO3HMKaloLMe
BC/IeICTBME OQJHOIO U TOTO e N0 cepuin B3anMoc-
BA3aHHbIX AeNCTBMI, OLINOOK NN yNyLLEeHNIA, NOA-
NeXXanu pacCMOTPEHMIO KaK eAnHan CTpaxoBasi npe-
TeH3uA. B paccmaTpriBaeMom ene o6beanHSIoWNM
obcToaTenbcTBOM (Unifying factor) 6eina npusHaHa
€[MIHCTBEHHasA OLWMOOYHaA PaCCbifKa SNEKTPOHHO-
ro NMCbMa, NOC/YKUBLLAA MPUYNHON BO3SHNKHOBE-
HWS TbICAY MOTEHLUMaNbHbIX TPeboBaHWIA.

Bo-BTOpbIX, pelleHrie OTpaXKaeT yCTOABLUNICA
B aHMMACKOWN JOKTPUHE NOAXOL, COrNacHoO Ko-
TOpOMy arperaumsa npeacraBnaeT cobor ocobbiin
OOTrOBOPHbIV MEXAHMN3M, OCHOBAHHbIN Ha Creuu-
ANbHO CKOHCTPYMPOBAHHOM NPUUYNHHO-CNIELCTBEH-
HOW CBA3W N NpeAHa3HAYeHHbIN NnpeXae BCero
Ana onpegeneHns (a yalle BCero orpaHnYeHums)
obbema cTpaxoBoro nokpbituA*, NoaTeepans Ha-
nvyne eguHoro obveamHawwero GakTopa, cya
npri3Han, YTo MacCcoBas yTeuka NepcoHanbHbIX JaH-
HbIX BCnencTBMe ogHOro oWmnbo4YHOro AencTeums
JOJIKHA paccmaTpurBaTbCA Kak eguHoe cobbiTune
npu NPUMEHEHUN IMMUTOB CTPaXOBOW OTBETCTBEH-
HOCTW.

% Welinschi G., Cyber Insurance: International Standards and Practices // Annual International Scientific Conference
«Competitiveness and Innovation in the Knowledge Economy». 2025. P. 4.

40 CTpaxoBUMKM MOHECN 0CTAaTOYHO Cepbe3Hbie noTepu n3-3a knbepatakm NotPetya B8 2017 roga, a Takxe 13-3a
cbos B nporpaMmHom obecneyermn CrowdStrike cM. URL: https://www.insur-info.ru/press/194326/ (nata obpalierns

20.07.2026).

“"Song M. Op. cit. P. 197
“2[2025] EWHC 743 [Comm).
“Song M. Op. cit. P. 198.
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6. OrpaHnyeHne OTBETCTBEHHOCTN
CTPaxoBLYNKOB

B cBA3M C HeyperynupoBaHHOCTbIO KnbepcTpa-
XOBaHWA Y YYaCTHUKOB PblHKa CTPAXOBaHUSA MoO-
ABMJIOCb MHOTO SKOHOMUYECKMX BbI3OBOB. B oTBET
Ha HYX CTPaxOBLLMKM CTan NCNONb30BaTb OroBOP-
K1 06 UCKNIOYEHUN OTBETCTBEHHOCTM O BbiMnaTe
BO3MeLLeHNA 3a yLep6, BbI3BaHHbIN KnbepaTakoi,
13 cTaHAapTHbIX nonucos Hull & Machinery (H&M).
Tak, paspaboTtaHHasa B 2003 rogy orosopka CL 308
ncknoyaeT nobble yobITKY, ywepb unv obasartesb-
CTBa, NPAMO WM KOCBEHHO BbI3BAHHbIE UCMOJb30-
BaHMEM KOMMbIOTEPa, MPOrPamMMHOro obecrneyeHus
WK BUPYCa «B KauecTBe CPeACTBa ANA NPUUYNHEHUA
Bpeaa» (as a means for inflicting harm) *. OgHako
B LOKTPVHE NOJYEPKMBAETCS, YTO «CPELCTBO Npu-
UMHEHUSA Bpefa» NoapasymeBaeT HalMumne 3510ro
yMmblcna (malicious intent), To eCTb OroBopKa oxBaTbl-
BaeT CJyYaun UCMONb30BaHNA Knbeppucka MMeHHO
LA aTaKy; TEXHNYECKMI COO CUCTEMbI B TAKOM Ciy-
Yyae nop UCKJIlYeHVe nonagatb He fgomkeH*. Oro-
Bopka LMA 5402 (Marine Cyber Exclusion), B cBoto
ouepenb, UCKIOYaET Ntobble KNO6ep-NHLUUAEHTDI,
BKJ/IIOYasA CUCTEMHble coou 1 owmnbku. [lpyrasa oro-
Bopka, LMA 5403 (Marine Cyber Endorsement), ox-
BaTbiBaeT TONIbKO HeyMbIWIeHHble KnbeppncKm
1 UCKITIOYaEeT YMbILLNIEHHble KnbepaTtakm‘e.

B cBA3M C ncknoyeHnem KnbepuHungeHToB
N3 CTPaXOBOrO MOKPbITUS CTPAXOBLYMKMN YaCToO rbl-
TalTcA KnaccnduumpoBaTb KnbepaTakm Kak «Bpax-
Le6Hble feNCTBUA» U «aKTbl Teppopmramar (hostile
or warlike action exclusion), KoTopble TPagULNOHHO
WCKJITIOYAKTCA U3 CTaHAAPTHbIX nonncos H&M?Y .

7. eno Merck & Co Inc v ACE American
Insurance Co

Ieno Merck & Co Inc v ACE American Insurance
Co*, wnpoko n3sectHoe Kak geno NotPetya no Ha-

3BaHUIO KnbepaTtaku, npomsowenwen 8 2017 r.,
onpenennno NnoaxoAbl K TONIKOBAHMIO BOEHHbIX
NCKIOYEHNN MPUMEHNTENBHO K FOCyAapCTBEHHO
noanepxnsaembiM Knbepatakam. LieHTpanbHbIM
BOMPOCOM Crnopa CTasio onpeaesieHne Toro, Mo-
XKeT NI CTaHAAPTHAsA OroBopKa 06 MCKOYEHUN
yObITKOB, BbI3BaHHbIX «BPaXAeOHbIMM U BOEH-
HbIMUW AeNCTBUAMMY, PAaCNPOCTPAHATLCA Ha KU-
6epaTaKy, OCyLLeCTB/IEHHYIO FOCYAapPCTBEHHBIM
AKTOPOM, HO HaMpPaBJIEHHYIO MPOTUB FPaXKAAHCKOM
KoMMepueckon NHPPaCcTpyKTypbl.

MNepBoHauyanbHO aTaka Oblna HanpasfeHa
Ha rocygapCTBEHHbIE OpraHbl N KOMMepYecKue
opraHu3aumnm YKpanHbl NoCpeacTBOM KOMMPO-
mMeTauum Gyxrantepckoro nporpaMmmHoro obe-
cneveHua M.E. Doc, ogHako BnocnegcTBmn pac-
NpOoCTpaHuIacb Ha MHGOPMaLMIOHHbIE CUCTEMBI
opraHmsauyuin no scemy mmpy. B pesynbrate 3a-
pakeHnsa 6onee 40000 KoMnNbloTEPOB rNobasb-
HOW KoprnopaTuBHoW cetTn kKomnaHua Merck & Co
noHecsna yobITKU, OLeHBaeMble MPUOAN3UTENBHO
B 1,4 mnpg gonnapos CLUA.

CTpaxoBLWnKN, NpegocTaBuUBLINE MOKPbITUE
Nno AOroBopam CTPaxoBaHWA NMYLLECTBaA MO MO-
nenw all risks, oTKa3anu B BbinaTe CTPAaxoBOro
BO3MELLEHNA, COCNABLLNCh Ha UCKITIOYEHNE, Ka-
cawuieecsa ybObITKOB, Bbl3BaHHbIX BpaxaebHbl-
MU U BOEHHbIMU AeNCTBUAMM MPaBUTENbCTBA
nnbo nHom cyBepeHHoM BRacTu. MNpu peweHun
JaHHOTO Jena Cyh ucxogun us cnepytouero.
Bo-nepBbix, cya yCTaHOBWJ, YTO CTpaxoBaTenb
MMen NonHoe NpPaBo 0XKAaTb, YTO AAaHHOE UC-
KJloUYeHe OTHOCUTCA TONBbKO K «TPaguLNOHHbIM
dbopMam BefeHMA BOVHbI» C NPUMEHEHeM Gpu-
3MyecKkor cunbl. Kak oTMeYeHO B peLleHnn, «He-
CMOTpPS Ha TO, YTO KMbepaTaky cTanu oOblYHbIM
ABNIEHNEM, CTPAXOBLUMKN He NPeANPUHANIN NOo-
MbITOK NU3MEHUTb A3bIK UCKITIOUYEHUI, YTOObI yBe-
AOMUTb CTpaxoBaTeNA O HAMEPEHUN UCKIIOUYNTD
Knbep-nHumaeHTbl»*®. Bo-BTOpbIX, HA OCHOBaHUN

“ Cwm. nanpumep Institute Cyber Attack Exclusion Clause (CL 380) 2003 roga, paspabotaryio Lloyd»s

Market Association cosmecTHo ¢ International Underwriting Association, URL: https://www.allianz.com.
tr/content/dam/onemarketing/aztr/allianz/pdf/diger/Tekne-Kloz-Metinleri-04022020. pdf (nata obpauierma 20.07.2026).
“Suri M. Autonomous Ships And The Proximate Cause Conundrum - A Maritime And Insurance Law Tango // Journal of

Maritime Law and Commerce, 2020, Vol. 51, No 2, P.. 174.

“ | MA5402 Marine Cyber Exclusion n LMA54032019 ropa, paspabotarHele Marine Cyber Endorsement ot Lloyd»s Market
Association, URL: https://www.locktonomni.com/posts/marine-cyber-exclusion-new-exclusion-clauses-from-lloyds

(nata obpauiermna 20.07.2026).

7 The «Five Powers» War Exclusion Clause (JC2023-024), URL: https://www.garex.fr/app/uploads/2023/07/JC2023-
024-Five-Powers-War-Clause. pdf (nata obpauerus 20.07.2026)..
“ Merck & Co Inc v ACE American Insurance Co 293 A 3d 535 (NJ Super AD 2023).

¥ Merck & Co. Ibid. P. 11 - 12.
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HOPM MeXXAyHapoAHOro npasa cyg yCTaHOBUA,
4TO TEPMUHBI war n hostilities nCTOpMYeCKN NOHK-
MaloTCA Kak NCMNoNib30BaHNe BOOPY>KEHHOW CUIlbl
MeXay conepHuyarLwmmm rocygapctsamu. C yye-
TOM 3TOrO CyJl COrNacuIICA, UTO pacCluMpeHne 3TUX
NOHATWI ANA BKIIOYEHMA B HUX LMPPOBOI aTaKku
NPOTMB KOMMepYeCcKoW KoMnaHnn (HekombaTaH-
Ta NO MeXAYHapOoAHOMY MpaBy) NPOTUBOPEUMNT
NPUHLKMNY Y3KOTrO TOIKOBAHWNA NCKIOYEHNIA™.

CTouT OTMEeTUTb, YTO U B aHMIMNCKOM npase
pacnpocTpaHeH noaxod, COrnacHO KOTOPOMY
NONOXeHNA, paclnpaLLmne CTpaxoBoe MOKpPbI-
TVe, TONKYIOTCA PaCUIMPUTENIbHO, @ MONOXKEHUS,
OorpaHunumMBaLLme ero (To eCTb UCKNIOYEHNA), —
orpaHuunTenbHo’'. [laHHbIN BbIBOA Cyd caenan
ANA 3alWNTbl Pa3yMHbIX OXKMAAHWUI CTpaxoBaTens,
KOTOPbI UMEN NPABO OXKMUAATb, YTO UCKIIOUEHMNE
OTHOCUTCA TOJIbKO K «TPaAULMOHHBbIM popmam
BeJleHNA BOWHbI»*2,

MNpobnema HeACHOCTM TONKOBaHMA NpuBena
K CMTyauuu, Korga nogpasymMeBaeTca, UTo Kmubep-
PVCKM NOKPbIBAIOTCA MOAINCOM U3-3@ OTCYTCTBMA
ABHOTIO NCKNYeHMA>. B OTBET Ha Takoe nonoxe-
Hue pgen 16 aBrycta 2022 roga Lloyd»s BbinycTtun
MHOPMALMOHHOE NMNCbMO, B KOTOPOM 06A3an
YYaCTHUKOB pblHKa ¢ 31 mapTa 2023 roga nu6o
ABHO MCKNOYaTb, MO0 NOATBEPXKAATb NOKPbITME
yulep6a oT aTak, noaaep>K1MBaeMbIx rocygapcraa-
M,

B QOKTpUHe TakXe aHanM3npyTCcA UHble
OrOBOPKMW, KOTOPble B TEOPUM MOTYT NO3BOSINTb
KBanuduLmpoBaTb aTaku yepes MHble OnacHo-
cTu. Hanpumep, onA oroBopok o 3axeare (capture
and seizure) Tpebyetca ¢usnyeckoe obnagaHue
UK NPUCYTCTBME GU3NYECKON CUSIbI, YTO UCKITIO-

I1l. CTATbU

yaeT NPUMEHEHNE K HeMaTepurasbHbIM Knbepa-
Takam*. bonee peanucTUYHON BbIFMAQUT KBanu-
burKauua kmbepaTaku, He JOCTUTHYBLLEN YPOBHA
BOEHHbIX AENCTBUI, KaK akTa Teppopu3Ma unm gemn-
CTBUI NNLL, PYKOBOACTBYIOLIMUXCA NONUTUYECKAMY
MoTvBamu®®. [1na 3Toro TpebyeTcs yCTaHOB/IEHWE
yMbIClla Ha MPUYMHEHNe Bpeda CTpaxoBaTesio
unu obuwecTtsy B Lienom (malicious intent) .

B nTore 13-3a MHOrOUYNCNEHHbIX UCKITIOUYEHNI
M NPaBOBOI HeoMNpeaeneHHOCTV B OTHOLEHUN
KN6epprcKoB 1 KNbepuHUMOEHTOB CTpaxoBaTesb
Hepe[Ko OKa3blBaeTCcA B CMTyaluuu, Korga 3atpya-
HUTESIbHO 3apaHee onpeaennTb 06bem CTpaxo-
BOro NMokpbITA. OfWH U TOT e NHLUMAEHT MOXET
ofHOBpeMeHHO 0bnafaTb NPr3HaKamy HECKObKNX
$aKTOPOB, YaCTb 13 KOTOPbIX MOXET OblTb NCKIIIO-
UeHa, YaCTb — MOKPbIBATLCA MOSIMCOM, @ YaCTb — HET.
Mpuuem NpaBoBas KBanudrKauus NHLMAEHTA Ha-
NPAMYIO BINAET Ha BO3MOXHOCTb NOJTyYeHns CTpa-
XOBOrO BO3MelLLeHUA. [lononHMTENbHbIE CNOXHOCTA
BO3HVKAIOT BCNIEACTBME KOHKYPEHLIMN HECKOJTbKIX
WCKJIOYEHWIA, pa3nuunii B GopmMynmpoBKax CTpa-
XOBbIX OFOBOPOK 1 OTCYTCTBMA eANHbIX KpUTEpPUEB
pa3rpaHnuYeHns yMbILWNIEHHbIX KnbepaTak 1 Hey-
MbILLIEHHBIX KNGeprHUMAEHTOB. B pe3ynbTaTe crnop
MeXJy CTOPOHaMU CMELLIAETCA C BOMpoca 0 paKTe
HacTynneHusa yuepba Ha BONPOC O ero opuaunye-
cKol KBanmdmKaumm 1 yCTaHOBJIEHUUN Henocpes-
CTBEHHOW NpUYMHbI (proximate cause). Takas He-
onpeaeNieHHOCTb YBENMUMBAET CyaebHble U3aepK-
KM, CHUXKaeT npeackasyeMocTb pacnpeneneHums
PUCKOB MeXJy CTpaxoBaTenem 1 CTPaxoBLNKOM
1 npenaTcTByeT 3GPEKTUBHOMY Pa3BUTKMIO PbIHKA
MOPCKOrO CTPaxoBaHWs B YCJIOBUSX LdpoBU3aLm
CYOOXOACTBA.

% Princeton Ins Co v Chunmuang 151 NJ 80, 95 (1997).

" Hanpwmep, B fene Morley v United Friendly Insurance Plc [1993] 3 AlLER 47 cyn ycTaHoBWa, 4TO UCKITIOYEHWS B CTpa-
XOBOM MOJSIUCE HYXXHO TONKOBaTb Y3KO, MOCKOMbKY N0BOM MHOW NOAX0S HEONPaBAaHHO yMeHbL WA Bbl pa3mMep CTPaxoBoro
BO3MeLLEeHWs, Moy4eHne KOToporo Bbino Lenbio npuobpeteHns nonuca. Bonee Toro, KOMMepYeCKMIA CMbICA CTPaxoBaHMs
no mofenu all risks B TakoM cnyyae Bbl NPOCTO TepsAncsa 1 cTpaxosaTenb, NprobpeTas NoaWC Takoro TMna, cTankmneancs ool
C BCeoObEMIOLMM CMUCKOM UCKIIOYEHWIA, YTO flenaeT HeBO3MOXHbIM onpefenerune peanbHoro obbeMa nokpeITUS.

52 [1TaHHbIM NOAXOA OCHOBLIBAETCS HA @HTIMICKOM [JOTOBOPHOM MNpase, KOTOPOe CTPEMUTCS NPeAoCTaBnTb rapaHTiun cTpa-
X0BaTensaM A5 onpeLeseHHOCTU CTPaxoBOro NOKpbITUS. B KaxaoM cnyyae cyf aHanunsvpyeT Te AW MHble TeKCTyanbHble,
npaBoBble UnW GakTnyeckre 06CToATENbCTBA A1 YCTAHOBAEHMS HeobXoAMMOro obbema CTPaxoBOro NoKpbITUsA. Hanpw-
mep, B gene Financial Conduct Authority v Arch Insurance (UK] Ltd [2021] UKSC 1 cyn oTkazanca ot byksansbHoro abeypp-
HOrO NPOYTEHMS AOTrOBOPA B NO/b3Y CTPAXOBLUMKOB AN COXPaHEHUs KOMMepYeCKow Lenn 4orosopa.

% Wang F. Op. cit

% Market Bulletin, Ref: Y5381, URL: https://assets.lloyds.com/media/35926dc8-c885-497b-aed8-
6d2f87c1415d/Y5381%20Market%20Bulletin%20-%20Cyber-attack%20exclusions. pdf (aata obpawierus: 20.07.2026).

% Ozcan F. Can a Cyber-Attack on a Mobilised Vessel Qualify as Capture and Seizure under English Matine

Insurance Law.P.. 4

% Dadiani D. Cyber-security and marine insurance, master»s dissertation, 2018, WMU. P. 39.

% DMerkin R. Marine Insurance Legislation, 5th ed. Oxford. 2014. P. 217.
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8. 3aKknioueHune

Taknm obpa3som, LndpoBM3aLma MOPCKOro
TpaHcnopTa NPUBOAUT K TOMY, UTO KNbepuH-
LMAEeHTbl nepecTalT OblTb UCKIKUYNTENBHO
TeXHUYeCcKor Npobnemor n OKa3biBaloT HeMo-
CpefCcTBEHHOE BUAHME Ha NPUMEHeHne Knac-
CNYECKUX UHCTUTYTOB MOPCKOFO CTPaxoBOro
npasa. [1py 3TOM OCHOBHOW NPaBOBOW BOMNPOC
3aKJ1l0YaeTCA He CTONbKO B HanMuumn Knbepara-
KV Unm TexHnyeckoro c6of, CKONbKO B KBanu-
durKaumn HenocpeaCcTBEHHOM NPUUYNHDBI YObITKA

114

1 onpegeneHnun npegenos CTPaxoBOro NOKpbI-
T1A. MHOrouncneHHble NCKIIOYEHNA OTBETCTBEH-
HOCTU N OTCYTCTBUE eAUHO0OpPa3HbIX MOAXON0B
K pasrpaHnyeHunto Knbepartak n KNbepuHumaeH-
TOB CHIVXKAIOT NPecKa3yeMoCTb CTPaxoBoW 3a-
WMTbI U YBENNYMBAIOT KONIMYECTBO CMOPOB MEXAY
CTpaxoBaTensAMu 1 CTPaxoBLyMKamu. B atux ycno-
BMAX Pa3BUTUE MOPCKOrO CTpaxoBaHusa TpebyeT
He OTKa3a OT TPAAULMOHHbIX NMPaBOBbIX KOH-
CTPYKLUMN, @ NX agantaumm K undpoBon cpeae
C coxpaHeHnem 6anaHca MHTepPeCcoB yYacTHNKOB
CTPaxoBblX OTHOLWEHNI. B



Olga Pakharenko,

I1l. CTATbU

Financial University under the Government of the Russian Federation

Cyber Risks: The Limits of Liability
in Modern Marine Insurance

1. Introduction

The advance of new technologies not only raises
productivity and lowers costs; it also heightens
the risks attendant on their use. According to the
Microsoft Digital Defence Report 2024, users faced
600 million cyberattacks a day between July 2023
and July 2024.' CYTUR Inc. 2recorded 828 maritime
cyberattacks in 2025, an increase of 103 per cent
on the previous year. * In its 2025 report, Microsoft
observes that transport is among the principal
targets of cyberattack, with consequences at once
digital and physical. * The fact that conduct in the
digital field can cause physical damage changes the
traditional concept of marine risk and requires us to
reconsider the scope of marine insurance coverage.

2.The Concept and Characteristics of
Cyber Risk

No settled definition of cyber risk, or of a
cyber incident, has yet emerged. Participants in
the insurance market characterise cyber risks as

“any risks arising from the use of information and
communication technologies that jeopardise
the confidentiality, availability, and integrity of
data and of the services relating to such data.”
To grasp what makes these risks distinctive, it
helps to consider the classification of the interests
that may be insured against them. According to
a study by the Organisation for Economic Co-
operation and Development (OECD), the subject
matter of cyber insurance may include business
interruption; fines and penalties; physical damage
to the property targeted by the attack, which is
not always directly connected with navigation;
bodily injury and death; and directors’and officers’
liability. ¢ For a legal definition of cyber risk it is
worth returning to the definition of the traditional
insured risk, which may be formulated as “the
possible infliction of harm through the operation
of a particular peril, account being taken of the
probabilistic characteristics of the infliction of that
harm by that peril”” On this definition, an insured
risk exhibits the properties of a peril; of the harm that
the peril may inflict; of a causal link between peril

" Microsoft Digital Defense Report 2024 (Microsoft, 2024, accessed 11 March 2026, https://cdn-dynmedia-1.microsoft.
com/is/content/microsoftcorp/microsoft/final/en-us/microsoft-brand/documents/Microsoft%20Digital%20Defense %20

Report%202024%20%281%29.pdf.

2CYTUR Inc. is the developer of the CYTUR maritime cybersecurity platform.
¥ Maritime Cyber Threat White Paper 2026 [CYTUR, 2026), accessed 11 March 2026, https://download.cytur.net/Maritime_

Cyber_Threat_White_Paper_2026_eng.pdf.

“ Microsoft Digital Defense Report 2025 (Microsoft, 2025), accessed 11 March 2026, https://cdn-dynmedia-1.microsoft.
com/is/content/microsoftcorp/microsoft/msc/documents/presentations/CSR/Microsoft-Digital-Defense-Report-2025.

pdf.

® Organisation for Economic Co-operation and Development, Enhancing the Role of Insurance in Cyber Risk
Management (Paris: OECD Publishing, 2017), accessed 11 March 2026, https://www.oecd.org/content/dam/oecd/en/
publications/reports/2017/12/enhancing-the-role-of-insurance-in-cyber-risk-management_g1g82a47/9789264282148-

en.pdf.
¢ OECD, Enhancing the Role of Insurance, 20-21.

7 lu. B. Fogel'son, Strakhovoe pravo: teoreticheskie osnovy i praktika primeneniia [Insurance law: theoretical foundations

and practice of application] (Moscow, 2012), 133.

115



MOPCKOE NMPABO | MARITIME LAW | 2 - 2026

and harm; and of the probabilistic character of
that harm. 8

In the English doctrine of marine insurance,
the insured risk is an event contemplated by the
contract whose harmful operation may result
in the loss of, or a diminution in, the property
interests of the assured or of the beneficiary. The
insured risk may also be characterised through
its specific features. The risk must be fortuitous
-that is, it must not be the ordinary action of
marine natural forces upon the subject matter
insured;’ it must constitute a peril consequent
on, or incidental to, navigation, bearing the
requisite connection with the sea and with the
character of the marine adventure;'° and it must,
moreover, proceed from “external” fortuitous
circumstances, which distinguishes it from the
qualities inherent in the ship or cargo by virtue
of their nature as things-from ordinary wear
and tear or inherent vice. '" Like any insured
risk, a marine risk must possess the property of
probability, ascertained from statistical data on
the occurrence of comparable events. ' And that
probability must remain a mere possibility: the
loss must not be inevitable. '3

Cyber risk resembles the traditional insured
risk. It is marked by uncertainty, given the wide
range of external acts capable of triggering an
insured event-unintentional occurrences such as
system failures, for instance, or malicious attacks
by persons unconnected with the assured. '* Like
any insured risk, cyber risk imports the prospect
of adverse consequences for the insured interest. '
And, as with recovery in respect of any risk, a

causal link must be established between the peril
and the harm. Given the growing automation
of shipping, however, damage to digital
systems may entail not only the malfunction
of a particular vessel’s automated systems but
also damage to property. In such cases insurers
will confront the question whether proximate
causation links, say, a cyberattack with a fire it
has indirectly provoked. '® Since the wording of
fire and explosion policies does not confine to
any closed list the causes capable of producing
an insured event, it may be supposed that fires
and explosions resulting from a cyberattack will
fall within standard cover. '” Yet the question
arises not only where property damage has an
indirect cause but also where digital systems are
brought to a halt, impeding the operation of a
ship or a port without any physical damage to
property at all. @

It should be observed that cyber risk may
manifest itself both in deliberate acts aimed
at causing harm and in unintended, accidental
events. The diversity of cyber threats is borne
out by open databases: the most common are
DDoS attacks, ransomware and malware, GPS
jamming and the spoofing of data in navigation
systems (ECDIS, AlS), and the theft of informa
tion. " Either way, the harm done by deliberate
acts (cyber acts) and accidental operational
errors (cyber incidents) alike, in all its variety and
unpredictability, poses a problem for insurers,
because the probability of an insured event
turns on how cyber risks are managed aboard
the particular vessel. 2

¢ Fogel'son, Strakhovoe pravo, 133.

? Howard Bennett, The Law of Marine Insurance, 2nd ed. (Oxford: Oxford University Press, 2006), 332.

9 Bennett, Law of Marine Insurance, 338-41

" Global Process Systems Inc v Syarikat Takaful Malaysia Bhd (The Cendor MoPu) [2011] UKSC 5 [81].

2 Fogel'son, Strakhovoe pravo, 133.
¥ Bennett, Law of Marine Insurance, 476.

“F. Wang, “The Role of Insurance in Regulating Cyber Risks in the Shipping Industry,” in Research Handbook on Marine
Insurance Law, ed. Ozlem Gurses (Cheltenham: Edward Elgar Publishing, 2024).
5 As the OECD report indicates, these comprise financial losses, property losses, and liability to third parties

® Bennett, Law of Marine Insurance, 302.

17 Fatima Ozcan, “Digital to Physical: Cyber-Related Fire Risks in MASS,” Journal of Physics: Conference Series 3123,
https://iopscience.iop.org/article/10.1088/1742-6596/3123/1/012035/pdf.

18 Fatima Ozcan, “Can a Cyber-Attack on a Mobilised Vessel Qualify as Capture and Seizure under English Marine
Insurance Law?,” NUS Centre for Maritime Law Working Paper 2026/3, 30.

19 OMaritime Cyber Attack Database, NHL Stenden University of Applied Sciences, accessed 20 July 2026, https://www.

nhlstenden.com/en/maritime-cyber-attack-database.

2 Guidance on the management of cyber risks is issued by a number of bodies: see, for example, the guidance of the
International Maritime Organization, accessed 11 March 2026, https://www.imo.org/en/ourwork/security/pages/cyber-

security.aspx.
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3.The Relationship between Cyber Risk
and Cyber Incident

As cyber risk is probabilistic and subject to
underwriting assessment, it encompasses a wide
variety of deliberate and negligent actions that
are conducive to harm. An incident, by contrast,
denotes a “casualty,” an “event,” or an “occurrence”
- that is, the cause of a specific happening, arising
at a particular place, at a particular time, and in a
particular manner. 2! For instance, it may involve
the loss, unauthorised destruction, alteration or
disclosure of, or unauthorised access to, a digital
system. 22

What ties risk and incidents together is the fact
that they both have an underlying proximate cause. *
The development of English case law has isolated
two factors bearing on the “proximity” of a cause:
first, proximity in time; second, “efficiency,” the part
a factor plays in producing the immediate result. *
The efficiency of a cause identifies the factor that
brought the harm about notwithstanding the
operation of maritime perils. In Leyland Shipping,
for example, the proximate cause of the loss was
held to be the torpedoing of the vessel, even
though the ship, after being struck, had reached
harbour, where water entered through the breach. #
Although the ingress of water stood closer in time
to the loss, it was the torpedo that had opened
the breach in the first place. The same case yielded
the dictum that “[c] ausation is not a chain, but a
net,” so that a single factor may draw a whole “net”
of circumstances in its train. The approach was
developed in Allianz Insurance (2023),% in which
the court weighed the competition between two
“proximate” causes: acts of war in 1942 and the
controlled detonation of a bomb in 2021. Neither
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factor was the sole cause, and each depended
directly on the other, whatever the interval of
time between them. As applied to cyber risks, this
approach suits cases in which a cyber incident has
become the knot in such a “net” of factors that
made the harm inevitable. ¥

It follows logically that other established
principles may also be applied to cyber incidents.
Wayne Tank, for example, established the rule that
where a loss is produced by two equally efficient
causes, one insured and the other excluded from
the policy, the exclusion prevails and relieves the
insurer of liability. 2 Where, by contrast, one cause
is insured and the other merely uninsured rather
than excluded, the insurer remains liable. ? As
clauses excluding cyber risks spread, the likelihood
that insurers will escape liability for cyber incidents
rises accordingly.

Itis also worth noting that the general rule that
human intervention does not ordinarily break the
chain of causation extends to cyber incidents. *°
In JB Cocoa Sdn Bhd the court considered the
bearing of the NotPetya cyberattack on a delay
in the release of cargo. 3 The attack was held to
be a concurrent cause, the original cause being
the carrier”s failure to care for the cargo, a duty
that comprised, alongside the classical obligation
of proper stowage, the taking of reasonable
measures of cybersecurity. The court found that
the cyberattack was no more “efficient” than the
carrier’s breach of its duty to keep the cargo safe.

The parties are free to redraw the limits of their
obligations and may vary the test of causation
applicable to a particular policy. Clause CL 380, for
instance, uses the formula “directly or indirectly
caused by,” which widens the “net” of connected
factors. Section 55 (2) of the Marine Insurance Act

21D.R. Thomas, The Modern Law of Marine Insurance, vol. 5 (Oxford, 2023), 49.
22 This notion of an incident is set out in the BIMCO Cyber Security Clause 2019, accessed 20 July 2026, https://www.
bimco.org/contractual-affairs/bimco-clauses/current-clauses/cyber-security-clause-2019/.

23 Marine Insurance Act 1906, s. 55 (1).

2% Fatima Ozcan, “Breaking the Chain of Causation in English Marine Insurance Law [Novus Actus Interveniens),” WMU

Journal of Maritime Affairs (2026): 5-6.

% Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd [1918] AC 350
% Allianz Insurance Plc v University of Exeter [2023] EWHC 630 (TCC).

77 Ozcan, “Digital to Physical,” 8.

% Wayne Tank and Pump Co Ltd v Employers Liability Assurance Corp Ltd [1974] QB 57
? The approach was laid down in JJ Lloyd Instruments Ltd v Northern Star Insurance Co Ltd (The Miss Jay Jay) [1987] 1

Lloyd"s Rep 32

¥ The rule was applied in Allianz Insurance as well, in the following formulation: “For this purpose, human actions
are not generally regarded as negativing causal connection, provided at least that the actions taken were not wholly

unreasonable or erratic.”

31 JB Cocoa Sdn Bhd v Maersk Line AS [2023] EWHC 2203 (Comm).
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1906 uses “attributable to,” likewise broader than
the classical “proximately caused.” Charterparties,
for their part, employ “consequent on” or “arising
from,” which presupposes an intermediate event
between the loss, meaning the loss of freight and
the proximate cause, that is, the insured peril. 32

4.The Accumulation of Cyber Risks

Insurance doctrine has developed the concept
of the accumulation of risks: the spatiotemporal
accumulation of insured objects or property
interests in a single location, rendering them
simultaneously vulnerable to same insured event.®
Such a situation may defeat the principle of
equivalence on which insurers found their business,
maintained as it is through the diversification of
the risks they underwrite. ** Where cyber risks
are concerned, accumulation assumes a systemic
character and a transnational scale. **Its principal
causes are three: (1) the use of identical software
or cloud services (VSAT satellite-communication
technology, for example, or the ECDIS navigation
system); 3% (2) the interconnection on board,
including on board autonomous vessels, between
the information technologies that handle digital
data and the operational technologies that control
physical equipment, which is what gives digital
incidents their physical consequences;* and (3) the
concentration of cargoes in logistics hubs under
automated management, which generates both
“mobile” and “stationary” accumulation. *¥The chief
danger of accumulation is the failure of traditional
actuarial models: built on the independence

of events, they simply leave out of account the
situation in which many insurers are struck at
once. ¥ It is difficult to conceive of a cyber incident
on a scale that would produce insured events of
every description among unconnected assureds
in such volume that insurers could not meet all
the resulting claims; yet, at the present pace of
technological development, such a situation could
arise at least locally. *°

5. Watford Community Housing Trust v
Arthur J Gallagher Insurance Brokers Ltd

Where a single incident affects a group of
persons who all assert claims against one and the
same insurer, English legal doctrine deploys the
mechanism of aggregation of losses, whereby
several claims are consolidated into one for the
purpose of observing the limits of cover, provided
that all of them arise from a single source or original
cause. ¥

Against this background the English case
of Watford Community Housing Trust v Arthur
J Gallagher Insurance Brokers Ltd ** deserves
attention. On 23 March 2020 an employee of
the assured (Watford Community Housing Trust)
mistakenly sent an email to 3,167 recipients,
leaking the personal data of 3,544 individuals. The
incident prompted 1,136 complaints, of which
some 1,050 were accepted as well-founded claims.
The assured sued its broker (Arthur J Gallagher
Insurance Brokers Ltd) for professional negligence
consisting in the failure to give timely notice to
one of the three insurers potentially answerable

%2 M. Song, Causation in Insurance Contract Law, 2nd ed. (Oxford, 2024}, 180.

¥ Stephan L. K. Freichel, Johannes K. Wortge, Arthur Haas, and Lars ter Veer, “Cargo Accumulation Risks in Maritime
Supply Chains: A New Perspective towards Risk Management for Theory, and Recommendations for the Insurance
Industry and Cargo Shippers,” Logistics Research (Bundesvereinigung Logistik) 15, no. 1 (2022): 3.

¥ Risk Management Solutions, Inc., and Cambridge Centre for Risk Studies, Managing Cyber Insurance Accumulation
Risk, accessed 11 March 2026, https://www.jbs.cam.ac.uk/wp-content/uploads/2020/08/crs-rms-managing-cyber-

insurance-accumulation-risk.pdf.

% M. Li, J. Zhou, S. Chattopadhyay, and M. Goh, "Maritime Cybersecurity: A Comprehensive Review,” IEEE Transactions

on Intelligent Transportation Systems (2024]): 1.
% Lietal., "Maritime Cybersecurity,” 1

% N. Gaskell and C. Forrest, Cyber-Worthiness in Shipping (Oxford, 2026), 4

% Freichel et al., “Cargo Accumulation Risks,” 3.

% G. Belinschi, “Cyber Insurance: International Standards and Practices,” in Competitiveness and Innovation in the
Knowledge Economy: Annual International Scientific Conference (2025), 4.

“Insurers sustained appreciable losses from the NotPetya cyberattack of 2017 and, again, from the failure of
CrowdStrike's software: see the report (in Russian), accessed 20 July 2026, https://www.insur-info.ru/press/194326/.

17 Way
“'Song, Causation in Insurance Contract Law, 197.

“ Watford Community Housing Trust v Arthur J Gallagher Insurance Brokers Ltd [2025] EWHC 743 (Comm).
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under a professional indemnity policy. The broker
admitted the negligence but raised a “no loss”
defence, contending that even upon proper
notification the “double insurance” provisions in
all the policies would have capped the aggregate
indemnity at GBP 5 million, a sum the assured had
already recovered from the other insurers.

The case repays study for its application of the
contractual machinery of aggregation, by which a
multitude of individual claims may be characterised
as a single insured event for the purposes of fixing
the limits of liability and applying the deductible.

First, the court analysed the operation of the
aggregation clauses contained both in the cyber
policies and in the professional indemnity policies.
Under the relevant terms, multiple claims arising
out of the same act, error, or omission, or out of
a series of related acts, errors, or omissions, fell
to be treated as a single claim. The unifying factor
was held to be the single mistaken dispatch of
the email, which had given rise to thousands of
potential claims.

Second, the judgment reflects the settled
English position that aggregation is a distinct
contractual mechanism, resting on a specially
constructed causal link and designed above all
to define (and most often to restrict) the scope of
cover. #® Having confirmed the presence of a single
unifying factor, the court held that a mass leak of
personal data flowing from one erroneous act
must be treated as a single event when the limits
of liability are applied.

6. The Limitation of Insurers” Liability

The unsettled state of cyber insurance has
confronted the market with numerous economic
challenges. Insurers have responded by writing
into standard Hull & Machinery (H&M) policies
clauses excluding liability to indemnify damage
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caused by cyberattack. Clause CL 380, drafted
in 2003, excludes any loss, damage, or liability
directly or indirectly caused by the use of a
computer, software, or virus “as a means for inflicting
harm.* The doctrine emphasises, however, that a
“means for inflicting harm” presupposes malicious
intent: the clause captures the use of a cyber risk
specifically for attack, and a technical failure of a
system ought therefore to fall outside the exclusion.
* Clause LMA 5402 (Marine Cyber Exclusion), for
its part, excludes cyber incidents of every kind,
system failures and errors included; clause LMA
5403 (Marine Cyber Endorsement) covers only
unintentional cyber risks and excludes deliberate
cyberattacks. *

With cyber incidents excluded from cover,
insurers frequently attempt to classify cyberattacks
as “hostile or warlike action” or “acts of terrorism,”
perils traditionally excluded from standard H&M
policies. ¥

7. Merck & Co Inc v ACE American
Insurance Co

Merck & Co Inc v ACE American Insurance Co,*®
widely known as the NotPetya case after the
cyberattack of 2017, shaped the interpretation
of war exclusions in relation to state-sponsored
cyberattacks. At the heart of the dispute was the
question of whether a standard clause excluding
losses caused by “hostile or warlike action” could
extend to a cyberattack mounted by a state
actor but directed against civilian commercial
infrastructure.

The attack was aimed initially at Ukrainian public
bodies and commercial organisations through the
compromise of the M.E. Doc accounting software,
but it subsequently spread to the information
systems of organisations across the world. The
infection of more than 40,000 computers in its

“Song, Causation in Insurance Contract Law, 198.

“ See, for example, the Institute Cyber Attack Exclusion Clause (CL 380) of 2003, developed by the Lloyd's Market
Association together with the International Underwriting Association, accessed 20 July 2026, https://www.allianz.com.tr/
content/dam/onemarketing/aztr/allianz/pdf/diger/Tekne-Kloz-Metinleri-04022020. pdf.

M. Suri, "Autonomous Ships and the Proximate Cause Conundrum-A Maritime and Insurance Law Tango,” Journal of

Maritime Law and Commerce 51, no. 2 (2020): 174.

4 Clauses LMA 5402 (Marine Cyber Exclusion) and LMA 5403 (Marine Cyber Endorsement] of 2019, developed by the
Lloyd's Market Association, accessed 20 July 2026, https://www.locktonomni.com/posts/marine-cyber-exclusion-new-

exclusion-clauses-from-lloyds.

7 The "Five Powers” War Exclusion Clause (JC2023-024), accessed 20 July 2026, https://www.garex.fr/app/

uploads/2023/07/JC2023-024-Five-Powers-War-Clause.pdf.

“ Merck & Co., Inc. v. ACE American Insurance Co., 293 A.3d 535 (N.J. Super. Ct. App. Div. 2023).
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global corporate network left Merck & Co with
losses estimated at approximately US 1.4 billion.

The insurers, who had written the cover under
all risks property policies, refused to indemnify,
invoking the exclusion of losses caused by hostile
or warlike action on the part of a government or
other sovereign power. The court reasoned as
follows. First, it held that the assured had every
right to expect the exclusion to apply solely to
“traditional forms of warfare” involving physical
force. As the judgment observes, “[a] Ithough
cyberattacks have become commonplace, the
insurers made no attempt to change the language
of the exclusions so as to put the assured on notice
of an intention to exclude cyber incidents.*
Second, drawing on international law, the court
found that the terms war and hostilities have
historically been understood as the use of armed
force between contending states. It accordingly
agreed that stretching those concepts to embrace
a digital attack on a commercial company (a non-
combatant in international law) would offend the
principle that exclusions are construed narrowly.*
It is worth noting that English law takes a similar
approach: provisions extending cover are
construed broadly, while provisions restricting it
(that is, exclusions) are construed narrowly. *' The
court reached its conclusion in order to protect
the reasonable expectations of the assured, who
was entitled to assume that the exclusion reached
only “traditional forms of warfare.” 52

Ambiguity in the interpretation of the policy
has resulted in cyber risks being treated as
covered because they are not expressly excluded.>
In response, on 16 August 2022 Lloyd’s issued a
market bulletin requiring participants, from 31

March 2023, either to exclude expressly, or to
affirm expressly, cover for damage from state-
backed attacks. >

The doctrine also examines other clauses
through which, in theory, attacks might be
characterised as other perils. Capture and seizure
clauses, for example, require physical possession
or the presence of physical force, which rules out
their application to intangible cyberattacks. ** It
appears more reasonable to classify a cyberattack
that does not amount to an act of war as an act of
terrorism or as an action carried out by politically
motivated individuals.®® That, in turn, requires
proof of an intention to harm the assured or the
public at large (malicious intent). >’

As the result, the numerous exclusions and
the legal uncertainty surrounding cyber risks and
cyber incidents often leave the assured unable
to determine in advance the extent of its cover.
The same incident may involve several factors
at once: some excluded, some covered by the
policy, and some simply uninsured. How the
incident is legally classified has a direct impact
on the insured’s ability to obtain insurance
coverage. Further difficulties arise from the
overlap of several exclusions, wording variations
in the clauses, and the lack of consistent criteria
to distinguish between deliberate cyberattacks
and unintentional cyber incidents. The dispute
between the parties accordingly shifts from the
question whether damage has occurred to the
questions of its legal characterisation and of
the identification of its proximate cause. Such
uncertainty inflates the costs of litigation, reduces
the predictability of the allocation of risk between
assured and insurer, and impedes the sound

“ Merck & Co., slip op. at 11-12.

% Princeton Insurance Co. v. Chunmuang, 151 N. J. 80, 95 (1997).

"In Morley v United Friendly Insurance Plc [1993] 3 AlLER 47, for example, the court held that exclusions in an insurance
policy are to be construed narrowly, since any other approach would unjustifiably curtail the indemnity whose recovery
was the very object of taking out the policy. The commercial sense of insurance on the all risks model would, moreover,
simply be lost: an assured purchasing a policy of that type would face so comprehensive a catalogue of exclusions as to

make the true extent of the cover impossible to ascertain.

2 The approach rests on English contract law, which seeks to give the assured certainty as to the scope of the cover.

In each case the court weighs the relevant textual, legal, and factual circumstances in order to establish the requisite
extent of cover. In Financial Conduct Authority v Arch Insurance (UK] Ltd [2021] UKSC 1, for instance, the court declined a
literal but absurd reading of the contract in favour of the insurers so as to preserve its commercial purpose.

% Wang, “Role of Insurance.”

% TlLloyd's, Market Bulletin Y5381, 16 August 2022, accessed 20 July 2026, https://assets.lloyds.
com/media/35926dc8-c885-497b-aed8-6d2f87c1415d/Y5381%20Market%20Bulletin%20-%20Cyber-attack%20

exclusions. pdf.
55 Qzcan, “Can a Cyber-Attack,” 4.

% D. Dadiani, "Cyber-Security and Marine Insurance” (master”s dissertation, World Maritime University, 2018), 39.
7 R. Merkin, Marine Insurance Legislation, 5th ed. (Oxford, 2014), 217.
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development of the marine insurance market as
shipping is digitalised.

8. Conclusion

The digitalisation of maritime transport thus
means that cyber incidents have ceased to be a
purely technical problem and now bear directly
on the operation of the traditional institutions of
marine insurance law. The main legal issue lies
not merely in whether there was a cyberattack or
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technical failure, but in how the proximate cause
of the loss is characterised and how the limits
of the cover are determined. Many exclusions,
together with inconsistent distinctions between
cyberattacks and cyber incidents, make insurance
coverage uncertain and increase disputes between
insureds and insurers. Rather than abandoning
traditional legal principles, these factors require
adapting them to the digital environment while
preserving the balance of interests the parties
involved in insurance. =
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V. 0b30P HOBNHOK JIMTEPATYPbI 110 MOPCKOMY TMPABY

1. C. Wapma. NpaKkTnyeckoe pykoBoACTBO
no nckam AreHTCTBa MOpcKoil n 6eperoBon
XpaHbl.

Sharma, S. (2026). A Practical Guide to Actions
Brought by the Maritime and Coastguard Agency.
Law Brief Publishing.

[aHHaa KHWra npeactaBnseT cobol BCecTo-
pPOHHee NpaKTUYeCckoe PyKOBOACTBO MO MpaBo-
NPUMEHUTENbHOWN NPaKTNKe AreHTCTBa MOPCKOM
n 6eperosoli oxpaHbl (MCA). B Hell pa3bAcHseTcA
CJI0XKHAA U 3a4acTylo ynyckaemas 13 Braa obnactb
npaBa M HarnagHo o6bACHAETCA, Kak MOpCKoe
perynupoBaHue nprumMmeHsaeTca n obecneumBaeT-
cA Ha Tepputopumn CoegnHeHHoro KoponescTaa
1 3a ero npegenamu. KHura coueTtaeT nogpo6HbI
NPaBOBO aHaNM3 C MPAKTUYECKMMU PEKOMEeHAALN-
AMU 1 NpeqyiaraeT BbINTU 38 PaMK/ TEOPUN C LIeTbo
N3y4eHnA BCEro CnekTpa npaBonpuMeHUTENbHOM
deatenbHoctn MCA - oT npaBun No npegoTepaLle-
HUIO 3arpPA3HEHUA MOPA U CTONIKHOBEHUAM CYL0B
[0 Hebe3onacHbIX onepauuii  KOPNopaTUBHOM OT-
BeTCTBEHHOCTU. B paboTe ocBelyatoTca KitoueBble
HOPMaTMBHbIE aKTbl, MpoLUeccyasibHble acneKTbl
W CTpaTerun npaBonpuMeEHeHNS, YTO NO3BONAET
noslyumTb LleHHOe npefAcTaB/ieHre O paccnenoBa-
HUAX AreHTCTBa U npecnegoBaHMM UM NPaBOHa-
pyLieHuni.

2, AKTyanbHbie BONpOCbl NpaBoOBOro pery-
NUPOBAHNA [EeATENIbHOCTU Ha MOPCKOM TpaH-
cnopre: c6opHuUK ctarteii. Mop pea. B.A. By6nuka.

Bublik, V.A. (Ed.). (2026). Current Issues in the
Legal Regulation of Maritime Transport Activities:
A Collection of Articles. Statut.

70 “3gaHve npeacTaBnaeT coboli COOPHYIK Ha-
YUHbIX CTaTeW, MOCBALEHHbIX KJOUeBbIM Npobie-
MaMm MPaBOBOro perynmpoBaHna TPaHCMOPTHO-NO-
MMCTUYECKON AeATENIbHOCTM HA MOPCKOM TPaHCMop-
Te. ABTOPbI aHANM3UPYIOT COBPEMEHHbIE BbI30BbI,
CBA3aHHbIe C UMdpPOBU3aLMEN NIOTUCTNYECKIMX NPO-
LleccoB, He0OXOAMMOCTbIO rapMOHM3aLUN HaLmo-
HaNbHOTO 1 MEXYHapOLHOIO 3aKOHOAATENbCTBA,
pa3paboTKn eaAnHbIX CTaHAAPTOB 6e30MacHOCTY
MepeBO3KM rPY30B U MACCAKMNPOB, a TaKXKe NopsaaKa
NpVBEeYEHNA NEPEBO3UYNKOB K OTBETCTBEHHOCTU
B YCNOBUAX MPVMEHEHNA aBTOHOMHbIX Cyfo0B. Kpo-

122

Me TOro, pacCMaTPMBaloTCA 0COOEHHOCTM NMPaBOBO-
ro perynmpoBaHus AesTeNbHOCTA MOPCKMX MOPTOB
1 MPUMEHEHA SNeKTPOHHOTO JOKYMeHToo60poTa
Npwv OCyLLECTBIEHNN MOPCKMX NEPEBO30K rPy30B.

3. PJl. Knnnatpuk-mnagwuin. leononn-
TUYeCKINe NOTPACEHNA 1 CY[OXOACTBO: CAHKLUM,
BOEHHbIe AecTBUA N popc-maxkop.

Kilpatrick, R.L., Jr. (2026). Geopolitical Dis-
ruption in Shipping: Sanctions, War, and Force
Majeure. Hart Publishing.

lfeononuTnyeckas HeCTabnnbHOCTb B COBPEMEH-
HOM MUpe co3paeT Gpr3nyeckre n SKoHoMnyecKune
NPenATCTBMSA, KOTOPble HapyLIaloT MOPCKMe nepe-
BO3KM 1 NMPUBOAAT K Criopam no GpyHAaMeHTasIbHbIM
BONpOCaM KOMMepPYeCKoro npasa. B 3Tol kKHure
TaKme TeHAEHL MM NCCIeayloTca Yepes packpbiTue
06X 3aKOHOMEPHOCTEN B Pa3fIMUHbIX acrneKkTax
npobnem 1 cboes 6GU3HEC-NPOLIECCOB; paccMaTpu-
BatloTCA PpusnyecKkre NpenaTcTBMA 41 MOPCKUX
nepeBO30K, CBAA3aHHbIe C BOMHaMK, becnopagkamm
1 nmpatcTBoM. Takxke aBTOp obpallaeT BHUMaHNe
Ha cyry60 skoHOMMYecKue Npobiembl, BbI3BaHHble
CaHKLUMAMU U anibTEPHATMBHBIMU GpopMamm rocy-
[JapCTBEHHOWM NONNTUKM, KOTOPble MPUMEHATCA
B XOZe TOProBbIX BOWH. B KHUre Kaxpgasa us yka-
3aHHbIX KaTeropui paccMaTprBaeTCA C aKLEHTOM
Ha reonoNINTUYECKNA N HOPMATUBHbBIN KOHTEKCT,
OLeHMBaloTCA Mepbl adanTaLuy oTpacim 1 aHanu-
3upyeTca cynebHaa npakTuka pasfnyHbIX pUC-
LOVIKLMIA, YTO NMO3BOISIET NMONYUNTb NpefCcTaB/eHre
O [JOroBOPHbIX MpaBax U 06A3aHHOCTAX, Ha KOTO-
pble BAUAIOT reononnTmnyeckmne noTpAaceHmns.

4. 0x.H.K. Mancenn. MopcKkoe 4acTtHoe
npaBo: pa3BuUTME perynmpoBaHua 6e3sonac-
HOCTU MOPCKUX CYAOB, 3alUTbl MOPAKOB U
MOPCKOW cpeapbl.

Mansell, J.N.K. (2026). International Merchant
Shipping Law: Development of Law for the Safe-
ty of Ships, Welfare of Seafarers, and Protection
of the Marine Environment. Ethics International
Press.

[laHHas KHWra JOMOJIHAET ABe npegblaylme
paboTbl aBTOpa 1 3aBepLUAeT paHee He 3aKOHYEeH-
HYI0 TPWNOTNIO, MOCBALLEHHYIO PErYIMPOBaHMIO
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LEeATEeNbHOCTU CYA0B U PaboTbl MOPAKOB C Havasna
XIX Beka. B yacTHOCTN, B HEM pacCMaTpMBatOTCA
MexayHapopHble CTaHdapTbl 6e3onacHocTK, pas-
paboTaHHble B XOAe NPUHATUA PAJA KOHBEHUUI
MO OXpaHe YyenoBeYeCKoW XU3HN Ha Mope, No-
CNefoBaBLWNX 3a AaBHO 3a0bITbIMU MOPCKUMU
kaTactpodpamm XX Beka. ABTOp Takke obpaliaet
BHMMaHMe Ha npouecc GopMUPOBaHUA MeXIYHa-
POIHBIX PErynmpyoLwmnx opraH3aLnmi B o6nactm
6e30MacHOCTY CYQOXOACTBA, NPefoTBpaLLeHNA 3a-
rPA3HEeHNA MOPCKON cpefbl 1 obecneyeHns 6naro-
COCTOAHUA MOPAKOB.

5. MexayHapopHbie NPOAVBbI: MEXANCLU-
nnuHapHbIn nogxoga. Mopg pea. K. Powa, @. fla-
BaHcaHa, C. XXuby, ®.A. msny.

Roche, C., Davansant, F., Gibout, C., &
Guiziou, F.H. (Eds.). (2026). International Straits:
A Multidisciplinary Approach. Brill Nijhoff.

Okono 90% mexayHapOo[HOW TOProsu (Mo TOH-
HaxKy) OCYLLEeCTBNIAETCA MOPCKMM MyTEM: STV NMOTOKN
NayT Yepe3 MHOTOUUCSIEHHbIE MPUPOAHbIE N NCKYC-
CTBEHHble NPOJIMBbI (MOPCKUE 1 TPaHCOKeaHCKMe
KaHanbl). I nonepeuHble, 1 NpoAosibHble BOAHbIE
nyTv NrpatoT GyHOAAMEHTANIbHYIO POSib B MOPCKOM
coobuieHnn. B faHHOM KHWre BONpocC NposvBoB
paccMaTpUBAETCA C MEXAUCLMMANHAPHBIX N MEX-
LYHapOAHbIX NO3ULMIA: NPaBOBbIX, reorpadpuye-
CKUX, UICTOPUYECKINX, IKONOTMYECKMX, SKOHOMUYe-
CKUX 1 reononmuTrnyecknx. ABTOP Ha KOHKPETHbIX
nprumMepax AeMoHCTpupyeT GYHKLUM NPOSNBOB
N CBA3AHHbIE C HUMW NPO6JIEMbI Kak B HACTOALLEM,
Tak 1 B npowniom: lyspckui, lmbpantapckuia, Op-
My3CKun, KepueHckunii, Manakkckmin, MeccnHckmi,
DPEeCyHHCKUI, apKTUYeCcKne 1 gpyrue nposnmsbl.

6. Mopckoe ny6nuuyHoe npaso B Asuum.
Mopg pepa. Y. Yos.

Choi, J. (Ed.). (2026). Public Maritime Law in
Asia. Springer.

[JlaHHbIV Hay4YHbI COOPHUK NOCBSALLEH MHOTOO0-
pa3HOMY 11 MOCTOAHHO Pa3BMBaOLLEMYCA MOPCKO-
My ny6nnyHomy npasy B A3uun. B Hem copepmntca
NoApPOOHbIN aHaNN3 KNoYEBbIX 3aKOHOAATENbHbIX
aKTOB, Mep Mo obecrneyeHno 6e30MacHOCTM 1 OX-
paHbl MOPCKOW Cpefbl, yNpaBheHnsA 3To 0651acTbio,
a TaKkXke 671aroCoCToOAHNA MOPAKOB B pervoHe. Pa-
60Ta pa3geneHa Ha YeTblpe TeMaTUYeCKMX pa3aena
— 3aKOHOJATENIbCTBO B 06/1aCTU MOPCKOro ny6nmny-
HOro npaBa, obecrneyeHrie MOPCKOI 6e30MacHOCTH,
npepoTBpaLleHne 3arpAa3HeHna C MOPCKMX CYyAoB
1 NpaBa MOPAKOB — 1 COCTOUT 13 CTaTel aBTOPUTET-

I1l. CTATbU

HbIX YY€eHbIX 1 CneumnanncTos co Bcen Asun. B Hein
npencTaBfiieH CPaBHUTENbHBIN aHanNu3, NpakTuye-
CKU1e nprmepbl 1 MaTepurasbl N0 KOHKPETHbIM CTpa-
Ham, Taknm Kak lOxHaa Kopes, Kntan, BbeTHam,
MoHnronusa, CuHranyp v gpyrum. KHira npussaHa
NPONUTb CBET Ha YHMKalNbHbIE Bbl30Bbl, C KOTOPbIMM
CTaNKMBAKOTCA a3naTCKMe CTPaHbl NPU peLleHnn
rno6asnbHbIX MOPCKMX NPOobIeM, TaKNX KaK IKOJI0-
rmyeckas ycTonumBocCTb, 6e30MacHOCTb MOPEXOA-
CTBa 1 NpaBa YesioBeka.

7. PerynupoBaHne MOPCKNX aBTOHOMHbIX
cyaoB: HoBble peweHus. MNop pea. 3. Nennos-
ckoin-flabposckoir, U. Buo.

Peplowska-Dabrowska, Z., Vio, I. (Eds.).
(2026). Regulating unmanned Vessels: Emerging
Solutions. Informa Law from Routledge.

B cBA3M C pa3BUTUEM TEXHOJNIOTMA MOPCKUX
aBTOHOMHbIX HaaBOAHbIX cynos (MAHC) TpebyeT-
CA NepecMoTp NpPaBOBbIX OCHOB Y UX aganTauus
K 3TOMY HOBOMY ABJieH1I0. HecmoTpsA Ha obLee no-
HUMaHKe TOrO, YTO C PUANYECKON TOUYKM 3peHMA
HeT CyLeCcTBEHHbIX NPenATCTBUN ANA SKCnnyaTa-
umm MAHC, HeobxoanMm TLATENbHbIV NepPecMoTp
perynupoBaHua Ana co34aHnA COOTBETCTBYHOLLEN
npaBoBoW 6a3bl. byayulee perynupoBaHue [omX-
HO OCHOBbIBaTbCA Ha pAAe NPUHLKMMNOB, BK/OYan
nprvopuTeT 3alnTbl NPaB NnL, NOCTPaAABLINX
npw akcnnyataumn MAHC, n coxpaHeHna MOPCKON
cpepbl. C 4pyron CTOPOHbI, OHO He JOJKHO Mpe-
NATCTBOBAaTb Pa3BUTKIO TEXHONOMMUIN U HOBbIX OT-
pacneii. B paHHOWM KHMre npepnaratoTca peweHns
4na npobnem, cBA3aHHbIX ¢ 3KkcnnyaTaumen MAHC,
W enaeTca nonbiTKa ypaBHOBECUTb MHTEPEChl BCEX
BOBJIEYEHHbIX B 3TO CTOPOH.

8. @. AHrragu. MoBbiWweHNe YPOBHA MOpA
1 NpaBoBan CTabMUNbHOCTb MOPCKUX 30H.

Anggadi, F. (2026). Sea-Level Rise and
the Legal Stability of Maritime Zones. Oxford
University Press.

B cootBeTcTBUU C KoHBeHuUMen OpraHusa-
uun ObbeanHeHHbIX Haumin no Mopckomy npasy
(UNCLOS) mopcKue 30Hbl rocyfapcTBa 1 CBA3aHHbIE
C HUMU NpaBa NPUBA3aHbI K CyXOMNyTHOW TeppuTOo-
pun rocygapctsa. [MMoCcKonbKy N3mMeHeHne Knma-
Ta YCKOPAET 3p03UI0 1 3aTOMNNIeHne NPUOpeXxHbIX
TepPPUTOPUIA, BO3HMKAET PUCK TOFO, UTO YKa3aHHbIe
npaea 6yayT COKpALLEHbI NN BOBCE NCYE3HYT, CO3-
[aB cepbe3Hble MoMexu AfA JOCTyna K MOPCKUM
pecypcam. B naHHoW KHure nccnepyetca popmu-
pOBaHVe HOBOW NPABOBOW KOHLENUUM, Hanpas-
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NIEHHOW Ha COXPaHEHNe MOPCKNX 30H AaKe Mpu no-
BbILLEHWUW YPOBHA MopA. ABTOp NpeanaraeT coBpe-
MeHHyto nHTepnpetauyunto UNCLOS, ocHOBaHHYto
Ha LUMPOKOM CNeKTPe rocyfapCTBEHHbIX NMPAKTUK,
OTpaKeHHbIX B MeXAYHapoAHbIX AeKNapaumnax
N HaLUMOHaNbHOM 3aKOHOAaTeNnbCcTBe. Yepes cn-
CTEMHbIV aHaNM3 3TUX AaHHbIX aBTOp 060CHOBbIBA-
€T, KaK MOXHO JOCTUYb COXPAHEHUA MOPCKMNX 30H
nyTem TOJNIKOBAHUA CYLLECTBYHOLNX MOJIOKEHWI
UNCLOS - 6e3 BHeceHus nonpaBok B KOHBEHLMIO.

9. C. Peiinun. MpaBoBoe perynupoBaHue 6yk-
CUPOBKU 1 AEeATENIbHOCTU OPLUOPHbIX CYAO0B
(5-e n3g.).

Rainey, S. (2026). The Law of Tug and Tow and
Offshore Contracts (5th ed.). Informa Law from
Routledge.

OTO eAUHCTBEHHbI COBPEMEHHbIN TPYA NO
NpaBOBOMY pPerynmpoBaHunio OyKCMPOBKU U aed-
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TeSIbHOCTU OPLLOPHbIX CY[0B, B KOTOPOM NpesCcTaB-
NeHO BCeCTOPOHHEE 1 TLWaTeNbHO NpopaboTaHHoe
n3nokeHvie obLWmnx NpaBoBbIX HOPM C MOAPOOHbI-
MU KOMMEHTapUAMM M aHaNN30M BCEX OCHOBHbIX
TUMOBbIX JOrOBOPOB, NCMOJb3yeMblX B chepe od-
LUOPHOro 06CYKMBaHUS, OYKCUPOBKM 1 NEPEBO3-
KU TAXKeNIOBECHbIX rPpy30B. B KHUre npepcrasneH
3KCMNepTHbIN aHann3 npodpopm BIMCO Towcon,
Towhire, Supplytime n Heavylift, nonHoro Habopa
npodpopm BIMCO no yganeHmto 3aTOHyBLUNX Cy10B
n npodopmbl BIMCO Bargehire, a Takxe npodopm
ISU Salvcon u Salvhire B ux nocnegHux pegakumsax.
Crapble npodopMbl MPOJOKAOT NCMONb30BaTbCH,
MO3TOMY Ba)KHbIM NMPEUMYLLECTBOM Ai@aHHOTO 13fa-
HMA ABNAETCA UX CPaBHEHKE C HOBbIMU BEPCUAMM.
MAaToe n3paHve 6b110 NOMHOCTbIO OOHOBIEHO U
nepepaboTaHO C y4eTOM HOBbIX OFOBOPOB 1 NPO-

dopm. =

0630p nodzomossieH MleaHom Kob4eHko



V. 0B30P HOBUHOK JIMTEPATYPbI N0 MOPCKOMY MNMPABY

V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

1. Sharma, S. (2026). A Practical Guide to
Actions Brought by the Maritime and Coastguard
Agency. Law Brief Publishing.

This book offers comprehensive and practical
insight into the enforcement powers of the
Maritime and Coastguard Agency (“MCA"). It
demystifies a complex and often overlooked
area of law, clearly explaining how maritime
legislation is applied, enforced, and prosecuted
across the UK and beyond. Combining detailed
legal analysis with practical guidance, this work
goes beyond theory to explore the full spectrum
of MCA enforcement-from pollution and collision
regulations to unsafe operations and corporate
liability. It highlights key legislation, procedural
considerations and enforcement strategies,
providing invaluable clarity on how investigations
are conducted and prosecutions are pursued.

2. Bublik, V. A. (Ed.). (2026). Current Issues
in the Legal Regulation of maritime Transport
Activities: A Collection of Articles. Statut.

This book is a collection of academic articles
addressing key issues of the legal regulation of
maritime transport and logistics activities. The
authors analyse contemporary challenges of the
digitalisation of logistics processes, the need to
harmonise national and international legislation,
the development of uniform safety standards
for the carriage of cargo and passengers, and
the procedures for holding carriers liable in the
context of the use of autonomous vessels. In
addition, the book examines the specific features
of the legal regulation of seaport operations
and the use of electronic documentation in the
carriage of cargo by sea.

3. Kilpatrick, R. L., Jr. (2026). Geopolitical
Disruption in Shipping: Sanctions, War, and
Force Majeure. Hart Publishing.

Geopolitical volatility in the modern world
is generating physical and economic obstacles
that are disrupting shipping activities and causing
disputes that raise fundamental questions of
commercial law. Studying this phenomenon
by exploring common themes among varied

dimensions of business disruption, this book first
surveys physical disruption to shipping activities
across the categories of war, unrest and piracy.
It then turns to the purely economic disruption
caused by sanctions and alternative forms of
statecraft deployed in “trade wars”. The book
examines each of these categories by highlighting
geopolitical and regulatory context, assessing
industry adaptations, and analysing cross-
jurisdictional case law to gather insight into the
contractual rights and responsibilities impacted
by these scenarios.

4. Mansell, J.N. K. (2026). International Mer-
chant Shipping Law: Development of Law for
the Safety of Ships, Welfare of Seafarers, and
Protection of the Marine Environment. Ethics
International Press.

This book complements the author»s
previous two books and completes a previously
uncompiled trilogy dealing with regulation of
ships and seafarers from the early nineteenth
century. In particular, the international safety
standards developed through a series of
Safety of Life at Sea Conventions, subsequent
to long-forgotten disasters at sea, during
the twentieth century, and the formation of
international regulatory organisations for
safety, prevention of marine pollution and the
welfare of seafarers.

5. Roche, C., Davansant, F., Gibout, C., &
Guiziou, F. H. (Eds.). (2026). International Straits:
A Multidisciplinary Approach. Brill Nijhoff.

Around 90% of international trade (in terms
of tonnage) is carried out by sea, and these
flows use the many natural or man-made
straits (maritime and transoceanic canals). As
both transverse and longitudinal passageways,
straits play a fundamental role in maritime
relations. This book takes a multidisciplinary
and international approach to the Straits: legal,
geographical, historical, environmental, economic
and geopolitical. It examines their functions and
the issues associated with them, both now and in
the past, using specific examples: Artics, Dover,
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Gibraltar, Hormuz, Kerch, Malacca, Messina,
Oresund, etc.

6. Choi, J. (Ed.). (2026). Public Maritime Law
in Asia. Springer.

This book is a scholarly compilation that
explores the diverse and evolving landscape of
public maritime law across Asia. It provides an in-
depth analysis of key legislative frameworks, safety
and security measures, marine environmental
governance, and seafarer welfare within the
region. Divided into four thematic sections-
Public Maritime Legislations, securing Maritime
Safety, Prevention of Vessel-Source Pollution, and
Seafarer Rights-the book features contributions
from esteemed academics and professionals
across Asia. It offers country-specific insights,
comparative analyses, and case studies from
nations such as South Korea, China, Vietnam,
Mongolia, Singapore, and others. The work aims
to highlight the unique challenges faced by
Asian countries while addressing global maritime
issues such as environmental sustainability, safety
regulations, and human rights.

7. Peptowska-Dabrowska, Z., Vio, I. (Eds.).
(2026). Regulating unmanned Vessels: Emerging
Solutions. Informa Law from Routledge.

While the technology on crewless ships
(Maritime Autonomous Surface Ships, MASS)
develops rapidly, the legal framework requires
revisions to accommodate this new phenomenon.
Although there is a broad understanding that
there are no substantial barriers to the operation
of MASS in legal terms, there is a need for a
thorough revision process to provide for a proper
regulatory framework. Future regulation should be
based on several principles, including protecting
the rights of victims of MASS operations and
preserving the maritime environment, but, on the
other hand, it should not hinder the development
of technology and new industries. This book
proposes regulatory solutions to the problems
arising from MASS operations, carefully balancing
the interests of many, at times new, parties
involved.
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8. Anggadi, F. (2026). Sea-Level rise and
the Legal Stability of Maritime Zones. Oxford
University Press.

Under the United Nations Convention on the Law
of the Sea (UNCLOS), a State’s maritime zones and
the rights they confer are tied to its land territory.
As climate change accelerates coastal erosion
and inundation, traditional assumptions suggest
these entitlements could shrink or disappear,
with profound implications for access to marine
resources. This book explores the development
of a new legal perspective that supports the
preservation of maritime zones despite rising sea
levels. It advances a contemporary interpretation
of UNCLOS, drawing on a broad spectrum of state
practice as reflected in international declarations
and domestic legislation. Through systematic
analysis of this evidence within the framework of
treaty interpretation, the author consolidates the
doctrinal basis for the view that the preservation
of maritime zones may be achieved through
interpreting existing provisions of UNCLOS, rather
than requiring a treaty amendment.

9. Rainey, S. (2026). The Law of Tug and Tow
and Offshore Contracts (5th ed.). Informa Law
from Routledge.

This book is the only modern work on the law
of towage and offshore vessel services, providing a
comprehensive and extensively researched account
of the general law coupled with a detailed clause-
by-clause commentary and analysis of all the
major standard contracts used in the international
offshore, towage and heavylift sectors. The book
provides expert coverage of the BIMCO Towcon,
Towhire, Supplytime and Heavylift forms, the full
suite of BIMCO Wreck Removal forms and the
BIMCO Bargehire form, as well as the ISU Salvcon
and Salvhire forms in their latest versions. Given
the continued use of older forms, a comparison of
the previous with the latest forms is an essential
characteristic of the work. This fifth edition has
been fully updated and revised to take into account
the new contracts and forms. =

The review was prepared by Ivan Kobchenko
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