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BcTtynutenoHoe cnoBo

YeTBepTbil BbINyCK XypHana 3a 2025 rog oxBaTblBaeT Nepuog,
C OKTAGPS Mo Aekabpb.

[MaBHbIM COOBLITMEM MpoLleLIe oceHn ana Accoumaumm Mop-
CKOro npaga cTana KoHbepeHuus, npuypoyeHHas K 120-neTuto
Poccuiickoro obuiectsa mopckoro npasa (POMIT). Ha meponpu-
Aatne 31 oktabpa B Wawelberg Hall npuwwno okono cotHu rocten,
cpely KOTopbIX OKa3anunch BegyLyme pocCcuMincKkme lprcTbl, npea-
CTaBUTENN KPYMHbIX CYAOXOAHbIX U CTPAXOBbIX KOMMaHWUN.

PacTAHYBLWAACA NOYTU HA AECATb YaCOB KOHPEepeHLUs ymecTu-
na B cebe Be ceccun — B NepBOI Npe3eHTOBaNM YHUKaNbHOe
nccnepoBaHve 06 nctopumn Poccminckoro obuiecTsa MOpCcKoro
npaBsa, BO BTOPOW COCTOANACh ANCKYCCUA MEXAY IOPUCTaMK, KOTOpble 06CyAnAN WeCTb TeM: OT Npobnem
MOArOTOBKM HOBbIX CMELMANNCTOB 4O TOHKOCTEN B3aMOOTHOLIEHUS CylOBNaAesbLeB C rocyaapCcTBOM
Ha GOHe CAaHKLMOHHOIO AaBNEHUS.

Ewe Ha meponpuatumn 31 okTaAbpa Harpagunu nobeguteneit KOHKypca scce, kotopbin RUMLA nposena
B CeHTAbGpe, npuypouuns K tobuneto POMI. CTygeHTbl CO BCel CTPaHbl 1 Ja)ke 13-3a rpaHuLbl npucianv
6onee 30 paboT, N3 KOTOPbIX Mbl BbIOpanu YeTbipe Nyylumx — UX TeKCTbl onybnmnkosanu B cneyunanbHOM
pa3gene 3TOro Homepa.

He oboLwunu BHUMaHVeM Mbl 1 elle OAHY 3Hauumyto aaty. OTBeTcTBeHHbIN cekpeTapb RUMLA Anekcen Ma-
NAaXOBCKNIA NMOArOTOBUN pPenopTark C KOHbEPEeHLMM, OPraHM30BaHHON K 95-neTnio MopcKkoi apoutpaKHom
komuccum npw TINMN PO. Joknagumkn B CBOWX BbICTYMNIEHUAX 3aTPOHYNN NPOo6eMbl NPeemMCTBEHHOCTH
NMOKOJIEHMIA B OTPAC/Y, apbUTpabenbHOCTb MOPCKUX CMOPOB 1 OCOOEHHOCTY HaNOXEHWA B HUX obecre-
UNTENbHBIX Mep.

B py6puke «CraTbn» cO CBOMM MaTepranom AebioTupyeT CTaplinii IOPUCT IOPUANYECKON KOMMAaHNN
«KISLOV.LAW» — Nnba YexnH. Ero nccnepgosaHme NOCBALEHO WTOPMY Kak BO3MOXXHOMY OCHOBaHUIO OC-
BOOOXXAEHNA OT OTBETCTBEHHOCTY MPY MOPCKOW NepeBo3Ke. ABTOP BbIACHWI, YTO POCCUMIACKUE CyAbl NPW-
MEHSAIOT CTPOrWI NOAX0A K 6peMeHn foKa3blBaHMA «ONaCHOCTY U CITy4YaliHOCTY B MOPE» 1 <HeMNpPeoAoMIMON
CUNbIY, yYUTbIBaA reorpaduio 1 CE30H, CUNY 1 ANUTENbHOCTb BO3AENCTBUA LITOPMA, a eLlie OCBEAOMIEHHOCTb
KanuTaHa O MeTeoyC/I0BUAX B pelice.

bynat KapnmoBs npoponkaeT BeCTM CTaTUCTUKY «<MOPCKMX» Aen. [1na Bbinycka 3a yeTBepTbi KBapTan 2025
roga Heobxogumble Lundpbl cobpanmn Anekcelr Apakenos 1 leHnc KymnaH. Ha 3ToT pa3 Mbl yKasanu nuib
Te CNopbl, B KOTOPbIX CyAbl MPAMO CCbITATCA Ha KofeKc TOproBoro MopenaBaHua Npu Nx pacCMOTPEHNUN.
[Mo3ToMy 3HaUMTENBHO YMEHbBLUMIIOCH KONMYECTBO Aen nybnnyHo-npaBoBOro xapaktepa. Tenepb TabnuLbl
yeTye EMOHCTPUPYIOT, B Kakux cdhepax BONPOChl TOProBOro MopeniaBaHna BO3HUKAIOT HEMOCPeACTBEHHO,
a He pacCMaTpUBAIOTCA MO KacaTe/lbHON.
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3aBepLUaeTcs 3TOT BbIMYCK TPAANLMOHHON pybpurikon — «O630p HOBMHOK NUTEPATYpPbl IO MOPCKOMY MPaBYy».
KypaTop pa3gena MiBaH KobueHko oTobpan ABeHaaLaTb KHUT 3a YeTBepTbI KBapTan 2025 roga.

3a nepeBopbl CTaTel XypHasa Ha aHFMUNCKUN A3bIK A 6narogapto Exkatepuny LLesLosy.

Takxe A Bblpaxkato 6narogapHocTtb poTtorpady AHapeto 3axapoBy 3a npefnocTaBneHme otorpaduii ansa
odopmieHnA 06NI0XKeK KypHana.

lMpe3udenm Accoyuayuu mopckozo npasa (RUMLA)
KoHcmaHnmuH KpacHokymckuu



Preface

The fourth issue of Maritime Law Journal for 2025 covers the
period from October to December.

The Maritime Law Association’s standout event this autumn
was a conference held to commemorate the 120" anniversary
of the Russian Maritime Law Society (RMLS). Around a hundred
attendees gathered at the Wawelberg Hall on 31 October, among
them prominent Russian lawyers and senior figures from major
shipping and insurance firms.

The conference, which ran for almost ten hours, comprised two
sessions. The first unveiled a unique study on the history of the
Russian Maritime Law Society; the second saw lawyers debate
six issues, ranging from the challenges of training new specialists to the subtleties of how shipowners and
the state engage with one another as sanctions bite.

On 31 October, the event also included the award ceremony for the RUMLA essay prize, which was launched
in September to mark the Russian Maritime Law Society anniversary. Over 30 essays were submitted by
students from across the country and even overseas; four were judged the strongest and are published in
a special section of this issue.

Nor did we overlook another date of significance. Alexey Malakhovskiy, RUMLA’s Executive Secretary, has
prepared a conference report dedicated to the 95" anniversary of the Maritime Arbitration Commission
at the Chamber of Commerce and Industry of the Russian Federation. The speakers explored issues of
generational continuity within the sector, the arbitrability of maritime disputes, and the specific features
of granting interim relief in such proceedings.

The “Articles” section features a debut contribution from a senior lawyer at KISLOV.LAW, llya Chekhin.
The paper examines whether a storm may constitute a basis for exempting the carrier from liability in
the carriage of goods by sea. The author revealed that Russian courts adopt a stringent approach to the
burden of proving “perils and accidents of the sea” and “force majeure,” with regard to such factors as the
geography and season, the strength and duration of the storm’s impact, and the master’s awareness of
meteorological conditions during the voyage.

Bulat Karimov continues to track statistics on maritime disputes. For the fourth-quarter 2025 report, the
necessary data was gathered by Alexey Arakelov and Denis Kumpan. This time, we have only included those
disputes in which the courts expressly referred to the Merchant Shipping Code when adjudicating the
dispute. As a result, the number of public-law cases decreased significantly. The tables now more clearly
demonstrate the areas in which issues of merchant shipping arise as a matter of substance, rather than
merely tangentially.
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This issue concludes with the Journal’s traditional section — Review of New Literature on Maritime Law.
Section curator Ivan Kobchenko compiled twelve books for the fourth quarter of 2025.

I would like to extend my thanks to Ekaterina Shevtsova for translating the journal’s articles into English.

| also wish to acknowledge photographer Andrey Zakharov for providing photographs for the journal’s
covers.

President of the Russian Maritime Law Association (RUMLA)
Konstantin Krasnokutskiy



. COBbITVH

120-1eTHUM rbunen Poccnmnckoro
o6LiecTBa mopcKoro npasa:

KaK 3T0 6bi1n0

31 okTA6GpA 2025 roga 0KoI0 COTHY FocTeln cobpanncb Ha KoH$epeHLMY, KoTopyio Accolyuauma
mopckoro npaBa (RUMLA) npoBoauna B Wawelberg Hall. MecTo BbibpaHo He cnyuaiiHo - Ao
peBontounn 1917 roga B 3TOM 3gaHUM pacnosnarasnca onepaunoHHbIl 3an Toprosoro 6aHka, Ko-
TOpPbI He pa3 nocelanu uneHbl Poccuiickoro obuectsa mopckoro npasa (POMI). O HanbGonee
APKMX CTPaHULAX AeATeIbHOCTU STOW opraHn3auumn B NepBO YacT MePONpUATUA paccKasa
OTBEeTCTBEHHDIN ceKpeTapb RUMLA Anekcein ManaxoBckuii. OH npeacTtaBua MaclutabHoe NCTo-
puueckoe nccnegoBaHue, npoBegeHHoe AccolaLlen 3a YeTbipe roga.

WcTopua cozpgaHna n ncuesHoBeHus
POMI

HeobxognmocTb 06begHNTL CneumnanmcTos
B 06/1aCTN MOPCKOro NpaBa CTana akTMBHO Ha3pe-
BaTb ewe BO BTopon nonosuHe XIX Beka, Korga
pa3BuMBanacb TEHAEHLMA K YHUDUKALIMM MPABOBbIX
HopMm. TpeHA He obolien cTopoHow 1 chepy Top-
roBoro mopennasaHua: B 1897 rogy B AHTBepneHe
6b11 yupexaeH MexxayHapoaHbli MOPCKOI KOMU-
TeT (Comité Maritime International, CMI, MMK),
KOTOpPbIM MNOOLWPAN CO3[AaHNe HaLUMOHaNbHbIX ac-
coumrauunmn n nx ynenctso B8 MMK. B Poccuinckon
MUMNeprn BECOMYIO POJib B 3TOM NpoLiecce cbirpan
nnyHo Bennknii KHA3b AnekcaHgp MuxannoBuy
(BHYK Hmkonas 1), Bo3rnaenasLmii MaBHoe ynpas-
NeHne TOProBoro MopensaBaHuaA 1 NOPTOB.

POMI 6bin0 yupexgeHo 18 masa 1905 ropa
1 C CAMOro Havana 3agyMblBasioCb Kak anTapHoe
npodeccmoHanbHoe coobuectso. CornacHo ycTaBy,
BCTYNUTb B HEFO MO NLWb N1UA, «M3BECTHble
CBOEW yyeHOW NNu NpakTU4eckomn AeATenbHOo-
CTblo B 06/1aCTV MOPCKOTO MpaBa Man MOPCKOTO
npomblicna». Cpean yyactHukos Obwectsa Obinm
yBaXKaeMmble I0PUCTbl, TEOPETUKM 1 NPAKTUKN MOP-

CKOro flena, BOeHHble, npeanpuiHumaTenu, GrHaH-
CUCTbI 1 CTPAxXOBLUMKHY, a ewwe obnagatenn 6onee
3K30TUYHbIX Npodeccnin: Komnosutop Hukonam
Apublbywes, aTHorpa¢ ViBaH A3benes 1 BMHO3a-
BoAunK MoraHH bekvaH. bonee nogpo6Ho ¢ 6umo-
rpadpusamu n3BecTHoix YyneHoB POMI1 MoXHO 03-
HaKOMUTbCA B XKypHane «Mopckoe npaso» 2/2025,
a c uctopuei camoro obuiectsa B XypHane «Mop-
ckoe npaso» 1/2025.

Cpasy HecKONIbKO HanpaBfieHU OxBaTblBana
LeATenbHOCTb YneHoB O6LwwecTBa. OHM yyacTBOBa-
nu B pa3paboTke maclTabHOro «YnoxeHusa o Top-
roBOM MOpernsiaBaHUn», NPeACcTaBAANN UHTEPECDHI
Poccunckon nmnepun B MMK, a ewe nposogunu
perynsapHble cObpaHus, rge obcyxaanu akTyasb-
Hble BOMPOCbI: OT MOPCKOW NMOTEKN U OrpaHuye-
HMA OTBETCTBEHHOCTUN CYAOBNAAENbLEB A0 NPaBo-
BbIX MOCTIeACTBUI KOpabnekpyLeHni, Nogo0HbIX
rnéenn «TutaHuka». O6 3ToM CBULETENbCTBYIOT
HaleHHble HaMW B apXMBaX [OKYMEHTbI, KOTopble
Mbl ony6nrKkoBanu B »xypHane «Mopckoe npaBo»
1/2025.

Mocne okTAbpbckon pesomounn 1917 roga
o6LecTBO PpakTUUECKN NPeKpaTUIIO CBOIO AeATeNb-
HOCTb, a TPYabl Y HAPAOOTKM POCCUNCKNX MOPCKIMX

9
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BoccranoB/iiegue
rmamste 0 POMIT (2021 - 2025)

O6Hapyxunu

Ha ayKLMOHe
rneyaTtb O6LLecTBa
1 BbIKynuAu ee

Hawnu nepsbiii

1N e INHCTBEHHbIV
M3BECTHbIV CAMCOK
UsieHOB 06lLLlecTBa
3a 1913 rog

IOPUCTOB 3a HEMPOAOIKUTENbHbIN, HO aKTUBHbIN
nepuog vx pabotbl B MMK 6binv no 6osbLuein Yactu
yTepsAHbl B pe3yrnbTaTe rpakgaHCKom BOWHbI 1 NO-
CrefoBaBLUEN BOJTHbI penpeccun.

HaunHas ¢ 2022 roaa, Mbl 3aHANNCb aKTUBHOM
nccnefoBaTeNibckol paboTom, UTo6bl MO KpynuvLam
cobpatb nctopmto POMIN. BaxkHble gns Hac cBege-
HVA Mbl OGHapPYXMNIM B POCCMINCKOM rocyaapCTBeH-
HOM NCTOPUYECKOM apxmBe, Poccninckom Haymo-
HanbHon 6ubnuoteke, LieHTpanbHOM BOEHHO-MOp-
CKOM apxuBe 1 apxvnse CeBepHOro NapoxogHoro
obuecTBa. bonblon NHTepec NpeacTaBnAlT gena
1 [MaBHOro ynpasneHna TOProBoro MopensaBaHns
1 NOPTOB.

HekoTopble HaxoOKM OKa3anucCb MOUCTUHE
YHUKanbHbl. Hanpumep, HangeHHbi B apxuse Ce-
BEPHOro MapoOXoAHOro obuecTsa NPOTOKON Mo-
3BOSIAET HaM BOCCO34aTb NOJIHbIN CMNCOK YNEeHOB
obLwecTBa 13 53 yenoBeK MO COCTOAHUIO Ha JaTy
nposefeHna cobpaHua B 1913 rogy. Ha cerogHn
3TO e AMHCTBEHHbIN NCTOYHMK, KOTOPbIN NponnuBaeT
CBET Ha MOJIHbI COCTaB Y4acTHMKOB obLecTsa. Te,
KTO VHTepecyeTca UcTopurei Npaea, y3Hanu noda-
MWJBHO, C KOFO BCE HAUMHaNoCh.

CoBeTcKuin nepvop

Mocne ncuesHoseHua POMIT poccuickoe
npucytcteue B8 MMK nprocTaHOBWIOCh BMNOTb
Ao koHua 60-x rogos XX Beka. CCCP npuxogunnocb
y4yacTBOBaTb B MeXXAYHapOAHOWN TOProene, patu-

10

Mponunnn cBeT Ha CBSI3b C MOPCKUM
NnpaBOM Tex Nitofeli, KOTOpbIX
paHbLLe MNO3ULNOHNPOBANN NLLIb
KaK 3KCMepToB B APYrnx 06aacTsix

OTbICKann B apxvBax v BrepBble B
NCTOPUM OMy6ANKOBAIN AOKYMEHTHI,
CBSI3aHHbIEe C MOBCeAHEBHO
pa6otor POMI

dbrumnpya oTaenbHble MeXAYHAPOLHbIE KOHBEH-
ymn. Npnwnocb BEPHYTbCA N K COBMECTHOW pa-
60Te C ApYyrrMn MOPCKMMU fiepaBamu, NOSTOMY
B 1968 rogy c nogaym BnacTen BCe ke co3ganu
CoBeTcKyio accoLmaumio MOPCKOro npasa, KoTo-
pyto npuHanu B MMK ot CCCP. C pacnagom Cotosa
OHa npeobpa3oBanacb B Accoymnaunio mexayHa-
pPOLAHOro MOPCKOro NpaBa, KOTOPY NCKIIYNIN
13 MMK no ntoram obLero ronocosaHusa Accam-
6nen B 2017 roay.

dnoxa RUMLA

Ha sTom uctopusa npeacrasutenbcTsa Poccun
B MMK He 3akoHuYMnacb. HoBbI 3Tan Havanca cemMb
NeT Ha3ag C TOro, YTO TPOe POCCUNCKIMX KOPUCTOB
(KoHCTaHTUH KpacHOKYTCKUI, KoHCcTaHTUH MNyTpsa
1 Oununn BarvH), npakTukyowmx B cdepe MOpCKo-
ro npasa, yupeamnu AccoumaLmio MOPCKOro npasa.

Mopckoe NpaBO OCNOXXHEHO UHOCTPAHHbIM
31IeMEHTOM, NO3TOMY Mbl YETKO MOHUMaNn, YTo
6e3 yyeTa 3apy0OeKHOro onbiTa BPAA Nn yaacTca
pPa3BUTb OTPACSIb, OTMETUIT HA KOHpEpPeHLMN Cam
KoHcTaHTuH lMyTpa: «Tak 1 BO3HMKNA Uaes, co3gaTb
nnowagky ana o6cyXaeHna BONPOCOB MOPCKOTO
npaBa BHYTPWU CTPaHbl, @ 3aTeEM N BOCCTAaHOBUTb
uneHcTso B MMK».

Mpouecc BcTynneHma B MexayHapogHbI Mop-
ckom komuTeT ansa RUMLA pa36uncst Ha Tpuy 3Tana:

1. MNpe3unpgeHT Accouymaumm KOHCTaHTWUH
KpaCHOKYTCKUI NpoBen fINYHble KOHCYnbTauum



I. COBbITUA

IIpeacraBuTe/1IbCTBO
Poccun B MMK

1925
1930
1935
1940
1945
1950
1955
1960
1965
1970
1975

1905
1917

¢ pykoogcteom CMI. Te o6paLuanu BHUMaHMeE, YTo
npeablayLias accounauma ns Poccum He BbIMOHA-
na cBov 0653aTeNnbCTBa, B TOM UnCie, PUHAHCOBbIE.

2.lNoarotoBka 3asaBneHna v ero nogaya 8 MMK
BecHow 2021 roga. K 3Tm foKymeHTam 6binu npu-
NOXEHbl ABE HE3aBMNCUMbIE rapaHTUN OT lopdupm
NAVICUS.LAW u Fortis Juris Ha HECKONbKO AeCATKOB
TbICAY €BPO B 0becrneyeHmne noraeHnst COBeTCKnx
JONrOB 1 ONnaTy TeKyLero YieHCTBa.

3. WcnonHuTenbHbin komuteT CMI paccmoTpen
3aABKY U y»Ke oceHbto 2021 roga BONpOC O NPUHSA-
T RUMLA B KauecTBe HaLMOHanbHOM accoumaumm
MOPCKOTO npaBa oT Poccum 6bii MOCTaB/EH Ha ro-
nocoBaHue Accambnew. NopaBnawLWmm 60NbLLINH-
CTBOM rosiocoB (98%) MexayHapoaHbIi KOMUTeT
NPVHAN B CBOU YneHbl Poccuinckyto accoumnauuio
MOPCKOro npaaa.

B 2022 ropy BTOpXEHME POCCUNCKNX BONCK
B YKpauHy NocTaBuio Noj yrpo3sy JanbHenlee
uneHcTBo B MMK. Torga Ha noBecTke oceHHen Ac-
cambnen MexayHapoAHOro MOPCKOro KoMMTeTa
B AHTBepreHe cToAno ucknyeHne Poccun. Nepe-
roBopbl ¢ pykosoactsom MMK 6binu cnoxHble,
HO Mbl CMOT/IM 3aPYUUTbCA Ba>KHOW NOAAEPKKON
HECKOJIbKNX CTPaH, noguyepKkHyN KpaCHOKYTCKMIA:
«Ham yganocb COXpaHUTb YIE€HCTBO, TaK Kak
RUMLA yeTko 1 ny6MyHO 3aABUNIa O NPUBEPXKEH-
HOCTK PyHOAMEHTaNbHbBIM NPUHLMNAM MeX4yHa-
poAHOro npaea. YneHobl, KOTOpble He NPUAEPXKM-
BaJSINCb 3TUX NPUHLUMMNOB, LOOPOBOSILHO BbIL
n3 Accoumaymm».

1980

1985

1990
1995
2000
2005
2010
2015
2017
2018
2019
2020
2022
2023
2024
2025

Ha HacToAL M MOMEHT Mbl — OfHU 13 HEMHOFO
oTpacnieBblx 06beanHeHnn ot Poccuu, Komy yaa-
NOCb COXPaHUTb CBOE NMPeACcTaBUTENIbCTBO B KPYI-
HOW MeXKAYHapOAHOWN OpraHmn3aLun.

MopBoAsa NpomeXKyToUHbIe pe3ynbTaTbl AeATeNb-
HoCTW Accoumanuum MopcKoro npasa, KOHCTaHTUH
KpacHokyTckun n KoHcTtaHTuH MyTpa oTmeTunm
3aMeTHble ycrnexy NPOCBETUTENbCKOrO HanpaBse-
HMA — 3a NATb NIeT NPONAEH NyTb OT Ny6AMKaymm
perynapHbIx 0630p0OB HOBOCTE MOPCKOro Nnpasa
[0 3anycka cobctBeHHoro depepanbHoro CMU.
C 2021 ropa RUMLA BbinyckaeT nepsblin B Poccun
ABYA3bIYHbIV (PYCCKO-aHTIMNCKWI) HAayYHO-NpPaK-
TUYeCKnI XypHan «MopcKkoe NpaBo», KOTOPbIN Bbl
M ynTaeTe cenvac.

Kpome Toro, nmeHHo B 2025 rogy Accounaumm
yAanochb:

- onybnnKoBaTb YeTblpe BbiMycKa »KypHana «Mop-
CKOe NnpaBoy;

— MOyyacTBOBaTb B TOKUNCKOW KOHpepeHuunun
MexayHapofHOro MOpCKOro KommuteTa u npo-
ronocosaTb 3a nNpuHATUe Lex Maritima (umTan-
Te nofpobHee B XypHane «Mopckoe npaBo»
2/2025);

— MpPOBEeCTM KOHKYPC 3CCe N0 MOPCKOMY MpaBy,
B KOTOpPOM noyyvacTBoBano 6onee 30 yenosek,
BKJIlOUaA CTyAEeHTOB BeAyLUNX POCCUNCKMX BY-
308B;

— npoBecTn cemmnHap no teme «OrpaHuyeHune ot-
BETCTBEHHOCTM CyAOBnagenbLesy (YATanTe nog-
pobHee B xypHasne «Mopckoe npaso» 3/2025),

11
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L COMITE MARITIME INTERNATIONALS

Antwerp 2022

Montreal 2023

Gothenburg 2024

Ha KOTOPOM CMMKepOM BbICTyMNua BuLe-npe-
3naeHT Mopckoii apbrTparkHOM KOMUCCUM NPK
TMM PO AHHa Apx1noBa;

— 3anyCcTUTb OHNANH-0OCYKAEeHMe OTpaCneBbIX
HOBOCTEWN C yyacTrieM HOBbIX usieHoB RUMLA;

— MOAroToBUTb KOoHUenuuio Tenerpam-KaHana
Accoumauunm, KoTopbin 3apaboTaeT B AHBape
2026 ropa.

LANCKycCMOHHaA YacTb KOHpepeHuun

Bropasa nonosrHa fenoBor nporpammbl 6bina
MOJIHOCTbIO MOCBALLEHA WeCTN aKTyaslbHbIM NpakK-
TUYECKMM BOMpPOCaMm:

+ KaK rotoButb MONogblx CneLranucTos B chepe

MOPCKOro npasa

Comité Maritime Inter!
Tokyo Conference

EumiteMarit'\melntema(ional LA
) Tokyo Conference 2025

+ Kakue otpacneBble 06pa3oBaTesibHble Nporpam-
Mbl HeoOXxofMMO pa3BMBaTb ANA CYAeNncKoro
Kopnyca

«  Kak meHsaeTca cynebHasa NpakTMKa Mo MOPCKUM
cnopam: npaktuka MAK, npo6nembl ¢ npr3Ha-
HMEeM 1 UCMONHEHNEM PeLLUEHNIA MHOCTPAHHbIX
apbuTpaxei B Poccnn

« Hackonbko nonynsapHa v 3¢deKkTrBHa Mmeauna-
UuA 4nAa paspeLleHnsa MOPCKNX CopoB

+ Yt0 HeobxoAuMO AnA COBepLIEHCTBOBAHUA
3aKOHOJaTeNIbHOro PerynmpoBaHna MOPCKUX
nepeBO30K

+ Kak cygoBnagenbLam BbiCTpanBaTb OTHOLEHNA
C rocyapcTBOM B HOBOW peasnibHOCTH
Bce nepeunicneHHble TeMbl B GopmaTe TOK-LLIOY

ob6cy»Kpanu NATb CNNKEPOB.

&8

Anexcanjap AHHaA JInaHa KoHcTranTun ITo/mmHa
MeHUKOB Ot1kuHa IomoJisH IlyTpsa CenaropoBa
ynpasAsioLLmia napTHep ajiBokar, K.F0.H., NapTHep MAO «1BMTI1»
napTHep 1 pyKoBOoAUTE b AK Lex Maritima, NAVICUS.LAW (FESCO), anpektop
AB «HOpuHPpnoT» TpaHcnopTHOM Telegram [JenapTtameHTa
npaktuky 8 DENUO «MOPCKOE MPABO» KOMMaaeHc

12
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Kak nokasana guckyccus, octpenwer npobne-
MOW OTpac/iv OCTAaeTCs pa3pbiB MeXAay nokose-
Husmn. HabniogaeTca siBHbIA edUUUT MONOAbIX
cneumanucToB B 0611acTi MOPCKOro npasa u cpe-
LV I0PUCTOB, Y CPeAU YUeHbIX, U cpefn apbutpos.
OnbITHbIE Kaapbl, o6nagawLmne yHUKaabHbIMU
3HaHUAMU, YXOAAT, @ HOBaA BOJIHA He ycreBaeT
nepeHUMaTb UX 3KCNepTnsy, 6un Tpesory KoH-
cTaHTVH MNyTpA. Mo ero mHeHuto, 6e3 Nnatdopmbl

—
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1O/ THHA
CEHATOPOBA

4NA nepefavn 3HaHUN 1 BOBNEYEHNA MOJTIOLEKM
KPUTUYECKM BaXkKHble KOMMEeTeHLUN MOTYT OblTb
yTpayeHbl. Ceiyac pdUpPMbl BbIHYXAEHbI CAMO-
CTOATENbHO BblpalMBaTh cebe cOTPYAHNKOB OyK-
BaNibHO C HynA. B noaTBepaeHme 3Toro Tesnca
AHHa OTKMHa pacckasana, YTo OHM C Konsieramm
OTOMpPAIOT TaNnaHTIMBbIX MOJIOAbIX OPUCTOB, KO-
Topbix obyyatoT «hard skills» B cdepe mopckoro
npasa.

11O, 107 I5IH

#
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122 Coer e,
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Ewe ogHa Tema, BOSHyOLWAA MOPCKUX IOPUCTOB
B Poccun — BAMAHME CaHKUUM Ha CyOOXOACTBO
1 Mopckyto Toprosnto. [onnHa CeHaTopoBa Npu-
3Hanacb, YTO YUMTbIBATb BCE CAHKLWUOHHbIE PUCKN
CcTaHoBUTCA cnoxHee. Ceyac orpaHnymnTeNbHbIE
Mepbl KacalTcs y»Ke 1 NopTOB Kak reorpaduye-
CKMX OOBEKTOB, U KanMTaHOB onpeneneHHbIX
CynoB, 1 0COObIX SKOHOMUYECKNX 30H, N CTpa-
XOBbIX KOMMAHWI, N APYrUX KPYMHbIX KOMMep-
Yeckux opraHusauuin. Jlormctnyeckum dripmam
N rpy300TNpaBuUTeNnAamM NpUXoanTca NpoBepATb
OrPOMHOE KONMMNYEeCTBO COCTABAALNX NePEBO3KY
Ha NpeaMeT CaHKLUMOHHbIX PUCKOB, YTO OTHMMa-
€T HeMasno Cui 1 BpemeHun. YTobbl XOTb KaKk-TO
MVWHUMU3NPOBATb U3LEPXKKKU, CTOUT pa3BuUBaTb
HaLMOHanbHOeE perynnpoBaHmne, KOTopoe JOSIKHO
paboTaTb B HaWNX MHTepecax, oTmeTnna MNonunHa
CeHaTtoposa.

14

Mpn 3TOM 3aKOHOTBOpPYECKasa AeATeNIbHOCTb
B cdhepe MOPCKOro npaBa BefeTca KpaiHe BsAO.
C momeHTa npuHATUA Kogekca ToproBoro mope-
nnasaHua (KTM) 26 net Ha3ag HaKoOMNWUCA OrPOM-
HbIn NNacT cyaebHbIX peLleHnin, KoTopble J0 CMX
Nop NPaKTUYECKN HNKaK He CUCTEMATM3NPOBANUCD.
EQVHCTBEHHDIN 3HAUNMBIN [OKYMEHT — MHbOpPMa-
ynoHHoe nucbmo BAC PO 2004 roga — B HEKOTO-
pow mepe yctapen. o MHeHuto KoHcTaHTuHa MyTpw,
C KOTOpbIM cornacunca n AnekcaHgp MegHuKos,
Ha3pesia ocTpasa NOTPeOHOCTb B HOBOM OPUEHTU-
pe. OTpacnb xget oT BepxosHoro Cyna PO nubo
NOJSIHOLEHHOrO NocTaHoBneHnA MneHyma no npu-
MeHeHuo KTM, nnbo, Kak MUHUMYM, fieTaflbHOro 06-
30pa cyaebHON NPaKTVKM. ITO MOMOXET YCTPAHUTb
NPOTUBOPEYNA B PELLUEHNAX Pa3HbIX CY[O0B, CHA3UT
HarpysKky Ha cygeb6Hylo cuctemy v gacT 6usHecy
CTONb HeOOXOAVIMYO MPABOBYIO ONPefeNeHHOCTb. |
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The 120" Anniversary
of the Russian Maritime Law Society:

A Retrospective

On 31 October 2025, around a hundred guests assembled at Wawelberg Hall for a conference
hosted by the Russian Maritime Law Association (RUMLA). The choice of venue was far from
coincidental: before the 1917 Revolution, the building had served as the main hall of the Trading
Bank and was frequently visited by members of the Russian Maritime Law Society (RMLS). In the
opening session, RUMLA’s executive secretary, Alexey Malakhovskiy, outlined some of the most
striking episodes in the Society’s history and presented a substantial research project undertaken

by the Association over the past four years.

The Rise and Fall of the Russian Maritime
Law Society

It was the latter half of the nineteenth centu-
ry, amid a broader tendency towards the unifica-
tion of legal norms, that the urge to bring mari-
time law specialists together began to build. The
commercial shipping sector was no exception: in
1897, the Comité Maritime International (CMI) was
founded in Antwerp, promoting the establishment
of national associations and their affiliation with
the CMI. In the Russian Empire, a substantial con-
tribution to this process was made by Grand Duke
Alexander Mikhailovich (a grandson of Nicholas
), then serving as head of the Main Directorate of
Merchant Shipping and Ports.

The Russian Maritime Law Society (RMLS)
was established on 18 May 1905 and was initially
conceived as an elite professional society. Under
its charter, membership was restricted to individ-
uals “known for their scholarly or practical work in
the field of maritime law or merchant shipping.”
The Society’s ranks included distinguished law-
yers, maritime theorists and practitioners, military
officers, entrepreneurs, financiers and insurers, as

well as individuals from less conventional back-
grounds, including the composer Nikolai Art-
sybushev, the ethnographer Ivan Azbelev and
the wine manufacturer Johann Beckman. Further
biographical information on notable members is
available in Maritime Law journal 2/2025, while the
history of the society itself is covered in Maritime
Law journal 1/2025.

They contributed to the drafting of the large-
scale Merchant Shipping Code, represented the Rus-
sian Empire at the CMI, and held regular meetings
to discuss pressing issues, from maritime mortgag-
es and the limitation of shipowners'liability to the
legal consequences of major maritime casualties,
including shipwrecks comparable to the loss of
the Titanic. Archival materials we have uncovered
and published in Maritime Law journal 1/2025 con-
firm this.

Following the October Revolution of 1917, the
Society effectively ceased its activities, and much
of the scholarship and practical work produced
by Russian maritime lawyers during their brief but
highly active period within the CMI was subse-
quently lost amid the Civil War and the ensuing
wave of repression.

15
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Reconstructing
the Legacy of RMLS (2021-2025)

The Society’s seal
was recovered

after being identified
at auction.

The only known
membership list
of the Society,
dating from 1913,
was discovered.

From 2022 onwards, we have undertaken
an intensive research effort to reconstruct,
piece by piece, the history of Russian Maritime
Law Society. Particularly valuable information
was uncovered in the Russian State Historical
Archive, the National Library of Russia, the Central
Naval Archive, and the archives of the Northern
Steamship Company. The files of the Main
Directorate of Merchant Shipping and Ports are
especially noteworthy.

Some discoveries turned out to be genuinely
remarkable. Minutes found in the Northern
Steamship Company’s archive, for instance,
have enabled us to compile the Society’s full
membership list of 53 members as of a meeting
held in 1913. To date, this remains the only
source to provide a full account of the Society’s
membership. For those interested in legal history,
it provides the names of the people from whom it
all began.

The Soviet Period

Following the dissolution of Russian Maritime
Law Society, Russia’s presence within the CMI
was suspended until the end of the 1960s. The
USSR retained its place in the international trade
and ratified a number of conventions. There was
no choice but to renew the cooperation with
other maritime powers, and in 1968, the state
authorities established the Soviet Maritime Law

16

The findings revealed a previously
underappreciated link between these
figures and maritime law, challenging
earlier assumptions about the scope
of their professional expertise.

Documents relating to the Society’s
day-to-day activities were recovered
from archival holdings and published
for the first time.

Association, which was admitted to the CMI on
behalf of the USSR. With the Soviet Union’s collapse,
it was reshaped into the International Maritime Law
Association, which was ultimately excluded from
the CMI following an Assembly vote in 2017.

The RUMLA Chapter

Yet Russia’s representation in the CMI did
not end there. Seven years ago, a new chapter
began when three Russian lawyers specialising
in maritime law (Konstantin Krasnokutskiy,
Konstantin Putrya and Filipp Vagin) established the
Maritime Law Association.

Given that maritime law is bound up with foreign
elements, we knew that the field could scarcely be
developed without taking account of foreign expe-
rience, Konstantin Putrya, remarked at the confer-
ence: “That is how the idea was born to establish
a domestic forum for discussing maritime law issues,
and then to restore membership in the CMI.”

RUMLA's path back into the CMI unfolded in
three stages:

1. The Association’s President, Konstantin Kras-
nokutskiy, held discussions with the CMI leadership.
They noted that the previous Russian association
had failed to fulfil its obligations, including its fi-
nancial ones.

2.The application form was prepared and filed
with the CMI in spring 2021. It was accompanied
by two independent guarantees from the law firms
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Russia’'s Membership
in the CMI

1925
1930
1935
1940
1945
1950
1955
1960
1965
1970
1975

1905
1917

NAVICUS.LAW and Fortis Juris, totaling several tens
of thousands of euros, to secure the repayment
of outstanding Soviet debts and the payment of
ongoing membership contributions.

3. The CMI Executive Committee examined the
application and, by autumn 2021, RUMLA's ad-
mission as Russian Maritime Law Association was
put before the Assembly. With 98% in favour,
the CMI accepted RUMLA into membership.

In 2022, Russia’s military invasion of Ukraine
jeopardised continued membership in the CMI.
The autumn Assembly of the Comité Maritime In-
ternational in Antwerp was due to consider Russia’s
exclusion. Negotiations with the CMI leadership
were challenging, but we succeeded in obtaining
important backing from several countries, Krasno-
kutskiy noted:“We were able to preserve our mem-
bership because RUMLA made a clear and public
commitment to the fundamental principles of in-
ternational law. Those who did not adhere to these
principles withdrew from the Association voluntarily.”’

As things stand, we are one of the few Russian
industry associations that has succeeded in main-
taining representation in a major international or-
ganisation.

Summing up the Association’s steps
forward to date, Konstantin Krasnokutskiy and
Konstantin Putrya highlighted the progress that
was notably reached in educational and outreach
work: over five years, it has evolved from publishing
regular maritime law news digests to launching

1980

1990
1995
2000
2005
2010
2015
2017
2018
2019
2020
2022
2023
2024
2025

2021

its own federal media outlet. Since 2021, RUMLA

has also published Maritime Law journal, the first

bilingual (Russian-English) scholarly and practice-
oriented journal of its kind in Russia, which you are
reading now.

Moreover, in 2025, the Association was able to:

- publish four issues of Maritime Law journal;

- participate in the Comité Maritime Internation-
al’s Tokyo conference and vote for the adop-
tion of the Lex Maritima (see Maritime Law jour-
nal 2/2025 for details);

- hold a maritime-law essay prize with more than
30 participants, including students from Russia’s
leading universities;

- hold a seminar on limitation of shipowners'lia-
bility (for further detail, see Maritime Law journal
3/2025), featuring Anna Arkhipova, Vice-Pres-
ident of the Maritime Arbitration Commission
under the Russian Chamber of Commerce and
Industry, as a speaker;

- launch an online discussion on industry devel-
opments involving new members of RUMLA;

- draft the concept for the Association’s Telegram
channel, scheduled to launch in January 2026.

Conference Panel Discussion
The second half of the programme was devoted

entirely to six pressing issues of practical relevance:
« Raising young professionals in maritime law.

17
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| COMITE MARITIME INTERNATIONALS

Antwerp 2022

Montréal welcomes the world

Montreal 2023

Gothenburg 2024

» Developing specialised training programmes
for the judiciary.

« Changing practice in maritime disputes: MAC
cases and the obstacles to recognising and en-
forcing foreign arbitral awards in Russia.

- How widely used and effective mediation is in
resolving maritime disputes.

+ Needs to be changed in the statutory frame-
work to strengthen the regulation of maritime
shipping.

« How shipowners can navigate relations with the
state in the new reality landscape.

The above topics were examined in a talk-show
format in a session involving five speakers.

The discussion made clear that the sector’s
most acute challenge remains the generational

Comité Maritime Inter!
Tokyo Conference.

ernational

ité Maritime Int
Cm%‘ukyn Conference 2025

gap. There is a clear shortage of young maritime
law specialists, not only among practitioners but
also among scholars and arbitrators. Experienced
figures with hard-won expertise are retiring, while
the next generation is not coming through quick-
ly enough to learn from them, Konstantin Pu-
trya warned. Without a platform for passing on
knowledge and drawing younger lawyers into
the field, vital competencies could be lost. As
a result, firms are increasingly forced to train new
staff from scratch. lllustrating the point, Anna Ot-
kina explained that she and her colleagues recruit
promising young lawyers and teach them the hard
skills required for maritime practice.

A further concern for maritime lawyers in Rus-
sia is the impact of sanctions on shipping and

©°

Alexander Anna Diana Konstantin Polina
Mednikov Otkina Podolian Putrya Senatorova
Managing Partner, Partner; Head of Attorney, PhD (Law); Director
Jurinflot Law Firm Transport Practice, Lex Maritima Law Firm; Partner, of Compliance,
DENUO Editor, Maritime Law NAVICUS.LAW FESCO

telegram channel

18



I. EVENTS

maritime commerce. Polina Senatorova observed
that it is becoming ever more challenging to ac-
count for the full range of sanctions-related risks.
Restrictions now extend to ports as geographic
entities, the masters of particular vessels, special
economic zones, insurers and other major com-
mercial organisations. Logistics firms and ship-
pers must therefore screen a list of variables for
sanctions exposure, at a significant cost in time

and effort. To limit these costs, Senatorova added,
Russia needs stronger domestic regulation that
serves its own interests.

Meanwhile, legislative activity in the field of
maritime law has been extremely sluggish. In the
26 years since the Merchant Shipping Code (MSC)
was adopted, an extensive body of case law has
accumulated, yet it is barely structured. Information
Letter of the Supreme Commercial Court of 2004,

11O THHA
CEHATOPOBA 110,10 1511

i
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the only significant guidance, has long since become somewhat obsolete. In the view of Konstantin Pu-
trya, a point echoed by Alexander Mednikov, there is now an urgent need for a new reference point. The
industry is looking to the Supreme Court of the Russian Federation for either a full Plenum Resolution on
the application of the MSC or, at the very least, a detailed review of case law. This would reduce divergences
in judgments across different courts, ease pressure on the judiciary, and provide businesses with the legal
certainty they crave. =
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HanpasneHHaA OTBETCTBEHHOCTb

N Ba>KHOCTb HALIMOHANbHOIO MpaBa:
4yto 06Cy>KAaNnu Ha rbnenHomn
KoHepeHumnn MAK

11 nekabpsa 2025 roga B MockBe NpoLuio me-
ponpuATre, NPUypoYeHHoe K 95-neTHemy obuneto
MopcKkoin apbutparkHo KoMnccun. 3a NoYTu BEK
cBoero cyuwectsoBaHuA MAK 3aBoeBana aBToputeT
1 JoBepue He TONbKO B Haller CTpaHe, HO 1 3a py-
6eXxoMm, CKa3an B MPMBETCTBEHHOW peun npe3ngeHT
Toprosoro-npombiwneHHo nanatbl PO Cepren Ka-
TbipyH. OH NprBeN CTaTUCTKKY, COMMTACHO KOTOPOW
Komuccna paccmoTtpena 3a Bce rogbl pabotbl 60-
nee 4500 pen ¢ yyactnem CTOPOH 13 6onee yem 70
cTpaH. MonobHble undpbl AEMOHCTPUPYIOT BbICOKUIA
ypOBeHb BOCTPEOOBAHHOCTY 1 NpodeccrnoHanmns-
Ma yupexnaeHus, ysepeH KatbipuH. Mobnarogapvie
3a TAKYI0 OLIeHKY 1 noafdep»kKy co cTopoHb! TIM,
HblHewHu rnaBa MAK Anekcein KoctnH otmeTun
cepbe3Hyto ponb MAK B CTaHOBNEHNN POCCUNCKON
N MeXXAYHapOAHOW apOuTPaXHON NPaKTUKN.

Mpu 3TOM B NcTopum «tobunapa» 6o110 Hemano
TparnyHbIx Neproaos. Tak, 13 20 nepBbix apbuUTpoB
MAK B 1930-e rogbl penpeccupoBanu 13 uenoBsek.
Nx 6uorpadum Mbl BOCCTaHOBWUIIM MO apXMBHbIM
JaHHbIM 1 ony6nMKoBanu B BbiMycKe »KypHasna
«Mopckoe npaso» 3/2025. O Ton anoxe B CBOEM
BbICTYMJIEHUN YNOMAHY/A U 3aMecTUTeNb npea-
cepatena MAK, AHHa ApxunoBa. Ee otpacneson
[OKNag Ha KoHdepeHLMN OKa3anca NocBALLeH Teme
«HanpaBneHHOWN OTBETCTBEHHOCTM B MOPCKOM Mpa-
BE M HE TOJIbKO».

«3apaHee Ha3HaYeHHbIN OTBETUUK»

Mo obuwemy npasuny, 3a Bpes, NPUYMHEHHBbIN
WCTOYHVNKOM MOBbILLEHHOW OMAaCHOCTN, KOTOPbIM
ABNAETCA TPaHCMNOPTHOE CPeAcTBO, oTBevaeT
Bnageney. Ho yctaHOBUTb UCTUHHOTO BRagesbLa
MOPCKOFO CyfiHa He Bcerga 6biBaeT nerko. Takom
OTPOMHbIVi OOBEKT HKOTAA HE YNPABNAETCA B OAU-
HOUKY — peyb NAEeT O LIeJIOM SKMMa)e, KOTOPbIN eLle
N KTO-TO KOHTponupyeT. Cutyauma ycnoKHAeTca

TEM, YTO, HanNpUMep, COrnacHO AOroBopy Talm-
yapTepa, IKMMNaX HaXoAWUTCA B ABONHOM Noguu-
HeHUW — cypoBnagenbla v ¢ppaxtosatens. Moctpa-
JaBLemMy TPyAHO OMepPaTUBHO BbIACHUTb, K KOMY
eMy HY>KHO NpeabsaBNATb TPe6oBaHUS, NOACHKNA
Apxunosa. MIHCTUTYT «HanpaBiieHHOW OTBETCTBEH-
HOCTU» YNPOLLAET 3Ty 3aAauy, Tak Kak OTBETUMNK
N3BECTEH 3apaHee, 1 BCe NOCTpajaBLUvie AOMKHbI
06paLlaTbCs C ICKaMU UMEHHO K HeMmy.

«C yuemom moeo, Ymo 3apaHee Ha3HAa4eHHbil
omeemyuk — 00UH, CYMMYy €20 0m8emcmeeH-
HOCMU paspewaemcsa CHU3UMb — 02paHu4UMe.
Monyuyaemca cgoezo poda komnpomucc. C 00HoU
CMOpPOH®bI, BO3MeujeHuUe 8peda He 6yoem nos-
HbIM, HO 8 OnpedesieHHOM pa3mepe OHA MOYHO
20paHMUpPOBAHO».

AHHa Apxunoea, suue-npe3udeHm MAK

O6cy»xpaemMblil MEXaHU3M UCMOJb3YETCA B MEX-
AyHapoaHbIX HOPMAaTUBHO-MPABOBbIX aKTax, KO-
TOpble KacalTca 3arpA3HeHNA MOPCKOW cpefpbl.
Cambill N3BECTHbIN Npumep — CT. 3 KoHBeHUun
O rpaKAaHCKOM OTBETCTBEHHOCTM 3a 3arpA3HeHne
MopA HedTblo 1969 roga. Tam yKasaHo, 4To 3ape-
rMCTPVPOBAHHbI COBCTBEHHMK CyAHa oTBevaeT
3a Ntobon ywep6 oT 3arpA3HeHNsA, NPUYNHEHHDIN
WHLMAEeHTOM. ApX1MNoBa OTMETINA, YTO B pa3paboT-
Ke 3TOro JOKyMeHTa y4acTBOBa OAMH 13 CaMbIX U3-
BECTHbIX 1 BOCTpeboBaHHbIX apbuTpoB MAK 3a BClo
nctoputo — AnekcaHgp JibBoBn4 MaKoBCKUIA.

AHanoOrnyYHbIN MHCTPYMEHT BCTPeYaeTca 1 B
byHkepHon KoHBeHUMKn 2001 roga. o mHeHUtO
ApX1nNoBoW, TOMY NPaBOBOMY MHCTUTYTY IOPUCTDI
YAENAT He3acny>KeHHO Mano BHMMaHKA, XOTA No-
TeHuman y Hero 6onbLion. CuTyaums yCioxHAeTcA
TeM, YUTO B MIHOCTPAHHbIX OPUCAMKLMAX OTCYTCTBYET
peneBaHTHbIM NepeBOf TePMMHA «HanpaB/ieHHasdA
OTBETCTBEHHOCTbY.
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HoBble Kagpbl, HTepecbl HALMOHANbHOIO
npaBsa un obecneumnTenbHbie Mepbl

Paccyxpas 06 apbutpabenbHOCTU MOPCKUX
crnopos, goueHT Ypl'tOY Cepren KypoukuH, otme-
TWUA BaXKHOCTb MONynApM3aumm HaunoHaIbHOro
npasa B [Na3ax CerogHALHNX CTYAEHTOB opPaKoB.
Mo ero MHeHNIO, 3TO HeobxoaMMO, UTOObI Oyayuine
IOPUCTBI YKa3biBanu B apOUTParkHbIX OrOBOpPKax
NPUMEHUMbIM POCCUINCKOE, a He «OypXKya3HOe aH-
rMUNCKOe NpaBo».

He meHee aKTyaneH 1 BONpocC NpeeMCcTBEHHO-
CTV NOKONeHWI B chepe MopcKoro npasa. Ha atot
acnekT obpaTtua BHMMaHWe apobutp n unet Mpe-
sngnyma MAK Bnagumup MegHunkos: «BaxHo
NMOMHWTb Hawm KopHU. Cpeamn Hac JOMKHbI ObITb
MopenaBaTenu, KoTopble MOMOryT pa3obpaTtbca
B KOH)NMKTax, roBOPA CO CTOPOHaMM CNopa Ha of-
HOM A3bIKe».

BcnomHmnm Ha KoHdepeHUMN 1 NPO NOJIHO-
Mouma npepcenatens MAK npuHate obecneuu-
TeNbHble Mepbl, YCTAaHOBUB MX pa3mep u Gopmy.
Hanpumep, no npocbbe ogHOM 13 CTOPOH Crnop
MOTYT HaNnoOXUTb apecT Ha HaxofsAlleecAa B pOC-
CMICKOM NMOPTY CYAHO UNK rpy3 ApYron CTOPOHbI.
OTO YHUKaNbHbIA UHCTUTYT, KOTOPbIN HE CAANLLKOM
nonynApeH, Tak Kak Npo Hero Masno roBopAT, No-
ceTtoBana Mapwua AHgpuaHoBa, apbuTtp MAK npwu
TINN PO, 3aBegytoLan Kapenpor MexxayHapOaHOro
YaCTHOro 1 rpaxgaHckoro npasa MIMMMO.

Mpy6as HeOCTOPOXKHOCTb CyAOoBNaAenbLa
n 3aToHyBWMIA pnoT

B camom KoHLe meponpuATUA OCBETUN eLle
ase Tembl. Apbutp MAK 1 ynpasnatowmii nap-
THep topuanyeckon pupmsl «MeperprHa» EneHa
lNonoBa pa3bACHMIA, Kak COOTHOCATCA MOJIOXe-
HnA Kogekca TOproBoro mopennasaHua n Han-
pobUIACKON KOHBEHUMM 00 yaaneHUn 3aTOHYBLLNX
CynosB, K kotopon Poccua nprucoegnHmnacs B ge-
Kabpe 2021 roga.

Tak, COrnacHoO nosnoKeHuAM MexayHapoaHoO-
ro HIMA, poccunckmii cobCcTBEHHMK 3aTOHYBLUEro
CYQHA MOXeT OrpaHNYnTb CBOK OTBETCTBEHHOCTb,
CBA3aHHYIO C ero yaaneHneMm, ecsiv OHoO noTepne-
NO KpyLleHe/HaxoanTCA B Npeaenax POCCUNCKIMX
Bog. MNonoxkeHusa KTM, Hao6opoT, nogobHom onuumn
He NpefyCcMaTp1BaloT.

Ewe Hanpobuinckaa KOHBEHLUMA NO3BOJIAET OC-
BOOOANTb POCCMINCKOrO COBCTBEHHMKA 3aTOHYBLLEe-
ro CyfHa OT pacxofoB Ha ero NoucK 1 yganeHue

22

npw onpepgeneHHbix ycnosuax. B KTM Takue no-
NOXEeHWA OTCYTCTBYIOT, NogYepKHyna lNonos.a.

CBos crneundmrKa HaLMOHaNbHOIO PerynnmpoBa-
HKA ecTb U NpuY KBannduKauum rpybot HeOCTOPOXK-
HOCTK cypoBnagesnbua. 3Ty Temy uneHbl RUMLA
noapo6Ho pas3burpann Ha NeTHEM CEMUHape, pe-
nopTa C KOTOPOro Mbl My6NNMKOBaNy B BbiMycke
XypHana «Mopckoe npaso» 3/2025.

Ha nekabpbckon KOHbepeHUUn OOoKIagunKk
MAK BepoHunka XapuToHOBa pacckasbiBasa O TOM,
TPEeTENCKUI cya B Aenax o rpybo HeoOCTOPOXKHO-
CTV npoBepseT GakT BHeJPeHUA CTaHAAPTOB 3a-
60TIMIBOCTU U OCMOTPUTENBHOCTY BO BHYTPEHHME
JOKYMeHTbl CyfoBnagenbLa, foBefeHne 3Tux no-
NOMEHWI OO0 SKMMNaKa Y KOHTPOSb UX MCNOJSTHEHNA.

o cnoBam XapuTOHOBOW, CyAoBnageneL, MoXeT
ONPOBEPrHyTb rpyby0 HEOCTOPOXKHOCTb, NPEeLO-
CTaBMB [aHHble O: perynsapHbIX OCMOTPax CyAHa,
ero CBOeBpeMeHHOM PeMOHTE 1 YCTaHOBNEHUN
TpeboBaHWI K NOrpy3Ke, KOHTPONMpPYA ee. ITn Te-
31Cbl NOATBEPKAAIOTCA CYLLECTBYIOLLEN NPAKTUKON
MAK.

Tembl Apyrux AOKNapoB

O CTpyKType COBpPEeMeHHOro ny6amMyHoro

MOpCKoro npasa (Butanuin Knioes, gupektop

[enaptameHTa rocnonnTku B obnactu mop-

CKOrO 1 pPeYyHoro TpaHcnopTa MuHTpaHca).

- O6 onbiTe pa3BMTUA MOPCKOTo apbuTtpaxa B Ku-
Tae (Jn Xy, 3amectutenb npepcegarena Kutam-
CKOW MOPCKOW apObUTpakKHOM KOMUCCUL).

- O npetoanumanbHOCTN apbUTPaKHOroO peLle-
HuA (Bnagummp MegHukoB, apobutp n uneH
Mpe3sungnyma MAK).

- 06 3¢deKTUBHbIX MeXaHM3MaX PaCcCMOTPEHNA
MOpCKKx cnopoB B CnHranype (HeenakaHTtaH
BuBekaHaHga, pernctpatop CnHranypckoro
MeXZyHapoaHOro apbuTpaxHoro LeHTpa).

— 06 akTyanbHbIX NPaBoOBbIX Npobnemax geme-
penxa (Cepren CYHMLbIH, 3aMeCTUTeNb ANpPeK-
Topa MIHCTUTYTa 3aKoHodaTeNbCTBa U CPaBHU-
TeNnbHOro NnpaBoBefeHnA npu NpasnTenbcTee
PO).

- O rpaHuuax cyne6Horo KOHTponA 3a apobuTtpa-
»em (Mapua KpacHoBa, naptHep Ab KMAT).

- O «xopowen mopckon npaktTuke» (PomaH
Makapos, napTHép Ab «HekTopos, CaBenbes
W MapTHEPbI»).

— 06 orpaHNYeHNN OTBETCTBEHHOCTU MOPCKUX

nepeBo3unkos (AnekcaHap MaTtseeB, marncTp

PLUYIM). =



I. EVENTS

Channeled Liability and the Relevance
of National Law: What Was Discussed
at the MAC Anniversary Conference

An event marking the 95" anniversary of the
Maritime Arbitration Commission took place in
Moscow on 11 December 2025. Over nearly a cen-
tury, the Commission has secured authority and
trust not only within Russia but well beyond its
borders, noted Sergey Katyrin, President of the
Chamber of Commerce and Industry of the Russian
Federation, in his welcoming address. Citing official
figures, he noted that the Commission has dealt
with over 4,500 cases throughout its history, with
parties drawn from more than 70 countries. Such
figures, Sergey Katyrin said, speak to the institu-
tion’s standing and professionalism. Expressing his
gratitude for the Chamber’s support and appraisal,
Alexey Kostin, the current head of the Maritime
Arbitration Commission, noted the Commission’s
substantial role in shaping both Russian and inter-
national arbitration practice.

Yet the history of the Commission also con-
tains profoundly tragic episodes. In the 1930s,
13 of its first 20 arbitrators fell victim to political
repression. Drawing on archival sources, we have
reconstructed their biographies and published
them in issue 3/2025 of Maritime Law journal.
Anna Arkhipova, Vice-President of the Maritime
Arbitration Commission, also referred to this pe-
riod in her remarks. Her conference presentation
examined the issue of “channeled liability in mari-
time law and beyond.”

“A Defendant Chosen in Advance”

In principle, liability for damage caused by
a source of increased danger, including a vehicle, is
borne by the owner. However, determining who the
owner actually is can be far from simple. An asset of
this scale is never run by one person alone; it entails
a full crew, operating under someone’s supervision.
The issue is compounded by the fact that, under
a time charter, the crew answers to both the ship-
owner and the charterer. As a result, the injured

party may struggle to determine swiftly against
whom a claim should be brought, explained Anna
Arkhipova. The institution of channeled liability
resolves this problem by predetermining the defen-
dant, thereby obliging all injured parties to pursue
their claims against the same party.

“Given that there is only one pre-designated defen-

dant, the amount of that party’s liability may be

reduced or limited. This represents a compromise:

damages are not paid in full, but compensation is
guaranteed within a defined limit.”

Anna Arkhipova, Vice-President

of the Maritime Arbitration Commission

This mechanism is used in international regula-
tory instruments relating to marine pollution. The
best-known example is Article 3 of the International
Convention on Civil Liability for Oil Pollution Dam-
age (1969), which provides that the ship’s registered
owner is liable for any pollution damage caused
by an incident. Anna Arkhipova noted that one of
the document’s drafters was Alexander Makovsky,
one of the most distinguished and sought-after
arbitrators of the Maritime Arbitration Commission
throughout its history.

A similar mechanism appears in the 2001 Inter-
national Convention on Civil Liability for Bunker
Oil Pollution Damage. Arkhipova noted that this
legal concept remains largely overlooked, despite
its promise, which is complicated by the lack of an
established foreign-language equivalent for the
term“channeled liability.”

New Faces, National Law Interests,
and Interim Measures

Speaking on the arbitrability of maritime dis-
putes, Sergey Kurochkin, Associate Professor at the
Ural State Law University, stressed the importance
of promoting national law among today’s law stu-
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dents. This, he said, was key to ensuring that ar-
bitration clauses refer to Russian law rather than
“bourgeois English law.”

The issue of generational continuity in maritime
law is no less pressing. Vladimir Mednikov, an
arbitrator and member of the Presidium of the
Maritime Arbitration Commission, drew attention
to this point: “It is vital to remember where we
come from,” he said. “We need seafarers among us,
people capable of resolving disputes by speaking
to the parties in their own language.”

Attention was also drawn at the conference
to the President’s right to grant interim measures
and determine their form and extent. Thus, at the
request of one party, a dispute may give rise to
the arrest of the other party’s vessel or cargo while
it is located in a Russian port. The mechanism is
distinctive, yet it remains rarely applied, owing to
the limited attention it has received, noted Maria
Andrianova, an arbitrator at the MAC and Head of
the Department of International Private and Civil
Law at MGIMO University.

Gross Negligence by Shipowners
and a Sunken Fleet

At the very end of the event, two further topics
were addressed. Elena Popova, an arbitrator at the
Maritime Arbitration Commission and managing
partner of the law firm Peregrina, clarified how
the provisions of the Merchant Shipping Code
correlate with those of the Nairobi Convention
on the Removal of Wrecks, which Russia joined in
December 2021.

Thus, pursuant to the international statutory
instrument, a Russian owner of a wrecked vessel
may limit its liability arising from the removal of
the wreck, provided that the casualty occurred
within, or the wreck is located in Russian waters.
The provisions of the Merchant Shipping Code, by
contrast, do not provide for such an option.

The Nairobi Convention further permits
a Russian owner of a wrecked vessel to be relieved
of the costs associated with its search and removal
under certian conditions. The Merchant Shipping
Code does not contain corresponding provisions,
Popova underlined.

The qualification of a shipowner’s gross
negligence likewise reflects specific features of
national regulation. Members of Russian Maritime
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Law Association examined this issue in detail at
their summer seminar, a report from which was
published in issue 3/2025 of the Maritime Law
journal.

Speaking at the December conference,
Veronika Kharitonova, a representative of the
Maritime Arbitration Commission, noted that when
adjudicating cases of gross negligence, arbitral
tribunals focus on whether standards of due care
and prudence are embedded in the shipowner’s
internal documentation, conveyed to the crew, and
whether their implementation is monitored.

Kharitonova argued that shipowners can dispel
allegations of gross negligence by pointing to
regular vessel inspections, prompt repairs, and the
introduction of loading requirements backed by
effective supervision. These principles, she added,
are well supported by the established practice of
the Maritime Arbitration Commission.

Other Topics Discussed

- The structure of modern law of the sea (Vitaly
Klyuev, Director of the Department of State
Policy in Maritime and Inland Water Transport,
Ministry of Transport of the Russian Federation).

— On the experience of developing maritime
arbitration in China (Li Hu, Vice Chairman of the
China Maritime Arbitration Commission).

- The prejudicial effect of arbitral awards
(Vladimir Mednikov, Arbitrator and Member
of the Presidium of the Maritime Arbitration
Commission).

- Effective mechanisms for resolving maritime
disputes in Singapore (Neelakantan
Vivekananda, Registrar, Singapore International
Arbitration Centre).

— Current legal challenges surrounding demurrage
(Sergey Sinitsyn, Deputy Director, Institute of
Legislation and Comparative Law under the
Government of the Russian Federation).

— On the limits of judicial supervision over
arbitration (Maria Krasnova, Partner, KIAP Law
Firm).

— The concept of “proper maritime practice”
(Roman Makarov, Partner, Nektorov, Saveliev &
Partners Law Firm).

— On the limitation of liability of maritime carriers
(Alexander Matveev, LL.M., Russian School of
Private Law). =



1. OB30P CYAEBHOW MPAKTUKIM POCCUI

CTaTncTnka m obwmm o630p”

YeTBepTbIn BbINYCK XXypHana Mopckoe npaso
3a 2025 rog oxBaTblBaeT Nepuos C oKTA0pA no ae-
Kabpb. Mbl npogosmkaem NnybnmKoBaTb CTaTUCTUKY
MOPCKUX €N, PaCCMOTPEHHbIX apOUTParKHbIMU CY-
Jamu B yKa3aHHbIN nepros.

B paccmaTtpuriBaemblin nepriof Mbl ke NOAOLLIN
K cbopy CTaTUCTUKM 1 YKa3anu fiena, B KOTopbIX
CyAbl NPAMO CCbinatoTcA Ha Kogekc ToproBoro mo-
pennaBaHuA Npu pacCMOTpeHnn cnopa. B ceAsm
C 3TUM 3HAUYUTENIbHO YMEHbLIWIOCh KONMYECTBO
Aen nybnnyHo-npaBoBoOro xapakrepa. Hecmotps
Ha TO, UTO TaKoW Noaxo yMeHbLUaeT BbIOOpKY fen,
Tenepb TabnuLbl YeTue JEMOHCTPUPYIOT, B KaKUX
chepax BONpOChbl TOProBOro MopensiaBaHnsa Bo3-
HUKAKOT HEMOCPEeACTBEHHO, a He pacCMaTpPUBAIOTCA
Nno KacaTefibHOWN.

LeHTp mopckoro npasa HaunoHanbHOro yHu-
BepcuTeTa CuHranypa coBMmectHo ¢ MexayHapoa-
HbIM MOPCKUM KOMUTETOM BefyT 6a3y aen, paccma-
TPMBaeMbIX CyAamMm Pa3fInUyHbIX CTPaH, B KOTOPbIX

TOJIKYIOTCA MeXIYHapOAHble MOPCKME KOHBEHLNN.
C HepaBHero BpemeHu B 3Ty 6a3y BXOAAT Aena, pac-
cMaTpriBaemble poccumnckummn cypamn. basa go-
CTYMNHA NCKIUMTENIbHO Ha aHIMIACKOM Ai3blke. Poc-
CUICKMeE fena MOXKHO M3y4unTb No ccbinke: https://
cmlcmidatabase.org/browse-by-jurisdiction. He-
o6xoaumo BblgenuTb none «Russia.

Jena B ap6uTpaxKHbIX CyAax OKPYros
(KaccaunoHHAA NHCTAHLUMA)

3a paccmaTtpuBaeMblii nepuon apouTpaxkHbole
CyZbl OKpYros paccmoTtpenu 13 yaCcTHO-NPaBoOBbIX
Aen v aea nybnnyHo-npaBoBbix cnopa. bonbwuH-
CTBO YaCTHO-MPaBOBbIX CNOPOB ObINM CBA3AHDI
C BO3MeLleHneM yObITKOB, MPUUYMHEHHDbIX pa3ny-
HbIM HapyLleHneM JOroBopa — B OCHOBHOM, OT-
CyTCTBMe onnaTbl. Takaa TeHAeHUMA COXpaHAeTCA
Ha NPOTAXKEHWN BCEro nepuopa CTatucTnkn. flo-
FOBOPHbIX CNOPOB O He BbinjaTe BO3HarpaXaeHuns

HavmeHoBaHue cypa Kateropumu gen

AC CeBepo-KaBka3sckoro Bcero 4 gena:

oKpyra - U3 nuKBMAauumM yuepba, NpUINHEHHOTO Pa3MBOM HeDTK
— 3 JOroBopa TPAHCMOPTHON SKCNeanLmn

- 13 JOroBopa MOPCKOW NePeBO3KM rpy3a

- 006 ocnapuBaHUM akTa HaNOroBOro opraHa

AC CeBepo-3anagHoro Bcero 6 pen:

oKpyra — 0 B3blCKaHUN fiemepearka

— 13 [OroBoOpa TPaHCMOPTHOW 3KCNeaMunn

— 13 [OroBOpa TPAHCMOPTHOW 3KCNeaMumnn

— CBA3aHHbIN C BbINAATON CTPAxXOBOro BO3MELLEeHMA Mo JOroBopy
CTpaxoBaHMA CyaHa

— O BO3MeLLeHUM Bpeaa, NPUYNHEHHOTO HaBaioM

— 13 JOroBOpa MOPCKOW NepeBO3KM rpysa

AC NoBomKCKoro okpyra Bcero 1 geno:

- 13 AOoroBopa TaM-yapTepa

*  PepakTop 1 aBTOp TekcTa: bynat Kapumos. Anekcen Apakenos n leHnc KymnaH (NAVICUS.LAW) cobpanu cTaTUCTUKY.
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HanmeHoBaHwme cypa Kateropum gen

AC MocKOBCKOro okpyra Bcero 2 gena:

- 13 joroBopa TarM-4apTepa
- 06 ocnapuBaHUN peLLeHns O MPUBIEUYEHNN K OTBETCTBEHHOCTU B
chepe 06s3aTENIBHOIO CTPAXOBaHMWA

AC [1anbHEBOCTOYHOTIO Bcero 2 pena:

oKpyra

- 113 AOroBoOpa TaM-vyapTepa
- 0 BO3MeLleHnN Bpeaa, NPUUYNHEHHOTO CTOJIKHOBEHMEM CYA0B

AC BoctouHo-Cubupckoro | Bcero 3 gena:

oKpyra - 13 JOroBopa MOPCKOW NepeBO3KM rpy3a

— 13 pgoroBopa OyKCMpPOBKU

— CBsI3aHHbIV C BbINIATON CTPAXOBOro BO3MeELLEeHWA Mo JOroBopy
CTpaxoBaHuWA cygHa

3HauuTenbHoe 6onbWNHCTBO. [ybnnyHo-npaso-
Bble Cropbl OblIM CBA3aHbl C HANIOTOBbIMK OTHO-
WEeHNAMN 1 NPUBNEYEHNEM NNLA K aAMUHUCTPa-
TVBHOW OTBETCTBEHHOCTU B CBA3M C OTCYTCTBMEM
06s3aTenbHOro cTpaxoBaHuA. Takre Cnopbl, Ha MoV
B3rNA4, NPeAcTaBnAT MHTepec NMLb JOCTaTou-
HO Y3KOMY KpYyry NpakTUKYIOLWMUX CNeunanmcTos.
TeM He MeHee OHV 3aCNyXMBalOT BHUMAHUA Kak
MopCKuUe.

Jena B ap6uTpa)kHbIX cygax
anennAUNOHHON NHCTaHLUMN

ApOUTpaXXHbIMM anennALNOHHBIMU CyaamMu
6b110 pacCMOTPeHO 35 YacTHO-MPaBOBbIX U [Ba
ny6anMYHOro-npaBoBbIX Aena. YacTHo-npaBoBble
Aena noceALleHbl B OCHOBHOM B3blCKaHMIO NO pas-
JINYHBIM MOPCKMM floroBopam. OTgenbHo cnegyet
06paTnTb BHUMaHMe Ha geno N2 A58-11322/2024

HammeHoBaHue cypa | Kateropuwm pen

9-11 ApOUTPaXKHbIN Bcero 11 pen:

aneAUNOHHbIN Cya — 113 JOroBOPa MOPCKOW NepeBO3KU rpysa

(9-n AAQ) — 0 B3blCKaHMVM NO AOrOBOPY apeHAbl CyaHa

— 113 JOrOoBOpPa MOPCKOW NepeBO3KU rpysa

— CBA3aHHble C BbIM/IAaTOM CTPaxOBOro BO3MeLLeHNsA MO JOrOBOPY
CTpaxoBaHMA CyAHa

- 13 JOroBOpa MOPCKOW NepeBO3KN rpysa

- 13 CyAOPEMOHTHOro OroBopa

— 113 JOrOBOPA MOPCKOW NepeBO3KU rpysa

- 13 JoroBopa TarM-yapTepa

- 13 JOroBOpPa MOPCKOW NepeBO3KM rpysa

- 13 4OroBoOpa TPAHCNOPTHOM 3KCNeguummn

- 13 4OroBoOpa TPAHCNOPTHOM 3KCNeguLmumn

5-n AAC Bcero 8 pen:

— 13 JOroBOpa MOPCKOI NepeBo3KM rpysa

— 0 B3bICKaHWV feMepeaxa

- 13 JOrOBOPa MOPCKOW NepeBoO3KM rpysa

- 13 JOroBOpa XpaHeHusn

- 113 JOrOBOPAa MOPCKOI NepeBo3KM rpy3sa

— 0 B3bICKaHWW NO JOrOBOPY apeH/bl CyfHa

— CBsi3aHHble C BbINIATON CTPAXOBOro BO3MELLEHUS MO AOrOBOPY
CTpaxoBaHUs cyaHa

— 0 B3bICKaHVV BO3HarpakAeHns 3a cnacaHue

4-in AAC Bcero 1 peno:

- 113 1OroBOpa Ha NOAHATME CyAHa
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HanmeHoBaHme cypa | Kateropumu gen

17-n AAC Bcero 2 pena:

— 13 JOroBOpa TPAHCMOPTHON SKCNeanLm
— 13 JOroBOpa TPAHCMOPTHOW SKCNeanLMm

15-n AAC Bcero 9 pen:

- 13 JOroBOpPa MOPCKOrO areHTMPOoBaHMSA

— 113 JOroBOpPa MOPCKOI NepPeBO3KM rpysa

- 0 BO3MeLleHN Bpeaa, NPUYMHEHHOTO NOBPEXAeHEeM rpy3a
— 13 CYyAOPEMOHTHOro JOroBopa

- 13 foroBopa Talm-yapTepa

- U3 NNKBUZAUMM ylep6a, NpUUYNHEHHOTO Pa3IMBOM HepTU

— 0 B3bICKaHMV BO3Harpa)kaeHus 3a cnacaHue

- U3 NnKBUZAUMM yuep6ba, NpUUYNHEHHOTO Pa3IMBOM HepTU

- 06 06A3aHMVM KanrTaHa NopTa BHECTM 3anncb B peecTp CyAoB

14-n AAC Bcero 1 geno:

— 13 JOroBOpa MOPCKOI NepeBo3KM rpysa

13-n AAC Bcero 3 pena:

- 113 1OroBOPa MOPCKOI NepeBo3KM rpysa
- 113 1IOroBOPa MOPCKOI NepeBo3KM rpysa
- 0 BO3MeLleHNN BpeAaa, NPUUYMHEHHOIO NOCAKOWN CyaHa Ha Mefb

12-n AAC Bcero 1 geno:

— O B3blCKaHUW aoemepexa

c mobonbITHOM paKkTypoi. B 3Tom gene npokypa-
Typa CaxanunHckomn obnacty obpaTnnoch C UCKOM
06 ocnaprBaHUM MYHULMMNANbHOrO KOHTPaKTa
Ha OUMCTKY OCTaTKOB 3aTOHyBLUEro cyfHa. lNomu-
MO NtOO6O0MbITHON aprymeHTaL My — OLUIMOGOYHOCTb
BbIBOAA O HEOOXOAMMOCTU OUYUCTKN — Aeno ge-
MOHCTPUpPYeT, Kak B Poccum peannsyetca ob6a3aH-
HOCTb MO OUYUCTKE OCTAaHKOB 3aTOHYBLLUEro CygHa
N KaKune 3anHTepecoBaHHble Ny6anYHO-NpaBo-
Bble 06pa30BaHNA YYACTBYIOT B pPeLeHN 3TOro
Bonpoca. Kpome Toro, nHtepec npencraBnaoT
nena N2 A32-31617/2025 n A32-31618/2025. Yka-
3aHHble filena CBA3aHbl C U3BECTHLIM Pa3MIBOM
HedTenpopyKToB C cyaHa «BonraHedTb-212»
n «BonraHepTb-239». B HUX BMAHO TMNMYHOE pas3-
BUTUE TaKMX CMOPOB C NOMbITKOW peann3auumn
cynoBnagenbuem npaea Ha OrpaHnUYeHne CBOEN
OTBETCTBEHHOCTU U co3faHnA GoHAa OrpaHmye-
HMA OTBETCTBEHHOCTMU.

Hena B ap6butpakHbiX cyaax nepBom
MHCTaHUUN

3a yKasaHHbI Nepuop apobuTpakHble cyabl
nepBOM HCTaHLMK paccMmoTpenn 49 MOpCKNX aen
B cpepe yacTHOro npasa u 15 ny6amyHo-npaBoBbIX

cnopoB. CogepkaHne CNopoB B LISIOM HE N3MEHM-
NOCb C NpeAbIayLLNX NEPUOAOB — CMOPbI O B3bICKa-
HMM NO Pa3fIMYHBIM MOPCKMM JoroBopam. MHTepec-
Hoe feno N2 A06-1606/2015, rae ApOuUTpaKHbI
cyn AcTpaxaHCKom obnactu paccmoTpen npaBo-
BYIO MpMpody Aemepenka 1 ykasarn, 4to gemepenx
ABMIAETCA OTBETCTBEHHOCTBIO NNLA 33 HapyLueHne
LOroBopa, TO eCTb 3apaHee onpeaenieHHbIMUN YobIT-
Kamu. HecmoTps Ha To, UTO 3TO pelleHue cyaa nep-
BOW MHCTaHLMK, TaKoe pa3bACHeHVe BaXKHOro Ana
NPaKTUKM Bonpoca BcTpeyaetca peako'. CyaebHbIn
aKT 11 pa3BUTME Jenla 3aCy>KMBatoT NPUCTANbHOMO
BHMMaHMA.

BbiBOA

Bcero 3a paccmatpuBaembiii nepuog 6bino
paccmoTpeHo 116 gen n3 Kotopblx, 97 YacTHO-
npasoBbIx gen 1 19 nybnuyHo-npasoBbix. OCHOB-
Hble KaTeropuu CnopoB OCTalOTCA HEM3MEHHbIMU
O B3blCKaHMM NaTeXern Mo PasinyHbIM MOPCKUM
JoroBopam 1 O BO3MeLleHUn Bpeaa, NpUUYnHeH-
HOro CyAHOM.

' MyTpa K. B pemepenxe He yBraenm yobITK/ CyfoBnagenb-
ua // Mopckoe npaso, 2022, N2 1, c. 48-51.
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ApecTbl

B KauecTBe 60OHyCa B HAaCTOALLEM BbIMNyCKe »Kyp-
HaJla Mbl TaKXe I'Iy6J'IVIKyeM CTATUCTUKY MOPCKUNX
apecToB 3a paccmaTpuBaeMbln nepuog. Huxe yka-
3aHbl HOMepa BCeX apecTHbIX AeNn U Ux pesynbrar.
Bcero 6b1510 HalpeHo 7 apecTHbIX Aen. =
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N2 | Homep gena Pesynbrar
1 A56-20369/2025 OTkaszaHo
2 | A32-66297/2025 MpuHATO
3 | A32-65434/2025 MpuHATO
4 | A53-37963/2025 OTKazaHo
5 | A51-20602/2025 MpuHATo
6 | A51-20305/2025 MpuHATO
7 | A56-128074/2025 OTKaszaHo




II. REVIEW OF RUSSIAN CASE LAW

Statistics and Overview”

The fourth issue of the Maritime Law Journal in
2025 covers the period from October to December.
We traditionally publish statistics on maritime dis-
putes considered by commercial courts.

During the reporting period, we adopted a more
narrowly focused approach to the collection of sta-
tistics and identified only those cases in which the
courts expressly referred to the Merchant Shipping
Code when adjudicating the dispute. As a result,
the number of public-law cases decreased signifi-
cantly. While such an approach narrows the dataset,
it enables the tables to more clearly illustrate the
legal contexts in which issues of merchant shipping
arise as a matter of substance, rather than merely
tangentially.

The Centre for Maritime Law at the National Uni-
versity of Singapore, in collaboration with Comité

Maritime International, maintains a database of
cases considered by courts in various jurisdictions
where international maritime conventions are inter-
preted. Recently, this database has included cases
examined by Russian courts. The database is avail-
able exclusively in English. Russian case summaries
can be accessed via https://cmlcmidatabase.org/
browse-by-jurisdiction. It is necessary to select the
“Russia” field.

Cases in District Commercial Courts
(Cassation Instance)

During the reporting period, 13 private law
cases and two public law disputes were consid-
ered by the district commercial courts. Most pri-
vate law cases concerned the recovery of dam-

Court Name Categories of cases

Commercial Court of the 4 cases in total:

North Caucasus District - on mitigation of damage caused by an oil spill;

- onrecovery under the freight forwarding agreement;

- on recovery under a contract for the carriage of goods by sea;
- on challenging a tax authority decision.

Commercial Court of the 6 cases in total:

North-Western District - onrecovery of demurrage;

- onrecovery under the freight forwarding agreement;

- onrecovery under the freight forwarding agreement;

- on payment of insurance indemnity under a vessel insurance contract;
- on recovery of damages arising from an allision;

- on recovery under a contract for the carriage of goods by sea.

Commercial Court of the 1 case:

Volga District

- on recovery under time charter agreement.

Commercial Court of the 2 cases in total:

Moscow District

insurance.

- on recovery under time charter agreement;
- on challenging a decision to impose liability under compulsory

*  Author and editor: Bulat Karimov. Statistics compiled by Alexey Arakelov and Denis Kumpan (NAVICUS.LAW).
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Court Name Categories of cases

Commercial Court of the 2 cases in total:

Far Eastern District

- on recovery under time charter agreement;
- on recovery of damages arising from a vessel collision.

Commercial Court of the 3 cases in total:

East Siberian District

- on recovery under a contract for the carriage of goods by sea;
- onrecovery under the towing agreement;
- on payment of insurance indemnity under a vessel insurance contract.

ages caused by contractual breaches, most often
involving non-payment. This tendency remains
stable throughout the statistical period. The con-
tractual disputes concerning unpaid remuneration
constituting a significant majority. The public-law
disputes addressed issues of taxation and the im-
position of administrative liability due to the lack
of compulsory insurance. In my view, such disputes
are of interest only to a relatively narrow circle of
practising specialists. Nevertheless, they merit at-
tention as maritime cases.

Cases in the Commercial Courts of Appeal

The commercial courts of appeal considered
35 private law and two public law disputes. The
private law disputes primarily relate to the enforce-
ment of claims under various maritime contracts.
Case No. A58-11322/2024 deserves particular atten-
tion due to its noteworthy factual background. In
this case, the Prosecutor’s Office of Sakhalin District
has filed a claim to contest a municipal contract
for the removal of the wreck of a sunken vessel.

Court Name Categories of cases

ot Commercial Court 11 cases in total:

of Appeal (9t CCA) - onrecovery under a contract for the carriage of goods by sea;
- onrecovery under a vessel charter agreement;

- onrecovery under a contract for the carriage of goods by sea;
- on payment of insurance indemnity under a vessel insurance contract;
- onrecovery under a contract for the carriage of goods by sea;
— onrecovery under the ship repair agreement;

- onrecovery under a contract for the carriage of goods by sea;
- onrecovery under time charter agreement;

- onrecovery under a contract for the carriage of goods by sea;
— onrecovery under the freight forwarding agreement;

- onrecovery under the freight forwarding agreement.

5t CCA 8 cases in total:

- onrecovery under a contract for the carriage of goods by sea;

- onrecovery of demurrage;

- onrecovery under a contract for the carriage of goods by sea;

— onrecovery under a storage agreement;

- onrecovery under a contract for the carriage of goods by sea;

- onrecovery under a vessel charter agreement;

- on payment of insurance indemnity under a vessel insurance contract;
- onrecovery of salvage remuneration.

4% CCA 1 case:

- onrecovery under a wreck removal contract.

17t CCA 2 cases in total:

- onrecovery under the freight forwarding agreement;
- onrecovery under the freight forwarding agreement.

15t CCA 9 cases in total:

- onrecovery under a maritime agency contract;
- onrecovery under a contract for the carriage of goods by sea;
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Court Name Categories of cases

- onrecovery of cargo damage losses;

- onrecovery under the ship repair agreement;

- onrecovery under time charter agreement;

- on mitigation of damage caused by an oil spill;

— onrecovery of salvage remuneration;

- on mitigation of damage caused by an oil spill;

— on the harbour master’s duty to record in the ship register.

14t CCA 1 case:

- onrecovery under a contract for the carriage of goods by sea.

13t CCA 3 cases in total:

- onrecovery under a contract for the carriage of goods by sea;
- onrecovery under a contract for the carriage of goods by sea;
- onrecovery of damages caused by a vessel grounding.

12t CCA 1 case:

- onrecovery of demurrage.

Aside from the compelling arguments, most nota-
bly the flawed reasoning regarding the necessity
of the cleanup, this case provides valuable insight
into how Russia enforces the obligation to remove
the remains of sunken ships, as well as the pub-
lic law entities involved in addressing this issue.
Additionally, cases No. A32-31617/2025 and A32-
31618/2025 are of interest. These cases are con-
nected to the infamous oil spills from the vessels
Volganetfht-212 and Volganefht-239. They provide
an example of how such disputes typically unfold,
with the shipowner attempting to limit liability and
establish a limitation fund.

Cases in the Commercial Courts of First
Instance

During the period under review, 49 maritime
private law cases and 15 public law disputes were
examined by the commercial courts of first instance.
The substance of the disputes has not changed
compared to previous periods-disputes concern-
ing claims under various maritime contracts. One
particularly interesting case is No. A06-1606/2015,
where the Commercial Court of the Astrakhan Dis-
trict examined the legal nature of demurrage and
concluded that it is a form of liability of the party
for breach of contract, i.e., predetermined losses.
Despite this being a first-instance judgement, such
clarifications on a significant practical issue are rare.!

' K.Putrya. Courts Did Not Recognize Shipowner’s Losses in
Demurrage. Maritime Law. No. 1 (2022): 52-55.

Both the judicial act and subsequent case proceed-
ings are worthy of close scrutiny.

Conclusion

A total of 116 cases were considered during the
period under review, comprising 97 private law
cases and 19 public law disputes. The principal
categories of disputes remained unchanged and
consisted primarily of claims for the recovery of
payments under various maritime contracts and
claims for damages caused by vessels.

Arrests

As an additional feature in this issue, the journal
presents statistics on maritime arrests for the pe-
riod under review. The numbers and outcomes of
all arrest proceedings are set out below. A total of
seven such cases have been identified. =

No. Case No. Outcome
1 A56-20369/2025 Refused
2 A32-66297/2025 Granted
3 A32-65434/2025 Granted
4 A53-37963/2025 Refused
5 A51-20602/2025 Granted
6 A51-20305/2025 Granted
7 A56-128074/2025 Refused
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1. 3CCE MO MOPCKOMY TTPABY

O KOHKypcCe 3cce

C 1 ceHTs6ps no 1 okTa6ps 2025 roga Accoumna-
LA MOPCKOro NpaBa NpoBesia KOHKYPC 3cce, Npu-
ypoueHHbI K 120-neTtuto Poccuinckoro obuiectsa
MOPCKOro npasa. K yuacTuio fonyckanucb CTyfeH-
Tbl-CTapLUEKYPCHUKM 1 MPaKTMKyoLWne IopucTbl
A0 30 neT, oT KOTOPbIX Mbl XAann paboTbl NPo akK-
TyasibHble NPO6sIeMbl MOPCKOro YacTHOro Npasa
1 MOPCKOro apbuTpaxa. 3a MecaAL, Ham npucnanu

TpW OeCATKa acce:

« «OroBopka sue & labour B goroBope mopckoro

CTpaxoBaHuA: 6anaHc NHTepecoB Npw pacnpe-
AeneHuun pucka» - Ennsasera borgaHoBa
«lNpaBoBoe perynnposaHue nnaTGOpPMeHHbIX
peLleHunii Npu OCyLLeCTBAEHNN MOPCKKX Nepe-
BO30K» — lOnua HesHamoBa

«lNpaBoBble Npob6eMbl NCMONb30BaHUA aBTO-
HOMHbBIX MOPCKUX CyAOB B MEXAYHAapPOAHOM
cypoxoactee» — UBaH OBUMHHNKOB
«[NpaBoBOI CTaTyC MOPCKOW NnaByyen HedpTA-
Hov nnatdopmbl» — Cepreit Kutos
«lpaBoBble PUCKN COOCTBEHHVKOB TaHKEPHOTIO
dnota npu pasnueax HeGpTn» — AnekcaHppa
MakyweBa

«lMpaBoBoi pexnm ApkTnkn n CeBepHOro Mmop-
ckoro nytn» — Jlynsa Pemnenb
«O6CTOATENBCTBA HEMPEOAOIMMON CUbI B [0-
roBope MOPCKOW nepeBo3kn» — Bnagnmup
AdOoHuH

«MpYHLMN aBTOHOMIM BOMAN B TPAHCTPAHUYHbIX
JenuKTax Ha mope» — leHuc Ffongabux
«Pa3BunTne fOroBopa MOPCKOro CTpaxoBaHusA
Ha coBpemMeHHOM 3Tane» — AHacTacua LWina-
XOBa

«TpynoBble OTHOLWEHNS PAabOTHMKOB Ha MOp-
CKOM TpaHCrnopTe B COBPEMEHHbIX YCNOBUAX:
ocobeHHOCTM 1 Npobnembl» — Anb6uHa Byrpa-
eBa

«MHCTUTYT 06LLEl aBaprivi B MOPCKOM YaCTHOM
npase: perynupoBaHue, ocobeHHocTU. KoH-
bNUKT KBanuoukaumm» — Panca TonuHeBa

lany Anuesa

«MopcKre aBTOHOMHbIe HaABOAHbIE CyAa: Bbl-
30Bbl TPAAVLIMOHHOMY MpaBy B chepe pacnpe-
JeneHna OTBETCTBEHHOCTM 1 MOPCKOIO CTPaxo-
BaHuA» — EKaTepuHa MutunHa

«OrpaHnyeHve OTBETCTBEHHOCTU CyAOBIafesb-
La B YCNIOBUAX CAaHKLUMOHHOIO peXXnma: Konnu-
311 POCCUNCKOrO N MEXKAYHAPOA4HOro NpaBa» —
Dapbsa PepoceeBa

«PoTTeppgamckue npasuna 2008 roga: HepaTu-
OULUNPOBAHHbBIN NOTeHUMaN 1 NPobiembl pe-
rynMpoBaHMA MyNbTUMEAUNHBIX NEPEBO30K» —
EnunsaBera JlasakoBu4



Bapsapa Modey3oea

«O ponu KoHeHLuK 1982 1. no MOpPCKOMyY NpaBy
B COBpeMeHHOM Mpe» — Bnapgucnasa JpronnHa
«Mpobnembl 1 BbI30Bbl B 06/1aCTV CTPaxoBaHWA
MOPCKMX aBTOHOMHbIX CyaoB» — Ennsasera Ce-
MeHoBa

«lMpobnembl NPaBOBOro cTaTyca CTpaxoBaTens
B JOrOBOPE MOPCKOro CTPaxoBaHUA B MONb3y
Bbirogonpuobpetatensa» - KoHctaHTH ABgO-
HUH

«Mpobnembl TepMUHONOMMU 1 Knaccudrkauum
[,OroBOpPOB MOPCKOW NepeBO3KY rpy30B B pOC-
cnnckom npase» — AHrenuHa bnvHoBa
«YMHbBIA NOPT — NPaBOBOe perynnpoBaHue
B Poccuinckon Oepepayunm n MHOCTPaHHbIX ro-
cypapctBax» — TatbsiHa 3y6KoBa

«Ponb 1 pa3BuUTHE MOPCKOro apbuTpaxa B yco-
BUAX COBPEMEHHbIX BbI3OBOB 1 TpaHCcpopmaLmii
B MOPCKOM YacTHOM npase» — AHacTacua Po-
raHsH

«Npobnembl NPaBOBOro perynnpoBaHnA KOH-
CTPYKTOPCKOro CONPOBOXAEHUA CYAOCTPOUTENb-
HOW npombllieHHocTU» — Codpba MapKkoBa
«CoBepLleHCTBOBaHWE HEroCyaapCTBEHHbIX
MEXaHW3MOB pa3peLleHNA YaCTHbIX CNOPOB» —
Bnapa XaHuHa

I11. 3CCE N0 MOPCKOMY TPABY

e —

WHecca bapuHckas

«  «KBanudukauma cutyaumm ¢ JaTCKMMM NposvBa-
MU C TOUKM 3pEHNA MEXAYHAPOLHOro YacTHOMO
npasa» — AHTOHuHa lMeTpoBa

+ «CaHKUMOHHaA NONMTMKA N MOPCKOe MpaBo:
K BOMpPOCY O B3aMIMOMNPOHUKHOBEHUN Ny6nny-
HbIX 1 YaCTHbIX HOpM» — BukTopus Lepuna

+  «Undposble KOHOCAMEHTbI 1 CMAaPT-KOHTPAKTbI:
BbI3OBbI 717 MOPCKOro apbutpaxa n yHndu-
Kaumm 4acTHOro MOPCKOro npasa» — Apocnas
MwuwinH

+ «HeratuBHOe BANAHME MeXAYHAPOOHbIX KOH-
BEHUUI Ha MeXAYyHAapOAHOe MOPCKOe YacTHoe
npaso» — Bnapa Xeran

« «JloroBop Mopckoro ¢ppaxToBaHUA B aKTyasb-
HOM POCCUNCKOM 3aKOHOfaTenbCcTee» — Anek-
caHppa MiBaHueHKoO

Nomnmo nepeuncneHHbIX, pykoBoacTBo Acco-
LmaLum BMecTe ¢ MonoaeHbiM KommteTom RUMLA
BbIGpasno veTbipe NyyLmX 3cce Ha OCHOBaHUN Tpex
KpuTepunes: TeMa MMeeT TeOPeTUYECKYIO N Npak-
TMYECKYI0 LLeHHOCTb, MCMOMNb3YIOTCA HE TONbKO OT-
eyeCTBEHHbIE, HO U aBTOPUTETHbIE NHOCTPAHHble
NCTOYHUMKM MO MOPCKOMY Mpasy, JOSA OPUTrMHab-
HOCTM MaTepuarna CocTaBnAeT He MeHee 75%.
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lNepBoe mecTo 3aHANa marnctp Poccnnckonm
LWKOMbl YacTHOro npa.a [Many Anuesa, KoTopas
npoaHanu3npoBana COOTHOLLEHE MPUMEHNMOTO
npaga 1 TUMOBbIX KOHTPAKTOB B cdepe cyaocTpoe-
HKA. BblbpaHHaa Tema LieHHa Tem, YTo MO Hell B pyc-
CKOA3bIYHOM CErMeHTe HanmcaHo He Tak MHOTO Ha-
YUHbIX pabor.

BTopoe mecTo focTanoch YeTBepOKypCHULiE top-
¢daka Criery Bapeape Nogrysosoi. OHa nogpo6Ho
n3yymna peanmm chepbl MOPCKOrO CTPaxoBaHMA
B YCJIOBMAX CaHKL MM, CAENaB akLUeHT Ha KOn3u-
OHHbIX BOMPOCAxX M HAaKOMMBLUENCA apOUTPaXKHOW
npaKkTurKe.

34

«bpoH3y» nogenunn mexay cobon CTyaeHT-
Ka Maructpatypbl ¢pakynbteta npasa HAY BLUD
NHecca bapurHckas n obyyatowasaca certyac B YHu-
BepcuTeTe Nabno Onasuackoro (McnaHua) Bapea-
pa laBpwunosa. MepBas 13 HUX pazobpana pyHaa-
MeHTasbHyto npobnemy chepbl MOPCKOro CTpaxo-
BaHWUA — onpegeneHne NPUYNHHO—CNeacTBEHHOMN
cBA3N. Bropada Hanncana scce npo opUCAnNKLMOH-
HYI0 OrOBOPKY B KOHOCAaMEHTE, ONMpPaAcCh Ha KOM-
NapaTMBUCTCKUN NOAXOA, CPaBHUB OnbIT Poccun
n NcnaHun.

Huxe nybnrkyem nosiHble TeKCTbl YeTbIpex STUX
pabort. =
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[II. MARITIME LAW ESSAY PRIZE

On the Essay Prize

Between 1 September and 1 October 2025, the
Maritime Law Association held an essay prize to
mark the 120" anniversary of the Russian Maritime
Law Society. The call was open to senior students
and practising lawyers under the age of 30, with
submissions expected to engage critically with con-
temporary challenges in maritime law and mari-
time arbitration. Within one month, nearly thirty
essays were submitted:

+ “The Sue & Labour Clause in Marine Insurance
Contracts: Striking a Balance of Interests in Risk
Allocation” - Elizaveta Bogdanova

« “Regulating Platform-Based Solutions for Car-
riage by Sea” - Yuliya Neznamova

+ “Legal Challenges Posed by the Use of Autono-
mous Vessels in International Shipping” - Ivan
Ovchinnikov

« “The Legal Status of Floating Offshore Oil Plat-
forms” - Sergey Kitov

« “Legal Risks Faced by Tanker Fleet Owners in the
Event of QOil Spills”— Alexandra Makusheva

+ “The Legal Framework Governing the Arctic and
the Northern Sea Route” - Luiza Rempel

« “Force Majeure Clauses in Maritime Carriage
Contracts” - Vladimir Afonin

« “Party Autonomy in Cross—Border Maritime Tort
Claims” - Denis Goldabin

«  “The Development of the Marine Insurance Con-
tract at the Present Stage” — Anastasia Shlyak-
hova

« “Labour Relations in Maritime Transport under
Modern Conditions: Key Features and Issues” —
Albina Bugraeva

« “General Average in Maritime Law: Regulation
and Key Characteristics. Conflicts of Classifica-
tion” - Raisa Tolchneva

«  “Maritime Autonomous Surface Ships: Chal-
lenges to Traditional Law in the Allocation of
Liability and Marine Insurance” — Ekaterina
Mitina

Papu Alieva

« “Limitation of Shipowners’ Liability under
a Sanctions Regime: Conflicts between Russian
and International Law” — Daria Fedoseeva

«  “The 2008 Rotterdam Rules: Unratified Potential
and Regulatory Challenges of Multimodal Car-
riage” - Elizaveta Lazakovich

+  “On the Role of the 1982 United Nations Con-
vention on the Law of the Sea in the Present-Day
World” - Vladislava Dryupina

« “Challenges and Issues in the Insurance of
Maritime Autonomous Vessels” — Elizaveta
Semenova
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Varvara Podguzova

« “Issues Relating to the Legal Status of the
Policyholder in Marine Insurance Contracts
for the Benefit of a Third Party” - Konstantin
Avdonin

« “Terminology and Classification Issues in Con-
tracts for the Carriage of Goods by Sea under
Russian Law” - Angelina Blinova

« “Smart Ports: Legal Regulation in Russia and
Abroad” - Tatyana Zubkova

+  “The Role and Development of Maritime Arbitra-
tion in the Context of Contemporary Challenges
and Transformations in Maritime Law” — Anas-
tasia Roganyan

+ “Legal Challenges in Regulating Engineering
Support for the Shipbuilding Industry” - Sofia
Markova

« “Enhancing Non-Governmental Mechanisms
for the Resolution of Private Disputes” - Vlada
Khanina

« “The Danish Straits through the Lens of Private
International Law” — Antonina Petrova

« “Sanctions and Maritime Law: The Blurring of
Public and Private Legal Norms” - Viktoria She-
rina
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Inessa Barinskaya

- “Digital Bills of Lading and Smart Contracts: Im-
plications for Maritime Arbitration and Legal
Harmonisation” - Yaroslav Mishin

« “The Adverse Impact of International Conven-
tions on International Maritime Law” - Vlada
Khegay

+ “"Maritime Charterparty Contracts under Current
Russian Law” — Alexandra lvanchenko
Beyond the contributions listed above, the As-

sociation’s leadership, together with the Young

RUMLA Committee, selected four top essays using

three benchmarks: the subject matter combines

theoretical significance with practical relevance;
the authors rely not only on domestic sources but
also on leading foreign authorities in maritime

law; and the originality of the work exceeds 75

per cent.

First place was awarded to Papu Alieva, a mas-
ter’s student at the Russian School of Private Law,
for her analysis of the relationship between applica-
ble law and proforma contracts in the shipbuilding
industry. The subject matter is noteworthy given
the scarcity of academic research on this issue in
the Russian-language legal literature.



Second place was awarded to Varvara Podguzo-
va, a fourth-year law student at St. Petersburg State
University. Her work offered an in-depth analysis of
marine insurance under sanctions, with particular
attention to conflict-of-laws issues and accumulat-
ed arbitral practice.

Third place was jointly awarded to Inessa Ba-
rinskaya, a master’s student at the Faculty of Law
of the National Research University Higher School

I1l. MARITIME LAW ESSAY PRIZE

of Economics, and Varvara Gavrilova, a student at
Pablo de Olavide University (Spain). Barinskaya
analysed the fundamental issue of causation in
marine insurance, while Gavrilova explored juris-
diction clauses in bills of lading through a com-
parative examination of Russian and Spanish
practice.

Below we provide the complete texts of these
four papers. =
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Anunesa Nany PacynosHa,

mmeHnun C.C. Anekceesa r. MockBa),

MarncTp YactHoro npasa (MiccnegoBatenbCKmii LEHTP YaCTHOMO NMpaBa

nomoLHKK AiBokaTtckoro 6topo VLawyers, r. Mocka

CooTHOLLUEeHMe NpUMeHMMOro nNpasa
N TUNOBbIX KOHTPAKTOB B cepe

CYyAOCTPOEHUA

Cmames nocesaweHa aHaausy Hopm Npasda, NPUMeHUMbIX K Cy00CmMpoumesibHblM KOHMPAkmam.
B cmamee paccmampusatomca npasosvle peuleHuUs, 0CHOBAHHble Ha 002080pHOU munu3ayuu cyodo-
CmpoumesibHo20 KOHMPAKkmMa no aHUUCKOMY U pOCCUUCKOMY npasy, a makxe npedcmassieH aHasau3
HEKOMOopbIX dCNeKMo8 MeX0yHAPOOHbIX Cy0OCMpPouUmMesibHbIX NPOGOPM C MOYKU 3peHUS POCCULICKO20
npasa. MiccnedosaHue nodyepkusdem 3HaYeHUe CpA8HUMEIbHO20 dHAIU3d 8 (hoPMUPOBAHUU HOPUOU-
yecKux cmaHoapmos 8 chepe Mex0yHapoOHO20 CYOOCMPOEHUS.

Knrouesbie cnosa: munogoli KoHmpakm, npogpopma, CyoOHo, cyoocmpoumesbHblli KOHMpPAkm, eepio.

BBepgeHmne

HacTosALee BpeMA Ha PyCCKOM A3blKe BCTpe-

yaloTCA eAUHUYHbIe PaboTbl, Npeanaraowme
lopuanYecknii aHanms nunm o063op chepbl mexay-
HapPOAHOrO MW BHYTPeHHero cyaocTpoenus’. Mpu
3TOM, 3apy6exHble nccnefoBaTeny paccMoTpenm
TeopeTNYeCcKUn NoTeHuman B ucCnefoBaHnm npu-
6n13nTENBHO B NocnenHeln YeTBepT XX Beka. Ac-
cambnea MexayHapoaHOro MOpPCKOro KommTeTa
(MMK) 23 mapta 1973 roga yupeguna MexayHa-
POAHbIN NMOAKOMUTET NOA NpeacefaTenbCTBOM
QOpaHuecko bepnuHxepwn ana nccnefoBaHnsA cy-
AOCTPOUTENbHBIX JOrOBOPOBZ. [TOCKONbKY HayYHbliA

' CuHuubiH CA. TpaxaaHcKoe cygocTpoeHue B Poccun v 3a-
py6exHbIX CTpaHax: COCTOsHUE, NPOGEeMbl 1 NePCNeKTU-
Bbl 47151 MPaBa 1 SKOHOMKMKU. MexayHaponHoe ny6nnyHoe
1 yacTHoe npaBo, 2023, N21 // CMNC «KoHcynbTaHTn0C».

2 Comite Maritime International Documentation
1974 |1, https://comitemaritime.org/wp-content/up-
loads/2018/06/1974-DOCUMENTATION-I.pdf. P.128.
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NHTEpEeC K MeXxayHapo4HbIM CyoOCTPOUTEJIbHbIM
KOHTpPaKTaM BO3HUK OTHOCUTEJZIbHO HeAAaBHO, Te-
OpeTUYeCcKoe OCMbIC/IEHNE TeMbl MPeACTaBNAeTCA
ANA POCCUIACKOTO NPaBOMOpAAKa He TONbKO aKTy-
anbHbIM, HO 1 CBOEBPEMEHHbIM.

Mpexae Bcero, HEOOGXOAMMO OUEPTUTb KPYT
IopPUANYECKMX CUTyaL WA, BXOAALWNX B chepy AaH-
Horo nccnepoBaHus. Tak, ®. lenebek npegnaraet
pa3rpaHNYMNBaTh CYyLOCTPOEHVE B SKOHOMMNYECKOM
N I0PUANYECKOM CMbICTIE, UTO MO3BOJAET onpee-
NNTb XapaKTep OCHOBaHUA NPUOBpPeTeHNA Npasa
COOGCTBEHHOCTM Ha cyaHO>. CyAOCTpOEHME B IKO-
HOMMYECKOM CMbIC/le NpefnosaraeT, uto 6yayLmn
COOCTBEHHUK CO3haeT CyAHO A/ COGCTBEHHOrO
NCMonb30BaHMA 6e3 NpuBeYeHNA CTOPOHHUX UC-
nonHutenei. Kak otmeyvaet @. [lenebek, B HacTos-
LLlee BpeMsi TaKue CJlyuan KpaHe peaKkm 1 CBA3aHbl
C co3pgaHuemM manorabaputHbix cyaoB. B mogenu

3 Delebecque P. Droit maritime (14th ed.). Dalloz, 2020.
P. 155-156.



SKOHOMUYECKOTO CyAOCTPOEHMA CyaHO Npurob-
peTaeTca No nepBOHavyasibHOMY OCHOBAHMUIO, YTO
NCKJIOYAET PUCKM BaHKPOTCTBa NogpaaUmKa, CBON-
CTBEHHbIe CTPOUTENbLCTBY MO JoroBopy. HanpoTtus,
MopJenb I0PUANYECKOro CYyAOCTPOEHMA NOAPasyMe-
BAeT ornocpefoBaHHOe NpuobpeTeHre CyaHa, no-
CTPOEHHOro nogpanunKom no gorosopy. Cnegyet
YTOUHUTb, YTO HACTOsALLEee 3CCe KOHLEHTpUpyeTca
Ha 1ccnefoBaHNY CyoOCTPOEHWA, NpeanosnararoLLe-
ro onocpefoBaHHOE NPUOOPETEHNE CyAHA B CO6-
CTBEHHOCTb 3aKa3UMKOM.

B naHHOI paboTe NnaHMpyeTCcA NoKasaTb, Kak
B COBPEMEHHOM Cy[OCTPOEHNN B3aUMOAENCTBY-
0T 1 pa3rpaHNYMBaOTCA Pa3fINUYHbIE NCTOUYHUKM
npae 1 06A3aHHOCTEN CTOPOH. [nA AOCTMXKEHUA
3Tol uenu 6yaeTt onmncaHa ponb NPUMEHUMOTO
npaBa 1 TUMOBbIX KOHTPAKTOB B onpeaeneHnu
IOPUANYECKOTO MNOJIOMKEHNA CTOPOH MO JOrOBOPY
cypocTpoeHus. NogobHaa NocTaHOBKa Bonpoca
MO3BONIUT COCTaBUTb MOJIHYIO KapTVHY NPaBOBOro
perynupoBaHua 1 onpepenntb Mecto fOoroBop-
HbIX HOPM, AUCMO3UTUBHbIX HOPM U UMMEPATUB-
HOro NPaBOBOro PerynMpoBaHnA B nccriegyemon
cohepe.

Tak)ke nnaHupyeTca nokasaTb, YTO C/IOXKHble
BOMPOCbI, BbITeKaoLWmMe U3 CyaoCTPOUTENbHbIX
KOHTPAKTOB, He BCerga MoryT O6biTb paspeLleHbl
Wb Ha OCHOBaHUW HOPM JOrOBOPHOrO TUMA.
Kommepueckas npakTiKka BblipaboTana pelueHus,
MO3BOJISIOLLVIE BHMATESIbHEE YUECTb OCOOEHHOCTM
oTpacnu.

YHudukauyma goroBopHbIx ycnosui B chepe
Cy[oCTpOeHNA CBA3aHa C noasieHnem B 1970-x
rogax nepBbiX MeXXAYHAaPOAHbIX CYAOCTPOUTENb-
HbIX Npo¢dopM, MOAroTOBAEHHbIX Accoumnaumnen
cypoctpoutenen AnoHnn (SAJ) n Accounauuen
eBponenckux cygoctpoutenen (AWES). BaxHo no-
HUMaTb, YTO OOpaLleHNE K TUMOBOMY KOHTPAKTY
HaxoguTcA B chepe BbiIbOpa CTOPOH 1 He ABNAET-
cA 06A3aTenbHbIM. BKntoueHne ycnosumin TMNoBo-
ro KOHTpaKTa B COrNalleHne Mexay CTOpoHamu
Mo PUANYECKON TEXHMKE ABIAETCA UHKOPMO-
pauyuen.

CraHOapTu3auma coaepkaHna JOroBopoB He
HanaraeT orpaHMYeHns Ha COrnacoBaHmne NHANBU-
ZyanbHbIX YC/IOBUI MeXIyY CTOpOHamu. [JencTeu-
TenbHasA uenb YHUPMKaLUM KPOeTCa B MOBbILLe-
HUW yao6CTBa YCTAaHOBNEHWA JOFOBOPHbIX CBA3EN,
NpaBOBOW NpeAcKasyemMoCT 1 onpefeneHHoCTH
B oTpaciun. Takxe yHUdUKaLmMa No3BoNaeT nog-
AepXXnBaTb eANHbIA CTaHAapPT NoBeAeHUA AnA
3aKa3uMKOB N NCMOJNTHUTENEN, 3a1eNICTBOBAHHbIX
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B OTpacnu, yto GopmMmupyeT NnpodecCcroHaNbHBbIN
KOpPMyC y4acTHUKOB B chepe cyqocTpoeHma’,

HecmoTpsa Ha noapo6OHOCTb 1 06LWNPHOCTL J0-
FOBOPHOIO PerynnpoBaHus, Npeasiaraemoro Tuno-
BbIMM KOHTPAKTaMu, MPYMEHMOE NPaBo NPoJos-
»aeT urpatb 60/bLLIYI0 POSb Ha CTagMK 3aKnioye-
HWA [OroBOpPa 1 NPW pa3peLleHn CNopPoB MeXIy
ctopoHamu. Kak BepHo otmevaeT C.A. CMHULbIH,
npodopma npennaraeT Nvb OOLWNIA CLLeHapWiA
pPa3BUTMA OTHOLLEHMIA®. TUNMOBOW KOHTPAKT, paBHO
KaK 1 JOroBOp, COCTOALMIA NULLIb U3 UHANBUAYaNb-
HO COrnacoBaHHbIX YCIOBUWI, MOXET CTONKHYTbCA
C BOMPOCaMu, OTHOCUTENIbHO KOTOPbIX CTOPOHbI
He NPWLAN K NpefBapuTesibHOMY pelueHunto. Ha-
pARYy C NPUMEHUMbIM NPaBOM, BOCMOJTHEHWIO NPO-
6enoB B fOroBope Cnoco6CTBYIOT AeNOBbIe 06bIK-
HOBEHWA, NPUHATbIE B OTpacnu®,

MpaBonopaaKN NPUAEPKMBAOTCA PA3INYHbIX
NOAXOL4OB OTHOCUTENIbHO TOrO, Kakaa oTpacib
rpakfaHCKoro rnpaBa OXBaTbiBaeT JOroBOpbI
o cTpoutenbcTBe cynoB. OTpacnesBasa NpuHag-
NEXXHOCTb BAMAET He TONbKO Ha MPUMEHMMOCTb
KOHKPETHOro HOPMAaTUBHOTO aKTa, HO 1 Ha NOACYA-
HoCTb criopa. Tak, B CLLA gorosop o cynocTpoeHunmn
He paccMaTprBAETCA Kak AOroBOp B chepe YacTHO-
ro MOPCKOro NpaBa, YTO UCKII0YAET NOACYAHOCTb
cnopa dpefepanbHbIM Cyfam 1 npruMmeHeHne de-
ZepanbHOro MOpPCKOro 3akoHa’. Bo ¢paHLy3ckom
npase cT. 110-2,1 ToproBoro Kogekca NpsAMo Ha-
3bIBaET NOAPAAUMKA MO JOTOBOPY O CTPOUTENbCTBE
CyOHa KOMMepCaHTOM, pe3epBuUpysa NprMeHeHmne
KofleKkca B OTHOLLEHUW ero npaB 1 06A3aHHOCTeN
N PaCcnpOCTPAHAA IOPUCANKLUID KOMMEpPUYECKIMX
Tpu1OyHanoB Ha Takue crnopbl. B Kopekce Toprosoro
MopennaBaHua PO He copepkaTtca cneymnanbHble
npasusa 0 4OroBOpeE CyAOCTPOEHNSA, CefoBaTesib-
HO, K JOFOBOPY CyAOCTPOEHMA NPUMEHSAIOTCA 06-
Wwue Hopmbl MpaxaaHckoro kogekca PO.

B aHrnuinckom npase UCNonb3yeTca HOPMaTUB-
Has KaTeropua «Mopckue TpebosaHuA» (admiralty
claims). Mopckoln xapakTtep TpeboBaHus nmeeT
3HauYeHue ana onpepeneHna NoacyaHoCTU B Bbl-

4 Bruce G.J, Eyres D.J. Ship construction (7th ed). Elsevier Sci-
ence, 2012P. 7.

> CuHuupbiH C.A. YKas. cou. // CMNC «KoHcynbTaHTInoC.

¢ Favarel B. The Pragmatism of Arbitrators in Internation-
al Shipbuilding Disputes. ICC Dispute Resolution Bulletin
2016, N2 2. P. 89.

7 Shipbuilding contracts: A Comparative Analysis of
Contracts in the Major Maritime Jurisdictions. Ed. by
M.A. Clarke (2™ ed.). Lloyd'’s of London Press Ltd, 1992
(nanee — «Shipbuilding contracts...»). P. 13.
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cokom cyae AHrnuun. CynebHbin opraH nmeer
IOPUCAMKLWIO B OTHOLLEHUN CMIOPOB MO rpaxaaH-
CKOMY npaBy, yKa3aHHbIX B CT. 20 AKTa Bbiclumx
Cypos 1981 r. (Senior Courts Act 1981), cT. 61.2
MpaBun rpaxpgaHckoro cygonpomnssoactea 1998
(The Civil Procedure Rules 1998). BaxHo, uTo fi0-
roBOpPbl O CO34aHNN HOBOMO CYAHA He OTHOCAT-
CA K agMUpPanTemnckom IopucanKumnm, NoCKONbKy
OT HMX HanpAMYIO He 3aBUCAT MOPCKasA TOProsns
1 NepeBO3Ka TOBApOBE.

Lnpoko 1n3BecTHO, YTO GONBLINHCTBO MEXAY-
HapOAHbIX MOPCKMX CNOPOB pa3peltaetca B JIOH-
LOHe C NpVYIMEHEHVEM aHIIACKoro npasa’. MNoaTo-
My MUpoBas cyaebHasa n apbutparkHaa NpakTuKa,
cKknagbiBatowanca B chepe cynocTpoeHus, bbina
BO MHOroM cpOpMUpPOBaHa aHFMUIACKAM MPaBoM
C ero LPUANYECKUMUN KOHCTPYKLUAMMU.

B HacTosAwee Bpema cTpaHbl A3um (KHP, Kopes
1 AnoHuA) nuaupytoT B chepe cygoctpoeHmna'®. Oa-
HaKO roCnoACTBO CTPaH A3MK Ha PbIHKE He Npu-
BEJIO K CBEPXKEHNUIO NMNAEPCTBA aHMNNCKOro npa-
Ba B CyOCTpouTenbHOM chepe. B cuny Tpagmummn
1 NpeACcKa3yemoCcT JOMVHNUPOBAHWE aHMIMNCKOrO
npasa B COpax Nno CygoCTPOUTENbHbIM KOHTPaK-
Tam NPOAOKAETCA U MO CEeN AeHb.

B nepBoi1 yacTn HacToALWel cTaTby 6ygeT npo-
BEiEHO CPaBHEHME MeXJy TeM, Kak poCCmimncKoe
1 aHIMIACKOE NPaBO PerynmpyoT BONPOChI 3aKio-
YyeHuA JOroBopa CyqoCTPOEHNA U U3MEHEHNA LiEHbI
porosopa. CnegyeT yunTbiBaTb, YTO aHMINNCKOe
npaBo paccMaTpmMBaeT CTPOUTENbCTBO CYAHA Kak
Kynnto-npogaxy'', B TO Bpems Kak poccuickas
cynebHanA nNpakTuka OTHOCUT CYLOCTPOUTENbHbIN
LOroBOp K nNoapsaHbIM foroBopam'?,

[Janee, 6yayT Bbl6paHbl yCNOBKA TUMOBbIX KOH-
TPaKTOB, perynmpoBaHne KOTOPbIX NOrMyecku

8 Hill C. Maritime law (6th ed.). Routledge: Informa law, 2003.
P.76.

° Ambrose, C., Maxwell, K., Collett, M. London Maritime Ar-
bitration (4th ed.). Routledge: Informa Law, 2018.P. 11;
Curtis S. The law of shipbuilding contracts (4th ed.). Rout-
ledge: Taylor & Francis Group, 2012. P. 10; The Role of Ar-
bitration in Shipping Law. Ed. by M. Goldby andL. Mistellis
Oxford University Press, 2016. & 1.09.

19 Blows S., Tattersall V. Shipbuilding, in The Shipping Law Re-
view (8"/10% ed.). 2021. P. 53.

" Curtis. Op.cit. P. 1.

2 OnpepeneHne BepxosHoro Cyaa P® ot 23.10.2024
N°305-2C24-18377; MocTtaHOBNEeHMe ApOnTpaKHOro Cy-
Aa MockoBckoro okpyra ot 27.08.2025 no geny N2 A40-
217960/2023; PeweHne ApbutpaxHoro cyga r. Mocksbl
no peny N2 A40-95625/2024 ot 14.05.2025; Pewierune Ap-
6uTpakHoro cyaa r. Mocksbl no geny N2 A40-186608/2024
ot 05.03.2025.
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BblTEKAET 13 JOrOBOPHOM Tunm3aumu. [ocne pac-
KpbITVA yCNoBUi Begywmux npodopm byaeT npose-
[EeH aHanun3 Toro, HAaCKOJIbKO peLleHne NpopopMbl
COOTBETCTBYET peLleHUnto, KOTopoe npeanaralT
HOPMbI O NoApALe B POCCMNCKOM MpaBe.

1.1. Mpaso, npumeHumoe
K cydocmpoumesibHOMy 002080py

Bcnep 3a A. bogkaHo cneflyeT oTMeTUTb, UTO
HOPMbl MeXAYHapOAHbIX TUMOBbIX KOHTPAKTOB
He ABNATCA 060CO6EHHOW NPABOBO CCTEMON'S,
Cdepa genctaus ANCNO3UTUBHBIX Y IMNEPaTUBHbIX
HOPM MNPUMEHMMOrO NpPaBa NPOABNAETCA B CUTYa-
LmAX, Korga JOroBOpHOE perynupoBaHie ABAeTCA
HenoJsIHbIM UK KOoraa NpUMEHKMbIA NpaBonops-
JOK He onycCKaeT CornacoBaHme CTOpoHaMu OT-
KNOHALWeNcA NpaBoBon Hopmbl. C NPYMEHMMbIM
NpaBOM CBsi3aHbl 0OLLE MOSIOXEHNA O JOroBoOpax:
MaTepuanbHasa 1 GpopmanbHasa 4eNCTBUTENIbHOCTb
[OroBOpa, TONIKOBAHWeE, YCIIOBUA 1 MOCNEACTBUA
HapyLleHnA Jorosopa.

XapaKTepHbIM 411 CyAOCTPOEHNA BOMPOCOM, 3a-
BMCALLMM OT NOAXOAA NPMMEHVMOTO NpaBa, ABNA-
eTca fjoroBopHasa Tunusauma. CornacHo npamMmomy
yKa3aHuto, cojepallemycs B M. e CT. 2 BeHckon
KOHBEHLNN O MeXAyHapoaHOWN Kynne-npopaxe
ToBapoBs 1980 roaa, AaHHbIN MeXAYHapOAHbIN [0-
roBOp He NPUMEHAETCA K MOPCKUM cypam. Mcknto-
YeHe eNCTBMA HOPM MeXAYHapOoAHOro 4oroBopa
MO OTHOLUEHMIO K KOHKPETHOMY OOBbEKTY Kyniu-
npopaxu cmeLtaet GoKyc B CTOPOHY UCCe0BaHUA
HaLMOHanNbHbIX NOAX0A0B. [106anbHO B pa3fnyHbIX
npaBonopaaKax CyLLecTBYIOT Ba NoAxoda K onpe-
JeneHunto JOroBOPHOro T1Ma, BKJOYaloLWwero fo-
roBOP CYAOCTPOEHNA.

CornacHo offHOMy 13 HMX JOrOBOP Ha CTPOU-
TeNbCTBO CyAHa OCHOBAH Ha MOJIOXKEHUSAX O KyrnJie-
npogaxe. laHHbIM noaxog noagepxusatoT JaHua,
®paHuuna, Hopeerus, lWeeuus, BenukobpuTtaHus
n CoepmHeHHble LLtatel AMepukn'.

OfHaKo CTPOrocTb B MPUMEHEHMM NPaBKA J0-
rOBOPHOrO TUMa MOXeT OblTb CMArYeHa B Lenax
NPUHATUA CNpaBeasIMBoOro peweHns. Tak, B fe-
nax Hyundai Heavy Industries Co v Papadopoulos™

¥ Boggiano A. International Standard Contracts: A Compar-
ative Study. Recueil des cours: Académie de Droit Interna-
tional // Collected courses of the Hague Academy of Inter-
national Law (Leiden, The Netherlands), 170:9-114, 1981/1.
P. 20.

% Shipbuilding contracts... P. 14.
> [1980] 1 WLR 1129;[1980] 2 All ER 29; [1980] 2 Lloyd's Rep 1.



n Stocznia Gdanska SA v Latvian Shipping Co'® Ma-
nata Jlopaos nocuntana 060CHOBaHHbIM NprMe-
HeHVe K CyoCTPOUTENIbHOMY KOHTPaKTY npaBuJ
0 MoApPAAE, a He O Kynne-npogaxe.

MNokasaTenbHbiM O6yneT 60nee nogpobHoe
paccmoTpeHue gena Stocznia Gdanska. CornacHo
n. 5.05 goroBopa, 3aKtUYeHHOro Mexxay Komna-
HUAMW, B CllyYae NPOCPOYUKM NOKynaTens rno onsa-
Te CyHa npopasel, Mor 0TKa3aTbCA OT JOroBopa.
[laHHOe NpaBo 6bINO pPeannm3oBaHO NPOLABLIOM,
nocsie Yero y CTOPOH BO3HUKIN pa3Hornacusa oT-
HOCUTENbHO OMJaThbl MPOU3BEeAEHHbIX PaboT. MNpo-
[aBeL, HacTanBas Ha TOM, YTO NoKynaTesb 0653aH
onnaTnTb PaboTbl, MPON3BEAEHHbIE 10 PACTOPXKe-
HuA poroeopa. MNokynaTenb Bo3paxa, cCbinasachb
Ha TO, UTO He 06A3aH onyla4YMBaTb PaboTbl NO CO3-
JaHMIO CyHa, KOTOpPOe He nepergeT B Oyayllem
B €ro COGCTBEHHOCTb.

MockonbKy No JOroBopy Kyniam-npogau nc-
nosiHeHueM (consideration) cuMTaeTcs NpeaocTaBs-
NeHne Belyr B COOCTBEHHOCTb, M3 HOPM O Kyrsie
He crnepyeT 06A3aHHOCTb NMOKyMnaTena no onsarte
paboT Ha co3aaHme Bely, He nepeLueaLen B cob-
CTBEHHOCTb nokynaTena'’. [NpusHaHue snemeHTa
BbIMNOSIHEHMA PabOoT MO AOrOBOPY B KayecTBe UC-
NMosTHEHUS NO3BONINIO 6bl 060CHOBATL 06s13aH-
HOCTb MOKynaTensa no onnarte pabor.

Manata Jlopgos nogaep»<ana No3nuuto npo-
JaBua. CnegoBaTtenibHO, NPUBEAEHHbIN MPeLefeHT
no3BonsieT 060CHOBATb, YTO CO3JaHMe CyAHa npo-
[laBLOM BXOAMT B MpefoCTaB/ieHNE MO CyfoCTpOU-
TeSIbHOMY KOHTPAKTY.

MNMomymo poroeopa Kynan-npomaxu 1 4oroso-
pa O BbIMOJIHEHUW PaAbOT, BO3MOXHa KBanndrka-
LMA CyAOCTPOUTENIbHOTO KOHTPaKTa B KauyecTBe
COBMeCTHOro npeanpuAatuna (joint venture). Ecnn
MeXy CTOPOHaMM CYAOCTPOUTESIbHOTO KOHTPaKTa
CKJlaablBaOTCA ANALWMNECS OTHOLLEHUSA, B KOTOPbIX
06e CTOPOHbI HeCYT CyLLeCTBEHHble PUCKU BCed-
CTBUWe [elCTBUN ApYr Apyra, Takow fJorosop byaert
paccMaTpuBaTbCA Kak OrOBOP Ha COBMECTHOe
npeanpusTe (ToBapulLecTso)'e,

K Tomy ke, pacnpoctpaHeHa mogenb GprHaHco-
BOro nM3wvHra (finance leasing) cynHa, npegycmatpu-
BaloLLIAs NMPUBJIEYEHME TPEX CTOPOH B SKOHOMMYe-
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CKYI0 onepauuio no npuobpeteHunto cygHa'®. Mpun
3TOM, CNleflyeT YUUTbIBaTb, UTO IOPUANYECKU MEXOY
NU3NHrogaTtesnieM 1 TPeTbMM NIMLOM 3aKoyaeTca
[OroBop, onocpeayrLmin nepexos CO6CTBEHHOCTU
Ha NMOCTPOEHHOoe Mo 3aKasy cyfHo. [ostomy auc-
KyCCuUA O JOFOBOPHOM TMN3aLMM aKTyasbHa 1 ana
NN3NHFOBbIX OTHOLLEHWIA.

B aHrNUNCKOM NO3UTUBHOM MpaBe Cy[oCTPOu-
TeNbHbI KOHTPAKT perynmpyetca 3aKOHOM O Ky-
nne-npogaxe 1979 roga. C. Keptuc 3HakomuT
ynTaTenen C 3aNoXKeHHbIM B 3aKOH «pa3rpaHuye-
HUEeM, He MMeLW M 60NbLWOro NPaKTUYeCcKoro
3HaUYeHUs1»?%; OH BblOeNsAeT JOroBOPbl O NPOoAaXKe
(sales), B cuny KOTopbix COGCTBEHHOCTb MEPEXO-
OVWT cpa3y Nno 3ak/yeHUn JoroBopa, 1 3anpoga-
Xy (agreements to sell), nocne cornalieHus o Ko-
TOpOW Nepefaya COOGCTBEHHOCTU OTNOXKEHA MK
pacTAHyTa BO BpeMeHW. [pofarka cyHa, KoTopoe
TOJIbKO MPeACTOUT NOCTPOUTb, BCErga OTHOCUTCA
K agreements to sell. AHFMMINCKNIA IOPUCT 3aKJTHOYaET,
UTO «CYLOCTPOUTENbHBIM KOHTPAKT - 3TO 3anpoaarka
C 3/1eMeHTaM1 NoApAAHOro AOroBopa, B CUIY KO-
TOPOW OfHa CTOPOHa (noapAARYNK) 0653yeTca Npo-
JaTb nokynaTento 6yaywmin ToBap, T.e. CyAHO..»*".
Takum 06pasom, ons aHINNCKOro aBTopa Maso
3HayeHMA NMeeT He TONIbKO NpefCcTaBleHHOe UM
pasrpaHunyeHune, HO U CTPOroCTb B TUNU3ALNA CY-
LOCTPOUTENIbHOIO KOHTPAKTA.

Cnepya BTOpOMY nogxofy, LOroBop CyAoCTPO-
€HVA OTHOCUTCA K MoApPALHbIM forosopam. K yka-
3aHHOMY peLUeHuto cknoHatTca lepmaHus, Utanns,
Kopes n AnoHuna?%. Kak 661710 yNOMAHYTO BbllUe,
Poccuna oTHoCKTCA K 3TOW rpynne.

BmecTe ¢ Tem, Ha MPMMEHUMOCTb YCTOABLLErOCA
noaxofia B KOHKPETHOW CUTYaunmn MoryT BINATb
pa3nunyHble GpaKTOpPbI: CyLLLeCTBOBaHUE CyHa A0 3a-
KJIlOUEHVA [OTOBOPA 1 CTEMEHb yUYeTa JOMOMHEHNI
3aKa3uuka. Tak, ecnv cygHo yxe 6bino NocTpoeHo
K MOMEHTY 3aKJ1toueHnA JoroBopa, To CornalleHune
cnepyeT NOHUMATb Kak [OrOBOP KyMn-Mpoaaxu.
N HaobopoT, ecnn paboTbl HaYaNNCb TOMBKO MO-
CJ1e 3aKJYeHNA CornalleHna 1 3aKa3urk akTUBHO
yuyacTByeT B fieTanfAX, CBA3aHHbIX C CO3aHneM cya-
Ha, To fJoroBop 6yaeT pacueHeH Kak nogpag. Ana
JaHHOro NccnefoBaHNA NHTEPeCHa UMEHHO BTOpas
rpynna CropHbIX Clyyaes.

16 [1998] UKHL 9, [1998] 1 WLR 574;[1998] 1 All ER 883; [1998]
1 Lloyd’s Rep 609,

7" DoraS.S. Neo. Repudiation of a Shipbuilding Contract: Re-
sponses and Remedies // Singapore Journal of Legal Stud-
ies 1998, No. 2. P. 461.

8 Curtis. Op. cit. P. 8.

' Daniel L., Yildiran C. Ship Finance Practices in Major Ship-
building Economies // OECD Science, Technology and In-
dustry. August 2019. No. 75. P. 16-17.

20 Curtis. Op. cit. P. 3-4.
2 Ibid.
22 Shipbuilding contracts... P. 16.
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Poccunckoe npaBo anutenbHoe BpeMsA Ha-
XOOUTCA B MOMCKaX YHMBEPCaNbHOIO KpUTepusa
pa3rpaHuyeHna goropopa nogpsaga 1 Jorosopa
Kynnu-npogaxu oyayuien sewm?. NockonbKy
nmnepaTBHbIE N AUCMO3UTMBHbIE HOPMbI JOTrO-
BOPHbIX TUMOB NPeAOCTaBAT CTOPOHaM pas-
NNYHble NPaBOBble BO3MOXHOCTM, TeopuA CTpe-
MUTCA K NPOBEeAEeHMI0 YETKOTO pa3rpaHnYeHuns
ZLOrOBOPHbIX KOHCTPYKLMIA MO X MPeANOCbIIKaM.
B HOKTpUHEe 06Cy»Kaanncb KpUTEPUIA MaTepUasos,
He Hawegwmnn oTpaxeHue B cT. 704 TK PO, kpu-
TEPUN KOHTPONA 3aKa3uunKa Haj co3faHnem pe-
3ynbraTta, KpUTepUin UHAMBUAYANTN3NPOBAHHOCTY
N YHUKANbHOCTM pe3yfbTaTa, BbipaXKeHHasA B [0-
roBOpe BOJA CTOPOH NNLUb Ha MNOKYMKY BeL Un
Ha ee npeaBapuTenbHoe co3gaHue. MNpeacraBna-
€TCA, UTO NOC/e KPUTUKN KaxK[oro n3 noaxonoBs
K eQUHOMY MHEHMIO MO 3TOMY BOMPOCY B POCCUI-
CKOW JOKTPUHE He NMPULLIIN.

B oTcyTCTBME HOPMATMBHOTO PeLLEHUsA KaXeTcs
BEPHbIM aHanM3 Toro, oOpPMyInpYIoT N CTOPOHBI
obsa3aTenbcTBa No nogpAaHon moaenu (ct. 702
K PO) unn no mogenun Kynnu-npogaxu (ct. 454
K PO). CBobopa cTopoH B dopmMynnpoBaHum oba-
3aTeNIbCTB MO JOrOBOPY HE NPUBOJUT K C/IOMY 0-
rOBOPHOW TUNU3aLMK, MOCKOSbKY Cyf OyaeT TONKo-
BaTb NpPaBo ANA NpefoCTaBeHNA CTOPOHaM opu-
[MYeCKoM 3alnTbl B Hanbosnee ono3HaBaeMblx AN
cMcTeMbl NaTTepHax. B cnyyae HeAacHocTn cnepyet
TaKXXe OPUEHTMPOBATLCA Ha NPeabIaYLW A ONbIT
CTOPOH 1 NPaKTUKY, MPUHATYI0 B oTpacnu. B Poccun
NPVHATO NOAUYNHATL CYAOCTPOUTENbHBI KOHTPAKT
HopMam o noapsaAge. Kak 6b110 NokasaHo BbllLe,
npaBoBas Tpaguuma B chepe CyaoCTPOUTENbHbIX
KOHTPAKTOB MrpaeT BaXHYto porib.

Mocne TeopeTnyeckoro BBeaeHMA B npobnemy
LOrOBOPHbIX TUMOB MOXHO 06pPaTUTb BHUMaHMe
Ha NpaBoBble NPOOGAEMbI, MPAMO BbITEKalOLW e
13 JOroBOPHOM TMNM3aummn. ina cpaBHeHMA Obinu
136paHbl BOMPOChI, KPEMKo accoLummpyemble ¢ fo-
FrOBOPHbBIM TUMOM, — CYLLECTBEHHbIE U UHbIE YC-
NoBKA AOroBOpa N 06CTOATENbCTBA, BANAIOLWME
Ha npeameT NpepocTaBneHns. B nepsom cnyvae
136PaHHbIN acnNeKT NeXUT Ha MOBEPXHOCTY 1 UMeeT
3HaYeHVe Kak B POCCMNCKOM, TaK 1 B aHINNCKOM
npase. Bropasa npobnema cBfA3aHa ¢ AnNnTeNbHO-
CTblo NOABNEHNA NpeAMeTa NpefoCTaBeHns Mo cy-
LOCTPOUTENBHOMY KOHTPAKTY, @ 3HaumnT C paclimpe-

2 Bacunbes I.C,, Poibanos A.O. Paznunure JoroBopos noaps-
Aa 1 Kynnu-npopaxu: obcyxpgaem npobnemy // N3sectna
BbICLUMX YYeOHbIX 3aBefeHuit. MNpasoseaeHne, 2005, NO 1.
C.53-81.
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HMeM Kpyra o6CTOATENbCTB, CMOCOOHbIX MOBNUATDL
Ha MCnosiHeHVe aoroBopa. B cpegHem ¢ MomeHTa
noAnucaHns 4OroBopa Ao AOCTaBKM CyAHa B CTpa-
Hy 3aKa3urKa NpoxXoaunT OT ABYX 0 ABYX C NOMOBU-
HOW neT?*, yTo AenaeT akTyanbHbIM 06CyKaeHne
BO3MOXXHOCT/ N3MEHEHWSA [JOTOBOPHOM LIEHDI.

1.2. 3aknoyeHue 002080pa cyoocmpoeHus
no aHanulcKomy u poccutickomy npasy

MocKkonbKy aHrMICKoe NpaBo OTHOCUT CYL0-
CTPOUWTENbHbIN KOHTPAKT K Kynne-npoaaxe, cylye-
CTBEHHbIMW YCNIOBUAMU [OTOBOPA HEMPEMEHHO
ABMAIOTCA NpeaMeT JoroBopa u LeHa?. K nogpas-
yMeBaeMbIM YC/IOBUAM JOroBop 6yayT OTHOCUTb-
CA YCNoBKA O KayecTBe ToBapa, Npase npojasLa
Ha TOBap, BPeMeHU onaThl 1 JOCTaBKM, 3a/10rOB.
Mpwn atom, M. Knapk comHeBaeTcA, UTo B CyAO-
CTPOUTEIbHOM KOHTpaKTe npoben B OroBOPHOM
LeHe MOXeT OblTb BOCMOJSIHEH PbIHOYHOW LIEHOWN,
MOCKOJMbKY Kak 06beKT 4OrOBOPa, Tak U CYyAOCTPO-
UTENbHbIN PbIHOK ABAAIOTCA CNEUUPUUHBIMU U UH-
AvBuayanbHbIMUK. 3aKOH O Kyrne-npofae ToBapoB
1979 roga OTHOCUT K Nogpa3symMmeBaemblM YCIIOBUAM
LOroBopa Kynin-npogaxu puanyeckyto YnctoTy
TOBapa 1 coO6CTBEHHOCTb NPOAABLLA Ha OTUY»KAae-
MbIi1 MO gorosopy ToBap (CT. 12), a TakxKe CooTBeT-
CTBVE TOBApa €ro On1caHmio 1 Lienin, COo6LLeHHbIM
3aKa3uukom (sale by description, cT. 13).

BakHbIM yCNOBMEM 3aK/TOUYEHUA JOTOBOPOB
B obLiem npaBe ABnaeTcA consideration. B ncnon-
HUMOM CYAOCTPOUTESIbHOM KOHTPaKTe NoKyna-
Teslb 0653yeTCA ynaaTUTb 3a CYLHO LieHY, a Npoga-
Bel 6epeT Ha ceba 06A3aTENbCTBO MO ero co3fa-
Huto. Mpy 3TOM, COpa3mMepHOCTb NPeAOCTaBNEHMI
He ABNAeTCA 06A3aTeNIbHbIM YCNIOBMEM BCTPEYHbIX
npepoctasneHnn®. B pewenunn no geny North
Ocean Shipping Co Ltd v Hyundai Construction Co
Ltd?” BblCOKWIA cyg NpU3Han 31eMeHT BCTPEYHO-
ro npefocTaBfieHnsa B COrnalleHmnmn, CornacHo
KOTOpPOMY MOKynaTesib Onjiauymean 3Tanbl CTPOU-
TeNnbCTBa CYAHA, a NpoAasel NpefoCcTaBnan emy
rapaHTUio O BO3MELLEHUI ONNaThl 3@ 3Tanbl B CJy-
Yae HacTynneHnA NpefyCMOTPEHHbIX JOTOBOPOM
06CTOATENbLCTB.

2 Brown J., Cecil W., Dracoulis A. Offshore Vessel Construc-
tion Disputes // Global Arbitration Review, December
2024,

% Clarke M.A. Shipbuilding Contracts. London: Lloyd’s of Lon-
don Press Ltd., 1982.P. 1.

%6 Curtis. Op. cit. P. 10.
2 [1979]1 QB 705; [1979] 3WLR 419; [1979] 1 Lloyd’s Rep 89.



B poccuimnckom npase, noMmMmo npegmerta go-
roBOpa, MPV3HATCA N NHbIE CYLLECTBEHHbIE YC/0-
BUWA 4OrOBOpa CTpouTenbHoro noapsaga. B otnnune
OT aHIMNINCKOro NpaBa, Mo OTeYeCcTBEHHOMY NpaBy
LieHa paboT He ABNAETCA CYLeCTBEHHbIM YC/TIOBMEM
CYOOCTPOUTENIbHOIO KOHTpaKTa. [Npu 3Tom, cornac-
Ho n. 4 MHdopmaLmoHHoro nucbma lMNpesnguyma
BAC PO ot 24.01.2000 N2 51 oTcyTCTBME YKa3aHUA
Ha CPOK BbIMOJIHEHMA PabOT NPUBOAUT K HE3AKJIHO-
YeHHOCTU AOroBOpa.

B nene NeA06-9340/2024, paccmoTpeHHOM Ap-
6UTpaXKHbIM Cyfiom AcTpaxaHckon obnactn®® n [ige-
HagLUaTbIM apOUTPAKHBIM anNeNNALMOHHBIM CygoM?,
Cyabl NEPBOV 1 aNeNIALMOHHON MHCTAHLMMN NPULL-
N K BbIBOZY O TOM, YTO [JOroBOP, He cofeprKaLlui
HauasibHble 1 KOHEYHbIe CPOKY BbIMOSIHEHMA PaboT
Ha CyfHe, He ABNAETCA 3aK/MIOYEHHbIM MO POCCUI-
cKkoMy nipaBy. [loroBop Mexay CTOpOHamu npeg-
ycMaTpurBa, YTo NOAPARYMK JOMKEH NPON3BECTU
paboTbl MO KOMMJIEKCHOWM 06YCTpOIiKe 1 oTaenke
MACCaXXMPCKUX KatOT, OOLLECTBEHHDBIX U CITY>KeOHbIX
MOMeLLEHNI CTPOsILLEerocs cyaHa. Victey npuctynun
K OCyLLecTB/IeHNo paboT B OTCYTCTBME NOAMMCAH-
HOro JOroBopa, B NocsieytoLiemM OTBETUNK YKII0-
HANCA OT OTBETA Ha NUCbMa KCTUA C TpeboBaHMEM
noanucaTb Aoroeop. Torga uctew, o6paTuica B Cyq
C TpeboBaHVeM NPU3HaTb AOroBOP 3aKNOYEHHbIM.
OpfHako B NpeasIoxeHHON NCTLOM pefakuun [oro-
BOpa OTCYTCTBOBasIM YC/IOBUA O CPOKax U obbeme
BbIMOJIHAEMbIX PAbOT, a TakXe He bbia yKasaHa LeHa
paboT. MNepBoe 06CTOATENBCTBO MOCYXKMNNO OCHO-
BaHVeM AJ1A 0TKasa B yOBNETBOPEHUN TpeboBaHUA
NCTUA B 06eMX MHCTaHLKMAX.

1.3. U3smeHeHuUe 002080pHOLI UeHbl Ha CYyOHO
No aHa/1ulcKoMy U poccutickomy nhpasy

MoTpebHOCTb B M3MEHEHMN LieHbl AOroBOpPa
BO3HMKaeT Nnbo BCneCcTBME BANAHUA BHELUHUX
06cTOATENbCTB, NGO NO NPEANOKEHNI0 CaMUX
CTOPOH BC/IeACTBME U3MEHEHUA XapaKTepuCTuK
npenocTaBneHus.

Korpa ncnonHeHme gorosopa BCiecTaue ypes-
BblUaHbIX 06CTOATENIbCTB CTAHOBUTCA A1 CTOPOH
HeLlenecoo6pasHbIM 1 HEBbIFOAHbIM, BO3HMKaEeT
HeobXoAMMOCTb B MepecmMoTpe COornacoBaHHOM
CTOPOHaMV LieHbI NN B PacTOPXKEeHWM JOroBopa.

% PeweHune ApbutparkHoro cyga AcTpaxaHckol obnactu
no geny ot 13.03.2025 no aeny N2 A06-9340/2024.

2 TlocTaHoBneHMe [JBeHaALaTOro apbuTpakHoro anennaum-
OHHOro cypfa ot 28.05.2025 no geny N2 A06-9340/2024.

I11. 3CCE N0 MOPCKOMY TPABY

AHINNINCKOE NpaBo criegyeT NOAXOAY, COrnacHo
KOTOPOMY [OTOBOPHas LieHa BPSA I MOXET ObITb
yBenunyeHa BCneacTBMe MOBbIWEHUA U3[epXKeK
Ha cTpouTtenbcTBo®. CniegoBaTesibHO, NPUBXOAS-
Lan SKOHOMUYecKana HelenecoobpasHoOCTb UC-
MOJIHEHNA He YMONHOMOUYMBAET TePRALLYIO YObIT-
K/ CTOPOHY Ha pacTopeHue gorosopa (Davis
Contractors Ltd v Fareham Urban District Council’;
Tsakiroglou & Co Ltd v Noblee Thorl GmbH?*?). 3a-
yacTyto 06CTOATENBCTBA, B KOTOPbIX CyA pacTop-
ran CyfoCTPOUTENbHbIM KOHTPAKT, 6blIn CBA3aHbI
C BBeieH/IeM BOEHHOrO MOJIOXKeHMs, BCneacTeue
KOTOPOro CYAHO MOASIEXAN0 PEKBU3NLNN, UK XKe
NPOJOJIXKEHVE ero CTPOUTENbCTBA 3aMnpeLyanocb®,
B uenom, »kecTKui Noaxof K LieHe ToBapa cregyet
noruke Kynav-npofaxu, B pamkax kotopou pabo-
Tbl U 3aTpaTbl, NPOV3BeeHHble Ha MPON3BOACTBO
TOBapa, He UMeIOT onpefenaLwero 3HayeHus.
MNpepnocTaBneHvem No [OroBOpy ABMAETCA Bellb,
a He NpoLecchbl, CToALLME 3a ee CO3haHNeM.

B poccminckom npase CTOPOHbI BripaBe foro-
BOPUTbCA O TBEPAOW LIEHe, KOTOpas B Nocneayto-
LeM He NoAnexuT ysennyeHuio (a63.2 n. 6 ct. 709
K PO). Mpun Hanuuum NpubNM3NTENBHON LEHbI
nocTaBneHHyt0 NpobnemMy A forosopa nogpsaa
npuv3BaH pewaTtb ab3. 2 n. 6 ct. 709 'K PO. B peii-
CTBUTENIbHOCTY ab3aL, npegnaraeT cTopoHam nnubo
NPUATK K COrNaLLIEHNIO HAaCYET NOBbILIEHUA LIeHbI,
nn6o npnberHyTb K NpaBuiamM o CyLleCTBEHHOM
N3MeHeHUN 06CTOATENBCTB COMMacHo CT. 451 [K PO.
Ho, Bo-nepBblx, JaHHaA CTaTbA OTAAET NpuopuTeT
pacTopXeHunto, @ He U3MeHeHMo gorosopa (n. 4
T. 451 TK PO); BO-BTOPbIX, B POCCUIACKON CYyAebHON
NpaKTUKe MeXaHU3M CyLeCTBEHHOIO M3MEHEHNS
06CcTOATENBbCTB NPUMEHAETCA KpaiiHe peako. Moa-
pAgHas moaesb He NpefocTaBnAeT 6osee rmbkuin
nogxop K ueHe goroesopa. CnegosaTtenbHO, OT-
€UYECTBEHHDIV MNOAXOA K MU3MEHEHMIO LieHbI CyAHa
BC/leiCTBME MOBbILWEHNA CTOMMOCTM pPaboT mnu
MaTepUasioB TaK e ABNAETCA MKeCTKUM.

B mexxgyHapogHOM KOMMepUYeCcKon npaKkTuke
6blna NpeanpPyHSATa NOMbITKA MO CO3L4aHI0 AOrOBOP-
Horo wuTa oT GnyKTyaLum LieH — oroBopka 00 3cKa-
naumm. OroBopKa COCTOUT U3 HECKOMbKIX KOMMOHEH-
TOB: BO-TNEPBbIX, OHA BK/IKOYAET YCTONYMBbIV LIEHOBOW

30 Clarke. Op. cit. P. 15.

31 [1956] AC 696; [1956] 3 WLR 37.

32 [1962] AC93;[1961] 2WLR 633;[1961] 1 Lloyd'’s Rep 329.
3 Curtis. Op. cit. P. 168-169.

3 Tpomos A.A. CyLlecTBEHHOE M3MeHeHMe 06CTOATENbCTB
KaK OCHOBaHMe JJ19 U3MEHEHUA UM PaCTOPKEHNA [Oro-
Bopa // 3aKkoH, 2022, N@ 2 // CNC KoHcynbTaHTlntoc.
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npegersn, B paMKax KOTOpPOro NogpsaauvK NpUHMMaeT
Ha cebsa BCe PbIHOYHbIE U UHPNIALUMOHHBbIE PUCKN;
BO-BTOPbIX, B OTOBOPKY BXOAWT NOAAAIOLAACA U3-
MeHeHUAM rpada, BKoUatoLwas MHAEKCaUuto pabor,
3apnnaT v T.N.; B-TPETbYX, U3MEHEHVA MOTYT npeTep-
neBaTb Tak»Ke MHAEKCHI LieH Ha MaTepuanbI®.

2. TunoBble cypoctpounTesibHble
KOHTPaKTbI

CTopoHbI foroBopa CyfoCTPOEeHUA YacTo Npu-
6eratoT K lopranyeckomy LWabnoHy, KOTOpbIN Npea-
naraeTcs TUMOBbIMM KOHTPAKTaMW, YTBEPXKAEHHbI-
MU NPOopeCCUOHaNbHbIMK OpraHM3auuamm B chepe
MeXxgyHapoaHon mopckon Toprosnu. Ceou npo-
dbopmbl goroBopa cynocTpoeHus paspaboTtanu
Accounauma cygoctpoutenen AnoHum (SAJ), ban-
TUNCKIA MEXIYHAPOZHbIN MopcKoi coseT (BIMCO),
Mopckasa apbutparkHaa komuccma KHP (CMACQ),
Mopckas Cnyx6a CLLUA (MARAD), HopBexckas ac-
coumaumsa cyposnagenbues (NSA) n Coobuiectso
eBponenckux cygoctpouteneni (CESA). B nocneay-
toLiem O6ONbLUMHCTBO TUMOBbIX KOHTPAKTOB OyneT
0603HayaTbCA MO Ha3BaHMIO OpraHK3aL MK, CoBna-
LeHVA HeT nuwb B cnyyae BIMCO, pa3paboTasLien
npodopmy NEWBUILDCON.

MoXHo yTBep»KfaTb, UTO K HacToALEeMy MO-
MeHTY cpopmMMpPOBanCca Kpyr BOMNPOCOB, KOTOpble
He ocTaBnseT 6e3 BHUMaHWA HY OfiHA M3BeCTHas
npodopma. K nogo6HbIM NONOXKEHMAM MNOAKOMU-
TeT no paboTe € CyfoCTPOUTENBHBIMI JOrOBOPamMu
MMK oTHec (a) xapakTepucTnkm cygHa (genBenr,
CKOpPOCTb, NoTpebneHne Tonnmea), (6) ycnosus
0 CTOMMOCTM CYAHa, (B) KOHTPOJb 3@ BbIMOSIHEHN-
em pabor, (r) NopAaoK BHECEHUA U3MEHEHUN B Xa-
PaKTepUCTUKM CTPOALLEeroca cyaHa, (a) nopagok
N yCNoBUA UCMbITaHWUA CyHa Ha Mope, (e) Bpems
N MECTO JOCTaBKW, (>K) CTpaxoBaHue 1 (3) ucnpasne-
HVe HepoCTaTKOB?®. POccMINCKUM topurcTam cnegyet
YUUTbIBaTb, YTO B NPUBELEHHOM CNINUCKE He yKa3aH
CPOK CNOoNIHEHNA 06A3aTeNbCTB MO JOrOBOpPY, KO-
TOPbIN ABNAETCA CYLLECTBEHHbIM YCIIOBYEM CYAO-
CTPOUTENBHOrO KOHTPaKTa MO POCCUMICKOMY Npasy.

Bepdu cTpemaATca ncnonb3osaTb TUMOBbLIE KOH-
TPaKTbl, pa3paboTaHHble HaLMOHANbHbIMK TOPro-
BbIMW acCOLMALNAMUY U yupexaeHnAmMn. Tunosble
koHTpakTbl CMAC 1 MARAD wncnonb3yioTca B Oc-
HOBHOM HauWoHanbHbiMK Bepdamm Kntaa n CLUA,
OHM He NONYYMN PacrpoCTPaHEHNEe Ha MeXyHa-

% Shipbuilding contracts... P. 24.
% Ibid. P. 2.
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poaHom pbiHKe. MNpodopma CMAC cogepXut MHo-
YKecTBO 0COHBEHHOCTEN KNTANCKOrO NpaBa, KoTopble
He3HaKOMbl MHOCTPaHHbIM 3aKa3umkam. Hanpumep,
3a BbINOJIHEHME NOAPAAYMKOM MOCTaBNEHHON 3a-
Jaum nyJlle, Yem yKasaHo B JOroBope, NogpAa-
UMKy NpUYMTaeTCA HagbaBKa K LieHe B Npeaenax,
YCTAHOBJIEHHbIX CTOPOHamu (nn. 6.1.5; 6.2.4; 6.3.4
CMACQ). Tak»xe [OroBop NPOBOAUT pasrpaHnYeHne
Mexay 6a30BOM LieHOW CyfHa Mo CyfoCcTpouTesb-
HOMY KOHTPaKTy 1 AOrOBOPHOM LEHON B Lenax
pa3geneHna Mexkay CTOpOHaMy CyMMbl MPeBbILLe-
HWS1 KOHTPaKTHOW LieHbl Hag 6a30Bo LieHol (n. 6.6
CMAC). TunoBo KOHTPAKT NpegnaraeT NPUMeHATb
npaso KHP n obpawatbca B MopcKkyio apoutpax-
Hyt0 Kommccumio KHP ana paspelueHnsa cnopos.

MOXHO 3ameTuTb, YTO TUMOBble NPOPOpPMbI
He Bcerga cjlefytoT JIOrnKe JOroBOPHOro T1na npu
dbopmynmpoBaHun ycnosui. B cuny gommHmpoBa-
HWA aHIMUNCKOro NpaBa JOrOBOPHOWN MOAESbIO Cy-
JOCTPOUTENbHOrO KOHTPaKTa ABAAETCA Kynna-npo-
Jaxa (Hanpumep, n. 41 NEWBUILDCON). ina Toro,
yTOObI NPOSBUTL aCMeEKTbl, B KOTOPbIX MPaBuUIa jo-
rOBOPHOIO TMMa BblAEPKMBAKOTCA NN »Ke YCTynatloT
co6CcTBEHHOM Noruke npodopm, BbibpaHbl yCoBums
0 NpepfoCcTaBieHNN MaTepranoB U NOCNeACTBMAX
pacTopXeHus Jorosopa.

2.1. CmopoHa, npedocmasnaowas
mamepuarnel

CornacHo ogHOMy 13 TeopeTUYeCKnX Noaxo-
[OB K pa3rpaHuyeHnto NOAPAAa U Kynau-npopaku,
B CJlyyae HesACHOCTUN KBanmdukaLmm JoroBopa Kak
Kynan-npoaaky nnun nogpaga ciegyeTt opueHTnpo-
BaTbCA Ha TO, KTO NpefocTaBnAeT matepuan (cT. 3.1
BeHckon kKoHBeHUun; Gai., 3,147). B poccnncknm
npaBe OT KJIaCCMYECKOro peLlueHnsa OoTKasanncb
B CT. 704 TK PO, no3uTBHO 3aKpenuBe, 4To paboThbl
BbINOJTHAIOTCA WXKANBEHMEM nogpagyrka. Cnefosa-
TeNbHO, KNAaCCUYECKNIN KPUTEPUI HE MMEET B POC-
CMCKOM MNpaBe HOPMAaTUBHOW LIeHHOCTN.

B TMMOBbIX KOHTPAKTaxX MOXHO BCTPETUTb Clle-
Jylollee ycrnoBue:

[Mokynamenb 0o/xeH Ha ceol puck u 3a cob-
cmeeHHbIl cyem obecnedums u 0ocmasume
lModpAd4uKy 8ce Mamepuarsisl, HEO6X00uMble 0715
lMokynamensa (n. 21,a,i NEWBUILDCON)*’.

3 NEWBUILDCON, s. 21.a.i: “The Buyer shall, at its own risk,
cost and expense, supply and deliver to the Builder all of
the Buyer's Supplies”.



QopmMynumpoBKa 3anyTbiBaeT 1 JaeT OCHOBaHMWA
nosnaraTtb, YTO JOrOBOP CBA3aH C HOPMaMu Npume-
HMMoro npasa o nogpage. OgHako, BHe 3aBUCMMO-
CTW OT NpefoCTaBNeHNA MaTepuasnoB 3aKa3unkom
Tunoson KoHTpakT NEWBUILDCON, npAamo ccbina-
ACb Ha aHIIMIACKOE NPaBo, AeHTUGULMPYET [Oro-
BOp Kak Kynnto-npogaxy. CrnefosatesibHO, TUNOBbIe
KOHTPaKTbI, Kak 1 pOCCUIACKOe NpaBo, obecueHnnm
KpUTEPUIA UCTOYHMKA MaTeprana ana keanndurka-
LU1 [OrOBOPHOTO TUNaA.

CnoxHee KakeTcA BOMpPOC O TOM, A0 KaKoro
MOMEHTa COXPaHAETCA NPaBO COOGCTBEHHOCTY 3a-
Ka3umka Ha MaTepuanbl, KOTOpble BOLUM B COCTaB
cyoHa. MpaXaaHCKMIN KoJEeKC He flaeT OfHO3HAYHOrO
OTBeTa Ha MNOCTaBNEeHHbIN Bonpoc. MNpumeHeHnto
CT. 220 TK PO B uensax pa3spelueHus npobnemsbl npe-
NATCTBYET, BO-NEPBbIX, N3rOTOBMIEHNE BELLM MNOJ-
PAAYMKOM ONA HYXK[ 3aKa3ulKa, a He ans cebs,
BO-BTOpPbIX, chepa AeNCTBUA HOPMbI, B KOTOPYHO
He BXOZAT Takne HeBUKUMbIe BeLly, Kak MOpCKue
cyfa (ct. 130 TK PO). Mpwu peweHnn npobnembl
cnepyeT YYnTbiBaTb, YTO COOCTBEHHUKOM CyAHa
npusHaeTca nogpaguuk (n. 2 ct. 703 TK PO; Tak
e B npodopmax: n. 7.5 SAJ; n. 31 NEWBUILDCON;
n. 8.b AWES). 3akpenneHue npaBa cOGCTBEHHOCTM
3a HMM HanpaBJ/IEHO Ha COBepLUEHNEe AeNCTBUN
B OTHOLUEHUM TPETbUX NNL, KNacCUPUKaLMOHHbIX
coobLLecTB.

B 3TOM CBeTe cnpaBeanMBo cunTaTh, UTO 3aKas-
UMK COXPAHSIET NPaBO COOCTBEHHOCTU Ha Npego-
CTaBJIeHHble M MaTepuansbl, BoweaLwune B COCTaB
CYQHa, 1O MOMEeHTa MOoABNEHNA CyAHa Kak Belyu,
T.€. A0 3aKafblBaHUA KUns cygHa. lNpaso cobcTeeH-
HOCTU 3aKa3urKa Tak»Ke JOIKHO COXPAHATLCA B OT-
HOLUEHUN MaTepunasnoB, KOTopble He Gbinn 3agein-
CTBOBaHbI Npu cTpouTenbCcTBe. B npaBonopsaakax,
B KOTOPbIX 3aKa3uMK OCYyLLeCTBAAET MOCTaBKy Ma-
TEPUANoB, PUCK CyYaHOWN rmbenn maTepuranos
NeXWT Ha 3aKka3uunke’®. BmecTe c Tem, cnepyeT yuu-
TbIBaTb, YTO BO3HNKHOBEHME CiyYaiHblX 06CTosA-
TEeNbCTB, 33 KOTOPbIE He OTBEYAET HY OfjHa CTOPOHa,
Nno JOroBopy C 3neMeHTamMu NPodecCcMoHanbHOro
XPaHeHUA MbICIMO B YCNOBUAX, BNN3KNX K Ypes-
BblYaHbIM.

2.2. [locnedcmeus pacmopeHus 002080pa
TuinoBow KOHTpaKT SAJ nogpasgenaer cnyyau

PacCTopKeHnAa ooroesopa B 3aBUCUMOCTH OT TOrO,
Mo BMHE KaKoWn CTOPOHbI Npon3oLWwno obcToATENb-

3% Shipbuilding contracts... P. 62-63.

I11. 3CCE N0 MOPCKOMY TPABY

CTBO, YNO/THOMOUMBLLEE [PYryI0 CTOPOHY Ha pac-
TOpXeHune JoroBopa.

Ecnv nokynatenb pacTtopr 4OroBop BCleAcTsme
NPOCPOYKM NOAPAAUNKA NN HECOOTBETCTBMA CYA-
Ha NpegyCMOTPEHHbIM XapakTepucTmkam, To «loa-
PAQYVIK JOMKEH HEMeASIeHHO BO3MeCTUTb [oKyna-
Tenio B NOIHOM 06beme BCe Nnatexku, npovn3seaeH-
Hble MNoKynaTtenem 3a cygHo Mogpagumky» (n. 10.2
SAJ). K nnaTtexkam TakxKe CyMMUPYIOTCA NMPOLEHTbI
3a Nosib3oBaHMe feHexHbimu cpeactBamu. Co-
rnacHo n. 3.5 SAJ nokynaTenb He 06/1a8aeT NpaBom
Ha B3blCKaHVe HeYCTOMKN B pe3ysbTaTe OCyLecT-
BNEHNA NpaBa Ha OTKa3 OT JOorosopa nocne ycra-
HOBJIEHNA HECOOTBETCTBUA CYAHA €ro K/loYeBbiM
XapaKTepucTuKam.

Ecnn o6cToATenbCTBO, NOBNEKLLEe pacTopXKe-
HMe, NPOM30LLIIO Ha CTOPOHE 3aKa3unKa, To nocne
nosly4yeHna 3aKka3umkom yBeJOMSIEHMA O pacTop-
XeHNN «AoroBop NPU3HAETCA HefleNCTBUTESNIbHbIM
1 ntobble maTepuransl lNokynaTtena ctaHOBATCA CO6-
cTBeHHOCTbIo lNogpagunkar, «Moapagumk nmeet
NpaBo yAep»KnBaTb Ntobble NnaTexxu, Npov3sBeaeH-
Hble MNokynaTtenem MogpAAYMKY NO HacToALEeMY
gorosopy» (n. 11.3 SAJ). Nanee, npodopma 3abo-
™™MTCA 06 MHTepecax NOAPAZUMNKA NPY NpoJake
CyAHa, MO3TOMY NyaTexn yaepxmnsatTca 4O MO-
MeHTa NoJTyYeHNA NOKYMHOM LieHbl 1 NpoBeAeHnA
pacueToB No npoaaxe. lNoKynartesno BO3BpaLLaloTCA
N3NNLIKK, COXPAHMBLUMECA MOCSIEe yyeTa U3gepKek
Ha npoBefeHve NPOoAakn, HEMOKPbITON CTOUMOCTH
CTPOUTESNIbCTBA, MPOLEHTOB, CAHKLMI 1 YMYLLEeHHON
BbIFOAbl MOAPAARYMKA.

B maHHOM perynmpoBaHWU MOXHO YyBMAETb
npumep nepekoca TMNOBOro KOHTPaKTa B NOJb3y
nogpAagunka. PactopxeHre no BuHe nogpagymka
YNOSIHOMOYUMBAET MOKynaTena iMllb Ha NosyyYeHne
ponra no o6a3atenbCTBy, B TO BpEMA Kak pacTop-
eHwue no obcToATeNbCTBAM, 3aBUCALLMM OT 3aKas-
yrKa, NpefocTaBaAeT NoAPAAYMNKY BO3SMOXHOCTb
He TONbKO MONYUYUTb AOKHOE No 06A3aTeNbCTBY,
HO 1 NPMB/EeYb 3aKa3unka K OTBETCTBEHHOCTN.

B 1o e BpemA onnaTta paboT noapAnuMKa
MO PacTopKeHNM OroBopa 3aBUCKT OT TOTO, CrIPO-
BOLMPOBan M OH 06CTOATENbCTBO, NOBNEKLLEe
pacTtopxeHue gorosopa. To ecTb TPy NOAnAexuT
onnare, ey NOAPALUVK He HapyLuan cBou obs3a-
TenbCTBa. PacTopkeHmne B cilyyae BMHbI noapaaun-
Ka CTpOUTCA NO NOrrKe NpefocTaBeHni No Kynne-
npopaxe: eciv 3akaszunk He Nosyynn CyaHo B cob-
CTBEHHOCTb NO BMHE NOAPAJYMKA, TO NOAPARUNK
TaK e He JO/MKeH NoNyunTb LieHy paboT. Ecnn xe
06CTOATENbCTBO, MOBMEKLIEe PacTOPKeHVEe BO3-
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HUKMNO NO BMHEe 3aKa3uurkKa, TO TPyL NogpAnyrKa
YUMTbIBAETCA KaK ero npefoctaBneHune, noasne-
Xallee onnaTe, flaxe ec/iv 3aKa3uvK He nosyyaet
CYOHO B COBCTBEHHOCTD.

B poccuiickom npase ctatba 717 T'K PO npego-
CTaBnAeT 3aka3unmKy NpaBoO HEMOTMBUPOBAHHO
B Nto6oe BpemaA 0TKa3aTbcA OT gorosopa. B atom
C/lyyae 3aKa3uvK onnayvmBaeT noapaaunKy Bbinos-
HeHHble UM pPaboTbl 1 BO3MeLLaeT YObITKY, Npu-
YMHEHHble 0TKa3oM. BO3MOXXHOCTb orpaHnyeHus
npaBa Ha HEMOTMBMPOBAHHbIN OTKa3 ABMAETCA
ONCKYCCUOHHOM®.

PeweHne SAJ He yunTbiBaeT B fOMKHON Mepe
MHTEpeChbl 3aKa3umnKa Npm pPacToPKEHUN AOFOBOPA,
NMO3TOMY HY>KAaeTcA B ajanTauumn 1 JOMOMHEHN
o6LWwmmMn Hopmamm 06 OTBETCTBEHHOCTU 3a HapyLue-
Hue obA3aTenbcTBa. Heobxoammo, utobbl noapaAa-
UMK TaK>Ke HeC OTBETCTBEHHOCTb 3a PacTOpKeHue,
BbI3BaHHOE €ro JeCcTBUAMN.

3akKnueHue

MpoBeaeHHbIN aHanNU3 NOKa3biBaeT, YTO NPaBo-
BOW pPeXNM MeXAYHapOOHbIX CYyAOCTPOUTENbHbIX
KOHTPAKTOB GpOpMUpPYeTCs Ha CTbIKe MPUMEHUMO-
ro npaea u JOroBOpHON cTaHaapTm3ayun. Cono-

3 XapueHko [.C. MpaBo 3aKa3urika Ha HEMOTUBMPOBaHHbIN
oTKa3 oT foroeopa nogpsaa. Mpobnembl CTponTENbHO-
ro npasa. Beinyck 2: c6opHuk ctaten / CocT. 1 oTB.pes.
H.B. LLlep6akoB. Mockga: CratyT, 2023. C.515-520.
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CTaBfIEHME aHITINNCKOTO Y POCCUNCKOTO MOAXOA0B
BbIAABUJIO PAaCXOXKAEHME B TUMU3ALNN: aHININNCKOE
npaBo nocsiefoBaTeNlbHO paccmaTpuBaeT CyAo-
CTPOEHMe KaK Kynno-npoaaxy, Torga Kak poc-
CUICKas NpaKkTuKa — Kak nogpag. OaHako B 06omx
npaBonopsAgKax HabnogaeTca XeCTKOCTb B BOMPO-
CaxX M3MeHeHUA LieHbl BCeACTBNE POCTa N3AePKeK,
YTO CTUMYNNPYET NMONCK JOrOBOPHbIX MEXAHN3MOB
nepepacnpeneneHnsa pUCKos.

Tunosble NpodopPMbl NOBLILIAT NPefCKa3sy-
eMOCTb 1 NoAAepPKMBAIOT CTaHAAPTblI B OTpaC/y,
HO He NOAMEHAIOT AeCTBMA ANCNO3UTUBHbBIX U M-
nepaTuBHbIX HOpM. OTAENbHbIE NX peLleHns ae-
MOHCTPUPYIOT NepeKoChl B MOMb3y OAHON CTOPOHbI
1 TpebytoT aganTauumn nos HaumoHasnbHble Tpebo-
BaHWA 1 6anaHc NHTepecoB CTOPOH. [inA poccuin-
CKOrO I0PUCTa BaXXHO MOMHUTb, YTO pAf npodopm
He TpeObyeT onpefeneHns CpoKa Hayana nu OKOH-
yaHuA paboT, B TO Bpems KaK No oTeyecTBEHHOMY
npaey CTPOUTENbHbIN Nogpag 6e3 cpoka byaeT He-
3aKJ/II0YEHHbIM. DTO MOBbILLAET 3HAUYUMOCTb KOpP-
PEKTHOM MHKOpNopauum 1 agantayum 4orosopa
noa NPMMeHUMoe Npaso.

YcTolumBblii 6anaHc npas CTOPOH MO CY[0CTPO-
UTENbHOMY KOHTPaKTy 06ecrneunBaeTca He TONbKO
NPVYMEHUMbBIM MPaBOM, HO 1 BHMMATENbHbIM pac-
npegeneHvem p1UCcKkoB B forosope. B nepcnekrtu-
Be JlaHHOE 1CcCiefoBaHMe MOXET ObITb TakxKe f0-
MOJIHEHO POJIbIO KOJIIM3UOHHOMO NpaBa B chepe
MEXAYHAPOAHOrO CYAOCTPOEHN A, |
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Introduction

Currently, there are only a few works in Russian
offering legal analysis or an overview of the
field of international or domestic shipbuilding.'
At the same time, foreign researchers considered
the theoretical potential in research of shipbuild-
ing approximately in the last quarter of the 20th
century. On 23 March 1973, the Assembly of the
Comité Maritime International (CMI) established an
International Subcommittee chaired by Francesco
Berlingieri to study shipbuilding contracts.? Since
scientific attention to international shipbuilding

' Sinitsyn, S.A. “Civil Shipbuilding in Russia and Foreign
Countries: State, Problems, and Prospects for Law and
Economics! International Public and Private Law, no. 1
(2023). Accessed via SPS “ConsultantPlus.”

2 Comité Maritime International. Documentation 1974 |.
Accessed January 30, 2026. https://comitemaritime.org/
wp-content/uploads/2018/06/1974-DOCUMENTATION-I.
pdf, 128.

contracts has emerged relatively recently, it seems
that dogmatic study of the subject is not only rel-
evant but also timely for the Russian legal system.

First of all, it is necessary to outline the legal
issues that fall within the scope of this study. Thus,
Ph. Delebecque suggests to distinguish between
shipbuilding in the economic and legal meaning,
on which depends the type of title of a future ship-
owner.? Shipbuilding in the economic sense pre-
supposes that the future owner builds a ship for his
own use without involving third-party contractors.
As Ph. Delebecque explains, such cases currently
are either extremely rare or refer to construction of
small vessels. In the economic shipbuilding model,
the vessel is constructed for and by the original
owner, which eliminates the risks of builder’s bank-
ruptcy present in“legal” shipbuilding. On the other
hand, the legal shipbuilding model involves the

3 Delebecque, P. Droit Maritime, 14th ed. Paris: Dalloz, 2020,
155-156.
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indirect (through-a-builder) acquisition of a ves-
sel built by an independent builder. It should be
specified that this essay focuses on the study of
shipbuilding involving the indirect acquisition of
a vessel by the buyer.

The purpose of this article is to show how dif-
ferent sources of rights and obligations of the par-
ties interact and differ in modern shipbuilding. To
achieve this aim, the role of applicable law and
standard contracts will be explored in context of
determining the rights and duties of the parties
to a shipbuilding contract. This approach will al-
low the study to form a complete picture of legal
framework and determine the place of contractu-
al norms, dispositive norms and mandatory legal
framework in the field of shipbuilding.

Additionally, this article will showcase that
complex issues arising from shipbuilding contracts
cannot always be resolved solely on the basis of
general contractual norms. Commercial practice
has developed solutions that allow for more careful
consideration of the specifics of the industry.

The unification of contractual terms in the ship-
building industry is connected with introduction of
the first international shipbuilding standard con-
tracts prepared by the Shipbuilders’ Association of
Japan (SAJ) and the Association of West European
Shipbuilders (AWES) in the 1970s. Whether to apply
a standard contract is within parties’ choice, there
exists no mandatory rule or requirement to base
the contract on the agreed standard form. The legal
technique by means of which the contract acquires
the binding force is basically incorporation.

Standardisation of contracts does not impose
restrictions on the agreement of individual terms
between the parties. The real purpose of unifica-
tion is to increase the convenience of establishing
contractual relationships, legal predictability and
certainty in the industry. Unification also makes
it possible to maintain a uniform standard of con-
duct for buyers and builders within the industry,
which forms a professional body of actors in the
shipbuilding sector.*

Despite comprehensiveness of the contractual
framework offered by standard contracts, applica-
ble law continues to play a major role at the stage
of concluding a contract and in resolving disputes
between the parties. As S.A. Sinitsyn correctly
notes, the standard contract offers only a general

4 Bruce, G.J., and Eyres, D.J. Ship Construction, 7*" ed. Am-
sterdam: Elsevier Science, 2012, 7.
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scenario for the development of relations.> A stan-
dard contract, like a contract consisting solely of
individually agreed terms, may encounter issues on
which the parties have not reached a preliminary
agreement. Along with the applicable law, business
practices accepted in the industry contribute to
filling gaps in the contract.®

Legal systems take different approaches to-
wards attributing shipbuilding contracts to spe-
cific branch of law. This attribution of shipbuilding
regulation to general civil law or commercial law
may affect not only the applicability of a specific
enactment, but also the jurisdiction of the dispute.
Thus, in the United States of America, a shipbuild-
ing contract is not considered a contract in the
field of private maritime law, which excludes the
jurisdiction of federal courts and the application
of federal maritime law.” In French law, pursuant
to Article 110-2.1 of the Commercial Code a build-
er under a shipbuilding contract is considered a
merchant, which means that the Commercial Code
determines his rights and obligations and that the
jurisdiction of commercial tribunals extends to such
disputes. The Merchant Shipping Code of the Rus-
sian Federation does not include any specific rules
on shipbuilding contracts, therefore, the general
provisions of the Civil Code of the Russian Federa-
tion apply to shipbuilding contracts.

English law developed the legal notion of “admi-
ralty claims!” Admiralty claims are subject to admi-
ralty jurisdiction within High Court of England. The
court has jurisdiction over civil law disputes spec-
ified in section 20 of the Senior Courts Act 1981
(Senior Courts Act 1981), Article 61.2 of the Civil
Procedure Rules 1998 (The Civil Procedure Rules
1998). It is important to note that contracts for the
construction of new ships do not fall within the
admiralty jurisdiction, as they do not directly affect
maritime trade and the carriage of goods.?

It is widely known that most international mari-
time disputes are resolved in London under English

5 Sinitsyn, S.A. Op. cit. Accessed via SPS “ConsultantPlus.”

¢ Favarel, B."The Pragmatism of Arbitrators in International
Shipbuilding Disputes.” ICC Dispute Resolution Bulletin,
no. 2 (2016): 89.

7 Clarke, M.A, ed. Shipbuilding Contracts: AComparative
Analysis of Contracts in the Major Maritime Jurisdic-
tions, 2nd ed. London: Lloyd’s of London Press Ltd., 1992.
(Hereinafter referred to as Shipbuilding Contracts), 13.

& Hill, C. Maritime Law, 6th ed. London: Routledge: Informa
Law, 2003, 76.



law.’ Therefore, global judicial and arbitration prac-
tice in the field of shipbuilding has been largely
shaped by English law and its legal concepts.

Currently, Asian countries (China, Korea and
Japan) are leaders in the shipbuilding industry.'°
However, the dominance of Asian countries in the
market has not led to the overthrow of English
law’s leadership in the shipbuilding industry. Due
to long-established tradition and predictability, the
dominance of English law in disputes over ship-
building contracts continues to this day.

The first part of this article will compare how
Russian and English law regulate the conclusion of
shipbuilding contracts and modifications in con-
tract prices. It should be noted that English law
considers shipbuilding to be a contract of sale,”
while Russian case law classifies shipbuilding con-
tracts as contracts for work.'

Next, this article will detect terms of standard
contracts that logically flow from contractual stan-
dardisation. After disclosing the terms of the lead-
ing standard contracts, it will be analysed to which
extent the legal framework of standard contract
corresponds to the solution proposed by the rules,
applicable to contracts for work in Russian law.

1.1. Law applicable to shipbuilding contracts

Following A. Boggiano, it should be noted that
the rules of international standard contracts are not
a separate legal system.” The scope of application
of the dispositive and mandatory rules of applica-

°  Ambrose, C., Maxwell, K., and Collett, M. London Matri-
time Arbitration, 4th ed. London: Routledge: Informa Law,
2018, 11; Curtis, S. The Law of Shipbuilding Contracts,
4t ed. London: Routledge: Taylor & Francis Group, 2012,
10; Goldby, M., and Mistellis, L., eds. The Role of Arbitra-
tion in Shipping Law. Oxford: Oxford University Press,
2016, § 1.09.

19 Blows, S., and Tattersall, V.“Shipbuilding,”in The Shipping
Law Review, 8"/10% ed. (2021), 53.

" Curtis. Op. cit.P. 1.

2. Ruling of the Supreme Court of the Russian Federation
No. 305-2C24-18377, dated October 23, 2024; Ruling of
the Commercial Court of the Moscow District, dated Au-
gust 27, 2025, in Case No. A40-217960/2023; Judgment
of the Commercial Court of Moscow, dated May 14, 2025,
in Case No. A40-95625/2024; Judgment of the Arbitration
Court of Moscow, dated March 5, 2025, in Case No. A40-
186608/2024.

3 Boggiano, A. International Standard Contracts: A Com-
parative Study. Recueil des cours: Académie de Droit In-

ternational / Collected Courses of the Hague Academy of
International Law 170 (1981): 9-114, 20.
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ble law is manifested in cases where contractual
framework is incomplete or where the applicable
legal order does not allow the parties to agree on
a deviating legal rule. The applicable law is linked
to general provisions on contracts: the substantive
and formal validity of the contract, interpretation,
conditions and remedies for breach of contract.

Applicable law determines the type of contrac-
tual framework applicable to shipbuilding contract.
According to the explicit provision in Article 2(e) of
the 1980 Vienna Convention on the International
Sale of Goodes, this international treaty does not
apply to vessels. That fact that a specific object is
excluded from the application of the provisions of
an international treaty shifts the focus to the study
of national approaches. Generally, there are two
main approaches to defining a contract type that
covers a shipbuilding contract in different legal
systems.

According to one of them, a shipbuilding con-
tract is based on the provisions for sale and pur-
chase. This model is supported by Denmark, France,
Norway, Sweden, the United Kingdom and the
United States of America.’

However, the strict application of contract
type rules may be omitted in order to come to an
equitable decision. Thus, in the cases of Hyundai
Heavy Industries Co v Papadopoulos' and Stocznia
Gdanska SA v Latvian Shipping Co,'® the House of
Lords considered it reasonable to apply the rules
on contracts for work and services rather than sale
and purchase to a shipbuilding contract.

A more detailed examination of the Stocznia
Gdanska case will be instructive. According to
clause 5.05 of the contract concluded between
the companies, in the event of the buyer’s delay
in payment for the ship, the seller could withdraw
from the contract. This right was exercised by the
seller, following that the parties disagreed on the
payment for the work performed. The seller in-
sisted that the buyer was obliged to pay for the
work performed before the termination of the
contract. The buyer objected, arguing that it was
not obliged to pay for the work on the construc-
tion of a ship with regard to which it will not ob-
tain ownership.

% Shipbuilding contracts... P. 14.

5 [1980] 1 WLR 1129; [1980] 2 All ER 29; [1980] 2 Lloyd’s
Rep 1.

16 [1998] UKHL 9, [1998] 1 WLR 574;[1998] 1 All ER 883;[1998]
1 Lloyd’s Rep 609,
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Under a contract of sale, consideration is
deemed to be the transfer of ownership of the
item, therefore, the rules on sale do not impose an
obligation on the buyer to pay for work performed
during construction of an item that has not be-
come the property of the buyer."” Treating the work
performed under the contract as a consideration
would justify the buyer’s obligation to pay for it.

The House of Lords found builder’s argument
reasonable. Consequently, the precedent cited
above justifies that the works for construction of
a ship by the seller are included in consideration
under a shipbuilding contract.

In addition to a contract of sale and a contract
for work, a shipbuilding contract may be classified
as a joint venture. If the parties to a shipbuilding
contract have an ongoing relationship in which
both parties bear significant risks as a result of each
other’s actions, such a contract will be considered
a joint venture (partnership) contract.™

Additionally, financial leasing is a widespread
method of vessel acquisition, structured as a
three-party transaction.' At the same time, the
basic issue of transferring the ownership is also
relevant for this model, since the lessor and a third
party agree on construction of ship. Therefore, the
discussion on types of contracts is also relevant for
leasing relationships.

Under the English law shipbuilding contracts are
governed by the Sale of Goods Act 1979. Explaining
the standpoint of English law, S. Curtis acquaints
readers with “distinction of not great practical sig-
nificance “laid down by the law?: he distinguishes
between sales contracts, under which ownership
is transferred immediately upon conclusion of the
contract, and agreements to sell, under which the
transfer of ownership is postponed or spread out
over time. The sale of a ship that is yet to be built
always falls under agreements to sell. The English
lawyer concludes that a shipbuilding contract “is an
agreement of sale, incorporating certain character-
istics of a construction contract, by which one par-
ty, typically the builder, agrees to sell to the buyer

7" Dora, S.S. Neo. “Repudiation of a Shipbuilding Contract:
Responses and Remedies” Singapore Journal of Legal
Studies, no. 2 (1998): 461.

8 Curtis. Op. cit. P. 8.

' Daniel, L., and Yildiran, C.“Ship Finance Practices in Major
Shipbuilding Economies.” OECD Science, Technology and
Industry, no. 75 (August 2019): 16-17.

20 Curtis. Op. cit. P. 3-4.
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future goods, i.e., a vessel, by description.”?' Accord-
ingly, the English author argues that the distinction
he outlines matters little, and that a rigid typology
of shipbuilding contracts is likewise insignificant.

Following the second approach, a shipbuilding
contract is classified as a contract for work. Ger-
many, Italy, Korea and Japan follow this model.?
As mentioned above, Russia is within this group.

At the same time, various circumstances may
influence the applicability of the established ap-
proach to a specific case: the existence of the vessel
prior to the conclusion of the contract and the de-
gree to which the buyer’s instructions are taken into
account. Thus, if the ship had already been built by
the time the contract was concluded, the agree-
ment should be considered as a contract of sale.
Conversely, if work began only after the agreement
was concluded and the buyer is actively involved
in the details related to construction of the vessel,
the contract will be regarded as a contract for work.
The second group of cases is specifically observed
by this study.

Russian law has long been searching for a sta-
ble criterion for distinguishing between a contract
for work and a contract for the sale of an item yet
to emerge.?® Since the mandatory and dispositive
norms of contract types provide the parties with
different legal opportunities, the theory seeks
to make a clear distinction between contractual
structures based on their premises. The doctrine
discussed the criterion of materials, which is not
reflected in Article 704 of the Civil Code of the Rus-
sian Federation, the criterion of the buyer’s con-
trol over the process of construction, the criterion
of individuality and uniqueness of the result, and
whether the from the will of the parties follows the
importance of construction process, not barely the
result. After criticism of each of the approaches, it
appears that no consensus on this issue has been
reached in Russian doctrine.

In the absence of a common opinion on the is-
sue, it seems reasonable to analyse whether the
parties formulate obligations according to the con-
tract model (Article 702 of the Civil Code of the
Russian Federation) or according to the sale and

2 |bid.

22 Shipbuilding contracts... P. 16.

3 Vasilyev, G.S., and Rybalov, A.O. “The Difference Between
Contract and Sale Agreements: Discussing the Issue.” [z-
vestiya of Higher Educational Institutions. Jurispru-
dence, no. 1 (2005): 53-81.



purchase model (Article 454 of the Civil Code of
the Russian Federation). The freedom of the parties
to structure obligations under the contract as they
wish does not lead to a breakdown of contractual
standardisation, since the court, in order to provide
the parties with legal remedies, will interpret the
law in accordance with legal tradition and usages.
In case of ambiguity, one should also refer to the
previous contractual practice of the parties and
the usages of the industry. In Russia, it is customary
to subject shipbuilding contracts to the rules on
contracts for work. As shown above, legal tradition
plays an important role in the field of shipbuilding
contracts.

After a theoretical introduction to the problem
of contract types, the attention can be drawn to
the legal problems that arise directly from contract
typification. For comparison, issues closely associat-
ed with the contract type were selected: essential
and other terms of the contract and circumstances
affecting the subject matter of the contract. With
regards to first matter, it is self-evident that essen-
tial terms of contracts are an important issue both
under the Russian and English law. The second
problem is related to the duration of performance
of the shipbuilding contract, and therefore to the
expansion of the range of circumstances that may
affect the performance of the contract. On aver-
age, it takes between two and two and a half years
from the signing of the contract to the delivery of
the vessel to the buyer’s country,>* which makes it
relevant to discuss the possibility of altering the
contract price.

1.2. Conclusion of a shipbuilding contract
under English and Russian law

Since English law classifies a shipbuilding con-
tract as a sale and purchase agreement, the es-
sential terms of the contract are necessarily the
subject matter of the contract and the price.”® The
implied terms of the contract will include terms
relating to the quality of the goods, the seller’s title
to the goods, the time of payment and delivery,
and security. However, M. Clark doubts that in a
shipbuilding contract, an omission of the contract

24 Brown, J., Cecil, W., and Dracoulis, A.“Offshore Vessel Con-

struction Disputes!” Global Arbitration Review, Decem-
ber 2024.

2 Clarke, M.A. Shipbuilding Contracts. London: Lloyd’s of
London Press Ltd., 1982.
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price can be filled by the market price, since both
the subject matter of the contract and the ship-
building market are specific and individual. Among
the implied terms of sale contract Sale of Goods
Act 1979 names following: the legal purity of the
goods and the seller’s ownership of the goods be-
ing sold under the contract (Article 12), conformity
of the goods with their description and purpose as
communicated by the buyer (sale by description,
Article 13).

An essential element for the conclusion of con-
tracts under common law is consideration. In an
enforceable shipbuilding contract, the buyer un-
dertakes to pay the price for the vessel, and the
seller undertakes to build it. However, proportion-
ality of performance is not a mandatory condi-
tion for reciprocal performance.® In North Ocean
Shipping Co Ltd v Hyundai Construction Co Ltd,” the
High Court recognised the element of reciprocal
consideration in an agreement whereby the buyer
paid for the stages of vessel construction and the
seller provided a guarantee of reimbursement for
the stages in the event of circumstances specified
in the contract.

In Russian law, in addition to the subject matter
of the contract, other essential terms of a construc-
tion contract are also recognised. Unlike English
law, under Russian law, the price of the work is not
an essential condition of a shipbuilding contract.
At the same time, according to paragraph 4 of In-
formation Letter No. 51 of the Presidium of the Su-
preme Commercial Court of the Russian Federation
dated 24 January 2000, the absence of an indica-
tion of the term of the work leads to the contract
not being concluded.

In case No. A06-9340/2024 before the Commer-
cial Court of the Astrakhan District?® and the Twelfth
Commercial Court of Appeal,® the courts of first
and appeal instances concluded that the contract,
which did not specify the term for beginning and
completing the works on the ship, was not con-
cluded under Russian law. The contract between
the parties stipulated that the builder must carry
out comprehensive refurbishment and finishing
works on the passenger cabins, public and service

% Curtis. Op. cit. P. 10.
2 [1979]1 QB 705; [1979] 3WLR 419; [1979] 1 Lloyd’s Rep 89.

% Judgment of the Commercial Court of the Astrakhan Dis-
trict in Case No. A06-9340/2024, dated March 13, 2025.

2 Ruling of the Twelfth Commercial Court of Appeal in Case
No. A06-9340/2024, dated May 28, 2025.
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areas of the vessel under construction. The claimant
commenced the works in the absence of a signed
contract, and the respondent subsequently avoid-
ed giving a reply to the claimant’s letters requesting
that the contract be signed. The claimant then filed
a lawsuit to the court, requesting to recognise a
contract as concluded. However, the version of the
contract proposed by the claimant did not contain
any terms regarding the timing and scope of the
work to be performed, nor did it specify the price
of the work. The first circumstance served as the
basis for refusing to satisfy the claimant’s claim in
both instances.

1.3. Change in the contract price for a vessel
under English and Russian law

The need to change the contract price arises ei-
ther due to the influence of external circumstances
or at the suggestion of the parties themselves due
to a change in the characteristics of the consider-
ation.

When the performance of the contract becomes
unfavourable and unprofitable for the parties due
to extraordinary circumstances, it becomes nec-
essary to fix the price agreed by the parties or to
terminate the contract.

English law follows the approach that the con-
tract price is unlikely to be increased due to an in-
crease in construction costs.>*® Consequently, the
economic impracticability of performance does
not entitle the losing party to terminate the con-
tract (Davis Contractors Ltd v Fareham Urban Dis-
trict Council;®' Tsakiroglou & Co Ltd v Noblee Thorl
GmbH?>?). Often, the circumstances in which the
court terminated a shipbuilding contract were re-
lated to the imposition of martial law, as a result of
which the vessel was subject to requisition, or the
continuation of its construction was prohibited.*
In general, a strict approach to the price of goods
follows the logic of sale and purchase contract, in
which the work and costs incurred in the produc-
tion of goods cannot affect the initial agreement.
The subject matter of the contract is the result itself,
not the processes behind its construction.

Under Russian law, the parties have the right to
agree on a fixed price, which cannot be increased

3 Clarke. Op.cit. P. 15.

31 [1956] AC 696; [1956] 3 WLR 37.

32 [1962] AC93;[1961] 2WLR 633;[1961] 1 Lloyd's Rep 329.
3 Curtis. Op. cit. P. 168-169.
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subsequently (Article 709,6,2 of the Civil Code of
the Russian Federation). If there is an approximate
price, the problem posed for the contract for work
is to be solved by Article 709,6,2 of the Civil Code
of the Russian Federation. Actually, the paragraph
offers the parties either to agree on an increased
price or to apply the rules on force majeure under
Article 451 of the Civil Code of the Russian Feder-
ation. However, firstly, this article gives priority to
termination rather than modification of the con-
tract (Article 451,4 of the Civil Code of the Russian
Federation); secondly, in Russian judicial practice,
the frustration of contract is applied extremely
rarely.>* The contract for work does not provide a
more flexible approach to the contract price. Con-
sequently, the Russian approach to changing the
price of a vessel due to an increase in the cost of
work or materials is also rigid.

In international commercial practice, an attempt
has been made to design a contractual shield
against price fluctuations — an escalation clause.
The clause consists of several components: firstly, it
includes a stable price limit within which the build-
er assumes all market and inflation risks; secondly,
the clause includes a variable clause covering the
indexation of works, wages, etc.; thirdly, changes
may also be made to material price indices.*

2. Standard Contracts for Shipbuilding

The parties to a shipbuilding contract often
make use of a legal template provided by standard
contracts approved by professional organisations
in the field of international maritime trade. The
Shipbuilders’ Association of Japan (SAJ), the Baltic
International Maritime Council (BIMCO), China Mar-
itime Arbitration Commission (CMAC), US Maritime
Administration (MARAD), Norwegian Shipowners’
Association (NSA) and Community of European
Shipbuilders’ Associations (CESA). Subsequently,
most standard contracts will be designated by the
name of the organisation, with the exception of
BIMCO, which developed the NEWBUILDCON.

It can be argued that, to date, there is a set of
terms which is stipulated by every shipbuilding
standard contract. The subcommittee on shipbuild-
ing contracts of the CMI has included the follow-

3 A. A. Gromoy, “Substantial Change of Circumstances as
a Basis for Modifying or Terminating a Contract,” Zakon,
no. 2 (2022), accessed via SPS ConsultantPlus.

% Shipbuilding contracts... P. 24.



ing provisions in the (a) key features of the vessel
(deadweight, speed, fuel consumption), (b) cost of
the vessel, (c) control over the performance of work,
(d) the procedure for making changes to the char-
acteristics of the vessel under construction, (e) the
procedure and conditions for sea trials of the vessel,
(f) the time and place of delivery, (g) insurance, and
(h) rectification of defects.*® Russian lawyers should
note that the above list does not include the term
for performance of obligations under the contract,
which is an essential condition of a shipbuilding
contract under Russian law.

Shipyards tend to apply standard contracts ad-
opted by national trade associations and institu-
tions. CMAC and MARAD standard contracts are
mainly used by national shipyards in China and
the United States and are not widely used in the
international market. The CMAC standard form con-
tains many features of Chinese law that are alien to
foreign buyers. For example, if the builder performs
the task better than specified in the contract, the
builder is entitled to a bonus to the price within the
limits set by the parties (clauses 6.1.5; 6.2.4; 6.3.4
CMACQ). The contract also distinguishes between
the basic price of the vessel under the shipbuilding
contract and the contract price for the purpose of
dividing between the parties the amount by which
the contract price exceeds the base price (clause 6.6
CMAC). The model contract proposes applying Peo-
ple's Republic of China law and referring disputes to
the China Maritime Arbitration Commission.

It should be noted that standard forms do not
always follow the framework of the contract type
when formulating terms and conditions. Due to the
dominance of English law, the contractual model
for shipbuilding contracts is sale and purchase (e.g.,
clause 41 NEWBUILDCON). In order to highlight
the aspects in which the rules of the contractual
type are consistent with or yield to the logic of the
standard contract, the terms and conditions for
the provision of materials and the consequences
of termination of the contract have been selected.

2.1. The party providing the materials

According to one of the theoretical approaches
to distinguishing between a contract for work and
a sale and purchase agreement, in case of uncer-
tainty as to whether a contract should be classified
as a sale and purchase agreement or a contract for
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work, one should focus on which party provides
the materials (Article 3.1 of the Vienna Convention;
Gai., 3,147).In Russian law, the classic solution was
abandoned by Article 704 of the Civil Code of the
Russian Federation, which established that the
work is performed at the expense of the builder.
Consequently, the classic criterion has no norma-
tive value in Russian law.

The following condition can be found in stan-
dard contracts:

The Buyer shall, at its own risk, cost and expense,
supply and deliver to the Builder all of the Buyer’s
Supplies (NEWBUILDCON, s. 21.a.i).

The wording is confusing and deceits that the
contract is subject to the applicable law on con-
tracts for work. However, regardless of the provi-
sion of materials by the buyer, the NEWBUILDCON
standard contract, referring directly to English law,
identifies the contract as a sale and purchase agree-
ment. Consequently, standard contracts, like Rus-
sian law, have devalued the criterion of materials
as a qualification of the contract type.

The limits of buyer’s ownership over materials
that were included into the vessel seems to be
a more complicated issue. The Civil Code does not
provide an explicit answer to this concern. The appli-
cation of Article 220 of the Civil Code of the Russian
Federation does not bring any clarity as, firstly, the
builder manufactures the item for the buyer’s needs
and not for itself, and secondly, the scope of the pro-
vision does not cover immovable property such as
sea vessels (Article 130 of the Civil Code of the Rus-
sian Federation). It should be taken into account that
the builder is recognised as the owner of the vessel
(Article 703, 2 of the Civil Code of the Russian Feder-
ation; clause 7.5 SAJ; also standard contracts: clause
31 NEWBUILDCON; clause 8.b AWES). The purpose
of assigning ownership rights to the builder is to
enable it register the ship and act on behalf of the
ship before classification society.

In this light, it is fair to assume that the buyer re-
tains ownership of the materials provided by it until
the ship appears as an object, i.e. until the keel of
the ship is laid. The buyer’s ownership rights should
also be retained in relation to materials that were
not used in construction. In legal systems where the
buyer supplies the materials, the risk of accidental
loss of materials lies with the buyer.?” At the same

% Shipbuilding contracts... P. 2.

3 Shipbuilding contracts... P. 62-63.
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time, it should be noted that the builder acts as
professional custodian which makes it liable for
wide range of circumstances that may occur.

2.2. Consequences of contract termination

The SAJ model contract subdivides the conse-
quences of contract termination depending on
which party is at fault for the circumstance that
entitled the other party to terminate the contract.

If the buyer terminates the contract due to the
builder’s delay or the vessel’s failure to comply
with specified characteristics, then “Builder shall
promptly refund to the Buyer the full amount of all
sums paid by the Buyer to the Builder on account
of the Vessel," (clause 10.2 SAJ). Interest rate for the
use of funds shall also be added to the payments.
According to clause 3.5 SAJ, the buyer is not enti-
tled to claim any liquidated damages as a result of
exercising the right to withdraw from the contract
after establishing that the vessel does not comply
with its key characteristics.

If the circumstance leading to the termination
occurred on the part of the buyer, then after the
buyer receives notification of the termination, “Con-
tract shall forthwith become null and void and any
of the Buyer’s Supplies shall become the sole prop-
erty of the Builder,"“the Builder shall be entitled to
retain any Installment or Installments theretofore
paid by the Buyer to the Builder on account of this
Contract” (clause 11.3 SAJ). Furthermore, the form
protects the interests of the builder in the sale of
the vessel, so payments are withheld until the pur-
chase price is received and the sale is settled. Any
surplus which remains after excluding the costs of
the sale, the uncovered cost of construction, inter-
est, penalties and the builder’s lost profits shall be
returned to the Buyer.

This rule is an example of a standard contract
regulation favouring the builder. Termination due
to the builder’s fault entitles the buyer only to re-
ceive the debt under the obligation, while termina-
tion due to circumstances dependent on the buyer
allows the builder not only to receive what is due
under the obligation, but also to hold the buyer
liable.

At the same time, payment for the builder’s
work upon termination of the contract depends on
whether the builder provoked the circumstances
that led to the termination of the contract. That is,
the work is subject to payment if the builder has
not violated its obligations. Termination in the case

o4

of the builder’s fault is based on the logic of pro-
visions for sale and purchase: if the buyer did not
receive ownership of the vessel due to the builder’s
fault, then the builder should not receive payment
for the work either. If the circumstance that led to
the termination was caused by the buyer, the build-
er's work is considered as a consideration requiring
payment, even if the buyer does not receive own-
ership of the vessel.

In Russian law, under the Article 717 of the Civil
Code of the Russian Federation the buyer has the
right to withdraw from the contract at any time
without explaining reasonable grounds for such
withdrawal. In this case, the buyer pays the builder
for the work performed and compensates for the
losses caused by the withdrawal. The possibility
of restricting the right to withdraw is debatable.?®

The SAJ solution does not adequately take into
account the interests of the buyer in the event of
termination of the contract and therefore needs
to be adapted and supplemented with general
rules on liability for breach of contract. It is neces-
sary that the builder also be liable for termination
caused by its actions.

Conclusion

The analysis shows that the legal regime for in-
ternational shipbuilding contracts is formed at the
intersection of applicable law and contractual uni-
fication. A comparison of the English and Russian
approaches revealed a discrepancy in typification:
English law consistently treats shipbuilding as a
sale and purchase, while Russian practice treats it
as a contract. However, both legal systems are strict
on the issue of price changes due to cost increases,
which encourages the search for contractual mech-
anisms for risk redistribution.

Standard forms increase predictability and
support high qualification in the industry, but do
not functionally replace applicable law. Some of
standard solutions demonstrate imbalances in
favour of one party and require adaptation to na-
tional requirements and the balance of interests
of the parties. It is important for Russian lawyers
to remember that a number of standard contracts
do not require the date of beginning and comple-

3% D. S. Kharchenko, “The Right of the Customer to Unjusti-
fied Refusal from a Construction Contract,”in Problems of
Construction Law. Volume 2: A Collection of Articles,
ed. N.B. Shcherbakov (Moscow: Statut, 2023), 515-520.



tion of the work to be specified, whereas under
domestic law, a construction contract without
a time limit will not be considered concluded. This
example highlights the importance of correctly
incorporating and adapting the contract to the
applicable law.
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A stable balance of rights between the parties to
a shipbuilding contract is ensured not only by the
applicable law, but also by the careful allocation of
risks in the contract. In the future, this study may
also be supplemented by the role of conflict of laws
in the field of international shipbuilding. =
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Moparysosa BapBapa CepreeBHa,

CaHkT-lNeTepbyprcknin rocyaapCcTBEHHBIN YHBepCUTET

MopcKoe cTpaxoBaHMe B YCNOBUAX
CaHKLUWN: KONNN3UOHHbIE BOMPOCHI,
CaHKLMOHHbIE OrOBOPKMU, apounTpak
N NCNONHEeHWe peLleHUun

CaHKYUOHHbIe 02paHuyeHus padukaibHO U3MeHUsU Cpedy MOPCKO20 CMPaxosaHUs, NOCMAsus Hogble
86130861 NePed MeXXO0YHAPOOHbIM apbuMpaXxem: MEHAEMCs pUCK-NpoguIib Kelicos, 002080pHble 020-
B0PKU U NOpA0OK ypezynuposaHus yoeimkos. Cmames pazbupdaem Koaiu3uoHHble 80NpOCsl (Npaso,
topucoukyus, nybaudHsIt NOpAO0OK) U NPAKMUKY paspelieHus cnopos, 8 MOM HuC/1e NPUMEHUMOCMb
ap6umMpaxHeix 02080pOK, UCNOJTHEHUE pewieHul no Heto-Mlopkckoli kKoHeeHyuu. Asmop denaem akueHm
Ha JIOHOOHCKOM pbiHKe. Ha npumepax 0eMOHCMpupyemcs, Kak CAHKUUOHHbIe U KOMNJIdeHC-mpebo8aHus
mpaHcgopmupyrom pacnpedesieHue pucko8 Mexoy Cmpaxosamessmu U CMpaxo8uuKkamu, 8K0Has

P&I-knyb6ei.

Kntouesole cioga: MOPCKOe CmpaxoeaHue, CaAHKyuU, KOJ1JITu3UOHHble 80NPOCel, ap6umpa)K, ucnoJiHeHuUe

peweHud.

AKTyanbHoCTb

2022 rofa caHKUMOHHOE JaBJfieHne Ha poc-

CNNCKOe CYyAoXOACTBO Npugano teme Mop-
CKOro CTpaxoBaHmsa 0cobyto ocTpoTy. Bcneacteume
CaHKUWI, C BeCHbl 2022 I. CTPaxOBLUUKN MaCCOBO
OTKa3bIBalOTCA OT CTPAXOBAHMA POCCUNCKUX CY-
[OB, TeM CaMbIM CO3aBas Yrpo3y OCTaHOBKN MOP-
CKMX NepeBO30K. POCCMNCKOMY PbIHKY YAanocb
agantmpoBatbcA. [Tpu nogaepxke rocyaapcTaa
yepes POCCUINCKYIO HaUMOHaNbHYO NepecTpaxo-
BOUHyt0 KomnaHuto (PHIK) ctpaxoBlmkn nony-
unnm QOCTyn K nepectpaxoBaHuio. C mapTa 2022 T.
no pacnopsxeHuto banka Poccun PHIK npuHmma-
€T Ha cebs He meHee 50% CaHKLMOHHbIX PUCKOB,

96

ee Kanutan yBenuyeH go 750 mnpg py6'. bnaro-
JapA 3ToOMy Befyle POCCUNCKME CTPAaXOBLUNKM
CMOTNM NPOJOSIXUTb CTpaxoBaHue ¢noTa Kpyn-
HbIX CYyAOXOAHbIX KOMMaHUN, Taknx Kak COBKOM-
¢not. Kpome TOro, poCCMncKoMy pbiHKY yaanocb
npvBneYb NapTHEPOB 13 APYKEeCTBEHHbIX CTPaH,
Taknx Kak Kutam n Mugua. Hanpumep, B 2024 .
PHIMK npepoctaBuna ¢prHaHCOBbIE rapaHTUn ANs
aKKpeamuTaumnm poCcCMNCKUX CTPaxoBLLMKOB B UH-
AN, YTO NO3BONUIO UM HAMPAMYI CTPaxoBaTb
TaM TaHKepbl.

' Poccuiickas HauvMoHasnbHaA NepecTpaxoBoYHas KoMmna-
HuA. Mpecc-penn3 o gokanutanusauuu, 2022 // PHMK.pd.
URL: https://rnrc.ru/news/ (nata obpatyeHus: 09.12.2025).



STV Mepbl MOAYEPKHYN 3HAYNMMOCTb TEMbI AN1A
HaLMOHaIbHOrO perynnpoBaHusA: Mponcxoasilee
CTasio CBOEro poAa CTpPecc-TeCToM ANA POCCUNCKO-
ro CTPaxoBOro 3aKOHOTBOpYECTBa 1 NpaBonpu-
MeHeHus. 3aKkoHoaaTesNbHble 1 cyaebHble opraHbl
Poccuu cTpemaTca HelTpanm3oBaTb HeraTUBHoe
BNMAHME CaHKUuiA. Ha ¢oHe npuHATUA B 2018 .
«aHTMCAHKLMIOHHOIO» PErynvpoBaHusa U COOTBET-
CTBYIOLLEN ANCKYCCUN HA PbIHKE BblCKa3biBanacb
no3numaA, YTO B CerMeHTe MPAMOro CTPaxoBaHUA
CTpaxoBLUyMKaM clnefyeT OTKa3blBaTbCA OT «CaHKLN-
OHHbIX OFOBOPOK», KOTOPble NPVPaBHMBAIOT NPU-
MEHeHMe CaHKLUI K GOPC-MaxKopy 1 NCMOMb3yTCA
Kak OCHOBaHWe Ana oTKa3sa B Bbinnate?. MNpu 3Tom
B NpaBOMNpPUMEHEHNN 3aKpennaeTca obwmnn noa-
XOf;: OTKa3 B CTPaXOBOW BbIMiaTe He MOXeT ObITb
NPOWN3BOJNIbHbIM 1 [OMIXKEH OMMPATbCA Ha 3aKOH
N YCNIOBUA [OTOBOPA, @ KMCKITIOUYEHUA U3 NOKPbI-
TUA» He JOSIKHbI MOAMEHATb U PacLLUMpPATL Npea-
YCMOTPEHHbIe 3aKOHOM OCHOBAHUsA 0CBOOOXKAEHNA
CTpaxoBLyMKa OT Bbinnatbl. OAHOBPEMEHHO YCU-
NNBaNnCb KoMnnaeHc-TpeboBaHmA. CTpaxoBLYUKN
1 cynoBnagenblbl 065A3aHbl NPOBOAUTD TLLATENb-
HbIl due diligence KOHTPareHTOB 1 rPy30B, YTOOLI
NCMNOJIHEHVE JOTOBOPOB HE HapyLLano CaHKUuUK.

CaHKLM11 Nopoanan 1 HoBble IDPUANYECKUNE Bbl-
30BbI /1A NPaBONPUMEHEHMA N MOPCKOro apbuTpa-
Xa. Poccuinckue cyapl v TpeTenckne UHCTUTYTbI Bbl-
HY>KAEeHbl peLlaTb CopPbl O HENCMOSIHEHUN 06A3a-
TeNbCTB BC/IEACTBME CAHKLMI, O AeNCTBUTENIbHOCTU
CaHKLMOHHbIX OFOBOPOK 1 O MOACYAHOCTU TaKNX
cnopos. B yactHocTty, B AMNK PO noasunumcs cneum-
anbHble HOPMbI, MO3BOJIAIOLNE NOACAHKLNOHHbBIM
nnuam paccmaTpmBaTb Aefla B POCCUNCKUX cydax
BOMNPEKN NHOCTPAHHbIM COrMNaLLeHMAM O IOPUCANK-
LW, €CNIM CAHKLMW MEeLLAT JOCTYNY K MPaBOCYAMIO
(cT. 248.1, 248.2). Takke akTyaneH BONPOC Npu3Ha-
HUA N UCNOJTHEHUA PELLEHNIA MHOCTPAHHBIX CYA0B
1 TpUbyHanoB, HaNprMep He NPOTMBOPEYUYNT NN
ny6nunyHomy nopaaky PO ncnonHeHune, Hanpumep,
apOVTPa)KHOTO peLLeHrA B NMOJb3y CTPAXOBLLMKA,
KOTOPbI OTKa3an B BbiMjaTe NULb NO CAHKLNOH-
HbIM MOTUBaM.

OnbiT 2022-2025 T. BbIABMN YA3BUMOCTb KJlac-
CMYECKUX CTPAXOBbIX KOHCTPYKLUUIN nepes BHeL-
HENONMNTUYECKNMM PUCKAMUK N OQHOBPEMEHHO
CTUMYNMPOBaN Pa3BUTME HALMOHANbHOWM NpPaBo-
BOW 6a3bl — OT MEXaHV3MOB roCy4apCTBEHHOW NoA-

2 AreHTCTBO CTpaxoBbix HoBocTen (ACH). 12.10.2018. URL:
https://www.asn-news.ru/smi/32509 (nata obpatieHus:
09.12.2025).

I11. 3CCE N0 MOPCKOMY TPABY

LEPKKM CTPAxXOoBaHMsA A0 NPOLECCyasibHbIX rapaH-
TWUIA CNpaBeaIIBOro PaCCMOTPEHUS CAHKLIMIOHHBIX
crnopos B topucankuum PO.

[loroBop MOpPCKOro cTpaxoBaHUA:
0CO06EeHHOCTI 3aK/II0UYeHUA 1 UCMONHEeHNA

MopcKune nepeBo3Ku TPaANLNOHHO CONPOBO-
MKOQATCA MHOTOUYMCIIEHHBIMY PUCKAMU — TEXHU-
YeCKMMU, HAaBUTALMOHHbIMY, KOMMEPYECKNMMU,
a TakXe NPaBOBbIMU, CBA3AHHbIMM C X MeXAYyHa-
poAHbIM XapaKTepom. [JoroBop MOPCKOro CTpaxo-
BaHMA BKJIIOYAET CTaHAAPTHbIE YCNIOBUA, OQHAKO
B CaHKLMOHHOW OOCTAHOBKE B HEFO BCE Yalle Ao-
6aBnATCA ocobble NonoxeHna. Ha NoHAOHCKOM
CTPaxOBOM pbIHKe pacnpOCTPaHeHbl CAHKLIMOH-
Hble OroBOpPKM, 0CBOOOXKAALINE CTPAXOBLYMKa
OT OTBETCTBEHHOCTM, €C/IN BbINOJSIHEHME [,OrOBOPa
NPOTMBOPEUNT CAHKLIMOHHOMY 3aKOHOAATENbCTBY.
Mpumepom asnaetca oroBopka Jinonga LMA3100
(8 2023 r. ony6nrkoBaHa OGHOBNEHHAA pefakuua
LMA3100A c Tem »ke cogepaHnem — NpuoCcTaHoB-
NeHue NOKPbITUA, — a TaKXe pacwmpeHHaa dop-
myna LMA3200), cornacHO KOTOPOW CTPaxoBLYMK
0CBOOOXKAAETCA OT BbIMaThl, €C/IM CTPAXOBas Bbl-
nnata nosnekna Obl HapyLlweHne caHkuyumi CLUA, EC,
BenukobputaHum nnu OOH.

Poccuiickoe 3akoHOAaTENbCTBO, HANPOTUB, OT-
HOCUTCA K TaKNM OroBOpKam Kputmnyeckn. B 2018 r.
6bin NnpuHAT QPepepanbHbI 3aKoH N2 127-03
o1 04.06.2018 «O mepax BO3OeNCTBUA Ha Heppy-
»ectBeHHble gencteuA CLUA 1 MHbIX NHOCTPaHHbIX
rocygapcTs» (3aKOH O NPOTUBOLENCTBUN CaHKLW-
AM), KOTOPbIN 3anpeLyaeT BK/toYaTb CAHKLUMOHHbIE
OrOBOpPKM B [OrOBOPbI NPAMOro CTPaxoBaHMA.
Takown 3anpeT MOTUBUPOBAH HeJOMNYCTMMOCTbIO
NMOTBOPCTBOBATb TPeOOBAHUAM CaHKLMOHHbBIX pe-
KMMOB. 3amecTuTeNnb Npeacefatensa npaBneHns
MAO «COlA3» [l. ManbilwieB oTMeyarl, YTo BKJoye-
HUe CaHKLWOHHOWM OrOBOPKM B fLOrOBOP NPAMOro
CTpaxoBaHusA ae-GaKkTo 03HaYaeT HEBO3MOXKHOCTb
BbINIATbl MO NPUYMHE CAHKLMWIA, YTO ANA POCCUIA-
CKOro CTPaxoBLYMKa YpeBaToO OTBETCTBEHHOCTbIO®.
Tem He MmeHee B NepecTpaxoBaHUN CaHKLUMOHHble
OrOBOPKM COXPAHAIOTCA: MIHOCTPaHHbIE NepecTpa-
XOBLUMKW HAaCTAMBAIOT Ha X BKITIOUEHWN, U 6e3 Ta-
KUX YCNOBUIA TPYAHO Pa3MecTUTb PUCK 3apybexom.

3 Manbiwes [. Npegctasutens COMA3. Cm.: «CaHKUUMK
MOTYT M3MeHUTb MOPCKoe cTpaxoBaHwue». Finmarket.
ru, 2022. URL: http://www.finmarket.ru/insur-
ance/?nt=0&id=4867794 (nata obpawieHus: 09.12.2025).
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UcknioueHuns no puckam. CtpaxoBble NOanchl
TPagLMOHHO He NOKPbLIBAOT BOEHHbIE PUCKM, KOH-
durckaumio, ApepHble MHUNAEHTbI. B caHKLMOHHOM
KOHTEKCTe K TaKUM UCKNYeHuaMm gobasnaioTca
pewncbl, Fpy3bl 1 MapLIPYTbl, MPAMO 3anpeLLeHHble
CaHKLMAMM UM COMPAXKEHHbIE C MOBbILEHHbIMU
KOMnnaeHc-puckamn. KOHKpeTHble Cnnckn pe-
rynapHo ob6HosnAwTca P&I-knybamm 1 Ha pbiHKe
Jlnonpa.

MexaHusmbi due diligence n compliance.
BKknioueHne caHKLMOHHbIX yCnoBuiA o6a3biBaeT
CTOPOHbI AOrOBOPA YCUIMBaTb MePbl KOMMAeHca.
CTpaxoBLMK O 3aK/OYeHns JOroBopa NpoBo-
ANT TwaTtenbHyto NpoBepky (due diligence) cyn-
Ha, rpy3a, oTnpaBuTena, nony4yatena, cygosna-
nenbua n gpyrux 6eHednumnapos Ha NpegmeT nx
NPUCYTCTBUA B CAHKLMOHHbIX cnuckax (SDN List
OFAC B CWIA, cankuunoHHble cnucku EC, Benuko-
6puTaHnn 1 T. A.), @ TakXKe NpoBepsAeT XxapaKkTep
rpysa — He nognagaeT N OH MOA SKCMOPTHbIE
orpaHunyeHus. MNMpu mexxayHapoaHbIX NepeBo3-
Kax CTPaxoBLUKM TPeOYIOT OT CTpaxoBaTens nog-
po6Hble rapaHTUN 1 3aBepPeHnsA OTHOCUTENbHO
KOHEeYHbIX nonyyaTenen rpysa, MapLpyTa CygHa,
NnopToB 3axofa. B gorosopbl BKNOYATCA yCNo-
BMA O JOCPOUYHOM NpeKpaLleHUN CTPpaxoBaHUA
(termination clause), patowme CTPaxoBLMKY NPaBo
pacToprHyTb 4OrOBOP NPU BBEAEHNN HOBbIX CaHK-
uni. na MUHUMU3aunMn PUCKOB CTPAXOBLLMKN
BBOJAT BHYTPEHHME PErNaMeHTbl: CAeNKM MO YyB-
CTBUTESIbHbIM HanpaBfeHMAM COrNlacoBbIBaOTCA
C PYKOBOACTBOM, MPUBMEKAIOTCA IOPUCTbI MO CaHK-
LWOHHOMY NMpaBy, UCNONb3YKTCA CNeLann3npo-
BaHHble 6a3bl JAHHbIX.

CTpaxoBaTesib Tak»Ke 0653aH NPOABAATb OCMO-
TPUTENbHOCTb — COKPbITE CBOEro CaHKLMOHHOrO
cTaTyca Wian CBA3en rpo3uT yTpaTon CTPaxoBou
3awmTol. B 2023-2025 r. ¢rHaAHCOBbIE perynaTopsbl
BbINYCTWAM HOBble PYKOBOACTBA A1 CTPAaXOBOW
otpacnu: OFAC (CLLA) 20.12.2023 ony6nukosan 06-
HOBJIEHHbIE Pa3bACHEHUA MO LEHOBOMY MOTOJKY»
Ha poccuiickyto HedTb?, a YnpaBneHue no peanusa-
L GMHAHCOBbBIX CaHKL MM Benukobputarum (OFSI)
18.07.2025 06HOBWNO OTPACEBble peKOMeHAAUMY,
noaTBepanB Hanuuue safe harbor ona cTpaxoBLLK-
KOB «TPETbero ypoBHA» MpY Hagnexallen nposep-

4 U.S. Department of the Treasury, Office of Foreign Assets
Control (OFAC). OFAC Guidance on Implementation of the
Price Cap Policy for Crude Oil and Petroleum Products of
Russian Federation Origin. Revised on: 20.12.2023. URL:
https://ofac.treasury.gov/media/931036/download?in-
line= (paTa obpaLyeHuna: 12.12.2025).
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Ke KJIEeHTOB’. DT1 Pa3bACHEHUs MO3BOMAIOT CTPa-
XOBLUMKaM NPefoCTaBAATb NMOKPbITUE, HE OMacanch
CaHKUMI Npu ycnosumu cobniogeHna TpeboBaHmi
perynaTtopos.

MpaBa 1 06A3aHHOCTN CTOPOH, OTBETCTBEH-
HOCTb CTpaxoBLMKa. Poccuiickoe npaBo getanb-
HO onpependeT npasa 1 06A3aHHOCTM CTOPOH MOP-
CKOro cTpaxoBaHuA B [paxgaHckom Kkogekce PO
n rnase XV Kogekca Toprosoro mopennasaHusa PO
(KTM). Mo cT. 250 KTM cTpaxoBaTesnb 06s3aH coob-
LLaTb CTPaXOBLLUMKY CyLLIeCTBeHHble 06CTOATENbCTBA
pVCKa, a NPV YMbILLAEHHOM COKPbITUN CTPAXOB-
WMK BNpaBe 0TKa3aTbCsA OT gorosopa (dakTunue-
CKW NPY3HATb Er0 HeAENCTBUTENbHBIM) U YAep»KaTb
NoJlyYeHHyo NpemMuto. 3Ta HopMa COOTBeTCTBYeT
npuHumny utmost good faith («Hausbiclwana JO6poO-
COBECTHOCTb») aHIMNINCKOro npaga (§ 17-18 Marine
Insurance Act 1906). OgHaKo poccuincKoe npaBo
B 6osbluel Mepe 3aluLlaeT CTpaxoBaTens: OH OC-
BOOOXJaeTca oT cooOLeHNA 06LLen3BeCTHbIX CBe-
LEeHU 1 Tex paKToB, KOTOPble CTPaXOBLUMKY U TaK
LOMKHbI 6bITb M3BECTHBI. bonee Toro, ecnu cTpa-
XOBLUMK He 3afjan KOHKPETHbIN BOMPOC O KakoM-
TO daKTe, BNOCNEACTBMM OH He BrpaBe CCbiNaTbCA
Ha ero HepasrnalleHue. Takne NonoXeHna NpenaT-
CTBYIOT 3/10YyNOTPE6IEHNIO NPABOM — CTPAXOBLUMK
JOMKEH CaMOCTOATENIbHO NMPOABMAATL Pa3yMHYI0
OCMOTPUTENBHOCTb NMpY cbope NHoPMaLNN.

B 2015 r. aHrnnnckoe cTpaxoBoe npaso npe-
Tepneso cylecTBeHHble pedpopMbl. 3aKoH Benuko-
6puTaHnn o ctpaxoBaHum 2015 r. (Insurance Act
2015) TpaHchopmupoBan npuHUmMn utmost good
faith B 06A3aHHOCTb MO «HagNexallemy npeacTas-
neHuio puckar (duty of fair presentation)®. ViHaue
roBops, OT CTpaxoBaTens TpebyeTca NpefoCTaBUTb
JOCTaTouHyto nHPopmaumio o pucke, 4tobbl 06-
paTTb BHUMaHUE Pa3yMHOro CTPAxoBLiMKa U MO-
OynuMTb ero 3afatb yTOYHALME BONPOCHI, BMECTO
npexHero abcontoTHOro TpeboBaHMA PacKpbITb BCe
dbakTbl. Ecnn HapyLueHbl TpeboBaHMA Hagiexallero
npeacTaBieHns p1CcKa, HOBbIe NMPaBKIIa He Npume-
HAIOT aBTOMaTUYECKOE aHHYNIMPOBaHYeE Nosuca (3a
NCKII0YEeHNEeM CllyYyaeB YMbILLIEHHOrO yTauBaHNA
U1 MolleHHUYecTBa). BMecTo 3TOro mepbl oteeT-

5 Office of Financial Sanctions Implementation (UK).
Financial Sanctions Guidance: Insurance Sector (updated
18.07.2025). - OFSI, HM Treasury, 2025.

¢ Pring M., Hardy P, Webley T. The Insurance Act 2015 came
into effect on Friday — a brief primer before you renew or
buy a new policy, URL: https://www.reedsmith.com/en/
perspectives/2016/08/the-insurance-act-2015-came-into-
effect-on-friday.
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CTBEHHOCTU CTPAXOBLUMKA 3aBUCAT OT TOrO, KaK Obl
OH noBen cebs, B C/lyyae HanMuus y Hero nosiHow
nHopmaunn. Hanpumep, ecnv npu Hagnexatyem
PacKpbITUN CTPAXOBLLMK BCE PABHO 3aKnoumi 6bl
JOroOBOpP, HO Ha MHbIX YC/IOBMAX, TO JOrOBOP CUM-
TaeTcA AeNCTBYIOWMM Ha N3MEHEHHbIX YCIOBUSAX,
1 TpeboBaHMA CTpaxoBaTena MoryT 6blTb CKOppeK-
TUPOBaHbI.

3akoH 2015 r. TakXe n3MeHuN Noaxo4 K rapaH-
TUINHBIM ycnoBuam (warranties). Ecnn no npasu-
nam 1906 r. HapyLLeHKe rapaHTUK aBTOMaTUYECKN
0CBOBOXKAN0O CTPAxXOBLIMKa OT OTBETCTBEHHOCTHU
C MOMEHTa HapyLleHWA, He3aBUCUMO OT ero CBA3U
C yObITKOM, TO TENepb HAPYLIEHNE rapaHTUN ILLb
nprocTaHaBNMBaeT NoKpbiTne. CTpaxoBLYMK He MO-
KeT OoTKasaTb B BblnsaTte, eCiv A0 HacTynieHns
CTPaxoBOro cnyyas cTpaxoBaTesb YCTPaHUN Ha-
pyLeHue mbo ecnin HapyLeHHOE YCNOBUE He CBA-
3aHO C XapakKTepoM HacTynusLlero yobiTka (ma-
teriality). Kpome TOro, 3anpetyeHbl T. H. OFOBOPKM
0 6a3suce goroBopa (basis of contract clauses), paHee
No3BOoNABLLME KBANNPULMPOBATL BCE 3aABEHUA
CTpaxoBaTensA B 3aAB/IEHMM Ha CTPaxoBaHMe Kak
rapaHTuu.

B uenom, pedpopmbl Insurance Act 2015 cmectu-
nn 6anaHc HTepecoB. BMecTo KpaHe XecTKnx
nocneacTBuin AnA cTpaxoBaTensa BBefeHbl bonee
rmbkue n copasmepHble Mepbl, yuuTbiBaoLwme
LO6GPOCOBECTHOCTb CTOPOH. Poccumiickoe 3aKoHO-
[aTenbCcTBO HEMOCPEeACTBEHHO HE 3aMMCTBOBANO
3TV HOBeNJbl, O4HAKO MHOIMe 3alTHble 3fIeMeH-
Tbl 6B M3HAYaSIbHO NPUCYLLM OTeYEeCTBEHHOMY
npasy (Hanpumep, 0CBOOOXAEeHNe CTpaxoBaTess
OT pacKpbITUA OOLEN3BECTHBIX GAKTOB 1 3anpeT
CTPaxOoBLYMKY CCbINaTbCA Ha HeNpedoCTaBleHne
nHPopmaLuKn, o KOTOPOI OH He cnpalurBan nps-
Mo). TaknM 06pa3om, No CBoeMy yXy POCCUACKMe
npaBusia JOOPOCOBECTHOCTU CTOPOH BO MHOTOM
COBMaAaloT C NOAXOAOM, 3aKpernsieHHbIM pedop-
mom 2015 ropaa, XoTa TeEXHNYEeCKMe MeXaHN3Mbl KX
peanu3aumnn pasnnyaroTcs.

CTpaxoBlyMK 0653aH BblgaTbh CTPAXOBaTENIO
CTPaxoBOW NONNC YyCTaHOBJIEHHOW popMbl (CT. 251
KTM) n npu HaCcTynneHumn CTpaxoBOro ciiyyas pac-
CMOTpETb 3aABNIeHNE O BbiMaTe B CPOK, HeCA OT-
BETCTBEHHOCTb 3@ HEOHOCHOBAHHbIN OTKa3.

3aKkoH npefgycMaTpuBaeT cylyyan ocBoboxae-
HUA CTPaxXOoBLUMKA OT OTBETCTBEHHOCTW. B yacTHo-
CTW, CTPAXOBLUUK He OTBeYaeT 3a YObITKY, Npuyu-
HeHHble Mo BMHe cTpaxoBaTensa (YMbiCcen niu rpy-
6ana HEOCTOPOXKHOCTb — CT. 265 KTM). Elie ogHuUm
OCHOBaHMEM OTKa3a MOXeT ObITb CyllecTBEHHOe

I11. 3CCE N0 MOPCKOMY TPABY

yBennueHne cTpaxoBoro pucka. CornacHo ct. 271
KTM, ecnn nocne 3ak/io4YeHnsa JOroBopa PUCK
CyLLeCTBEHHO BO3POC MO BUHE CTpaxoBaTens (Ha-
npumep, MapLpyT cyaHa 6bi1 n3meHeH Ha 6onee
OMNacHbIV U B PENC NPUHAT 3anpeLLeHHbIN rpys),
CTPaxoBLMK BripaBe NoTpeboBaTb U3MEHEHUS YC-
NOBWI NN BOBCE OTKa3aTbCA OT JOroBopa.

OtKkas B CTpaxoBaHUN n cneynanbHbie
MeXaHN3Mbl

CTpaxoBLUKK, Kak 1 ntoboe gpyroe nvuo, Mo-
XKeT OTKasaTb B 3aK/l0ueHUMn forosopa. B ycnosusx
CaHKLMI 3TO NPaBO CTao peann3oBbiBaTbCA YacTo:
BecHowm 2022 r. 3anafHble CTPaxOBLLNK/A MAaCCOBO
NpeKpaTUIN NOKpPbITUE POCCUACKUX CYyAOB 1 OT-
Kasanucb npoanesaTtb Nonuchl. [1na poccnmnckmnx
CTpaxoBaTtefnien 3TO CO3[4ano yrpo3y OCTaHOBKM
nepeBO30K, TaK Kak 6e3 cTpaxoBaHMA cyfa He fo-
MyCKaloTCcA B MOPTbI M MOTYT ObITb 3aepKaHbl 13-
3a oTcyTCTBMA GUHAHCOBOro obecrneyeHna OTBeT-
CTBEHHOCTMN.

B oTBET ObINN NPUHATDI CNeLanbHble MexaHu3-
Mbl nogaepxku. C 2022 r. poccninckme CTpaxosLu-
KM OMKMPAIOTCA Ha MePeCcTPaxoBOYUHYIO MOALEPKKY
PHIMK: e nepepaetcs 50% o6s3aTeNibHOM Nepe-
CTPaxOBOYHOWN LieCC1m MO CBA3aHHbIM C CAHKLUAMUA
puckam.” bnarogapsa 3ToMy POCCUNCKME CTPAXOB-
LWKUKIM cMOTM 0becneunTb NOKPbITME HALMOHASb-
Horo ¢noTa.

Takmm 06pa3om, LOroBop CTPaxXOBaHNA MOPCKIMX
nepeBO30K B 3MOXY CaHKLUI Npuobpen HOBble Yep-
Tbl. CTOPOHbI BbIHYXKAEHbI yUMTbIBaTb BHELLUHENOSM-
TUYECKMEe OrpaHNYEHMA KaK NPy 3aK/ioYeHNN, Tak
W Npu ucnonHeHumn gorosopa. CtpaxoBaTtesnb 065-
3aH NpeAoCTaBUTb MaKCUMyM HbopmaLmn 1 obe-
CreynTb 3aKOHHOCTb MepeBO3KU, @ CTPAXOBLUNK
— OTOUNBTPOBATb CaHKLMOHHbIE PUCKU. B jorosop
BK/IOYalOTCA 0CcoOble yCNoBUA (CAaHKLVMOHHbIE Oro-
BOPKM, NCKIOUYEHNA, rapaHTUIHble 00513aTeNbCTBa),
HapyLLEeHKe KOTOPbIX FPO3UT OTKa30M B CTPAxXOBOW
3awmre. Poccninckoe 3akoHOAATENbCTBO CTPEMUTCA
3alWNTUTb CTPaxoBaTesnen oT NPOU3BOSIbHOIO OTKa-
3a B NOKPbITUM MO CAHKLMOHHbIM MOT1BaM, BBOAA
3anpeTbl Ha COOTBETCTBYIOLLME OrOBOPKM, TOrAa Kak
MeXJyHapoAHaa NpakTuUKa 3a4acTyto JonyckaeT
0CBOOOXKAEHNE CTPaXOBLYMKa NPU Yrpo3e CaHK-

7 3akoH PO o1 27.11.1992 N2 4015-1 «O6 opraHu3auyuu
cTpaxoBoro gena B Poccuiickon QOepepaunm», cT. 13.3
(pep. c yueTom 13M., BHeceHHbIx OefiepanbHblM 3aKOHOM
ot 08.03.2022 N2 46-13) // OdnumanbHoe onybnmKoBaHue:
http://www.kremlin.ru/acts/bank/47600
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UMi. B 3TX ycnoBmAxX yyacTHMKaM HeobXxoanmo
YyUnTbIBaTb CAHKLMOHHbIE PUCKMN HA BCEX 3Tanax
CAeNKN; MHaye CTPaxoBas 3aLlnTa MOXKeT OKa3aTbCA
HeaencTBMTENIbHON, Aaxke ecnn ¢popManbHO NONC
NpoAoKaeT 4ENCTBOBATD.

lNpakKTrKa pa3peLLeHns CNOpPOB MNOKa3bIBaET, YTO
COCNaTbCA Ha CaHKLUMW B ONpaBAaHme HencrnosnHe-
HUsA 06:3aTeNbCTB HenpocTo. Tak, B gene Siemens
Energy Inc v Petréleos de Venezuela SA BeHecyanb-
ckana ctopoHa PDVSA yTeeprkgana, Uto He MOXeT
NPOAOMKaTb NNaTeXn No KpeanTHOMY cornaile-
Huto B ponnapax CLUA mn3-3a cankumn CLUAR. Op-
HaKo defepanbHblii Cys YyCTaHOBWJI, YTO OnaTa
He 6bina 06BEKTUBHO HEBO3MOXHaA. Kak ykasan
AnennAunoHHbIN Cyh BTOporo okpyra, PDVSA
He JoKa3ana, YTo nNpepnpuHAna Bce JOCTYMHble
Mepbl AnA UCNOJIHEHNA: OHA He MblTanacb 3anna-
TWUTb Yepe3 Apyror 6aHK 1y B IHON BasloTe 1 faxe
He obpaTmnack B OFAC 3a pa3bAcHeHnAMN. B utore
CY[, OTKNOHU aprymMeHT 06 o6cToATeNbCTBE He-
NpeoaoNMMON CAJbl U OCTaBUN B CUJE peLleHne
0 B3bICKaHUM gonra.

KommeHTupysa 3TOT npeuepeHT, P. Kunnatpuk
OTMeuYaeT, UTO AaHHbIN BEPAMKT BMMCbIBAETCA B MU-
pOBOW TpeHA: CTOPOHA, CCbINALLAACA Ha CaHKLMK,
[OJIKHa NpeoaoneTb BbICOKU Gapbep foKa3blBa-
HMA — NOKa3aTb, YTO CaHKUMWN AeNnatoT NCnosHe-
H1e feNCTBUTENbHO HEBO3MOXHbIM, @ He NNLUb 3a-
TPyLHUTENbHBIM.? VIHBIMY CNOBaMK, CAHKLMIOHHBIN
dopc-maxop TpebyeT AeMOHCTPaLUM NPaKTUYECKN
NMOMHOW HEBO3MOXKHOCTU UCMOMIHEHUA, NPUYEM
LOMKHUK 00A3aH JOKa3aTb, YTO NpeanpuHAN Bce
pasymHble AelCTBUA AN UCMONIHEHUs 06A3aTeNb-
cTBa (Cya NnoguyepKHyn HeobXoANMOCTb MPUHATIA
«MPaKTUUYECKN BCEX MEP, KaKue B ero cuiax»).
lycTble CcCbINKM Ha rMNoTeTUYECKue NPenATCTBUA
HeloNyCTUMbI — «HesIb3A 13BJieKaTb BbIrO4y 13 BO3-
paXeHns 0 HEBO3MOXHOCTUN, OCHOBAHHOTO JINLb
Ha MPeAnosIoKEHNAX».

AHanorunyHbln noaxof Habnoaaetca n B CuH-
ranype. B pene Kuvera Resources Pte Ltd v JPMor-
gan Chase Bank' cnop BO3HUK B CBA3M C BbiMna-
TOW MO aKKpeauTrBY, NOATBEPKAEHHOMY HaHKOM
JPMorgan. Boinnata 6biia 3ageprkaHa BcrieacTeune
CaHKLMOHHOM OroBOpPKMW. baHK 0TKasanca nnatntb

8 Siemens Energy Inc v Petrdleos de Venezuela SA, 82 F.4th 144
(2d Cir. 2023).

9 RLKilpatrick Jr, Sanctions-Based Impossibility: Siemens En-
ergy v PDVSA [2024] LMCLQ 221, p. 221-224, esp. p. 221-
222.

% Kuvera Resources Pte Ltd v JPMorgan Chase Bank NA [2023]
SGCA 28.
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SKCMopTepy, COCNaBWNCh Ha TO, YTO CyAHO-Mepe-
BO34MK, BEPOSATHO, CBA3AaHO C NognaBLwen nog
caHkuuu Crpuein (4TO MO0 HaPYLWNTb CAaHKLNN
CLUA). YkazaHHOE NOATBEPXAaNnoCh TeM, UTO CyAHO
HaXoAWNOCh BO BHYTPEHHEM nucTe H6aHKa.

AnennaumnoHHbin cyg CnHranypa cTporo umc-
TONIKOBasN CaHKLMOHHY OFOBOPKY U BO3MOXWI
Ha 6aHK 6pemsa fokasaTenbcTBa. Cya ykasarn, uto
He[0CTaTOUYHO YKa3aTb Ha BHYTPEHHMe nogo3pe-
HUA U HeonpeaeneHHOCTb. Jnuo, ccoinatoweecs
Ha CaHKLMOHHY0 OroBOPKY, 06A3aHO NpeacTaBUTb
00BbEKTVBHbIE 10KA3aTENIbCTBA, UTO UCMOJTHEHNE
LeCTBUTENbHO Hapywwmao 6bl caHkumu. B naH-
HOM cflydae 6aHK TaK 1 He JoKasal, YTo CyaHOo
Ha MOMEHT CAeNIKM NPUHaANEXano CaHKLNOHHOMY
nuuy - faHHble o 6eHedmUMapHOM BragenbLe
CyZHa OKa3anucb HEMOJIHbIMU U He NMOATBEpPX-
Janu NpoJoJSKeHne CMPUNCKOro KoHTponsa. Cya
OTMETUN, YTO OAUH NULWb AebnuUnUT nHGopPMaLnK
N NHble HacTopaXkMBatoLMe AN KoMniaaeHca ob-
CTOATENbCTBA €elle He paBHO3HAUYHbI puanye-
CKW/ [OCTAaTOYHOMY [OKa3aTeNlbCTBY HapyLleHuA
CaHKLWNA.

Bbonee Toro, 6aHk KoHcynbTUpoBanca ¢ OFAC
y>Ke nocsie oTkasa nnaTuTb, NbiTaaCb ONpaBaaTb
NPUHATOE peLleHne, OCHOBAHHOE Ha Npeanoso-
XeHuAx. CMHranypckuin cyg npusHan Takom nogxon
HenpaBOMEPHbIM: MPY HeonpeaeneHHOCTN 6aHK
JornxeH 6bin nbo 3annaTuTb NO akKKpeauTuBY,
nn60 NoNyUnNTb ACHOE Pa3bsACHEHNE KOHTPONNPY-
IOLLMX OPraHoOB A0 OCyLecTBAeHNA nnaTtexa. lNo-
CKOJIbKY 3TOr0 CAienaHo He 6blIs10, 0TKa3 B BbinaTte
6b111 KBaNMPUUMPOBAH Kak HapyLleHre obsa3aTenb-
cTBa no akkpeautusy. Cyg 06s3an 6aHK BbIMIaTUTb
NPUYATAIOLLYIOCA CYMMY, YKa3aB, UTO CAaHKLMOHHble
OroBOPKM He JatoT 6aHKy NpaBo OTKa3blBaTb B MNa-
Texxe 6e3 ybeanTenbHbIX Ha TO OCHOBAHUN.

JlaHHOe pelleHre NoKa3ano, YTo Cyapbl TpedyoT
OT BbICOKOW CTEMEHU JOKa3blBaHUA NPUMEHNUMOCTA
CaHKLWI. PUCK BO3MOKHbIX CAHKLIMOHHbIX Nocnea-
CTBUI caM No cebe He onpaBAbIBaET HapyLUeHne
poroBopa. C TOUKU 3peHna pacnpeaeneHns pu-
CKOB 3TO O3HAYaeT, YTo HpeMA CaHKLMOHHOIO pu-
CKa BO MHOFOM OCTaeTCA Ha CTOPOHe, 06A3aHHON
NCMOJIHUTb AieHEeXXHOe 00513aTeNbCTBO. EC/i 3aKoH
He 3anpeLlaeT NIaTeX HanpAMYyIo, AOMKHUK (Oyab
TO 6aHK MO aKKPeAUTMBY UK CTPAXOBLUMK MO Bbl-
nfaTte CTPaxoBOro BO3MelleHNs) 06A3aH N3biCKaTb
BCE 3aKOHHble CNoCcoObl CMONHUTL 0653aTENBCTBO,
HanpuMep, OCyLEeCTBUTb NJIaTEX B MHOW BanioTe,
Mcnonb3oBaTh Apyrre MapLupyTbl Natexa, nony-
YnTb CreyranbHOe pa3peLleHue.



Takrm 06pa3om, MexayHapoaHas npakTuKa
MAeT No NyTU OrpaHNYeHnA NPUMEHEHNA CaHK-
LIMOHHbIX OFOBOPOK 1 yXecToueHnsa TpeboBaHui
K fOKa3blBaHMO npenATcTBui. CaHKUMK paccma-
TPMBAIOTCA KaK YBaXkMTelbHaA NpUUnHa HEBBIMON-
HeHus 006A3aTeNbCTB NMLWb B TOM ClyYae, Korga
ncnonHeHne o6 bEKTUBHO HEBO3MOXKHO flaxe Nnpu
NPOoABNEHNN MAaKCUMaNbHON OCMOTPUTENbHOCTY
JOMXKHMKA. [InAa poccMnckom cTpaxoBom oTpacaum
3TO 03HAYAET, UTO JaKe Npun paboTe C MHOCTPaHHbI-
MU NapTHepamm 1 CyLLeCTBOBAaHUN CaHKLMOHHbIX
PUCKOB CTPaxOBLYMKam cnefyeT akTMBHO UCMOSb-
30BaTb BCE JOCTYMHblE MEXaHN3Mbl KOMIMIAEHC-
apanTaumm (cneymnanbHble OroBopKKM o cnocobax
nnaTeXa, OroBOpPKM 06 anbTepHaTVBHbIX BapriaHTax
WCMONHEHVA Y T. M.), HEXKeNn NosaratbCA Ha obLwune
0CBO6OXKAaloLLIE OTOBOPKM.

HaunoHanbHoe n MeXayHapogHoe
perynnpoBaHe MOPCKOro CtpaxoBaHnA

B PO npaBOOTHOLWEHNA NO CTPAaXOBaHUIO MOp-
CKux nepeBo3ok perynupytotca rn. XV KTM PO
(cT. 246-281) 1 06W MMM Hopmamu K PO o cTpa-
xoBaHun. KTM cogepxut onpegeneHne goroso-
[pa MOPCKOTO CTpaxoBaHus (CT. 246), TpeboBaHUsA
K popme (N1cbmeHHas; CTPaxoBOW NONUC — CT. 248,
251), a TakxKe onpegenseT 06beKT CTPaxoBaHUS.
O61BbeKTOM MOXeT ObITb BCAKUM UMYLLECTBEHHbIN
NHTepec, CBA3aHHbIV C TOProBbIM MOpeniaBaHu-
eMm: cyiHo, rpy3, paxT, nnarta 3a Nnpoesa, oXKnaa-
emas nNpubbinb, OTBETCTBEHHOCTb CyAOBNajesb-
Lua 1 Jaxe nepecTpaxoBaHue. 3aKOH gonyckaet
CTpaxoBaHMe TakNX MHTEPEeCOB y MHOCTPAHHOIO
CTpaxoBLUMKa, B TOM Ymcsie gna cygoB nog poc-
CUNCKMM driarom.

KTM BO MHOTOM NepeKnnKaeTcAa C aHMNNCKUM
npasoM. OH 3aKkpenndeT NPUHUUNbI, CXOAHble
C KNnaccmyecknmm HOpPMaMK aHrINNCKOro cTpa-
XOBOrO MpaBa: CTpaxoBaHuve B npegenax yobiTka,
HUUYTOXKHOCTb JOrOBOpPA NPU OTCYTCTBUN CTPAXO-
BOro nHTepeca (§ 4 MIA 1906), npaBo cTpaxoBaTe-
NA Ha OTKa3 oT umyLlecTsa (abaHaoH, cT. 278-279
KTM), oBoiHoe cTpaxoBaHue (cT. 260 KTM), cy6po-
raumio (ct. 281 KTM), a Takke 06A3aHHOCTb CTpa-
XOBaTesNA Mo NpefoTBPALLEHNIO YOBITKOB (CT. 272
KTM), aHanornyHyto aHrnmmnckoMmy ycroBuio sue
and labour.

BaxHoe 3HaueHune nmeeT NHCTUTYT obLLel aBa-
pUN — MEXaHM3M pacnpefenieHns yObITKOB, BO3HU-
KaloLMX Npy NPUHECEHI YPE3BbIYaNHOW »KepPTBbI
pagwv cnaceHua cynHa unuv rpysa. Hanpumep, ecnm
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yacTb rpysa BblbpolueHa 3a 60pT nnu CygHoO Ha-
MepeHHO MOoCa)eHo Ha MeJlb 1A CnaceHuns Bce-
ro MOPCKOro npeanpuATUA, NOHeCeHHble YObITKM
N pacxodbl pacnpenenatTca Mexay BceMum yyacT-
HUKaMM perca NPonopLMOHaNbHO NX CTOUMOCTMN.
Poccuircknin KTM (rn. XVI) paet onpeneneHune ob-
wer aBapum (CT. 284) 1 OTCbINAET K COrNacoBaHUIO
CTOPOHaMM KOHKPETHbIX NpaBun ee pacyeTa. Kak
NpaBuIIo, B KOHOCAMEHTaX 1 YapTepax NpAamMo npes-
yCMaTpUBaeTCcA NpuMeHeHe MopK-AHTBEpHEeHCKIX
npasun.

CTpaxoBaHue MOPCKMX NepeBO30K TECHO CBA-
3aHO ¢ obule aBapuen: CTPaxoBLMKN 0ObIYHO
MOKPbIBAKOT AONIO YHACTNA CTPaxoBaTens B obLen
aBapuu. 3aKoH 06A3bIBaeT CTPaxoBLYMKa BblAaTb
aBaAPUNHLIN cepTUdMKaT UM obecneymTb B3HOCHI
no o6Luen aBapun, a TakxKe 3almLiaTbh MHTEpPeCH
CTpaxoBaTena Npu COCTaBAeHUM gucnawm (pac-
yeTa obuwel aBapuun). MIHbIMK cnoBamu, cTpa-
XOBLUMK [OMKEH NMOBO BHECTU 3a CTpaxoBaTens
rapaHTUMHbIA AeN03UT Ha NOKPbITME ero fonu
B 06Lwen aBapun, NM60 BO3MECTUTb 3TV CYyMMbl
BMocCnenCcTBUN.

Ha ceropgHAWHMI feHb ae-pakTo AOMUHUPY-
10T Vlopk-AHTBepeHCcKne Npasuia — Herocyaap-
CTBEHHbIV CBOA MO ob6Lwen aBapuu (akTyanbHa
penakuuaA YAR 2016 r., ¢ TeXHMYECKOW NonpaBKom
2022 r. no cTaBKe BO3MeLLeHWA). DTN NpaBua CTa-
N MeXAYHapOAHbIM CTaHAApPTOM. [paKTuyecku
BCE KOHOCAaMEeHTbl 1 YapTepbl BKJIIOYAOT OrOBOpP-
Ky 06 nx npumeHeHnn. B ctaHgapTHbIX yCIOBUAX
CTpaxoBaHUA NPAMO YKa3aHo, 4To obuias aBapus
perynmpyetca Mopk-AHTBEPMEHCKUMI MPaBUIaMK.

AHIINNCKOe CTpaxoBOe NPaBO COXPaHAET Nn-
AvipyloLLee BVAHNE Ha perynmpoBaHne MOPCKOro
CTpaxoBaHuA B Mupe. Kak yka3blBaeT npodeccop
loBapp beHHeT, nonoxeHna MIA 1906 «pe-dakTo
JOMUHUPYIOT B MOPCKOM CTPAxOBaHUM MO BCEMY
MUPY», 1 MHOTUE CTPaHbl MO0 3aUMCTBOBaNN KX,
nn6o HanpAMY BHEAPWAUN B CBOE 3aKOHOAATENb-
ctBo'". Tak, pa3gen 8 KTM P® o mopckom cTpaxo-
BaHMM BO MHOTOM BOCMPOV3BOAUT HOPMbI aHTINIA-
CKOro npasa.

Mpaso EC perynupyeT CTpaxoByo AeATENbHOCTb
uepes oTpacnesble gupektussbl (IDD, Solvency I1),
N1LWb KOCBEHHO 3aTparnBalolue MopcKoe cTpa-
xoBaHue. OgHaKo CaHKLMOHHble pernameHTbl EC
HernocpenCcTBEHHO BAUAIOT Ha oTpacib. B 2022-
2025 rr. EC npuHAan 15-18-e nakeTbl NONpaBokK

" Bennett H.The Law of Marine Insurance. 3" ed. Oxford Uni-
versity Press, 2012. P. 134.
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K Pernamenty 833/2014'%, a 18 niona 2025 r. EC
1 BennukobputaHna COBMECTHO OOBABUIN O CHUXKE-
HWW <NOTOJIKA LieH» Ha POCCMnCKyto HedTb Ao $47,6
(c BCTYnneHnem n3meHeHWs B CUNy B CEHTAOpe
2025 r.)"3, uTo HanNpAMyI0 OTPA3MNIOCh Ha AOCTYN-
HOCTW CTpaxoBbIX yciyr. CAHKLMOHHbIE perfiaMeHTbI
NPAMO 3anpeLlatoT CTpaxoBaHMe 1 nepecTpaxo-
BaHVie OTAEeNbHbIX NepeBO30K (HanprmMep, TpaHc-
MOPTMPOBKY HedTV MO LieHE BbliLLEe YCTAHOBIEHHOIO
npegena, NocTaBky B KpbiM U T. 1.), @ TakKe 3anpe-
LLaoT yOoBIeTBOpPeHe TpeboBaHWIA, BbITEKAKOLLMX
3 TaKMX NepeBO30K.

MNoaBogaa utor, perynmpoBaHne MOPCKOro CTpa-
XOBaHMA HOCUT MHOTOYPOBHEBbIN XapakTep. Ha-
LMOHanbHble 3aKOHbl yCTaHaBnuBaoT 6a3oBble
HOpMbl goroBopa. MexxayHapoaHble «MArkue»
npasuna (Hanpumep, Mlopk-AHTBepneHCcKue)
LOMOJHAIT UX, obecneynBas eguHoobpasue
npakTnku. HagHaunoHanbHble TpeboBaHuA (an-
pekTnBbl EC, CAaHKLNOHHbIEe perfnaMeHTbl) BANAIT
Ha [ONYCK CTPaxXOBLUMKOB Ha PbIHOK 1 MOBeeHMe
cTOpOoH. CaHKLUM CTanun HOBbIM GaKTOPOM, pa3ob-
LALLM NPaBOBble PEXMMbI: paHee rnobanbHbIN
PbIHOK Jnoraa cny»Kun NCTOUHNKOM YHUDUKaLuu,
a Tenepb POCCUNCKMI CEKTOP AeNCTBYET MO CBOUM
npasuiam Npu Noaaep»KKe rocyfapcTsa, Toraa Kak
3anajHble CTPaxXoBLYUKUN CTPOro cobnofatoT caHK-
LWOHHbIe pernaMeHTbl. OTa TeMa TeCHO CBA3aHa
C KONNM3NOHHbIMM BOMPOCAaMM, PaCCMOTPEHHbIMY
panee.

KonnnsmnoHHble BONPOCbl N ap6uTpaxkHas
npakTnka

CaHKLMOHHbIe OrpaHUYeHnA NPUBENN K NoAB-
NEeHNI0 0COObIX KOMM3NOHHBIX HOPM, HaLlefleH-
HbIX Ha 3aWUTY POCCUNCKIMX NHTEPECOB B chepe
MOPCKOro CTpaxoBaHUA, a cyaebHana npakTMKa
2022-2025 rr. 3aKkpenuna nx npumeHeHue.

Bo-nepBbix, poccninckoe 3akoHoOaTeNnbCTBO
yCTaHABNUBAET NpaBuia 06 NCKNIOUNTENIbHON KOM-
neTeHUMn pOCCUNCKUX CYR0B MO COopam C yyacTu-
€M 1L, HaXOAALLMXCA NOA CAHKLUMAMMU.

12 Council Regulation (EU) No 833/2014 of 31 July 2014 con-
cerning restrictive measures in view of Russia’s actions de-
stabilising the situation in Ukraine // Official Journal of the
European Union. 2014. L 229.

3 Council Regulation (EU) 2025/1494 of 18 July 2025 amend-
ing Regulation (EU) No 833/2014 concerning restrictive
measures in view of Russia’s actions destabilising the
situation in Ukraine. URL: https://eur-lex.europa.eu/eli/
reg/2025/1494/oj/eng.
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CraTtba 248.1 AlK PO (BBegeHa B 2020 r.) no-
3BOJIAET PACCMATPUBATD B POCCUMNCKUX apOUTPaX-
HbIX Cyfax cropbl C yyacTvem nofcaHKUMOHHbIX
NuL, faxe ecniv KOHTPAKT npedycMaTpuBaeT UHO-
CTPaHHYI0 PUCANKUNIO Unn apbutpax. B Onpe-
deneHnn BepxosHoro Cyaa PO ot 28.11.2024 r.
no geny N2 A40-214726/2023 («<HC baHk» npoTus
Lukoil Securities BV) noagreepkaeHa npuMeHu-
MOCTb 3TOW HOPMbI: HECMOTPSA Ha apOUTPaXKHYI0
oroBopky B nonb3y LCIA 1 BbIOOp aHMINNCKOro
npa.a, Cnop MeXxay POCCUACKUMUN KOMMNaHUAMN,
OCHOBAHHbIN Ha TOM, YTo caHKuumn EC 3a6noku-
poBanu BbiNnaTy no eBpoobnvrauusam, nprsHaH
noacyaHbIM poccurickomy cyay'. BC PO ykazan,
YTO ecnn HenoCpenCTBEHHOW NPUYMHON criopa
CTanun CaHKLMK, pacCMOTpeHVe fena 3a pybexom
CTaBUT MO COMHEHME HE3aBUCUMOCTb 1 becnpu-
CTPaCTHOCTb NPaBOCYAMWA, BeAb MHOCTPAHHbIN Cyq
unn apbutpak ge-pakTo BbIHY»KAEH NPU3HaBaTb
3aKOHHOCTb CaHKUUI. Kpome Toro, ecnm ogHom
13 CTOPOH 06EKTMBHO 3aTPYAHEH AOCTYM K NPaBo-
CyAuio 3a pybexom, To cornalleHmne o 3apyoerkHoN
IOPUCAVKLMM He NOANEXUT UCNOSTHEHNIO. K Takum
npenatctemAm BC PO oTHeC HeBO3MOXKHOCTb Ona-
TUTb MOLUIMHY B MHOCTPAHHOM apbuTpaxe, npu-
BNeYb 3apybeXHOro npeacTaBuTens UIn TNYHO
NPUCYTCTBOBAaTb Ha CNYLWAHUAX N3-3a BU30BbIX
N TPaHCMOPTHbIX OrpaHuYeHnin. Hannune nioboro
13 3TUX GaKTOPOB AOCTATOUHO AJ1A NEPEHOCa pas-
6upaTenbCTBa B POCCUICKIN CyA. Takum obpasom,
BbiCLIaA cyaebHasA MHCTaHUMA paclumpuna chepy
npumMmeHeHns cT. 248.1 AlK PO: Tenepb gaxe cnopbl
MeXIy ABYMA POCCUNCKMMN OPraHn3aumamMm MoryT
nepeBoanTbCA B lopucankumio PO, ecnn npnumnHom
crnopa ABNATCA CAHKLUW, HE3aBMUCUMO OT HaNIMyms
WHOCTPAHHOW OroBOPKM O NOACYAHOCTM.

MapannenbHo pgenctyert cT. 248.2 AlK PO, no-
3BONAOLWAA POCCUNCKOMY CyAy 3anpeTuTb CTOpO-
HaMm y4yacTBOBaTb B pa3bupaTenbCcTBe 3a pybexom
B 06xof KomneteHuumn PO (poccuiickunm anti-suit
injunction). 9Ty HOPMbl B COBOKYMHOCTU NPU3BaHbl
HelTPann30BaTb BANAHNE MHOCTPAHHbIX CAaHKLWIA
Ha Bblbop nNpasa n dopyma cnopa.

Bo-BTOpbIX, chopMMpOBanacb 0cobas NpakTnKa
OTKa3a B NPU3HaHUW 1 NCMOHEHNM MHOCTPAHHbIX
CyneObHbIX peleHnin n apOuTpaXkHbIX Npucyxae-
HUI Ha OCHOBaHWUN Ny6NMYHOro NopsaaKa BBMAY
CaHKLUUN.

* OnpegeneHne CynebHOW Konnerny No SKOHOMUYECKM
cnopam BepxosHoro Cypa Poccuiickoin ®epepauyun
ot 28.11.2024 no geny Ne A40-214726/2023.


https://eur-lex.europa.eu/eli/reg/2025/1494/oj/eng
https://eur-lex.europa.eu/eli/reg/2025/1494/oj/eng

Poccuinckoe 3akoHogatenbctBo (cT. 244 AlK PO,
CT. 36 3akoHa PO «O mexgyHapoAHOM KOMMep-
YyeckoMm apbutpaxe» N2 5338-1 ot 07.07.1993) no-
3BOJIAAET He NPM3HaBaTb NMHOCTPAHHOE peLUeHue,
ec/I OHO NPOTUBOPEUUNT NYONNYHOMY MOPALKY.
[o 2022 r. 5TO NonokeHne NPUMEHANOCb PEeAKO,
HO CaHKLUMKM CTUMYNMpPOBanu ee rnpumeHeHune. Cy-
Aeb6Hble aKkTbl KOHUa 2022-2024 rr. BbipaboTanu
KOHLENUMIo <HOBOTO My6IMYHOIO NOPsAKay, BKIIO-
YaloLLero KOHTPCaHKUMOHHbIe yKa3sbl [pe3naeH-
Ta PO v MNMoctaHoBneHus MNpaBrTenbCcTBa. T aKTbl
(N2 79, 81, 252, 254 ot 2022 r. n gp."), ycTaHaBNu-
BaloLLMe OrpaHNYeHNA Ha ornepaLum C <Heppyxe-
CTBEHHbIMW» FTOCYAAPCTBaMU, MPU3HaHbI Tenepb
YyacTblo OCHOB Npasonopsaaka Poccnn. Kak cneg-
CTBUE, NCNOJIHEHME NHOCTPAHHOIO apOUTPaKHOIO
peleHns, TpebytoLlee coBepLUEHNA AENCTBUS, Ha-
pYLUIAOLLEro TaKMe yKa3aHUA, pacCMaTPUBAETCA KakK
npoTtuBopeuvatlee Ny6nnyHomy NopsagKy.

16.10.2023 r. oTKa3aHO B NpuBegeHnn B nC-
MOJSIHEHME peLlleHNs NOHOOHCKOro apbuTpaxa
(LCIA) o1 08.02.2022 r. no cnopy LBEeNLapCKoi
N POCCMINCKOM KOMMaHW: Cyq yKasall, uTo ero nc-
NMosIHeHVe HapyLwWwuno 6bl Npe3naeHTCKre YKasbl
n PacnopsxeHuve Mpasutenbctea N2 430-p'. AHa-
nornyHo, ApbrTtpaxkHbll cyn MOCKOBCKOro OKpyra
24.07.2023 r. cocnanca Ha ykas N2 79 (o cnucke He-
APY>KECTBEHHbIX CTPaH) Npu OTKa3e B MPU3HaHUK
peweHnin cygos CLLAY.

B Onpegenenunn ApbutpaxkHoro cyaa Poctos-
ckor obnactm ot 16.01.2024 r. NpAMO YKa3aHo,

> Yka3 MNpe3ngeHta PO ot 28.02.2022 N° 79 (peg.
ot 09.06.2022, ¢ n3m. ot 20.05.2024) «O npumeHeHUn
cneumnanbHbIX SKOHOMUYECKMX Mep B CBA3U C Heapy»Ke-
CcTBeHHbIMU penctBuamn CoeanHeHHbIx LLTatoB Ame-
PUKN U MPUMKHYBLUMX K HUM MHOCTPaHHbIX rOCyfapcTB
1N MeXOYHapOAHbIX opraHu3auminy; Ykas MNpesngeHta PO
ot 01.03.2022 N2 81 (c n3m. ot 20.05.2024) «O gononHu-
TeSbHbIX BPEMEHHbIX MepaX SKOHOMUYECKOTO XapakTepa
no obecneuyeHunio GUHAHCOBOW CTabunbHOCTU Poccniickoi
Qepepaunny; Ykas MpesmgeHta PO ot 03.05.2022 N2 252
(peq. o1 22.12.2022) «O npuMeHeHUN OTBETHbIX Cneyun-
aNbHbIX SKOHOMUYECKMX Mep B CBA3M C HEAPYKeCTBEH-
HbIMU AeNCTBUAMN HEKOTOPbIX MHOCTPaHHbIX roCyAapcTs
N MeXIyHapoaHbIX opraHu3auuiny; Ykas MpesungeHta PO
oT 04.05.2022 N2 254 (peg. o1 01.07.2025) «O BpemeHHOM
nopsaake NcnonHeHnsa GrHaHCoBbIX 06A3aTeNbCTB B cde-
|pe KopropaTrBHbIX OTHOLIEHWUI Nepes HEKOTOPbIMY NHO-
CTPaHHbBIMY KpeuTopamum».

6 PacnopsxeHue Mpasutenbctea PO o1 05.03.2022 N2 430-p
(pep. ot 29.10.2022) «O6 yTBEPKAEHUUN NEPEUYHA NHO-
CTPaHHbIX TOCYAAPCTB 1 TEPPUTOPKIA, COBEPLLAIOLLMX He-
LPYeCTBeHHble feliCTBNA B OTHOWeHUn Poccuinckon Qe-
Jepauumn, POCCUNCKUX PUANYECKUX 1 GUNUECKIX TTULL».

17 TlocTaHoBnEeHWe ApBUTpaxxHoro cyfia MOCKOBCKOro oKpy-
ra ot 24.07.2023 no geny N° A40-242631/2022.

I11. 3CCE N0 MOPCKOMY TPABY

UTO NPE3NLEHTCKNE KKOHTPCAHKLMOHHbIE» YKa3bl
bopMUpPYIOT HOBBIY NMYONNYHBIN NOPAZOK, NPensT-
CTBYIOLYMI NCMONTHEHUIO CAaHKLMOHHbIX TpeboBa-
HWUI'8, B 3TOM gene o npuBegeHnn B UCNOJSIHEHME
peleHna JIOHAOHCKOW accoLmaLmi MOPCKUX apou-
TPOB MeXAy SCTOHCKOW KOMMaHUeN N POCCUNCKUM
CYBOXOAHbIM 0OOLeCcTBOM CyA, YKa3an uenbin pag
OCHOBaHUM ANA OTKa3a — OT HeHaA/1exallero yse-
JOMIEHNA Y HEBO3MOXKHOCTU YUYacTNA OTBETUMKA
B pa3bupaTenbCcTBe 40 HeleCTBUTENbHOCTY apbu-
TPaXHOWM OroBOPKM. KnoyesbiM e 4OBOAOM CTano
TO, YTO NCMNOSTHEHNE NHOCTPAHHOIO PeLLeHNA O3Ha-
yano 6bl BbINIATY MHOCTPAHHOMY KpeanTopy 6e3
cneyvanbHoro paspelleHuns NpaBuTenbCTBEHHOM
KOMMWCCMW, YTO HEAOMYCTUMO MO HOBbIM MPUHLM-
nam ny6nnyHoro nopagka PO. MNokasaTtenbHo, 4To
Jake peLleHuns, BbIHECEHHbIe 0 CAHKLUUI, MOTYT
He NPU3HaBaTbCA, eC/IN UX UCMIONTHEHNE B HOBbIX
yCnoBuAxX HapywaeT pyHaaMeHTanbHble NPUHLK-
nbl (HaNnprmep, PaBeHCTBO CTOPOH). B ynomaHyTOM
gdene cyf oTMeTws, 4to K 2022 1. no3uumaA CTOPOH
N3MEHWUIACb: MHOCTPAHHAA KOMMNaHMA NpeKpaTunia
JeAtenbHoOCTb B Poccum, a poccuinckan CTopoHa
yTpaTuna BO3MOXKHOCTb paboTaThb B LLsenuapum —
BO3HMK AncOanaHc, HeCOBMECTVMbIN C MPUHLMUMIOM
paBHoONpaBuA.

Takrum 06pa3om, poccuinckue cyfbl akTUBHO
NPYMEHSAIOT NYOANYHBIA NOPAAOK Kak UCKTIOYeHNe
13 06a3aTenbCTB No Hblo-/IOpKCKOW KOHBEHLNN
1958 r., 0TKa3bIBasA B MPUHYANTENBHOM UCMOSTHEHNI
NHOCTPaHHbIX apOUTPaXKHbIX peLLeHNIA, eCNN NX NC-
XOZ, VNN NCNOMHEHVEe KOHGNIMKTYET C POCCUNCKAMMU
KOHTPCAHKLMOHHbIMX HOPMaMK1 1 MPUHLMNAMMN
npaBocyana. 3Ta NpakTuka (ocobeHHO B genax
2023-2024 rr.) cTana HOBOW peanbHOCTbIO MOp-
CKOro CTPaxoBaHusA, CyLeCTBEHHO CHU3UB Npes-
CKa3yeMOCTb TPaHCrPaHWYHOrO NPUHYAUTENIbHOTO
WCNOJSTHEHWA pPeLUeHWIA.

B 10 e Bpemsa BepxosHbin Cya PO ctpemuTtca
NpeaoTBPaTUTb HEOHOCHOBAHHO LUNPOKOE TONKO-
BaHvie Ny6nuyHoro nopsapka. Beiclaa nHctaHuus
NoAYepPKNBAET NCKIOYNTENIbHbBIN XapaKTep 3TON
HOPMbI — OHa He [0JIXKHa NCMONb30BaTbCA ANA ne-
peoueHKn GaKTOB 1 NOBTOPHOIO PacCMOTPEHNA
cnopa.

Tak, B OnpegenerHnn BC PO ot 04.07.2025 1.
N2 305-3C25-1488 no peny N2 A40-148733/2024
OTMEHEHbI aKTbl HVXXECTOALMX CY0B, aKTUUECKN
nepecmMoTpeBLUKX MO CyLecTByY pelieHne Mopckon

'8 MocTtaHoBneHue ApbutpaxkHoro cyaa CeBepo-KaBkascko-
ro okpyra ot 24.04.2024 no geny N° A53-33710/2023.
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apbuTtpaxkHon komuccum npu TIM PO, — BC ykasan,
UTO NPOBEepKa Ha NyONNYHBIN NOPAZOK He gony-
CKaeT nepeoLeHKN AoKa3aTenbCTB 1 NOBTOPHOroO
pa3pelleHna Cnopa; HY>KHbl KOHKpeTHble, 061 e-
CTBEHHO 3HAUVMble HapyLeHNA GyHAaMEHTANbHbIX
npuHuunnos'. Tem cambim BC PO nogteepann ys-
KWi1, SKCTPaopAMHAPHbIV XapaKTep BMellaTebcTBa
Ha OCHOBaHWW Ny6nMYHOro nopaaka. Ana caHkum-
OHHbIX CMOPOB 3TO BaKHbIN CMrHaN NPOTUB 3J10-
ynoTpeb6nieHns NoHATEM NyOAMYHOrO NopsakKka
C uenbto 6NOKNPOBaHNA NCMNONTHEHNA PeLIeHUIA
no popmanbHbIM OCHOBaHMAM. B npakTuyeckom
MnsaHe 3TO O3HaYaeT, UTo AaXKe B YC/IOBUAX CaHKLM-
OHHOW TYPOYNIEHTHOCTU apOUTPaKHbIe peLleHns
(Hanpwumep, peleHns MopcKol apbuTpakHoM Ko-
muccum npu TINMN PO) coxpaHAT Npesymnuunio nc-
MOTHUMOCTU, @ NPoapbuTpakHbI noaxog Poccrm
ocCTaeTca B cune.

B-TpeTbux, CAaHKLMOHHbIA Nepuofd NOpoaun
KOHOANKT NPaBOBbIX PEXKMMOB B 06/1aCTU CTPaxo-
BaHMA MOPCKUX CYAOB, KOTopbin Poccna pelwaet
CO3[aHMeM HaLMOHasbHbIX afibTEPHATMB MeXay-
HapoAHbIM MexaHu3smam. PHIMK dakTnyecku cTa-
Na MOHOMOJINCTOM NepecTPaxoBaHUA CBA3AHHbIX
C CAHKLMAMN PUCKOB, MPUHAB Ha ceba o6s3aTenb-
CTBO NOKpPbIBaTb A0 50% «CaHKLMOHHBIX» YObITKOB.
bnarogaps sTomy K cepeauHe 2022 r. poccnnckme
CTPaxXOBLYMKN MNOMHOCTbIO 3aMeCTUNN MOKpbITE
oTBeTCTBEHHOCTU P&l onAa HauMoHaNbHOro TOHHa-
*a.2° JIMMUTbI OTBETCTBEHHOCTY focTurnv $S1 mnpa
Ha CyAHO — COMOCTaBKMble MO NOPAAKY BETNUYNHDI
YPOBHU NOKPbITUA 06cy*aannch B 2012 I. B KOHTEK-
CTe caHKumin NnpoTurB VpaHa, korga AnoHua paccma-
TpuBana rocygapcTBeHHble rapaHTun go $1 mnpg,
a InguAa BBena rocyfapCTBEHHYIO CXemy CTpaxo-
BaHMA ¢ 6onee HM3KUM NuMnUToM.?' IHbIMK CroBa-
MM, MO OCHOBHbIM NapameTpam (06beM NOKPbITUA
1 NpaBusia CTPaxoBaHUA OTBETCTBEHHOCTM) POC-

' OnpepnenenHvie Cyne6HOW KONNErny no SKOHOMUYECKM
cnopam BepxosHoro Cyaa P® ot 04.07.2025 no geny
Ne A40-148733/2024.

20 Russia’s state-owned RNRC to reinsure Russian oil ship-
ments, sources say // Reuters. 10.06.2022. https://www.
reuters.com/business/energy/exclusive-russias-state-
owned-rnrc-reinsure-russian-oil-shipments-sources-
say-2022-06-10/.

21 Japan eyes guarantees for ships carrying Iran oil -
Nikkei // Reuters. 07.05.2012, https://www.reu-
ters.com/article/2012/05/07/crude-japan-iran-idU-
SL4E8G701G20120507/; Indian shippers wary of state’s
Iran insurance // Reuters. 06.08.2012, https://www.reu-
ters.com/article/markets/indian-shippers-wary-of-state-
s-iran-insurance-idUSL4E8J64RK/.

b4

CUMNCKUI CTPAxOBOW Myn CTPEeMUTCA BOCNPOu3Be-
cTn ycnoBus MexxgyHapogHou rpynmbl P&I-kny6os.

B-ueTBepTbIX, MApannenbHo Benacb paboTta Hafg
NpU3HaHVeM POCCUICKNX MOJINCOB 3a pybekom.
Typuma onepaTuBHO 3aABMNa, YTo OyaeT npony-
CKaTb TaHKEPbl C POCCUINCKMM CTpaxoBaHMeM??,
Torga Kak nana n KnTam cHayana 3aHAaNN BbKK-
JatenbHyto nosuumio. OgHako B kKoHue 2022 r. MuH-
TpaHc PO coobwun, uto NHans B 6onbluen yactu
NPU3HaeT POCCUNCKOe CTPaxoBaHUe, a Kutam — va-
CTVMYHO; OKOHYaTesNbHble MapameTpbl yTBepKAatoT-
CA MeXNPaBUTENbCTBEHHbIMY COralleHnaAMN,
Mpobnema He Nprobpena KPUTUYECKOTO MacLlTa-
6a (Ha gonto ¢nota nog ¢narom PO npuxoantca
nunwb ~1,5% BHELIHETOPrOBbIX MPY30B; OCTaNIbHOE
nepeBo3nTCA CyAamu Nof MHOCTPaHHbIMKU drara-
MKn?%). KntoueBble MMNOPTEPbl POCCUNCKON HedTr
NPOAOIHKMAN NPUHUMATb CYAa C OTEYECTBEHHbIM
NoKpbITUEM: HU KuTali, H1 MiHanA He 3anpelyani 3a-
XO[ TaHKEPOB POCCUNCKNX CYAOXOAHbBIX KOMMaHWUM,
3aCTPax0OBaHHbIX Yepe3 POCCUNCKNN NyJI.

bonee Toro, B 2023-2025 rr. HameTUNOCb
NpPU3HaHMWE HOBOFO Myfa Ha YPOBHE perynarto-
poB. [maBHOe ynpasneHne cygoxonctsa NHanu
B 2025 . BKAIOUNIIO 5 POCCUMNCKIMX CTPAXOBLUUKOB
(MHroccTpax, AnbdactpaxoBaHue, COlA3, BCK
n Cornacure) B nepeyeHb KOMMaHUN, JOMYLIEHHbIX
K CTpaxoBaHMIo CyAoB A 3axoda B UHAUNCKME
NopTbI®. Y UeTblpex U3 HUX MHAUNCKAn akkpeaunTa-
umAa npopsieHa Ha 5 net (go 2030 r.), a «Cornacue»
nonyuuno gonyck go 2026 r. 1o peweHuve 6bino
NPUHATO Cpa3y nocne y>kectoueHna caHkumi CLUA
B AHBape 2025 r., nog Kotopble camu «HroccTpax»
n «AnbdacTtpaxoBaHue» Nonanu B CaHKLUNOHHbIN

22 Qil tanker clears Turkish shipping logjam with Russian in-
surance letter - document // Reuters. 06.12.2022, https://
www.reuters.com/business/energy/oil-tanker-clears-turk-
ish-shipping-logjam-with-russian-insurance-letter-docu-
ment-2022-12-06/; Why are oil tankers stuck in Turkish
waters? // Reuters. 08.12.2022, https://www.reuters.com/
business/energy/why-are-oil-tankers-stuck-turkish-wa-
ters-2022-12-08/.

B MuUHTpaHce 3aaBuUny, Yto Typums Npu3HaeT poccuinckme
CTPaxoBKY Npwu nepeBo3kax cynamu // Interfax.ru. 29.11.
URL: https://www.interfax.ru/world/874642.

2 Tonkosugos U. (MAO «Coskomdnot // Mopckue Bectu Poc-
cmmn. 11.12.2024. «B ycnoBmAx 3p03um MOPCKOro npasay.
URL: https://morvesti.ru/analitika/1692/113058/.

% Directorate General of Shipping (India). Insurance Branch:
List of approved Non-IG Insurance Companies / Protection
& Indemnity Clubs under Rule 2(e) of the Merchant Ship-
ping (Regulation of Entry of Ships into Ports, Anchorages
and Offshore facilities) Rules, 2012, https://www.dgship-
ping.gov.in/Content/InsuranceBranch.aspx.
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Ccnucok?, Unanicknia perynatop, no cyTu, cosgan
anbTepPHATUBHbIN «OeNbI CMCOK» CTPAXOBLLMKOB
BHe MexxpgyHapognHow rpynnbl P&I-kny6oB — wwar,
oTpaxkalLWuin cTpeMneHne obecrneunTb becnepe-
60liHble NOCTaBKM 3Hepropecypcos ns Poccuu.
KuTalickme Bnactn ¢opmanbHO Moka He 00bsB-
NAAN O NPU3HAHMUN POCCUMNCKUX CTPAXOBbIX MO-
KPbITUIA, OMacasaCb BTOPUYHbIX CaHKuUui. OfgHaKo
Ha npakTnke Kntam akTMBHO MOJfIb3yeTCA HOBbIM
MEXaHV3MOM: 3HaUUTENbHAA YaCTb IKCMOPTa HepTU
Tenepb NEPeBO3UTCA TaHKEPaAMM TaK Ha3blBaeMOro
«TeHeBOro ¢pioTa», 3aCTPaxoBaHHbIMU BHe 3anad-
HOro PbliHKa, B TOM YMCe POCCUNCKUMU CTPAXOB-
wrkamu. Mo gaHHbIM paccnenoBaHua Bloomberg,
K nety 2024 r. He meHee 20-25% TaHKepOB, rnepe-
BO3UBLUMX POCCUICKYIO HEPTb, UMeNN NOKpbITUe
OT POCCUMNCKMX CTPAXOBbIX KOMMNAaHUI; peasnbHas
[0J1A MOXET ObITb BbILLE, YUUTBIBAA, YTO €LLE OKONO
15-20% cynoB 3acTpaxoBaHbl B «TPETbUX» CTPaHax
(Hanpumep, y cTpaxoBLWUKOB KamepyHa nnu Kup-
rM3unKn) NPy NepecTpaxoBoYHom noaaepxke PO,

HakoHeL, caHKUMy OCNOXHUIM CaM apbunTpak-
HbI/ Npouecc 1 nocnepyloLlee NCNoNHeHne ap-
6uTpaxkHbIX peweHui. Mpexae Bcero, yyactue
B pa3burpaTenbCcTBe CTOPOH Mnu apbuTpos, noa-
nagatoLwmx nog caHKuum, TpebyeT cneymranbHbIX
pa3spewenuni. B CLLA genctByioT cTporve npasuna
OFAC, 3anpewatolime npegocTaBneHmne ycnyr 3a-
6MOKMPOBaHHbIM NILaM 6€3 NNLEH3NN — 3TO Ka-
caeTca u apbuTtparka®. AMepurKaHcKe apouTpbl
N afBOKaTbl, BCTyNatoLme B CNop € yyacTnem nog-
CaHKLMOHHOTO NLa, 06A3aHbl NONYYNTb JINLEH3UIO
OFAC, nHaue um rpo3ar wrpadbl 3a 06xon caHK-
unin. Ha npakTnke oTCyTCTBME NTMLEH3UN CMOCO6-
Ho napanu3oBaTb pa3bupatenbcTso. B gene United
Media Holdings NV v. Forbes Media LLC apbutpak
MeXxay amepuKaHCKOM U CAHKUMOHHOW CTOPOHa-
MW HECKOJIbKO pa3 NnpepbiBasnica n3-3a TOro, Yto

% India expands Russian insurers’ pool after US sanctions //
Reuters. 22.01.2025, https://www.reuters.com/world/in-
dia/india-expands-russian-insurers-pool-after-us-sanc-
tions-2025-01-22/; U.S. Department of the Treasury. Trea-
sury Intensifies Sanctions Against Russia... (OFAC: Alfastra-
khovanie and Ingosstrakh designated). 10.01.2025, https://
home.treasury.gov/news/press-releases/jy2777.

27 The Secretive World of Russian Oil Tanker Insurance Re-
vealed // Bloomberg. 22.10.2024, https://www.bloomberg.
com/news/articles/2024-10-22/the-secretive-world-of-rus-
sian-oil-tanker-insurance-revealed.

2 Diaz Reus International Law Firm. OFAC Should Loosen Re-
strictions on Arbitration Services, https://www.legal500.
com/developments/thought-leadership/ofac-should-loos-
en-restrictions-on-arbitration-services/?utm_source.

I11. 3CCE N0 MOPCKOMY TPABY

OFAC He Bblfan BOBpeMsA NULEH3MIO AA onniaTbl
roHopapa apbuTpoB; NULLb NONYUYUB Pa3peLleHue,
CTOPOHbI JOBENMN Cnop Ao peleHna®. B Benuko-
6puTaHNN PUANYECKasa MOMOLLb CaHKLYOHHbIM
nuuam (designated persons) B LiesioM fonycKaeTcs,
O[HaKo MosyyeHvie OnnaTbl TakMNX 0PUANYECKIX yC-
nyr (BKnoyan pasyMHble pacxodbl (disbursements))
TpebyeT nuueH3un OFSI; 3To OTHOCKTCA K YUYacTuio
B cyae6HbIx npouenypax u dispute resolution, uto
OXBaTbIBaeT 1 apbuTparkHOe NpeAcTaBUTENbCTBO®.
CTONKHYBLUMCb C TaKUMW OTPaHNYeHnAMN, CTOPO-
Hbl BCe Yalle nepeHocAT pasbupartenbcTsa us Es-
ponbl n CLLUA B HenTpanbHble lopucankumm Asmn,
BnnxHero Boctoka v T. A, rae Nogo6HbIx 6apbepos
MeHbLUe.

Tem He MeHee caHKUUKX He AenatT MopcKue
cnopbl HeapbuTpabenbHbIMU. ApOUTPAKHBIE CO-
rnaleHna B MOPCKNX KOHTPaKTax COXPaHAIOT lopu-
AVYECKYI0 CUITy, YTO NOATBEPXKAAeTCA NPaKTUKOW.
Hanpumep, depepanbHbinn cyg CLUA no KOxHomMy
okpyry Hbto-Mopka B gene Belship Navigation Inc
v Sealift Inc npuHYaUN CTOPOHbI NepegaTtb Crnop
B apOuTpax, faxe HECMOTPA Ha TO, UTO CaM Yap-
Tep Obll HAUTOXEH U3-3a HapYLEHUA CaHKLUN
npoTne Ky6bi®*'. Cyn oTMeTuWs, 4TO OroBOpKa O ny-
6nmuHOM nopsake B Hblo-MOpKCKo KOHBEHUMN
1958 1. He NpefHa3HayeHa AnA yuyeTa NoAUTUYECKUX
«BETPOB»: HANPOTUB, «CyNpaHaLMOHaNbHas Lienb
KoHBeHUUM — noowpATb NCNONTHEHNE MeXYHa-
POAHbIX apOUTPaXKHbIX COrNaLIEeHNIA, N y3KOHaLUW-
OHaJIbHbI OTKa3 OT Ux cobnogeHna SToMy NPoTK-
Bopeunn 6bi»*2, Apbutpak 6bi51 pa3peLleH, XoTa
npucyxaeHHoe Bo3melleHune Belship Bce paBHO
ocTanocb 6bl Ha 3a6NOKNPOBaHHOM cyeTe [0 OT-
MeHbI caHKUuiA. [peLieaeHT NokasaTteneH: gaxe npu
0YeBUOHOM KOHPNMKTE C CAaHKLWUOHHOMN NONNTU-
KOW Cyfibl OXPaHAIOT aBTOHOMHOCTb apObUTPaKHOM
OroBOPKM, OTAENAA ee OT MaTepuanibHO-NPaBOBON
HefenCcTBUTENIbHOCT OCHOBHOIO JOroBopa (4To
COOTBETCTBYET MPUHLIMMNY Pa3feMoCT/ OFOBOPa
1 apOUTPA)KHOTO COrNaLLeHuns).

2 United Media Holdings NV v Forbes Media LLC, No. 16 Civ.
5926 (SDNY 2017).

30 UK financial sanctions general guidance (Office of Finan-
cial Sanctions Implementation, HM Treasury). Updat-
ed 18.11.2025, https://www.gov.uk/government/publi-
cations/financial-sanctions-general-guidance/uk-finan-
cial-sanctions-general-guidance.

31 Belship Navigation Co Ltd v Sealift Inc [1995] 1 Lloyd’s Rep
473.

32 Parsons & Whittemore Overseas Co v Société Générale de I'In-
dustrie du Papier, 508 F.2d 969, 974 (2d Cir. 1974).
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Ha ctagnu ncnonHeHuA peweHnn BANAHNE
CaHKLMIOHHOIO peXnma CKasblBaeTcs Hanbonee
ocTpo. [laxe ecnn cam apbuTpax npolLuen B Hell-
TPasibHOM MecCTe, ITOrOBOE pPeLLIeHe MOXET He UC-
NOMIHUTBCA U3-3a Ny6NNYHOro nopsgka (ct. V(2)
(b) Hblo-MopKkckoi kKoHBeHLMK). HauroHanbHble
cyabl 6yayT oueHMBaTb, HEe NPOTUBOPEYNT NI
NPUHYANTENbHOE B3blCKAHUE YCTAaHOBJIEHHBIM
CAHKLUWOHHbBIM OrpaHnyeHnam. Kak oTmeyvanocs,
POCCUNCKUE CYAbl CKNIOHHbI BUAETb HapyLleHne
ny6nmyHoro nopsaaka. B gpyrux roprncamkumax
noaxopn 6onee rmbKuiA: cyabl cTaparTca cobiio-
aTb NpoapbutpaxHbin oyx KoHBeHUUU, ogHO-
BPEMEHHO YU/TbIBaA CaHKLMOHHOE 3aKoHoAaTeNb-
ctBo. Hanpumep, cyabl CLUA npoBogAaT pasnuume
MeXAy YTBepXKAeHMeM apbuTpaKHOro peLleHus
1 ero GakTnyecknm ncnonHeHviem. B pene Ministry
of Defense of Iran v. Cubic Defense cyn nopgTBep-
AVn apbuTpaxkHoe peLleHne B MOob3y MPaHCKON
CTOPOHBI, HO YKas3aJl, YTo BbiNsaTa NPUCYKEH-
HbIX CPeLCTB MOXET ObITb OCYLLECTBEHA TOJIbKO
npwv HanMuMm cooTBeTcTByOWeNn nuueH3nn OFAC;
camo e cygebHoe noaTBepXKAeHne peleHns
He HapyLlwaeT Ny6AnYHbIA NOPAJOK, MOCKONbKY
[AEHbrN OCTaHYTCA Ha 3abNOKMPOBaHHOM cyeTe™®,
AHanornuHo, cyn no geny Belship noguepkHyn,
41O NYOANYHDBIN NOPAJOK NPUMEHAETCA NULLb NPW
HapyLeHNY «OCHOBOMONAraLWmX NPUHLMNOB MO-
panu 1 CnpaBeanvBOCTUY; UCMONHEHWE apOUTPax-
HOro cornalleHunsa TakoBbIM He aBnAeTcA. bonee
TOro, HeKOTOpble CaHKLMOHHbIE PEXMMbl MPAMO
npefycMaTpurBaloT, YTo yaoBrieTBopeHue Tpebo-
BaHWI 1 UCMIONTHEHVE PELLEHUN, BeayLume K 06X0-
Ly CaHKUWI, HEBO3MOXHbl (HanpumMep, CaHKUUn
CLUA no BeHecyane TpebytoT OTAENbHOW NLEH3MM
OFAC pna onnatbl apbuTpakHbix c6opoB). Takum
obpa3om, apbuTparkHoe pelleHne, BbIHECEHHOe
B CAHKLMOHHOM Crope, MOXeT OblTb MPU3HAHO
CYQOM, HO ero UCMoJsIHeHre 3a4acTyto nocrasse-
HO B 3aBMCMMOCTb OT pa3peLleHna CAaHKLNOHHbIX
OpraHos.

B iTore CaHKUMOHHBIN peXxum TpebyeT oT yyacT-
HMKOB MOPCKOro apbutpaa — CTOpoH, apbuTpos,
CYO0B — MOCTOAHHOIO YyeTa KOMM3MOHHbIX HOPM.
Tem He meHee 6a30Bble MPVIHLKMMbI MEXAYHAPOLHO-
ro apbutpaska (aBTOHOMIA COrMaLLEHUNS, HENTPasb-

3 Ministry of Defense of Iran v Cubic Defense Systems Inc,
665 F.3d 1091 (9th Cir. 2011). Cm. Takxe: Charvi K. Imposi-
tion of Economic Sanctions: An Embargo on Internation-
al Commercial Arbitration? URL: https://aria.law.colum-
bia.edu/imposition-of-economic-sanctions-an-embar-
go-on-international-commercial-arbitration/.
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HOCTb pOPYMa) COXPAHAIOT CUITY flaXke MOA CaHKLM-
OHHbIM AaBrieHnem. MopcKire cropbl NPOAOKaloT
pa3peLuaTbCa B apbuTpake, XOTA 1 C MpoLeaypHbI-
MW OroBopKamu. ApouTpbl 1 LPUCTbI BbipabaTbl-
BaloT CrieyasbHble pelleHnsa aisi CaHKLUMOHHbIX
CUTYaLMI — HAaNPUMeP, COMMaLLAOTCA Ha YCNTOBHblE
cnocobbl NnaTexen, NCNOJb3YIOT 3CKPOY-CYeTa,
anbTepHaTVBHbIe BaNoTbl M GAHKK, a TaKXe npu
HEeOOXOAMMOCTM NONYyYalT reHepanbHble UK
pa3oBble NINLEH3U PEFYNIATOPOB Ha NPOBeAEHNE
pa3bupaTenbcTBa. MexayHapoaHble UHCTUTYTbI
CTpemATCA BblpaboTaTb 00LWMe NoaxoAabl, YToObI
CAHKLUWOHHbIE MOTPACEHNA MUHMMANIBHO BIUANN
Ha NpPefCcKa3yemMoCcTb U UCMONTHMOCTb PeLIeHWI
B MOPCKOV TOProBse.

3akKnoueHue

CTpaxoBaHMe MOPCKMNX MepeBO30K B YCII0BMAX
CaHKLMI OKa3anocb B 3NMLEHTpe NpaBOBbIX Bbl-
30BOB, NOPOAMBLUNX HOBble TeHaeHuun. K 2025 1.
poCCUncKan NpaBoBas cucTema BbipaboTana Kom-
NAEKCHbIN OTBET Ha CaHKLMOHHbIE PUCKU B MOP-
CKOM CTPaxoBaHWM — OT YCTaHOBNEHNA Crieyunanb-
HOW IOPUCANKLUNM N OTKa3a B MPU3HAHNM YYXKNX
peleHniA 4O CO3AaHNA COBCTBEHHbIX CTPAaXOBbIX
WHCTUTYTOB — YTO MO3BONWAO MUHMMN3NPOBATb
KOMN3UN N COXPaHUTb YCTOMYMBOCTb MOPCKOTO
TpaHcnopTa noj caHkumamu. Poccna BbicTpanBa-
eT aBTOHOMHYI0 CUCTeMY: MPAMOE CTPaxoBaHne —
yepes HalunoHanbHble KOMMaHUK, NepecTpaxoBa-
Hue — yepe3 PHIK, npu 3TOM HeKOTopble CTPaHbI,
Hanpumep Kutan n Hgua, npnsHaloT poccunckoe
CTpaxoBoe nokpbitue. 1o cxogHomy Nyt ¢ 2012 T.
naet MpaH, a Kntan B nocnegHue rogbl paclumpsaeTt
BHYTPEHHME CTPaxoBble MOLLHOCTU A1 MOKPbITMA
CBOMX CAHKLUMOHHbIX prcKoB. DopmMumpyeTca CBOero
pofa anbTepHaTUBHbIN NYN CTPaxXOBLUNKOB, Ael-
CTByIOLWMI NapannensHo MexayHapoaHou rpynne
P&I-kny60B 1 pbIHKY Jnonaa.

Hpyraa TeHQeHUNA — NOBbILIEHHOE BHUMaHMe
K IOpMAnNYeCcKon TexHnKe 4orosopos. [loasmunucb
CaHKLMOHHble OrOBOPKM HOBOIO MOKONEeHUA (B TOM
yncne B ycnosuaAx J11ongaa), ycnosuma o nepecMmoTpe
YC/IOBU NPY N3MEHEHNN CAHKLMOHHOTO PEXNMa,
cneuranbHble NoONoXKeHNA 06 06CTOATENLCTBE He-
NPeofonMMON CUIlbl B YCNIOBUAX CaHKUMN. MNep-
CNEeKTUBbI NPABOBOr0 PeryinpoBaHnNA MOPCKOTrO
CTPaxoBaHMA BO MHOTOM 3aBUCAT OT NOSINTUYECKMX
TeHAeHUMI. [Npn CMArYeHnn CaHKLMOHHOMO PeXN-
Ma BO3MOKHO BOCCTaHOBMEHMe rnobanbHbIX CTpa-
XOBbIX CBA3eN 1 pa3paboTka yHNOULMPOBAHHbBIX


https://aria.law.columbia.edu/imposition-of-economic-sanctions-an-embargo-on-international-commercial-arbitration/
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MpaBws C y4eTOM YPOKOB Kpu3uca. K npumepy, nog
arngont OOH mnu cneunanmn3mpoBaHHbIX MeXayHa-
POZAHbIX OpraHM3aLnin Mor 6bl 6bITb NPUHAT CBOETO
poaa «CaHKLWOHHbIA NPOTOKOM», MpeaycMaTpu-
BAIOLLMI BPEMEHHbIE NINLEH3UW ANA CTPAXOBaHUS
ryMaHWUTaPHbIX NEePEeBO30K UMM 0COObIN NOPSAOK
pacyeToB NPY 3aMOPOMKEHHbIX aKTMBaX.

Ecnu »ke caHKUMM COXpaHATCA HAZONTo, TO ABOWA-
HOW CTaHZapT CTaHeT HOPMOW: NapansefnbHble npa-
BOBbIE PEXMMbI MOTPEOYIOT OT FOPUCTOB BbICOKON
KBanudukaLmm B 06nacT KONIM3MOHHOro npasa
N MeXxayHapoaHoro apbuTtpaxa. Takum obpasom,
CTpaxoBaHMe MOPCKMX NEPEBO30K CerofHA Haxo-
OWTCA Ha CTbIKe YaCTHOro 1 Ny6anYHOro npaea.
IOpurcTam BaxHO yumTbiBaTb HOpMbl KTM PO, pe-
rnameHTbl EC, 3akoHbl CLUA (Hanpumep, CAATSA®?),

3 Countering America’s Adversaries Through Sanctions Act,
2017.

I11. 3CCE N0 MOPCKOMY TPABY

a TakXe aKTyanbHylo cyfebHyo 1 apbuTpakHyio
NPaKTUKY.

My6oKuin PUANYECKI aHanu3 TpebyeTca npu
COCTaBJIEHUN KaXKA0rO CTPAaXoBOro OroBopa 1 npu
yperynmpoBaHuUm NpeTeH3nIN, CBA3AHHbIX C CAHKLW-
AMU. ONbIT NOCNIEAHUX NET BbIABWI YA3BUMbIE MeCTa
NpPaBOBbIX MEXaHN3MOB, HO OfHOBPEMEHHO NOKa3an
NX CNOCOBHOCTb aanTNPOBaTbCA. MOXKHO 0XmAaTh
[albHewLyo 3BONOLMI0 CTPAaXoBOro npasa — 60-
nee TecHoro B3anmogenctensa ctpaH bPUKC n nHbix
CTPaH, a TakKe MnocTeneHHoro ¢popmMmMpoBaHnA
MeXKAyHapO4HOro NPaBOBOro KOHCeHCyca B chepe
MOPCKOrO CTPaxoBaHMA, OCHOBaHHOro Ha banaHce
NHTEPECOB BCEX YYACTHMKOB MOPCKOW TOProBiun.
JInwb Ha 3TOM OCHOBE CTPaxoBaHUe CMOXeT BHOBb
B MOJIHOW Mepe BbINOMHATb CBOIO MMaBHY PyHK-
umio — obecneymBaTtb yBEPEHHOCTb Y 3aLWTY OT pu-
CKOB B MUPOBOW MOPCKOW TOProse, He3aBUCUMO
OT NONNTUYECKMX LUTOPMOB U LUTWMEN. B
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Marine Insurance Under Sanctions:
Conflict-of-Law Issues, Sanctions
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Sanctions have radically reshaped the landscape of marine insurance, creating new challenges for
international arbitration: the nature of disputes and associated risk allocation is evolving, contractual
clauses are being reconfigured, and claims to handling mechanisms are being recalibrated. This article
examines conflict-of-laws issues “law, jurisdiction, and public policy” and contemporary dispute-resolution
practice, including the enforceability of arbitration clauses and the recognition and enforcement of arbitral
awards under the 1958 New York Convention. Emphasis is given to the London market. Through selected
examples, the article demonstrates how sanctions and compliance requirements transform the allocation
of risks between insureds and insurers, including P& Clubs.
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Relevance

ince 2022, sanctions pressure on Russian ship-

ping has brought marine insurance to the fore-
front. Due to the sanctions, insurers began with-
drawing from providing cover for Russian vessels
on a widespread basis from spring 2022, creating
a tangible risk of disruption to maritime trade. The
Russian market, however, has demonstrated a ca-
pacity for adaptation. With state support through
the Russian National Reinsurance Company (RNRC),
insurers gained access to reinsurance capacity.
From March 2022, pursuant to instructions issued
by the Bank of Russia, RNRC has been required
to assume no less than 50% of sanctions-related
risks, and its capital has been increased to RUB 750
billion." This enabled leading Russian insurers to

' Russian National Reinsurance Company (RNRC), “Press
Release on Recapitalisation” (2022), RNRC, https://rnrc.ru/
news/.
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continue providing insurance cover for fleets of
major shipping companies, such as Sovcomflot. In
addition, the Russian market succeeded in engag-
ing partners from so-called “friendly” jurisdictions,
including China and India. For example, in 2024
RNRC provided financial guarantees supporting the
accreditation of Russian insurers in India, enabling
them to insure tankers there directly.

These measures underscored the significance of
the subject for national regulation: the situation ef-
fectively became a stress test for Russian insurance
lawmaking and judicial practice. Russia’s legislative
and judicial authorities have sought to neutralise
the adverse impact of sanctions. Against the back-
drop of the 2018 “anti-sanctions”legislation and the
accompanying market debate, the view was ex-
pressed that, in the field of direct insurance, insur-
ers should refrain from including “sanctions clauses”
that equate the imposition of sanctions to force
majeure and are used as grounds to deny insurance


https://rnrc.ru/news/
https://rnrc.ru/news/

indemnity.? In judicial practice, a general approach
has taken root whereby denial of an insurance pay-
ment cannot be arbitrary and must be grounded in
law and the terms of the contract, while “coverage
exclusions” should not substitute for, or expand,
the statutory grounds on which an insurer may be
exempt from payment. At the same time, compli-
ance requirements have intensified. Insurers and
shipowners are required to conduct thorough due
diligence of counterparties and cargoes to ensure
that contractual performance does not result in a
breach of applicable sanctions regimes.

Sanctions have also generated new legal chal-
lenges for judicial proceedings and maritime ar-
bitration. Russian courts and arbitral institutions
have been required to address disputes concerning
non-performance caused by sanctions, the validity
of sanctions clauses, and allocation of jurisdiction in
such disputes. In particular, the Commercial Proce-
dure Code of the Russian Federation now contains
special provisions allowing persons affected by sanc-
tions to bring proceedings before Russian courts
notwithstanding contractual foreign jurisdiction or
arbitration agreements, where sanctions materially
hinder access to justice (Articles 248.1 and 248.2).
Another pressing issue concerns the recognition
and enforcement of foreign judgments and arbitral
awards, for instance, whether enforcement in Russia
would contravene Russian public policy where an
award is rendered in favour of an insurer that denied
payment solely on sanctions grounds.

Practice in 2022-2025 has demonstrated both
the vulnerability of traditional insurance arrange-
ments to geopolitical risk and, at the same time, has
acted as a catalyst for the development of domes-
tic legal infrastructure, from mechanisms of state
support for insurance to procedural guarantees en-
suring fair judgment of sanctions-related disputes
within Russian jurisdiction.

The Marine Insurance Contract: Features
of Formation and Performance

Maritime transport is traditionally accompanied
by numerous risks such as technical, navigational,
commercial, as well as legal risks arising from its
international character. Marine insurance contracts
are ordinarily concluded on standard terms; how-
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ever, in the context of sanctions they increasingly
incorporate special provisions. On the London in-
surance market, sanctions clauses are widespread:
they discharge the insurer from liability where
performance would result in a breach of applica-
ble sanctions legislation. A prominent example is
the Lloyd’s clause LMA3100 (in 2023 an updated
version, LMA3100A, was published with the same
substantive effect, suspension of cover, alongside
the broader LMA3200 formulation), under which
the insurer is not liable to make payment under
the policy where such payment would expose it to
sanctions under US, EU, UK, or UN regimes.

Russian legislation, by contrast, treats such
clauses critically. In 2018, Federal Law No. 127-FL
of 4 June 2018 “On Measures of Influence in Re-
sponse to Unfriendly Actions of the United States
and Other Foreign States” prohibited the inclusion
of sanctions clauses in direct insurance contracts.
The prohibition is grounded in the impermissibility
of facilitating the requirements of foreign sanc-
tions regimes. D. Malyshev, Deputy Chairman of
the Management Board of PJSC SOGAZ, noted that
inclusion of a sanctions clause in a direct insurance
contract de facto implies impossibility of payment
due to sanctions, which may expose a Russian in-
surer to liability.® Nevertheless, sanctions clauses
persist in reinsurance: foreign reinsurers insist on
their inclusion, and without such terms it is difficult
to place risk on foreign reinsurance markets.

Excluded Risks

Insurance policies traditionally exclude war risks,
confiscation, and nuclear incidents. In context of
sanctions, such exclusions are expanded to include
voyages, cargoes, and trade routes that are direct-
ly prohibited under applicable sanctions regimes
or that entail heightened sanctions-related com-
pliance risk. Relevant lists of excluded trades and
routes are maintained and regularly updated by
P&l Clubs and in the Lloyd’s market.

Due Diligence and Compliance
Mechanisms

The inclusion of sanctions-related provisions
obliges the parties to strengthen compliance mea-

2 Insurance News Agency (ASN), “Sanctions May Change Ma-
rine Insurance,” ASN (October 12, 2018), https://www.asn-
news.ru/smi/32509

3 Malyshev D. (SOGAZ), quoted in “Sanctions May Change
Marine Insurance,” Finmarket.ru (2022), http://www.finmar-
ket.ru/insurance/?nt=0&id=4867794
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sures. Prior to entering into the contract, the insurer
conducts detailed due diligence in respect of the
vessel, cargo, shipper, consignee, shipowner, and
other beneficiaries in order to ascertain whether
any of them appear on sanctions lists (including the
US OFAC SDN List; EU and UK sanctions lists, etc.),
and also assesses the nature of the cargo to confirm
that it is not subject to export controls.

In international shipments, insurers typically
require detailed warranties and representations
concerning end-users, the vessel’s route, and ports
of call. Contracts increasingly contain termination
clauses granting the insurer the right to terminate
the cover upon the imposition of new sanctions. To
mitigate risk, insurers adopt internal compliance
protocols: transactions involving sensitive trade
routes are escalated to management; specialist
sanctions counsel is engaged; and specialised da-
tabases are used.

The insured is likewise required to exercise due
care: concealment of a sanctions designation or
other sanctions-related connections may result
in loss of insurance cover. In 2023-2025, financial
regulatory authorities issued updated guidance for
the insurance sector. On 20 December 2023, OFAC
published updated clarifications concerning the
Russian oil “price cap,* while on 18 July 2025 the
UK Office of Financial Sanctions Implementation
(OFSI) updated sectoral guidance, confirming the
availability of a “safe harbour” for so-called “Tier 3"
insurers, provided adequate customer due dili-
gence is performed.’ Such guidance enables insur-
ers to provide cover without incurring liability for
sanctions, provided they strictly comply with the
relevant regulations.

Rights and Obligations of the Parties;
Insurer Liability

Russian law regulates the rights and obligations
of the parties to marine insurance in detail in the
Civil Code of the Russian Federation and Chapter
XV of the Merchant Shipping Code of the Russian
Federation. Under Article 250 of the Merchant Ship-

4 U.S. Department of the Treasury, Office of Foreign Assets
Control (OFAC),“OFAC Guidance on Implementation of the
Price Cap Policy for Crude Oil and Petroleum Products of
Russian Federation Origin” (revised December 20, 2023),
https://ofac.treasury.gov/media/931036/download?inline=

> HM Treasury, Office of Financial Sanctions Implementa-
tion (OFSI), “Financial Sanctions Guidance: Insurance Sec-
tor” (updated July 18, 2025), https://www.gov.uk/
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ping Code of Russian Federation, the insured must
disclose to the insurer all material circumstances of
the risk; in cases of intentional concealment, the
insurer may avoid the contract (effectively, treat it
as voidable) and retain the premium received. This
approach corresponds to the principle of utmost
good faith in English law (Sections 17-18 of the
Marine Insurance Act 1906). Russian law, however,
affords comparatively greater protection to the in-
sured: the insured is not required to disclose facts
that are generally known or that should already be
known to the insurer. Moreover, where the insurer
did not ask a specific question regarding a particu-
lar fact, the insurer is precluded from subsequently
relying on non-disclosure of that fact. These rules
limit abuse of the right: the insurer is required to
exercise reasonable diligence in gathering infor-
mation.

In 2015, English insurance law underwent sig-
nificant reform. The UK Insurance Act 2015 trans-
formed the principle of utmost good faith into
a duty of fair presentation of the risk.6 In other
words, the insured must provide sufficient infor-
mation about the risk to put a reasonable insurer
on notice and enable further inquiries, rather than
being subject to a strict obligation to disclose every
material fact. Where the duty of fair presentation
is breached, the new rules generally preclude au-
tomatic avoidance of the policy (except in cases
of deliberate concealment or fraud). Instead, the
insurer’s remedies depend on what the insurer
would have done had the insurer been in posses-
sion of full information. For example, if the insurer
would still have entered the contract but on dif-
ferent terms, the policy remains in force on those
amended terms, and the insured’s indemnity may
be adjusted accordingly.

The 2015 Insurance Act also revised the treat-
ment of warranties. Under the 1906 regime, breach
of a warranty automatically discharged the insurer
from liability from the moment of breach, regard-
less of whether the breach was connected to the
loss. Under the new approach, breach of a warranty
generally suspends cover rather than terminating it.
The insurer may not refuse indemnity if the breach
has been remedied before the insured event oc-

¢ Pring M., Hardy P, and Webley T., “The Insurance Act
2015 Came into Effect on Friday — A Brief Primer before
You Renew or Buy a New Policy,” Reed Smith Perspectives
(August 2016), https://www.reedsmith.com/en/perspec-
tives/2016/08/the-insurance-act-2015-came-into-effect-
on-friday
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curs, or where the breached term is not relevant to
the risk of the loss. In addition, so-called “basis of
contract” clauses, previously allowing all statements
in the proposal form to be treated as warranties, are
now prohibited.

Overall, the Insurance Act 2015 shifted the
balance of interests by replacing rigid and severe
consequences for insureds with more flexible and
proportionate remedies that account for the par-
ties’good faith. Russian legislation did not directly
transplant these reforms; however, many protective
elements were historically embedded in Russian
law (for example, the exemption from disclosing
generally known facts and the prohibition on in-
surers relying on non-disclosure of matters not ex-
pressly inquired into). Accordingly, in its underlying
logic, Russian rules on good faith largely converge
with the 2015 reform approach, notwithstanding
differences in technical implementation.

The insurer is required to issue an insurance
policy in the prescribed form (Article 251 of the
Merchant Shipping Code of Russian Federation)
and, upon occurrence of an insured event, consider
the claim within the statutory timeframe, bearing
liability for an unjustified refusal.

The law also provides grounds on which the
insurer may be released from liability. In particular,
the insurer is not liable for losses caused by the
insured’s fault (intent or gross negligence, Arti-
cle 265 of the Merchant Shipping Code of Russian
Federation). Another basis for refusal arises where
there is a significant increase of the insured risk.
Under Article 271 of the Merchant Shipping Code
of Russian Federation, if after entering the contract
the risk materially increases as a result of the in-
sured’s actions (for example, the vessel’s route is
changed to a more dangerous one, or prohibited
cargo is taken on board), the insurer may demand
amendment of the contractual terms or terminate
the contract entirely.

Denial of Cover and State-Backed
Mechanisms

An insurer, like any other contracting party, may
refuse to enter a contract. In the context of sanc-
tions, this right has been exercised with increasing
frequency: in the spring of 2022, Western insurers
broadly terminated cover for Russian vessels and
refused to renew existing policies. For Russian in-
sureds, this posed a risk of disruption to shipping
operations, as vessels without insurance may be
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denied entry to seaports and detained for lack of
financial security for liability.

In response, a system of state-backed mecha-
nisms was introduced. As noted above, since 2022
Russian insurers have relied on reinsurance sup-
port provided by the Russian National Reinsurance
Company: 50 per cent of mandatory reinsurance
cessions in respect of sanctions-related risks are
placed with RNRC.” This enabled Russian insurers to
maintain coverage for the Russian-flag fleet.

Accordingly, marine insurance contracts in the
sanctions era have acquired new features. The par-
ties are required to take geopolitical constraints
into account both at the stage of entering contract
and performance stages. The insured must pro-
vide full and accurate disclosure and ensure the
lawfulness of the voyage, while the insurer must
mitigate sanctions-related risk. Contracts increas-
ingly contain special terms (sanctions clauses, ex-
clusions, warranties), breach of which may result
in denial of coverage. Russian legislation seeks to
protect insureds from arbitrary denial of coverage
on sanctions grounds by prohibiting such clauses
in direct insurance, whereas international practice
often permits insurer relief where sanctions expo-
sure arises. In these conditions, market participants
must manage sanctions risk throughout the trans-
action lifecycle; otherwise, insurance protection
may prove ineffective even if, formally, the policy
remains in force.

Dispute-Resolution Practice: Sanctions as
a Defence and the Evidentiary Threshold

Judicial practice indicates that reliance on sanc-
tions as a defence to non-performance is far from
straightforward. In Siemens Energy Inc v Petréleos de
Venezuela SA, the Venezuelan party PDVSA assert-
ed that it could not continue to make payments
under a credit agreement denominated in US dol-
lars because of US sanctions.® The federal court,
however, found that payment was not objectively
impossible. As the United States Court of Appeals
for the Second District observed, PDVSA failed to
demonstrate that it had exhausted all reasonable
avenues of performance: it neither attempted to

7 Law of the Russian Federation No. 4015-1,“On the Organ-
isation of Insurance Business in the Russian Federation,”
November 27, 1992, art. 13.3 (as amended, including by
Federal Law No. 46-FZ of March 8, 2022).

8  Siemens Energy, Inc. v. Petrdleos de Venezuela, S.A., 82 F.4th
144 (2d Cir. 2023).
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effect payment through an alternative bank or in
another currency nor sought regulatory guidance
from OFAC. The court rejected the force majeure
defence and upheld the judgment on the debt.

Commenting on this precedent, R. Kilpatrick
notes that the judgment reflects a broader inter-
national trend: a party relying on sanctions bears
a high evidentiary burden and must demonstrate
that sanctions render performance truly impossible,
rather than merely more difficult.’ In other words,
reliance on sanctions as a force majeure event re-
quires proof of near-total impossibility of perfor-
mance, and the debtor must establish that it took
all reasonable steps to perform its obligations (the
court emphasised the need to take “practically all
measures within its power”). Abstract references to
hypothetical obstacles are insufficient: a party “can-
not profit from an impossibility defence grounded
merely in speculation.”

A similar approach can be observed in Singa-
pore. In Kuvera Resources Pte Ltd v JPMorgan Chase
Bank," the dispute concerned payment under
a letter of credit confirmed by JPMorgan. Payment
was delayed by reference to a sanctions clause.
The bank refused to pay the exporter, asserting
that the carrier vessel was allegedly connected
with a sanctioned Syria interest (which could have
resulted in a breach of US sanctions). This asser-
tion was supported solely by the vessel’s inclusion
on an internal compliance watchlist maintained
by the bank.

The Singapore Court of Appeal construed the
sanctions clause strictly and placed the burden
of proof on the bank. The court held that internal
suspicion or uncertainty was insufficient. A party
invoking a sanctions clause must provide objective
evidence that performance would in fact breach
sanctions. In that case, the bank failed to establish
that the vessel was owned at the relevant time by
a sanctioned person: beneficial ownership infor-
mation was incomplete and did not confirm on-
going Syrian control. The court emphasised that
an information deficit and other compliance “red
flags” are not equivalent to legally sufficient proof
of a sanctions breach.

Moreover, the bank sought guidance from OFAC
only after refusing payment, attempting to justify

9 Kilpatrick R. L. Jr,, “Sanctions-Based Impossibility: Siemens
Energy v PDVSA,” Lloyd’s Maritime and Commercial Law
Quarterly (2024): 221-224, esp. 221-222.

% Kuvera Resources Pte Ltd v. JPMorgan Chase Bank NA [2023]
SGCA 28.
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a decision that had been taken based on assump-
tions. The court found this approach improper: in
conditions of uncertainty, the bank should either
have honoured the letter of credit or obtained clear
regulatory guidance before withholding payment.
As it had done neither, the refusal to pay constitut-
ed a breach of the letter of credit. The court ordered
payment, underscoring that sanctions clauses do
not entitle a bank to withhold payment absent
compelling and substantiated grounds.

This judgment illustrates that courts require
a high level of proof regarding the applicability of
sanctions. The risk of potential sanctions conse-
guences does not justify breach of contract. From
the risk allocation perspective, this means that
the sanctions risk largely remains with the party
obligated to perform a payment obligation. If the
law does not directly prohibit payment, the debt-
or (whether a bank under a letter of credit or an
insurer paying insurance indemnity) must identify
all lawful means to perform, for example, paying in
another currency, using alternative payment routes,
or obtaining a specific authorisation.

Thus, international practice tends toward con-
straining the use of sanctions clauses and raising
the standard of proof for sanctions-based imped-
iments. Sanctions are treated as a valid excuse
for non-performance only where performance is
objectively impossible even with maximum dili-
gence. For the Russian insurance sector, this sug-
gests that even when dealing with foreign partners
and sanctions exposure, insurers should actively
deploy compliance-adaptation tools (special pay-
ment-mechanism clauses, alternative performance
clauses, etc.) rather than rely on broadly exculpa-
tory provisions.

National and International Regulation
of Marine Insurance

In the Russian Federation, marine insurance re-
lationships are governed by Chapter 15 of the Mer-
chant Shipping Code of Russian Federation (1999)
(Articles 246-281) and the general insurance pro-
visions of the Civil Code of the Russian Federation.
The Merchant Shipping Code of Russian Federation
defines the marine insurance contract (Article 246),
prescribes formal requirements (written form; in-
surance policy, Articles 248 and 251), and specifies
the insurable interest. The object of insurance may
include any proprietary interest connected with
merchant shipping, including the vessel, cargo,



freight, passage fares, expected profit, shipown-
er liability, as well as reinsurance. The law permits
such interests to be insured with a foreign insurer,
including in respect of vessels flying the Russian
flag, at the shipowner’s election.

The Russian Merchant Shipping Code largely
reflects English law. It enshrines principles closely
connected to classical English marine insurance
rules: indemnity within the loss; invalidity of a con-
tract in the absence of insurable interest (Section 4
of Marine Insurance Act 1906); the insured'’s right
of abandonment (Articles 278-279 of the Merchant
Shipping Code of Russian Federation); double in-
surance (Article 260 of the Merchant Shipping Code
of Russian Federation); subrogation (Article 281 of
the Merchant Shipping Code of Russian Federa-
tion); and the insured’s duty to prevent or minimise
loss (Article 272 of the Merchant Shipping Code of
Russian Federation), analogous to the English “sue
and labour” principle.

General average is of particular importance
as a mechanism for equitable allocation of loss-
es arising from an extraordinary sacrifice made to
preserve the vessel or cargo. For example, if part
of the cargo is jettisoned or the vessel is intention-
ally grounded to save the maritime adventure, the
resulting losses and expenses are apportioned
among all voyage participants pro rata to their in-
terests. The Merchant Shipping Code of the Russian
Federation (Chapter 16) defines general average
(Article 284) and refers to party agreement on the
applicable rules for its adjustment. In practice, bills
of lading and charters typically provide the appli-
cation of the York-Antwerp Rules.

Marine insurance is closely connected with
general average, as insurers commonly cover the
insured’s contribution thereto. The law obliges the
insurer to provide a general average guarantee (or
otherwise furnish security for such contributions)
and to protect the insured’s interests during the
preparation of the adjustment. In practical terms,
the insurer must either provide security in respect
of the insured’s contribution or reimburse the rel-
evant sums subsequently.

At present, the York—-Antwerp Rules are de facto
dominant as a form of informal, non-state codifica-
tion (the YAR 2016 edition is relevant, with a 2022
technical amendment concerning the rate of allow-
ance). These rules have become an international
standard: virtually all bills of lading and charters
incorporate them, and standard insurance terms
often refer expressly to YAR.
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English insurance law continues to exert lead-
ing influence over global marine insurance regu-
lation. As Professor Howard Bennett notes, provi-
sions of the MIA 1906 “de facto dominate marine
insurance worldwide,”and many states have either
drawn upon them or implemented them directly.”
In this sense, the Russian merchant marine insur-
ance section substantially reproduces English law
constructs.

EU law regulates insurance activity primarily
through sectoral directives (such as Insurance Dis-
tribution Directive and Solvency 2), which generally
affect marine insurance only indirectly. By contrast,
EU sanctions regulations have a direct regulato-
ry impact on the sector. Between 2022 and 2025,
the EU adopted the 15% through 18" packages of
amendments to Regulation 833/2014,' and on
18 July 2025 the EU and the UK announced coor-
dinated reductions of the Russian oil “price cap”
to USD 47.60 (with entry into force in September
2025)," thereby affecting the availability of ma-
rine insurance. Sanctions regulations prohibit the
insurance and reinsurance of certain shipments
(for example, the transport of oil priced above the
applicable cap or supplies to Crimea) and prohibit
the satisfaction of claims arising from such prohib-
ited transactions.

Essentially, marine insurance regulation is
multi-layered. National laws provide the underlying
contractual rules. International “soft law” instru-
ments (such as the York—-Antwerp Rules) supple-
ment these rules to ensure uniform practice. Su-
pranational requirements (EU directives, sanctions
regulations) influence market access and party be-
haviour. Sanctions have become a new factor frag-
menting legal regimes: whereas the Lloyd’s market
historically served as a unifying force, the Russian
sector now operates under distinct rules supported
by the state, while Western insurers adhere strictly
to sanctions regulations. This dynamic is closely
connected to the conflict-of-laws issues addressed
below.

" Bennett H., The Law of Marine Insurance, 3" ed. (Oxford: Ox-
ford University Press, 2012), 134.
2. Council Regulation (EU) No. 833/2014 of July 31,2014, con-

cerning restrictive measures in view of Russia’s actions de-
stabilising the situation in Ukraine, [2014] OJ L 229.

3 Council Regulation (EU) 2025/1494 of July 18, 2025,
amending Regulation (EU) No. 833/2014 concerning re-
strictive measures in view of Russia’s actions destabilis-
ing the situation in Ukraine, https://eur-lex.europa.eu/eli/
reg/2025/1494/oj/eng
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Conflict-of-Laws Issues and Commercial
Courts’ Practice

Sanctions have prompted the emergence of
specific conflict-of-laws rules designed to safeguard
Russian interests in the field of marine insurance,
and judicial practice in the period from 2022-2025
has consolidated their application.

1) Exclusive jurisdiction of Russian courts for
disputes involving sanctioned persons

Article 248.1 of the Commercial Procedure
Code of the Russian Federation (introduced in
2020) permits Russian commercial courts to hear
disputes involving sanctioned persons even where
the contract provides for foreign jurisdiction or
arbitration. The Supreme Court of the Russian
Federation confirmed the applicability of this
provision in its Ruling of 28 November 2024 in
case No. A40-214726/2023 (NS Bank v Lukoil Se-
curities BV): despite an LCIA arbitration clause and
an English law choice, a dispute between Russian
companies based on the argument that EU sanc-
tions blocked payment on Eurobonds was held
to fall within Russian jurisdiction™ The Supreme
Court of the Russian Federation held that where
sanctions are the immediate cause of the dispute,
hearing the case abroad calls into question the
independence and impartiality of adjudication,
since a foreign court or arbitral tribunal is, in ef-
fect, compelled to treat the sanctions as lawful.
The Court identified obstacles such as inability to
pay fees in a foreign arbitral institution, inability
to retain foreign counsel, or inability to attend
hearings due to visa and transport restrictions.
The presence of any such factor is sufficient to
transfer proceedings to a Russian court. Thus, the
Supreme Court expanded the practical scope of
Article 248.1: even disputes between two Russian
entities may be brought within Russian jurisdic-
tion where sanctions are the cause of the dispute,
notwithstanding a foreign jurisdiction clause.

Alongside this, Article 248.2 of the Commercial
Procedure Code of the Russian Federation empow-
ers Russian courts to enjoin a party from initiating
or continuing foreign proceedings to circumvent
the jurisdiction of Russian courts (a Russian-style
anti-suit injunction). Taken together, these provi-
sions are designed to neutralise the impact of for-

4 Supreme Court of the Russian Federation, Judicial Division
for Economic Disputes, Ruling of November 28, 2024, case
No. A40-214726/2023.
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eign sanctions on the choice of governing law and
dispute resolution forum.

2) Refusal to recognition and enforcement of
foreign judgments and awards on “public poli-
cy” grounds due to sanctions

Russian law (Article 244 of the Commercial Pro-
cedure Code of Russian Federation; Article 36 of
the Law of the Russian Federation N2. 5338-1“On
International Commercial Arbitration” dated 7 July
1993) permits refusal of recognition or enforcement
of foreign arbitral award where such award would
violate public policy. Until 2022, this ground was
applied relatively rarely, but sanctions have stimu-
lated its use. Judicial practice in late 2022-2024 has
articulated the concept of a“new public policy,” en-
compassing the counter-sanctions Decrees of the
President of the Russian Federation and Resolutions
of the Government. These instruments (including
Decrees No. 79, 81, 252, 254 of 2022, among oth-
ers'®), which introduce restrictions on transactions
involving “unfriendly” states are now regarded as
part of Russia’s fundamental legal order. Conse-
quently, enforcement of a foreign award requiring
conduct in breach of such measures is treated as
contrary to public policy.

On 16 October 2023, a Russian court refused en-
forcement of an LCIA award dated 8 February 2022
in a dispute between a Swiss and a Russian compa-
ny, reasoning that enforcement would breach pres-
idential decrees and Government Order No. 430-r.'¢

> Decree of the President of the Russian Federation No. 79,
“On the Application of Special Economic Measures in Con-
nection with the Unfriendly Actions of the United States
of America and Foreign States and International Organ-
isations Joining Them,” February 28, 2022 (as amended
June 9, 2022, and May 20, 2024); Decree of the President
of the Russian Federation No. 81, “On Additional Tempo-
rary Economic Measures to Ensure the Financial Stabili-
ty of the Russian Federation,” March 1, 2022 (as amended
May 20, 2024); Decree of the President of the Russian Fed-
eration No. 252,“On the Application of Retaliatory Special
Economic Measures in Connection with the Unfriendly Ac-
tions of Certain Foreign States and International Organisa-
tions,”May 3, 2022 (as amended December 22, 2022); De-
cree of the President of the Russian Federation No. 254,
“On the Temporary Procedure for the Performance of Fi-
nancial Obligations in the Sphere of Corporate Relations to
Certain Foreign Creditors,”May 4, 2022 (as amended July 1,
2025); Directive of the Government of the Russian Feder-
ation No. 430-r,“On Approval of the List of Foreign States
and Territories Committing Unfriendly Actions in Relation
to the Russian Federation, Russian Legal Entities and Indi-
viduals,”March 5, 2022 (as amended October 29, 2022).

6 Resolution of the Government of the Russian Federation
No. 430-r, “On Approval of the List of Foreign States and
Territories Committing Unfriendly Actions in Relation to



Similarly, on 24 July 2023 the Commercial Court of
the Moscow District relied on Decree No. 79 (con-
cerning the list of “unfriendly” countries) when re-
fusing recognition of US court judgments.

In a judgment of the Commercial Court of Ros-
tov District dated 16 January 2024, the court ex-
pressly stated that presidential counter-sanctions
decrees constitute a“new public policy” precluding
enforcement of sanctions-related claims.’” In that
case concerning enforcement of an award of the
London Maritime Arbitrators Association between
an Estonian company and a Russian shipping com-
pany, the court identified a range of grounds for
refusal, from improper service and the respondent’s
inability to participate in the arbitral proceedings to
the invalidity of the arbitration clause. The decisive
consideration, however, was that enforcement of
the foreign award would entail payment to a for-
eign creditor without the requisite authorisation of
the Government Commission, which is impermis-
sible under the “new” principles of Russian public
policy. Notably, even awards rendered prior to sanc-
tions may be refused enforcement where, under
new conditions, enforcement would conflict with
fundamental principles (such as equality of parties).
In the case in question, the court observed that by
2022 the parties’ position had materially changed:
the foreign company ceased operations in Russia,
while the Russian party had lost the ability to op-
erate in Switzerland, resulting in an imbalance in-
compatible with the principle of equality.

Accordingly, Russian courts have been active-
ly invoking “public policy” as an exception to the
obligations under the 1958 New York Convention,
refusing recognition and enforcement of foreign
arbitral awards where either their outcome or en-
forcement conflicts with Russian counter-sanc-
tions regulations and fundamental principles of
justice. This practice, particularly in cases decided
in 2023-2024, has become a new reality for marine
insurance substantially reducing the predictability
of cross-border enforcement.

At the same time, the Supreme Court of the Rus-
sian Federation has sought to prevent overbroad
interpretation of the term“public policy."The Court
emphasises the exceptional nature of this ground,
stressing that it must not be used as a means of
reassessing facts or re-litigating the dispute.

the Russian Federation, Russian Legal Entities and Indi-
viduals,”March 5, 2022 (as amended October 29, 2022).

7 Commercial Court of the Moscow District, Ruling of July
24,2023, case No. A40-242631/2022.
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For example, in its Ruling of 4 July 2025 No. 305-
ES25-1488 in case No. A40-148733/2024, the Su-
preme Court set aside lower-court judgments
which had, in effect, revisited the merits of an
award rendered by the Maritime Arbitration Com-
mission at the Chamber of Commerce and Industry
of the Russian Federation. The Supreme Court held
that public policy review does not permit re-eval-
uation of facts or reconsideration of the dispute;
it requires the concrete identification of socially
significant violations of fundamental principles.®
In so doing, the Supreme Court reaffirmed the nar-
row and extraordinary character of intervention
on “public policy” grounds. In the context of sanc-
tions-related disputes, this serves as an important
signal against abuse of “public policy” concept for
the purpose of blocking enforcement on purely
formal grounds. Practically, it means that even
amid sanctions-driven turbulence, arbitral awards
(including those of the Maritime Arbitration Com-
mission at the Chamber of Commerce and Industry
of the Russian Federation) retain a presumption of
enforceability, and Russia’s pro-arbitration stance
remains intact.

3) A conflict of insurance regimes and the
creation of national alternatives

The sanctions period also produced a clash of
regimes in the field of ship insurance, which Russia
has addressed by building national alternatives to
international mechanisms. Russian National Rein-
surance Company has effectively become a monop-
olistic reinsurer of sanctions-related risks, assum-
ing an obligation to cover up to 50% of “sanctions”
losses. As a result, by mid-2022 Russian insurers
fully replaced P&l liability coverage for national
tonnage." Liability limits reached USD 1 billion
per vessel-figures comparable, by order of mag-
nitude, to levels discussed in 2012 in the context
of sanctions against Iran, when Japan considered
state guarantees up to USD 1 billion and India im-
plemented a state insurance scheme with a lower
limit.% In other words, in core parameters (coverage

'8 Commercial Court of the North Caucasus District, Ruling
of April 24, 2024, case No. A53-33710/2023.

1 Reuters, “Russia’s State-Owned RNRC to Reinsure Rus-
sian Oil Shipments, Sources Say,” June 10, 2022, https://
www.reuters.com/business/energy/exclusive-russias-
state-owned-rnrc-reinsure-russian-oil-shipments-sourc-
es-say-2022-06-10/

0 Reuters, “Japan Eyes Guarantees for Ships Carry-
ing Iran Oil - Nikkei,” May 7, 2012, https://www.reu-
ters.com/article/2012/05/07/crude-japan-iran-idU-
SL4E8G701G20120507/
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volume and liability insurance rules), the Russian
pool aims to replicate the conditions of the Inter-
national Group of P&l Clubs.

4) Recognition of Russian policies abroad

In parallel, efforts were undertaken to secure
recognition of Russian insurance policies abroad.
Turkey promptly stated that it would admit tankers
under Russian cover,”’ whereas India and China
initially adopted a wait-and-see approach.? How-
ever, in late 2022, the Ministry of Transport of the
Russian Federation reported that India largely rec-
ognises Russian insurance, while China recognises
it only partially; the final parameters are to be set-
tled through intergovernmental agreements. The
issue did not reach a critical scale (the Russian-flag
fleet accounts for only about 1.5% of foreign trade
cargoes; the remainder is carried by foreign-flag
vessels?®). Key importers of Russian oil continued
to accept vessels covered domestically: neither
China nor India prohibited the entry of tankers of
Russian shipping companies insured through the
Russian pool.

Moreover, during 2023-2025, regulatory-level
recognition began to emerge. In 2025, the Direc-
torate General of Shipping of India included five
Russian insurers (Ingosstrakh, AlfaStrakhovanie,
SOGAZ, VSK, and Soglasie) in the list of companies
authorised to provide insurance for vessels calling
at Indian ports.?* Four of them received five-year
extensions (until 2030), while Soglasie received
authorisation until 2026. This decision was taken
immediately after the tightening of US sanctions

21 Reuters, “Oil Tanker Clears Turkish Shipping Logjam with
Russian Insurance Letter - Document,” December 6, 2022,
https://www.reuters.com/business/energy/oil-tank-
er-clears-turkish-shipping-logjam-with-russian-insur-
ance-letter-document-2022-12-06/; Reuters, “Why Are
Oil Tankers Stuck in Turkish Waters?,” December 8, 2022,
https://www.reuters.com/business/energy/why-are-oil-
tankers-stuck-turkish-waters-2022-12-08/.

22 Interfax, “V Mintranse zayavili, chto Turtsiya priznaet rossi-
iskie strakhovki pri perevozkakh sudami” [The Ministry of
Transport stated that Turkey recognises Russian insurance
for carriage by ships], November 29, 2022, https://www.in-
terfax.ru/world/874642.

2 Tonkovidov (PAO Sovcomflot), “V usloviyakh erozii morsk-
ogo prava”[In Conditions of the Erosion of Maritime Law],
Morskie Vesti Rossii, December 11, 2024, https://morvesti.
ru/analitika/1692/113058/

24 Directorate General of Shipping (India), “Insurance Branch:
List of Approved Non-IG Insurance Companies / Protection
& Indemnity Clubs under Rule 2(e) of the Merchant Ship-
ping (Regulation of Entry of Ships into Ports, Anchorag-
es and Offshore Facilities) Rules, 2012” (undated), https://
www.dgshipping.gov.in/Content/InsuranceBranch.aspx
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in January 2025, under which Ingosstrakh and
AlfaStrakhovanie themselves were added to the
sanctions list.* In substance, the Indian regulator
created an alternative “white list” of insurers outside
the International Group of P&I Clubs, an initiative
reflecting the objective of ensuring uninterrupted
supplies of energy resources from Russia.

The Chinese authorities have not yet formally
announced recognition of Russian insurance cover,
mindful of secondary sanctions risk. In practice,
however, China has been making active use of the
new mechanism: a substantial share of oil exports
is now carried by tankers of the so-called “shadow
fleet” insured outside the Western market, includ-
ing by Russian insurers. According to a Bloomberg
investigation, by summer 2024 at least 20-25% of
tankers carrying Russian oil had cover provided by
Russian insurance companies; the true share may
be higher given that further 15-20% of vessels are
insured in “third” countries (for instance, by insur-
ers in Cameroon or Kyrgyzstan) with reinsurance
support from Russia.?®

Sanctions have complicated both arbitral pro-
ceedings and subsequent enforcement of arbitral
awards. In particular, the participation in proceed-
ings by parties or arbitrators subject to sanctions
may require specific authorisations. In the Unit-
ed States, OFAC rules strictly prohibit providing
services to designated persons without a licence,
rules which extend to arbitration.?” US arbitrators
and counsel engaged in proceedings involving
a sanctioned person required to have OFAC licence;
otherwise, they risk penalties for sanction circum-
vention. In practice, lack of licensing can paralyze
proceedings. In United Media Holdings NV v. Forbes
Media LLC, the arbitration between an American
party and a sanctioned party was suspended on
several occasions because OFAC did not timely is-

% Reuters, “India Expands Russian Insurers’ Pool after US
Sanctions,” January 22, 2025, https://www.reuters.com/
world/india/india-expands-russian-insurers-pool-af-
ter-us-sanctions-2025-01-22/; U.S. Department of the
Treasury, “Treasury Intensifies Sanctions Against Russia...”
(press release, January 10, 2025), https://home.treasury.
gov/news/press-releases/jy2777

% Bloomberg News, “The Secretive World of Russian Oil Tank-
er Insurance Revealed,” October 22, 2024, https://www.
bloomberg.com/news/articles/2024-10-22/the-secretive-
world-of-russian-oil-tanker-insurance-revealed.

27 Javier Coronado (Diaz Reus International Law Firm), “OFAC
Should Loosen Restrictions on Arbitration Services,” The
Legal 500, November 5, 2024, https://www.legal500.com/
developments/thought-leadership/ofac-should-loosen-re-
strictions-on-arbitration-services/
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sue a licence to permit payment of the arbitrators’
fees; only after authorisation was granted could the
dispute proceed to an award.®

In the United Kingdom, legal assistance to des-
ignated persons is generally permissible; however,
receipt of payment for such legal services (includ-
ing reasonable disbursements) requires an OFSI
licence. This applies to participation in court pro-
ceedings and dispute resolution which encompass-
es arbitral representation.? In response to these
constraints, parties increasingly relocate proceed-
ings from Europe and the United States to neutral
jurisdictions in Asia, the Middle East, and elsewhere,
where such barriers are less acute.

Sanctions, however, do not render maritime
disputes non-arbitrable. Arbitration agreements
in maritime contracts remain legally effective, as
confirmed by practice. By way of example, the US
District Court for the Southern District of New York
in Belship Navigation Inc v Sealift Inc compelled the
parties to submit their dispute to arbitration, even
though the charterparty itself was held void for
violating US sanctions against Cuba*. The court
observed that the “public policy” exception under
the 1958 New York Convention is not designed to
accommodate shifting political “winds;” rather, “the
Convention’s “supranational goal is to encourage
the enforcement of international arbitration agree-
ments, and a narrowly national refusal to honour
them would be inconsistent with that objective.”’
Arbitration was therefore permitted, even though
any damages awarded to Belship would in any
event have remained in a blocked account until
the sanctions were lifted. The precedent is instruc-
tive: even where there is an obvious conflict with
sanctions policy, courts safeguard the autonomy
of the arbitration clause by treating it as separable
from the substantive invalidity of the main contract,
in line with the doctrine of separability.

At the enforcement stage, the sanctions regime
is often felt most acutely. Even if arbitration oc-

2 United Media Holdings NV v. Forbes Media LLC, No. 16 Civ.
5926 (S.D.N.Y.2017).

2 HM Treasury, Office of Financial Sanctions Implementation
(OFSI), “UK Financial Sanctions General Guidance” (updat-
ed November 18, 2025), https://www.gov.uk/government/
publications/financial-sanctions-general-guidance/uk-fi-
nancial-sanctions-general-guidance

30 Belship Navigation Co Ltd v Sealift Inc [1995] 1 Lloyd’s Rep
473.

31 Parsons & Whittemore Overseas Co. v. Société Générale de
I'Industrie du Papier, 508 F.2d 969, 974 (2d Cir. 1974).
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curred in a neutral seat, the resulting award may
be unenforceable due to public policy (Article V(2)
(b) of the New York Convention). National courts
assess whether enforcement would violate sanc-
tions restrictions. As discussed, Russian courts tend
to find a public policy violation. Other jurisdictions
take a more nuanced approach: they seek to pre-
serve the Convention’s pro-arbitration spirit while
accounting for sanctions legislation. US courts, for
example, distinguish between recongniting an
award and actual payment. In Ministry of Defense
of Iran v. Cubic Defense, the court recognised an
award in favor of an Iranian party but held that
payment could occur only with an OFAC licence;
confirmation itself did not violate public policy
because funds would remain blocked.3? Similarly,
in Belship the court emphasised that “public policy”
is triggered only by violations of “the most basic
notions of morality and justice,”and enforcement
of an arbitration agreement does not meet that
standard. In addition, some sanctions regimes ex-
plicitly provide that the fulfilment of claims and
enforcement actions facilitating sanctions cir-
cumvention are impermissible (for instance, US
sanctions related to Venezuela may require OFAC
authorisation for payment of arbitration costs).
Accordingly, a sanctions-related award may be
recognised by a court, while its execution may
be contingent on authorisation from the relevant
sanctions authority.

Overall, the sanctions regime requires all partic-
ipants in maritime arbitration—parties, arbitrators,
and courts to continuously account for conflict-of-
laws considerations and sanctions compliance. Nev-
ertheless, core principles of international arbitration
(autonomy of the arbitration agreement, neutrality
of the forum) remain operative even under sanc-
tions pressure. Maritime disputes continue to be
resolved through arbitration, albeit with procedural
adaptations. Arbitrators and counsel increasingly
design sanctions-sensitive solutions, conditional
payment arrangements, escrow structures, alter-
native currencies and banks, and, where necessary,
obtain general or specific regulatory licences to en-

32 Ministry of Defense & Support for the Armed Forces of the Is-
lamic Republic of Iran v. Cubic Defense Systems, Inc., 665 F.3d
1091 (9th Cir. 2011); see also Charvi K. Imposition, “Imposi-
tion of Economic Sanctions: An Embargo on Internation-
al Commercial Arbitration?,” Columbia Law School Arbitra-
tion Law Blog, accessed January 22, 2026, https://aria.law.
columbia.edu/imposition-of-economic-sanctions-an-em-
bargo-on-international-commercial-arbitration/.
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able proceedings. International institutions are also
seeking to develop common approaches to ensure
that sanctions-related disruptions have a minimal
impact on the predictability and enforceability of
awards in maritime commerce.

Conclusion

Marine insurance under sanctions has become
a focal point of legal challenges, generating new
trends. By 2025, the Russian legal system had de-
veloped a comprehensive response to sanctions-re-
lated risks in marine insurance, from establishing
special jurisdiction and refusing the recognition
(and enforcement) of foreign judgments and ar-
bitral awards to building domestic insurance insti-
tutions, thereby reducing conflict-of-laws issues
and preserving the resilience of maritime transport
under sanctions. Russia is constructing an auton-
omous system: direct insurance through national
companies, reinsurance through Russian National
Reinsurance Company, while certain states, such as
China and India, recognise Russian insurance cover.
Iran has pursued a similar trajectory since 2012,
and China in recent years has expanded domestic
insurance capacity to cover its own sanctions ex-
posure. An alternative pool of insurers is emerging,
operating in parallel with the International Group
of P&l Clubs and the Lloyd’s market.

A second trend is heightened attention to con-
tractual legal engineering. A new generation of
sanctions clauses has emerged (including in Lloyd’s
wordings), along with terms providing for contrac-
tual adjustment upon changes in sanctions regimes
and specialised force majeure clauses tailored to
sanctions scenarios. The future trajectory of marine
insurance regulation will depend heavily on politi-
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cal developments. If sanctions ease, global insur-
ance linkages may recover and unified rules may be
developed incorporating lessons from the crisis. For
example, under UN auspices or through specialised
international organizations, a form of “sanctions
protocol” could be adopted, providing temporary
licences for insuring humanitarian shipments or
establishing special settlement mechanisms where
assets are frozen.

If sanctions persist long-term, however, a du-
al-standard environment may become the norm:
parallel legal regimes will demand high expertise
in conflict of laws and international arbitration.
Marine insurance thus increasingly sits at the in-
tersection of private and public law. Lawyers must
account for the Merchant Shipping Code of the
Russian Federation, EU regulations, US statutes (for
example, CAATSA®), and evolving judicial and ar-
bitral practice.

Deep legal analysis is required for each insur-
ance contract and for claims handling in sanc-
tions-affected contexts. The experience of recent
years has exposed vulnerabilities in legal mecha-
nisms while also demonstrating their capacity for
adaptation. Further evolution of insurance law is
likely, through closer coordination among BRICS
and other states and through gradual development
of an international legal consensus in marine insur-
ance grounded in a balanced accommodation of all
maritime trade participants’interests. Only on this
basis can insurance fully perform its core function
again: providing certainty and protection against
risk in global maritime commerce, regardless of
political storms or calms, =

3 Countering America’s Adversaries Through Sanctions Act,
2017.
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BapuHckaa UHecca MuxannosHa,

NMPUYUHHO-CNeACTBEHHOU CBA3U
B MOPCKOM CTPaX0BaHUU

Bonpocel npu4uHHOU €8A3U, 8 pPAMKAX 803/10XKeHUSA 2pAXOAHCKOU 0meemcmegaeHHOCMU 8 002080pHOM
u 0eslUKMHOM npase, 00CMAMOYHO paspabomatsl. Buecme ¢ mem 0aneko He 8ce KOHCMPYKYUU MO2ym
6b/Mb UCNOJ16308aHbI 0717 Yesiell MOPCKO20 CmpaxosaHus. Hecmomps Ha ykazaHHoe, 0718 Nocsie0He20
npobsieMa NpUYUHHOU C8A3U KaKo20-TUub0 mujamesieHO ompaxeHus 8 omedyecmaeHHoU lumepa-
mype He nosly4usna. B cea3u ¢ yKasaHHsIM 8 3cce npednpuHUMaemca noneimka npedcmasume 0630p
cywecmayrouwux poccutickux u 3apybexxHsix UCMOYHUKO8 N0 80NPOCAM onpedesieHUs NpUYUHHOCMU
8 MOPCKOM cmpaxosaHuu. Takxe 6y0em npusedeH aHaAau3 omeyecmaeHHoU Cyoeb6HOU Npakmuku.

Kntoyesvie crosa: MOpCKOe cmpaxosdHue, CmanOGOLj Cﬂy‘-lalj, npquHHo—cneacmeeHHaﬂ C8A3b.

BBepeHmne

PUYMHHO-CNEeACTBEHHAA CBA3b ABNAETCA Of-

HUM 13 TPex HeoO6XOAUMbIX COCTaBNAAOLWNX
CTpaxoBoro cnyvas. HactynneHve nocnefnHero
6e3 yCTaHOBNEHNA NPUYNHHOW CBA3M NOATBEPANTD
He NpeAcTaBnAeTCA BO3MOXKHbIM'.

YKa3aHHOe BEepHO 1 A1 MOPCKOrO CTPaxoBa-
HWA, FAe, C yYeTOM ero cneundurkn, ycTaHoBNEHNE
NMPUYMHHOW CBS3U OCNTOKHEHO, B TOM YuICIe Npu-
pOoJOW MOPCKOrO pelica U nepeceyeHmem paga
MOPCKUX OMacHOCTER?,

' QorenbcoH l0.5. CrpaxoBoe npaBo: TeopeTUyeckme oc-
HOBbI 1 NpPaKTVKa NpUMeHeHUs: moHorpadus. M.: Hopma,
WHdpa-M, 2012. C. 150-152; Apxunosa A.l. BaumHoe cTpa-
XOBaHVie OTBETCTBEHHOCTV 3aCTPOVLLMKOB: HEKOTOPbIE MPOo-
6n1embl 3aKOHOAATENIbHOTO perynnpoBaHns // 3akoHbl Poc-
CUK: OMbIT, aHanm3, Npaktuka. 2015. N2 5. C. 45-51.

2 JleBywkuH A.H., KyabmnHa W.K. icnonHeHne gorosopa
MOPCKOr0 CTpaxoBaHWA B cdepe SKcnnyaTaLmm TpaHcnop-

Mpwn 3TOM ycTaHOBMEHME TaKOW CBA3M He NOoA-
UMHAETCA KaKM-1MO0 00LLIMM NpaBuiam, KoTopble
6bl PacNpPOCTPaAHANNCH Ha BCE IOPUCAMKLUM, YTO
6yneT nanee nocsiefoBaTeNibHO NPOAEMOHCTPU-
poBaHoO B paborTe.

AHanus NpUYNHHO-CNeACTBEHHO CBA3MN
B OTeYeCTBEHHOW uTepaTtype

HauHem c aHann3a oTeyeCcTBEHHOWN JOKTPUHbI.
CTOUT OTMETUTb, UTO BNIOK NUTEPaTYpPbI, MOCBALLEH-
HbI paccMaTprBaeMoi npobneme, LOCTAaTOYHO
HeBeNVIK 1 3a4aCTyl0 OCHOBAH Ha U3JIOXKEeHMWM Mo-
3ULMIA, KOTOpble NpeAcTaB/ieHbl B 3apy6exHbIX
npasonopsakax. [py 3Tom BONpochbl NPUYNHHOCTM
06bIYHO aHaNM3NPYTCA B paMKax CTPaxoBaHUsA
B LIeJIOM.

Ta Npu nepeBo3kKe rpysa B Poccumn n Bennkobputanuu //
TpaHcnopTHoe npaBo. 2022. N2 4. C. 68-75.
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Tak, Hanpumep, OorenbcoH 0.b., ccbinasach
Ha aHIMUNCKoe NpaBo, pa3bupaeT npasuia Npu-
MeHEeHUA AOKTPUHbI HEMOCPEeACTBEHHOW NPUYK-
Hbl. [Tpy ee pacCMOTPEHW YUEHbIM BblgeneHbl TPy
BapuaHTa CBA3N MeXy ONacHOCTbIO, OT KOTOPOW
NpPON3BOANNOCH CTPAXOBaHWE, 1 BPeAOM: a) onac-
HOCTb ABMAETCA NOC/NeAHEN Mo BPpeMeHN 13 Npu-
UMH Bpeaa, 6) onacHOCTb, KOTopana He ABNAETCA
nocnegHen no BpeMeHu, npeawecTsyeT OgHON v
HeCKONbKMM NpUYHaM Bpea, B) COBMECTHOE Mpu-
UYMHeHVe Bpeaa cobbITUAMU, KOTOPbIE He creaytoT
APYr 3a APYrom.

PaccmoTprmM yKazaHHble BapuaHTbl nogpobHee.
MepBbii N3 HUX NCXOQUT N3 TOrO, YTO OMACHOCTb
npeacTaBnAaeT NPUUYNHY Bpeaa, MOCKOMbKY OHa AB-
nAnacb nocnegHen n3 BCex BO3MOKHbIX COObITUN,
KOTOpble NOBNMANN Ha MPUYNHEHNE Bpeaa.

BTopon BapumaHT cBA3M pa3gendercA Ha ABa
cnyyas. lNepBbln KacaeTca cUTyaumn, Korga npu-
UYMHbI Bpeda ABNAITCA NOC/efoBaTeIbHOM Mo Bpe-
MEHU N HeNpepbIBHOW NPUYNHHO-CeACTBEHHOM
LEEMNOYKOMN, TO eCTb KaXkaas NpuymHa Bpena ABnA-
eTca cneacTBMeM npeabiayLwmx u NoCneayoLwmx
NPWYMH. B ;aHHOM KOHTEKCTE MPUBOAMUTCA NpUMep
CO CMepPTbIO BO BpemMs onepauuu, HeobxoammocTb
KOTOpoi Obifia BbI3BaHa HECYACTHbBIM Crlyyaem. [No-
cnegHUn 1 bypeTt ABNATbCA HEMOCPEeACTBEHHON
npuunHoun. Bropow cnyyan npepcraBnaeT cutya-
LMo, NPy KOTOPOW NPUYNHHO-CNeACTBEHHaA Le-
rnoukKa npepBaHa NOCTOPOHHNM OOCTOATENbCTBOM.
MNocnegHee BO3QEMCTBYET Ha LIEMOYKY eLle Ao npu-
YNHEHWA Bpeaa U CTaHOBUTCA HEMOCPEeACTBEHHOM
NPUYMHON Takoro Bpepa. B kauectse npumepa
NPVBOAMTCA Ta Xe CUTyaLua C onepaumen 1 He-
CYACTHbIM CNlyYaeM C OAHNM N3MEHEHWEM: YeSIOBEK
nornbaet 13-3a OTCyTCTBMA HEOOXOANMOrO KONn-
yecTBa KPOBW AnA nepenmMBaHUA, KOTopas npu
00ObIYHbIX 06CTOATENBCTBAX AOKHA ObITh. TO eCTb
B NPVBEAEHHOM Cllyyae HenocpeacTBEHHOM Npu-
YMHOWN CMepTU ABUNOCH OTCYTCTBUE KPOBU ANA
nepenuBaHus.

TpeTnin BapmnaHT CBA3MN UCXOAUT N3 OENCTBUA
ABYX MPUYMH NapannenbHo. B Takon cutyaumm
€C/IN OAHOW N3 TaKNX NPUYNH ABNAETCA OMACHOCTD,
OT KOTOPOW NPOn3BOANNOCH CTPaxoBaHWe, OHa
1 OyaeT ABNATbCA HEMOCPEACTBEHHON NPUYVHON
BHE 3aBMCMMOCTY OT HaNMuMA BTOPOW napannenb-
HO cyLlecTByoLLen®.

B vHbIX paboTax BCTpevaloTcsa yTBepXKAeHUs
O HaNMUMUUN CXOAHDIX, @ TaKXKe UHbIX KOHLENUWUIA

3 @orenbcoH t0.b. Ykas. cou. C. 156-164.
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N NPVHLMMNOB, OAHAKO OHM He PaCcKpPbIBAKOTCA AO-
CTaTOYHO NoapobHO. B yacTHOCTN, yKa3biBaeTcA
Ha NpPaBWNO NPAMON NPUUYNHHON CBA3U, KOTOPOE
OTOXKAECTBNAETCA aBTOPaMu C JOKTPUHOW Herno-
CPenCTBEHHOW NPUUYUHHOCTUY, Ha NpuHUMN 6nu-
XKaWLwen NPUYVHHON CBA3M (CO CCbINKOW Ha paboTbl
SCTOHCKKX aBTOPOB)°.

B KOHTEKCTe MOPCKOro CTpaxoBaHUA NPUUYNH-
HadA CBA3b YNOMUHaeTcA B cTaTbe JleBylwKknHa A.H.
n Ky3bmunHom VK., roe cogepmTca oTcbiika Ha npu-
MeHeHMe KOHLIeNnuumn HenocpeaCcTBEHHOW NPUYUHDI,
CyLecTBYOLLEN B aHIINNCKOM npaBse®.

Takum 06pasom, ecnu NbiTaTbCA onpenennTb
TUN NPUYMHHOCTM, KOTOPbIN NPenMyLLeCTBEHHO
BCTPeYaeTcA B OTeYeCTBEHHOW NUTepaType, B Kave-
CTBe TaKOBOrO, BEpOATHEe BCEro, MOXXHO Ha3BaTb
JOKTPUHY HEMOCPEACTBEHHOW MPUYNHHOCTU, KO-
TOpasA OCHOBaHa Ha aHIIMINCKOM Npas.e.

AHanuns NpUYNHHO-CNEeACTBEHHO CBA3N
B 3apy6exxHol nuTepartype

Mepenpem K aHanu3y 3apybexkHol n1TepaTypbl,
YUUTbIBAIOLLIEN, B TOM YMCIie TeHAeHL MM CyaebHow
NPaKTVKK, N NPpOoaHanmM3npyem BONpPOChl MPUYH-
HocTM B AHrunu, CKaHAMHABCKUX cTpaHax, n KHP.

A. AHenus

B cekuum 55(1) 3aKoHa 0 MOPCKOM CTPaxoBaHW
1906 r., Kak 1 B cekumax 557 n 652 cooTBeTcTBY!O-
Wmx 3akoHoB HoBol 3enaHgun 1 ABCTpanuu, gnsa
onpepeneHna OTBETCTBEHHOCTU CTPAXOBLLMKa 3a-
KpenseH NpUHUMUN HeMOCPeACTBEHHON NPUYMHbI
(“proximate cause”)®. Mpun 3TOM OTBET Ha BOMpPOC,

4 bopmortos A. B. CTpyKkTypa cTpaxoBoro cnyyas //AkTyasnb-
Hble Npobnembl poccuiickoro npasa. 2009. Ne. 3. C. 294,

> KpateHko M.B., Jly1k O.-t0. CoBpemeHHas mofenb KOMMeH-
cauMoHHoro ctpaxoBaHua (indemnity insurance) n nep-
CMeKTUBbI ee BOMJIOLEHMA B pOCCUNCKOM npase // BecT-
HUK Mepmckoro yHuBepcuTeTa. lOpuanueckme Hayku.
2020.N2 4. C. 768.

¢ JleBywkuH A.H., KysbmuHa U.K. Yka3 cou. C. 68-75.

7 Marine Insurance Act 1908 [Electronic resource]
available at URL: https://www.legislation.govt.nz/act/
public/1908/0112/latest/whole.html (date of access:
10.09.2025).

8 Marine Insurance Act 1909 [Electronic resource] available
at URL: https://www.legislation.gov.au/C1909A00011/
latest/text (date of access: 10.09.2025).

° Marine Insurance Act 1906 [Electronic resource] available
at URL: https://www.legislation.gov.uk/ukpga/Edw7/6/41
(date of access: 10.09.2025).
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YTO KOHKPETHO ABMAETCA HeNoCcpenCTBEHHON Npu-
UYMHOW, OTCYTCTBYET.

MNepBoHayanbHO, aHrMIACKas cygebHadA npak-
TUKa ucxoguna us Toro, YTo HernoCcpeaCTBEHHON
NPVYNHON ABNAETCA Ta, KOTopas Hanbornee 65v3Ka
Mo BPEMEHU K BO3HMKHOBEHMIO yulep6a'®. [laHHas
KoHLenuma npocyuiectsoBana go gena Leyland
Shipping CO Ltd v Norwich Union Fire Insurance
Society Ltd,"" yctaHOBMBLUEro TecT Ha 3¢pdeKTnB-
HocTb (“test of efficiency”), roe HenmocpeacTBEHHON
NPUYMHON CTana Ta, KOTopasa ABMAETCA Hernocpea-
CTBEHHOW no cBoel 3pPeKTUBHOCTN. ITO Noa-
pa3symeBasno B TOM YucCile TO, YTO TaKas peasibHas
3¢ deKTUBHOCTb JOMKHA COXPAHATbCA BHE 3aBU-
CUMOCTM OT BO3HUKHOBEHWA UHbIX MPUYNH. Takxe
B YKa3aHHOM Jesie 6bls10 NoguepKHYTO, YTO Npu-
UMHHO-CNEeACTBEHHAA CBA3b NpeAcTaBnaeT cobon
He uenoyky cobbituii (“chain”), a nx cetb (“net”). 310
CBA3aHO C TeM, YTO 3a4acTyto coyeTaHne obcTos-
TesIbCTB 3TO He MPOCTO Lenoyka nocnefoBatenb-
HbIX COObITMI. HenocpeacTBeHHAA NPUYNHA B AaH-
HOW ceTn JonXHa ObITb Hanbonee CyLeCTBEHHON
n 3pdeKTUBHON'2,

BnocnencTtBum K yKkasaHHOMy TecTy Ha addek-
TUBHOCTb, BBUAY KPUTUKW, CBA3AHHOW C MPUHATUEM
NMPOW3BOJIbHBIX PELUEHUI NPW ONpeaesieHnn He-
nocpeacTBeHHOV NPUYMHbI, CTan AONOAHUTENbHO
NPUMEHATLCA TECT Ha 34pPaBbIn cmbich (“common
sense test”). [laHHbIN TECT, KAK OTMEYaNoch B fese
Humber Oil Terminal Trustee Ltd v Owners of the
Sivand’® nogpa3symeBaeT pa3pelleHne Bonpoca
B COOTBETCTBUU C MbICAIUTENIbHBIMY MpoLieccamm
HOPMasibHOIO YeNIOBEKA, @ TaKXKe 3HaHMeM BCex
CyLEeCTBEHHbIX 06CTOATENbCTB Aena'’.

lMomMmmo 3akoHofaTeNbHO YCTaHOBNEHHOW KOH-
uenumm HenoCPeaCTBEHHON MPUYUHbI aHTNN-
CKOW cyaebHOM NpaKTUKe Tak»Ke N3BeCTHbI CrlyYau
CONyTCTBYOLWMX NPUYMH (“concurrent causes”).
OHu nogpasymeBatoT BO3MOXHOCTb YCTaHOBIEHMA
HECKONbKMX OQHOBPEMEHHbIX HEMOCPEeACTBEH-
HbIX MPUYVH, KaK, Hanpumep, B gene JJ Lloyd in-

1 Manopo B., Merkin R. A critical analysis of causation rules
in Marine Insurance // BESTUUR. 2021.T. 9. N2, 2. P. 101.

" Leyland Shipping Co Ltd v Norwich Union Fire Insurance So-
ciety Ltd [1918] AC 350 (HL).

2. Song M. Rules of causation under marine insurance law
from the perspective of marine risks and losses: thesis.
University of Southampton, 2012. P. 20.

3 Humber Oil Terminal Trustee Ltd v Owners of the Sivand
[1998] 2 Lloyd’s Rep 97.

% Song M. Op. cit. P. 27.
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struments Ltd v Northern Star Insurance Co Ltd™.
AHaANoOrnMyHbIA BbIBOA OblN TaKkKe cAenaH B aene
Wayne Tank and Pump Co Ltd v Employers Liability
Assurance Corporation Ltd'®. B peweHumn no Hemy
6blS10 NOAYEPKHYTO, UTO HET HEOBXOAUMOCTHU UC-
KaTb JOMUHMPYIOLLYIO NMPUYMHY, KOrAa ecTb ABe
NPUYMHbBI, KOTOPblE MOXHO OXapaKTepn3oBaTb
B KauecTBe 3pPeKTUBHbIX'.

Mpn 3Tom nocnegHee Oeno ABASETCA TaKXe
BaXKHbIM NMPeLefeHTOM A CUTyaLuK, KOr4a OfHa
N3 TaKMX OMACHOCTEN ABNAETCA UCKITIOYEHHbIM pU-
CKOM Ans uenen ctpaxoBaHus. Ecnu yuwep6 Bos-
HUK B CBA3M C MCKITIOYEHHbIM PUCKOM, CTPAXOBLLMK
3a Hero He oTBeYaeT. COOTBETCTBEHHO, EC/IN UCKJTIO-
YEeHHbIN pUCK ByaeT UMeTb NPerNMyLLeCTBEHHYIO
CuUIy, CTPaxoBLUMK He byaeT npuBeYeH K OTBeT-
CTBEHHOCTU'S,

Takum 06pa3om, B aHINIMIACKOM MNpaBe pacnpo-
CTpaHeHa KOHLeNnuMsa HenocpeacTBEHHOWN Npu-
UMHHOCTU, KOTOPAs [OJIXKHA TONKOBATbCA C yYeTOM
TeCTOB Ha 3$PEKTUBHOCTb U 34paBbli cMblcs. Mpu
STOM TaK»Ke AOMYCKAETCA BO3MOXHOCTb CYLLECTBO-
BaHWA HECKONbKNX HEMOCPELACTBEHHbBIX MPUYNH.

b. CkaHOuHasckue cmpaHol

Mepengem K pacCMOTPEHNIO BONPOCOB Npu-
YnHHocTK B CKaHAMHABCKMX CTpaHax. B gaHHOM
pasgene noa nocnegHUMKM NoHuUMatoTca laHua,
OuHnaHaua, Hopeerua u LLseuna. HecmoTps Ha To,
UTO UCTOPUYECKU Y KaXKAOM U3 3TUX CTPaH Obinu
CBOW YCJI0BMA MOPCKOTO CTPaxoBaHUA, NOCTeNeH-
HO, CTPaXOBLUNKAMUN 1 UX KNUeHTaMu Obli caenaH
nepexopn K UCNosib30BaHNIO 00LLeCKaHAVHABCKUX
YCNOBUW CTPaxoBaHMA Ha OCHOBe HOpBEKCKMX
MnaHos Mopckoro CtpaxoBaHua (“Norwegian
Marine Insurance Plans”)'’. Tak, Ha 6a3e nocneg-
Hero cocCTaBJ/ieH HbiHe aencTeytowmnii CeBepHbIn
Mnan Mopckoro CtpaxoBaHua 2023%, YKa3zaHHbI
MnaH o6beanHAeT 3aKkoHo4aTeNbHblE U [OrOBOP-
Hble nonoxeHna CKaHAMHABCKNX CTPaH, a TakxKe

15 JJ Lloyd instruments Ltd v Northern Star Insurance Co Ltd
[1987] 1 Lloyd’s Rep 32. Song M. ibid, p. 59.

® " Wayne Tank and Pump Co Ltd v Employers Liability Assurance
Corporation Ltd [1973] 2 Lloyd’s Rep 237.

7 Johansson H. Causation in Hull Insurance-A Comparison
of English and Nordic Marine Insurance. 2013. P. 18.

8 Song M. Op. cit. P. 56.

' Lauri Railas. Causation and Burden of Proof in Nordic
Marine Insurance // Commercial Arbitration. P. 102.

20 The Nordic Marine Insurance Plan of 2013, Version 2023,
https://www.nordicplan.org/the-plan/.
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MaTepuarsbl cynebHom npakTrkn?'. B MNnaHe 3atpa-
rMBaKTCA M BOMNPOCHI MPUYNHHO-C/IELCTBEHHOM
CBA3W CO CCbIIKAMM Ha YKa3aHHble NOJoXKeHuA
1 MaTepuansbl.

Tak, B cooTBeTCcTBUM C N. 2-13 lNnaHa B cnyyae,
ecnu Bpeg 6bin BbiI3BaH COYETAHMEM HECKONbKUX
OrMacHOCTeN, U OAHA NN HECKOSMbKO N3 HUX He MOo-
KpbIBalOTCA CTPaxoBaHMeM, Bpeq pacnpenenset-
CA Mexay OTAeNbHbIMW ONACHOCTAMU COMMACHO UX
BAVAHMIO HA BO3HUKHOBEHME TaKOro Bpeada 1 ero
pa3mep%

B cooTBeTCTBUM C KOMMEHTapmemM K faHHOMY
MYHKTY OTMEYAETCA, YTO NPY COUYETAHNM Pa3SINYHbIX
OMacHOCTEN, He CBA3aHHbIX C BOEHHbIMU PUCKaMU
(um noceAweH n. 2-14 MnaHa), AencTByeT NPaBUIo
nponopunoHanbHoro pacnpegenenus (“rule of ap-
portionment”). [lnA Takoro peleHnsa NpucyTCTBy-
eT pag gosofoB. Bo-nepBsbix, pa3mep cTpaxoBow
npemumn 6yaeT HaXo4UTbCA B “NpaBubHON” Npo-
nopLmn MO OTHOLLEHWIO K CTPAXOBOMY MOKPbITUIO,
TaK KaK CTPaxoBLMK He OyaeT HecTu OTBETCTBEH-
HOCTb 32 OMACHOCTW, KOTOPbIV BbIXOAAT 32 paMKu
TaKoro MOKPbITAA, HO OKa3blBalOT BUAHME Ha BPeA.
Bo-BTOpbIX, NpONOpLUMOHanbHOe pacnpeaeneHme
COOTBETCTBYET MPUHLNMNY CNPaBeaaMBOCTH, MO-
CKOJIbKY ynsiata CTPaxoBOW NPeMUnN NPOUCXOANT
B OTHOLLUEHWW COrNacoBaHHbIX PUCKOB, 1 3aCTPaxo-
BaHHOE NNLIO He MOKeT TpeboBaTb BO3MELLEHNA
B CJyyae, eCnv Bpe[ BO3HMK BCIEACTBME HEMOKPbI-
TbIX onacHocTen. Kpome Toro, nogxon COOTBETCTBYET
no cmbicny 1 CKaHANHABCKOMY 3aKOHY O CTpaxo-
BbIx gorosopax (“Nordic Insurance Contracts Acts”),
B COOTBETCTBUY C KOTOPbIM CTPaXOBOE BO3MELLEHNE
NOANEXNT YMEHbBLUEHWIO B CJyYae, ec/iv 3aCTpaxo-
BaHHOe L0 HapyLWMIo cBou 0bA3aTenbCTBa.

MprHUKMN NponopuMOHanbHOro pacnpeaene-
HWA, COrlacHO KOMMEHTapuio, OCHOBaH Ha pAafe
npasun. Bo-nepBbix, 0NacHOCTX NoApa3aenatTca
Ha 3Hauumble (“relevant”) n He3Hauumble (“non-rele-
vant”). Tak, HeOCTaTOUYHO, YTOObI ONACHOCTb ABNSA-
nacb ycsioBUEM BO3HUKHOBEHMA Bpea. B cnyuae,
ec/In NOCNeAcTBUA ONAaCHOCTY He ABAAITCA 3Ha-
YMMbIM, TO eMy MOXHO npucsonTb Bec 0. B cBA3n
C 3TVM JOMYCKaeTCa pacnpeaenieHre, Npu KOTopom
OQHOMY MOCNeACTBUIO ONACHOCTN NPUCBaNBaEeTCA
Bec 0, a gpyromy, Hanpumep, 100. B Takom cnyyae
CTPaxoBLYMK HECET OTBETCTBEHHOCTb, KaK ecsn Obl
Bpen 6bl1 NPUUYNHEH NCKTIOUNTENBHO ONACHOCTbIO
c Becom 100.

21 Lauri Railas. Op. cit. P. 102.
22 The Nordic Marine Insurance Plan.
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B cnyyae coyetaHuA ABYyX onacHOCTen, OfHa
N3 KOTOPbIX BO3HMKIA NO3Ke, CYNTAETCA, UTO
NpeanonoXuTenbHO HaMBONbLLNA BEC JOJKEH
npupaBaTbCcA NocnegHen onacHOCTU. 3HaueHne
nepBOHaYaNbHOW OMAaCHOCTN OLLEHNBAETCA B 3a-
BUCUMOCTM OT CTEMEeHN BEPOATHOCTN BO3HNKHO-
BeHUA ywepba.

B cutyaumm, Korga HoBas NpUUYMHA BMeLLVBaeT-
CA B X0 COOBITUI y>Ke NOCe HACTYNIeHUs Bpeaa,
NULWb yBENNUMNBAsA €ro, CYNTAeTCA, YTo yulepb pac-
npegenAeTca B 3aBUCUMOCTU OT OL€HKU BEPOAT-
HOCTU TOrO, YTO NepBas NPMUYNHA CNPOBOLIMPOBana
BTOPYI0%.

MyHKT 2-14 MNnaHa KacaeTcA coyeTaHNA BOEH-
HbIX 1 MOPCKMX PUCKOB M YCTaHaBNMBAET, UTO Bpes
cuMTaeTCcA NPUYMHEHHbBIM OMACHOCTbIO, KOTOpas
ABNAETCA OMUHMPYIOLWEN NpuUYnHON. [pun 3ToMm,
B C/lyyae, ecnu CyLecTBOBaNIO HECKObKO onac-
HOCTEN N YCTaHOBUTb AOMUHUNPYIOLYIO HEBO3-
MOXHO, CYMTAETCA, YTO TaKme ONacHOCTU OKa3anu
paBHOe BNMAHKE Ha BO3HKHOBeHME Bpeda®t. Kak
BUAHO 13 GOpMynnpoBKU M. 2-14 HopMa B LieSIoM
OCHOBbIBAETCA HA fOKTPUHE JOMUHUPYIOLWEN Npn-
ynHbl (“dominant-cause doctrine”). To ecTb Bpen
CUMTAETCA MNOSTHOCTBIO NPUYUHEHHBIM TON Pa3HO-
BUAHOCTbIO ONAaCHOCTEN, KOTOPas ABNAETCA npe-
obnapatowen®,

pw 3TOM CTOUT yunTbIBaTb, YTO B COOTBETCTBUN
¢ n. 2-15 MnaHa BblgenaeTca rpynna BOEHHbIX pu-
CKOB, KOTOpble B, No6om cnyyae, OyayT ABNATbCA
AOMUHMpYIOLWEen NPUYMHON. Tak, Hanpumep, K HAM
OTHOCUTCA yLWep6, BO3HUKLLNIA BCeCTBUE MNO-
BPEeXAEHNA CyaHa B pe3ynbTaTe NPUMEHEHUSA OPY-
XKV B XO[€e BOEHHbIX MaHEBPOB B MUPHOE BpemMs®,

[JononHUTeNnbHO OTMETUM, YTO BOMPOCHI pac-
npegeneHnsa BOEHHbIX 1 MOPCKNX PUCKOB And paja
CTpaH BCe elle OCTalTCA AOCTaTOYHO BaXKHbIMU.
Mpwn 3TOM perynnpoBaHue faneko He Bcerga fAB-
naetca cxofHbiM. Tak, Hanpumep, B CTpaxoBom
kopekce OpaHuUKM B OTANYME OT PAaCCMOTPEHHOTO
perynnpoBaHnA B CKaHAMHABCKNX CTPaHax, CTa-
TbA L172-17 npamo npegycmaTpuBaeT, YTo npu

2 Clause 2-13. Combination of perils, URL: https://www.nor-
dicplan.org/commentary/part-one/chapter-2/section-2/#-
clause-2-13.

2 The Nordic Marine Insurance Plan.
% Clause 2-14. Combination of marine and war perils, https://

www.nordicplan.org/the-plan/part-one/chapter-2/sec-
tion-2/#clause-2-14.

% Clause 2-15. Losses deemed to be caused entirely by war
perils, https://www.nordicplan.org/commentary/part-one/
chapter-2/section-2/#clause-2-15.
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HaMUYNN COMHEHWIA, BPef CYMTAETCA BO3HUKILMM
B pe3ysibTaTe MOPCKOro pucka?’.

MoabIToXMBasA AaHHbIN pa3gen, B CKaHAVHAB-
CKUX CTpaHax, B 0T/iMume oT BenukobputaHuu, npe-
MMYLLIECTBEHHO NPUMEHSETCA NPUHLMN Nponop-
LMOHANbHOrO pacnpepeneHuns, rae nocneacTeme
KaX[10l1 OMacHOCTV OLI€HNBAETCS OTAENBHO.

B. KHP

3akoHopgaTenbcTBo KHP npsAmMo He Ha3blBaeT npa-
BUWJI1a, MPYIMEHVIMbIe MPY OLeHKe NPUYNHHO-CNea-
CTBeHHOU cBA3K*®, BmecTe ¢ Tem nocnegHas cyneob-
Has NpaKTKa CBUAETE/IbCTBYET O Mepexofe OT KOH-
Lenuum HenocpeaCcTBEHHOM MPUYNHBI K KOHLLENLIAM
pacnpeneneHHON oTBeTCTBEHHOCTU. Mo cmbicny
nocnefHen yumTbiBaOTCA BCE CONYTCTBYOLLME NPU-
UMHbI HAaCTYMNJIEHUA Bpea, BKIOYas, B TOM Uncse
He 3acTpaxXoBaHHbIe U UCKJTIOYEHHble PUCKI.

Taknm 06pa3om, BONPOCh! MPUYMHHOCTM B pac-
CMOTPEHHbIX TPeX NPaBonopAgKax Ha TEKYLLMIA MO-
MEHT pa3peLUaroTca No-pasHoMy. BbiABUTb Ana HUX
KaKyo-nmbo egnHy0 JOMUHMPYHIOLLYIO KOHLEeNLUumo
NPUYMHHOCTM He NPeLCTaBNAETCA BO3MOMKHbIM.

AHann3 BonpoCcoB NPUUYMHHOCTM B POCCUNCKON
cynebHom npakTrke

B poccuiickor cynebHom npakTuke BONpocChl
NPUYMHHOCTM 3a4acTyHo pa3peLlaoTca Npu Nomo-
LK SKCNEPTU3 1 3aKJTIYEHNU Pa3fINYHbIX CyObeK-
TOB U OPraHoOB, KOTOPble BbIABAAIT CBA3b MeXAy
onacHocTbio 1 Bpegom?®'. Tak, Hanpumep, B fene
no ncky OAO «CAK «3HeprorapaHT» «4encTBUTENb-
HOW» NPUYUHON rMbenu CyHa CTasin COBEPLUEHHbIe
KanuTaHOM CyfHA HaBUraLMOHHbIe OWWOKHN, UTO

% Code des assurances. Titre VIl : Les contrats d'assurance
maritime, aérienne et aéronautique, fluviale et lacustre,
sur marchandises transportées par tous modes et de
responsabilité civile spatiale (Articles L171-1 a L176-5),
https://www.legifrance.gouv.fr/codes/section_Ic/LE-
GITEXT000006073984/LEGISCTA000006142749/.

2 The Proximate Cause Doctrine: An Analysis of Chinese Ma-
rine Insurance Cases, https://www.gzhsfy.gov.cn/hsmh/
web/content?gid=89674; Zhao L. Insurer’s liability under
concurrent causation: English law and Chinese law com-
pared // Legal Studies. 2022. Vol. 42. N2. 1. P. 125.

2 The Proximate Cause Doctrine, ibid.
30 Zhao L. Op.cit. P. 122.

31 Cm., Hanpumep, MocTaHoBNeHNe ApBUTpaxKHOro cyaa
[anbHeBocTouHOro okpyra ot 20.06.2024 no geny N2 A51-
17194/2023; MNoctaHoBneHne ApbutpaxHoro cyga Ce-
Bepo-3anagHoro okpyra ot 25.11.2020 no geny N2 A56-
102256/2018; MocTtaHoBNeHne ApbuTpakHoro cyna
CeBepo-3anagHoro okpyra ot 03.11.2020 no geny N2 A56-
104785/2018.

I11. 3CCE N0 MOPCKOMY TPABY

6bIN0 yCTaHOBNEHO cyAebHbIMU 1 BHECYAeOHbIMM
aKkcnepTamu2, Kakume-nmbo camocTosiTeNibHble nog-
pO6HbIe UCCIef0BaHMA pacCMaTPXIBAaEMO CBA3N
1 ee BULOB cyfebHan NpakTKa He COQepPXNT.

BmecTe ¢ Tem pAg gen cBssaHbl C TakuMuy dak-
TUYECKMMUN OOCTOATENIbCTBAMMU, NMPU KOTOPBIX CYAbI
BbIHY>X[E€Hbl aHaNM3MpPOBaTb BAUAHNE HECKONb-
KUX MPUYMH Ha BO3HUKLLMA ywep6. Tak, Hanpumep,
B Aene no ncky MNMAO «JIOPI» HapyLlieHne ycno-
BUIN N CPOKOB AeNCTBUA pa3peLleHmni, BblAaHHbIX
Ha nnaBaHue B CeBepHOM MOPCKOM MyTK, MO CYTH,
6b1J10 MPU3HAHO OCHOBHOW NPUYKHON aBapuun. MNpwu
3TOM YKa3aHHYI0 HEOCTOPOXHOCTb B AeCTBUAX
CTpaxoBaTesiA He CMOTO0 «HMUBENMPOBATb» HEMPU-
HATUe LLUTabom MOpPCKIMX onepaunin Hagnexalymx
mep*3.

Bonpocbl aHanmn3a HECKONbKUX MPUUYNH MOXHO
BCTpeTuTb Takke 1 B gene no ncky CAO «BCKy. Tak,
CYAOM, B TOM UMCIie NpU NOMOLLM 3aKStoueHunaA Po-
CTpaHcHaA30pa, OblNo YCTaHOBNEHO, YTO MMEHHO
LEeNCTBMA KanuTaHa NoBJIeKN aBapuio Ha CyaHe.
[oBoabl OTBETUMKA O TOM, YTO NPUYMHON aBapun
CTanu AenCTBUA NoLMaHa bl OTKIIOHEHbI CYAOM.
B kauectBe 060CHOBaHUA OTMEYANoCh, YTO OTCYT-
CTBYIOT JOKa3aTesIbCTBa TOrO, UTO aBapyiA BO3HUKIA
Obl N3-3a eNCTBUIA NoLMaHa, ecnu 6bl KanuTaHoM
BbIMOJIHW/ BCE YCTAaHOB/IEHHblE TPpeboBaHNA Haa-
nexalmm obpasom®*, YkasaHHble fena CBUAeTeSb-
CTBYET O NPUMEHEHMM MPaB, CXOXKNX C JOKTPU-
HOW HENMOCPeACTBEHHOWN NPUYMHHOCTU, MOCKONbKY
CyZbl onpeaensany OCHOBHY NPUYNHY, YTO He nog-
pa3ymeBano BO3MOXKHOCTM HaNNuua AByX OTAesb-
HbIX NPWYMH, BNEKYLNX YLiepb COBMECTHO.

BmecTe ¢ TeM, C yueTom HEMONIHOrO 060CHOBa-
HUA NPUYNHHO-CNEACTBEHHON CBA3M B CyAebHbIX
aKTax, AenaTtb Kakne-nnbo okoHYaTeNlbHble BbIBObI
B OTHOLLEHWY TaKOW CBA3U He NpeCcTaBsAeTCA BO3-
MO>XHbIM. OHaKo BOMPOChI MPUYMHHOCTU B COpax
0 MOPCKOM CTPaxXOBaHUWN NOAHMMAIOTCA, U B pAge
CJlyyaeB peLlatloTca Mo aHanornm C JOKTPUHON He-
nocpeacTBEHHOW NPUYHbI.

3aKniouyeHue

AHanmn3 oTeyecTBEHHOW nUTepaTypbl CBMAe-
TenbCTByeT 06 OTCYTCTBMM HAayYHOro MHTEpeca

32 TocTaHoBeHne ApOUTPaKHOro cyaa MOCKOBCKOIO OKpy-
ra ot 23.05.2017 no geny N2 A40-145408/12.

3 TocTaHoBneHMe YeTBepTOro apouUTparkHOro anensLnoH-
Horo cyfa oT 24.09.2025 no geny N2 A58-5530/2023.

3 PeweHune ApbuTpaxkHoro cyaa Hukeropoackon obnactu
01 09.12.2023 no geny N2 A43-101/2021.
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K BOMpocam onpefeneHnsa NpuYnHHON CBA3NU
B KOHTEKCTe MOPCKOro CTpaxoBaHuA. 3a4acTyto pac-
cmaTpuBaemas npobnemaTtika ynommHaeTca NnLlib
B KOHTEKCTe CTPaxOBaHUA B LIeIOM C OTCbI/IKaMu
Ha MHOCTPAHHOE perynnpoBaHre n 3apybexHble
LOKTPUHANbHbIE MCTOYHUKN.

Mpwn 3TOM, cxoaa 13 o630pa NocegHUX He-
BO3MO>KHO OnpefennTb Kakon-nnmbo rnaBeHCTBY-
IOWMI NPUHLUN onpeaeneHna NPUYMHHON CBA3N,
MOCKOJMbKY, B YaCTHOCTK, B BennkobpuTtaHun 3a-
KOHOZaTeNbHO 3aKpenieHHOW ABNAETCA JOKTPMHA
HenocpenCcTBEHHON NpUYnHbl, B CKaHANHABCKNX
CTpaHax, BHe KOHTEKCTa COOTHOLUEHNI BOEHHbIX
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N MOPCKUX PUCKOB, NPUMEHAETCA NPUHLUN NPO-
NOPLUNOHANBbHOrO pacnpegeneHns, a NpakTnuka
KHP Ha gaHHOM 3Tane NCXOAUT UCKIOYNTENIbHO
13 NpPUHLMNA pacnpeaesnieHHON OTBETCTBEHHOCTN.

Kpome Toro, B KOHTEKCTe HeJOCTaTOYHOIO UH-
Tepeca K MPUYNHHOW CBA3M B POCCUNCKON NnUTepa-
Type CTOUT OTMETUTb, YTO OTHOCUTESIbHO HEMHOTO-
YMCIIeHHaA POCCUMINCKAA NPaKTKa CBUAETENbCTBYET
0 TOM, UTO BCe ellle CyLeCTBYIOT ief1a, pa3peLleHune
KOTOPbIX HE OrPaHNYNBAETCA N3YUYEHEM MOATOTOB-
NEHHbIX cyaebHbIX N BHeCyaeOHbIX 3aK/TloUYeHWIA.
B Takux ciiyyasx cyfibl ICNOMb3yoT JOBOAbI, CXOXKNMeE
C AOKTPMHOW HEeNnoCpeaCTBEHHOW NPUYMHbDI. B
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Determining Causation in Marine

Insurance

Issues of causation, within the framework of civil liability in contract and tort law, have been sufficiently
developed. At the same time, not all of these concepts can be used for the purposes of marine insurance.
Nevertheless, the issue of causation has not been thoroughly addressed in Russian scholarship. In connec-
tion with the above, this paper attempts to provide an overview of existing Russian and foreign sources on
the determination of causality in marine insurance. In addition, an analysis of domestic judicial practice

will be provided.

Key words: marine insurance, insurable event, causation.

Introduction

ausality is one of the three necessary compo-

nents of an insured event. Without establishing
causality, it is impossible to confirm the occurrence
of the latter.

The same applies to marine insurance, where,
given its specific nature, establishing causality is
complicated, including by the nature of shipping
and the encountering of a number of maritime
hazards.?

Furthermore, establishing causality is not sub-
ject to any general rules that apply to all jurisdic-
tions, as will be demonstrated later in this paper.

' Fogelson Y.B. Insurance Law: Theoretical Foundations
and Practical Application: Monograph. Moscow: Norma,
Infra-M, 2012. P. 150-152; Arkhipova A A.G. Mutual Insur-
ance of Developers’ Liability: Some Problems of Legislative
Regulation // Laws of Russia: Experience, Analysis, Practice.
2015.No. 5. P. 45-51.

2 Levushkin A.N., Kuzmina I.K. Performance of a marine in-
surance contract in the field of transport operation for the
carriage of goods in Russia and the United Kingdom //
Transport Law. 2022. No. 4. P. 68-75.

A Review of Causality in Russian Academic
Literature

To begin with, let us examine Russian academic
literature. It should be noted that the body of lit-
erature devoted to the issue under consideration
is relatively small and often based on the presen-
tation of positions that are represented in foreign
legal systems. Meanwhile, questions of causality are
usually analyzed within the framework of insurance
in general.

For example, Fogelson Y.B., referring to English
law, examines the rules of application of the doc-
trine of proximate cause. In his analysis, the scholar
identifies three types of connection between the
peril insured against and the damage: a) the peril
is the last in time among the causes of damage,
b) the peril, which is not the last in time, precedes
one or more causes of damage, ¢) joint causation of
damage by events that do not follow one another.

Let us consider these variants in more detail.
The first one is based on the assumption that peril
constitutes the cause of damage, since it was the
last of all possible events that contributed to it.
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The second option is divided into two cases. The
first concerns a situation where the causes of dam-
age are a sequential and continuous chain of cause
and effect, i.e., each cause of damage is a conse-
quence of the previous and subsequent causes. In
this context, there is an example of death during
an operation, the necessity of which was caused by
an accident. The latter will be the proximate cause.
The second case represents a situation in which
the chain of causality is interrupted by an extra-
neous circumstance. The latter affects the chain
even before the damage is caused and becomes
the proximate cause of such damage. The same
situation with surgery and an accident is given as
an example, with one change: the person dies due
to the lack of the necessary amount of blood for
transfusion, which should be available under nor-
mal circumstances. That is, in the case cited, the
proximate cause of death was the lack of blood
for transfusion.

The third type of causation arises from two
causes occurring in parallel. In such a situation, if
one of these causes is the peril against which the
insurance was taken out, it will be the proximate
cause regardless of the existence of the second
parallel cause.?

Other studies refer to the existence of similar
and other concepts and principles, but they are
not described in sufficient detail. In particular,
reference is made to the rule of direct causali-
ty, which the authors identify with the doctrine
of proximate causality,* and to the principle of
closest causality (with reference to the works of
Estonian authors).”

In the context of marine insurance, causation
is mentioned in an article by Levushkin A.N. and
Kuzmina LK., which refers to the application of the
concept of proximate cause existing in English
law.6

Thus, in attempting to define the type of cau-
sality that is most found in domestic literature, it
is most likely that this would be the doctrine of
proximate cause, which is based on English law.

3 Fogelson Y.B. Op. cit. P. 156-164.

4 Bormotov A.V. Structure of an Insured Event //Current
Issues in Russian Law. 2009. No. 3. P. 294.

5 Kratenko M. V., Luik O. Yu. The modern model of indem-
nity insurance and prospects for its implementation in
Russian law // Bulletin of Perm University. Legal Sciences.
2020. No. 4. P. 768.

6 Levushkin A.N., Kuzmina I.K. Op. cit. P. 68-75.
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A Review of Causality in Foreign Academic
Literature

Moving on to the analysis of foreign literature,
including trends in judicial practice, we will exam-
ine issues of causality in England, Scandinavia, and
People’s Republic of China (PRC).

A. England

Section 55(1) of the Marine Insurance Act 1906,
as well as sections 557 and 658 of the correspond-
ing laws of New Zealand and Australia, establish
the principle of proximate cause to determine the
insurer’s liability.” However, the question of what
specifically constitutes proximate cause remains
unanswered.

Initially, English case law proceeded from the
assumption that the proximate cause was the cause
closest in time to the occurrence of the damage.™
This concept persisted until the case Leyland Ship-
ping CO Ltd v Norwich Union Fire Insurance Society
Ltd,"" which established the “test of efficiency,”
whereby the proximate cause was the one that was
proximate in terms of its effectiveness. This implied,
among other things, that such actual effectiveness
must be maintained regardless of the occurrence
of other causes. The case also emphasized that
causation is not a chain of events, but a network
of events. The reason for this is that a combination
of circumstances is often not just a chain of sequen-
tial events.'?

Subsequently, due to criticism related to arbi-
trary decisions in determining the proximate cause,
the commonsense test was additionally applied to
the aforementioned effectiveness test. This test, as

7 Marine Insurance Act 1908 [Electronic resource] avail-
able at URL: https://www.legislation.govt.nz/act/pub-
lic/1908/0112/latest/whole.html (date of access:
10.09.2025).

8 Marine Insurance Act 1909 [Electronic resource] available
at URL: https://www.legislation.gov.au/C1909A00011/lat-
est/text (date of access: 10.09.2025).

°  Marine Insurance Act 1906 [Electronic resource] available
at URL: https://www.legislation.gov.uk/ukpga/Edw7/6/41
(date of access: 10.09.2025).

1% Manopo B., Merkin R. A critical analysis of causation rules
in Marine Insurance // BESTUUR. 2021. T. 9. No. 2. P. 101.

" Leyland Shipping Co Ltd v Norwich Union Fire Insurance So-
ciety Ltd [1918] AC 350 (HL).

12 Song M. Rules of causation under marine insurance law
from the perspective of marine risks and losses: thesis. Uni-
versity of Southampton, 2012. P. 20.
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https://www.legislation.gov.au/C1909A00011/latest/text
https://www.legislation.gov.au/C1909A00011/latest/text
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noted in Humber Qil Terminal Trustee Ltd v Owners
of the Sivand™ involves resolving the issue in ac-
cordance with the thought processes of a normal
person, as well as knowledge of all the relevant
circumstances of the case.™

English case law also regonises cases of con-
current causes. These imply the possibility of es-
tablishing several simultaneous proximate causes,
as, for example, in the case JJ Lloyd instruments Ltd
v Northern Star Insurance Co Ltd." A similar con-
clusion was also reached in the case Wayne Tank
and Pump Co Ltd v Employers Liability Assurance
Corporation Ltd."® In the decision on this case, it
was emphasized that there is no need to look for
a dominant cause when there are two causes that
can be Characterised as effective."”

At the same time, the latter case is also an im-
portant precedent for situations where one of these
perils is an excluded risk for insurance purposes.
If damage arises in connection with an excluded
risk, the insurer is not liable for it. Accordingly, if
the excluded risk is predominant, the insurer will
not be held liable.™

Thus, English law recognizes the concept of
proximate cause, which must be interpreted con-
sidering tests of effectiveness and common sense.
At the same time, the possibility of the existence
of simultaneous proximate causes is also allowed.

B. Scandinavian countries

Moving on to the issue of causality in Scandina-
vian countries. In this context, Scandinavian coun-
tries refer to Denmark, Finland, Norway, and Swe-
den. Although historically each of these countries
had its own marine insurance terms and conditions,
insurers and their clients gradually transitioned to
using pan-Scandinavian insurance terms and con-
ditions based on the Norwegian Marine Insurance
Plans.” Thus, the current Nordic Marine Insurance

3 Humber Oil Terminal Trustee Ltd v Owners of the Sivand
[1998] 2 Lloyd’s Rep 97.

* Song M. Op. cit. P. 27.

> JJLloyd instruments Ltd v Northern Star Insurance Co Ltd
[1987] 1 Lloyd’s Rep 32. Song M. ibid, p. 59.

16 Wayne Tank and Pump Co Ltd v Employers Liability Assurance
Corporation Ltd [1973] 2 Lloyd’s Rep 237.

7 Johansson H. Causation in Hull Insurance-A Comparison
of English and Nordic Marine Insurance. 2013. P. 18.

¥ Song M. Op.cit. P. 56.

' Lauri Railas. Causation and Burden of Proof in Nordic Ma-
rine Insurance // Commercial Arbitration. P. 102.
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Plan 2023 is based on the latter.? This Plan com-
bines the legislative and contractual provisions of
the Scandinavian countries, as well as materials
from judicial practice.?’ The Plan also addresses is-
sues of causality with references to the specified
provisions and materials.

Thus, in accordance with clause 2-13 of the Plan,
if the damage was caused by a combination of sev-
eral perils, and one or more of them are not covered
by insurance, the damage is distributed among the
individual perils according to their influence on the
occurrence of such damage and its amount.?

In accordance with the commentary on this
clause, it is noted that when various perils not re-
lated to military risks are combined (as described in
clause 2-14 of the Plan), the rule of apportionment
applies. There are a number of arguments in favour
of this solution. Firstly, the amount of the insurance
premium will be in the “correct” proportion to the
insurance coverage, since the insurer will not be
liable for perils that go beyond such coverage but
have an impact on the damage. Secondly, propor-
tional distribution is consistent with the principle
of fairness, since the insurance premium is paid in
relation to the agreed risks, and the insured per-
son cannot claim compensation if the damage
was caused by uninsured perils. In addition, the
approach is consistent with the Nordic Insurance
Contracts Acts, according to which insurance com-
pensation is subject to reduction if the insured per-
son has breached their obligations.

According to the commentary, the rule of ap-
portionment is based on several principles. First-
ly, perils are classified as relevant or non-relevant.
It is not sufficient for a peril to be a condition for
the occurrence of damage. If the consequences of
the peril are not significant, it can be assigned a
weight of 0. In this regard, it is permissible to assign
a weight of 0 to one consequence of the peril and
a weight of 100 to another. In this case, the insurer
is liable as if the damage had been caused solely
by the peril with a weight of 100.

In the case of a combination of two perils, one of
which arose later, it is assumed that the latter peril
should be given greater weight. The significance
of the initial peril is assessed depending on the
probability of damage occurring.

20 The Nordic Marine Insurance Plan of 2013, Version 2023,
https://www.nordicplan.org/the-plan/.

21 Lauri Railas. Op. cit. P. 102.
22 The Nordic Marine Insurance Plan.
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In a situation where a new cause intervenes in
the course of events after the damage has already
occurred, merely increasing it, it is considered that
the damage is distributed according to the assess-
ment of the probability that the first cause pro-
voked the second.?®

Clause 2-14 of the Plan concerns the combina-
tion of military and marine risks and establishes
that damage is considered to be caused by the
peril that is the dominant cause. However, if there
were several perils and it is impossible to estab-
lish the dominant one, it is considered that such
perils had an equal influence on the occurrence
of the damage.?* As can be seen from the wording
of clause 2-14, the rule is generally based on the
dominant-cause doctrine. That is, damage is con-
sidered to be caused entirely by the type of peril
that is predominant.?

It should be noted that, in accordance with
paragraph 2-15 of the Plan, a group of military
risks is identified which, in any case, will be the
dominant cause. For example, this includes dam-
age caused by damage to a vessel as a result of
the use of weapons during military maneuvers in
peacetime.®

Additionally, the distribution of military and
maritime risks remains a significant issue for a
number of countries. However, regulation is not
always consistent. For example, unlike the regula-
tions in Scandinavian countries, Article L172-17 of
the French Insurance Code expressly provides that,
in case of doubt, damage is considered to have
been caused by a maritime risk.?’

To sum up this section, in Scandinavian coun-
tries, unlike England, the rule of apportionment is
predominantly applied, where the consequence of
each peril is assessed separately.

C. PRC

PRC legislation does not explicitly mention the
rules applicable to the assessment of causation.?®
However, recent case law indicates a shift from the
concept of proximate cause to the concept of ap-
portionable liability.”® The latter takes into account
all contributing causes of damage, including unin-
sured and excluded risks.*°

Thus, questions of causation in the three legal
systems considered are currently resolved in dif-
ferent ways. It is not possible to identify a single
dominant concept of causation for them.

A Review of Causality in Russian Judicial
Practice

In Russian judicial practice, questions of cau-
sality are often resolved with the help of expert
opinions and conclusions from various entities
and bodies that identify the link between peril
and damage.®' For example, in the case brought
by OJSC SAK Energogarant, the “actual” cause of the
ship’s sinking was the navigational errors made by
the ship’s captain, as established by court-appoint-
ed and non-court experts.>? Judicial practice does
not contain any independent detailed studies of
the causal link and its types.

At the same time, a number of cases are relat-
ed to factual circumstances in which the courts
are forced to analyse the impact of several causes
on the damage incurred. For example, in the case
brought by PJSC LORP, the violation of the terms
and conditions of the permits issued for navigation
in the Northern Sea Route was essentially recog-
nized as the main cause of the casualty. At the same
time, the aforementioned negligence on the part

2 Clause 2-13. Combination of perils, URL: https://www.nor-
dicplan.org/commentary/part-one/chapter-2/section-2/#-
clause-2-13.

2 The Nordic Marine Insurance Plan.

% Clause 2-14. Combination of marine and war perils, https://
www.nordicplan.org/the-plan/part-one/chapter-2/sec-
tion-2/#clause-2-14.

% Clause 2-15. Losses deemed to be caused entirely by war
perils, https://www.nordicplan.org/commentary/part-one/
chapter-2/section-2/#clause-2-15.

% Code des assurances. Titre VIl : Les contrats d'assurance
maritime, aérienne et aéronautique, fluviale et lacustre,
sur marchandises transportées par tous modes et de re-
sponsabilité civile spatiale (Articles L171-1 a L176-5),
https://www.legifrance.gouv.fr/codes/section_Ic/LEGIT-
EXT000006073984/LEGISCTA000006142749/.
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% The Proximate Cause Doctrine: An Analysis of Chinese Ma-
rine Insurance Cases, https://www.gzhsfy.gov.cn/hsmh/
web/content?gid=89674; Zhao L. Insurer’s liability under
concurrent causation: English law and Chinese law com-
pared // Legal Studies. 2022. Vol. 42. No. 1. P. 125.

2 The Proximate Cause Doctrine, ibid.
% Zhao L. Op. cit. P. 122.

31 See, for example, the Resolution of the Commercial Court
of the Far Eastern District of 20 June 2024 in case No. A51-
17194/2023; Resolution of the Commercial Court of the
North-West District of 25 November 2020 in case No. A56-
102256/2018; Resolution of the Commercial Court of the
North-West District of 03 November 2020 in case No. A56-
104785/2018.

32 Resolution of the Commercial Court of Moscow District of
23 May 2017 in case No. A40-145408/12.
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of the insured could not be “offset” by the failure
of the Maritime Operations Headquarters to take
appropriate measures.*

Issues involving the analysis of multiple causes
can also be found in the case brought by SAO
VSK. Specifically, the court, with the assistance
of Rostransnadzor’s expert opinion, determined
that it was the captain’s actions that caused the
casualty on the vessel. The defendant’s arguments
regarding the pilot’s actions as the cause of the
accident were rejected by the court. The justifi-
cation was that there was no evidence that the
accident would have occurred due to the pilot’s
actions if the captain had properly complied
with all established requirements.?* These cases
demonstrate the application of rules similar to the
doctrine of proximate causation, as the courts de-
termined the main cause, which did not imply the
possibility of two separate causes jointly causing
the damage.

However, given the incomplete justification of
the causal link in the court decisions, it is not pos-
sible to draw any definitive conclusions regarding
such a link. Nevertheless, questions of causation

33 Resolution of the Fourth Commercial Court of Appeal of
24 September 2025 in case No. A58-5530/2023.

3 Judgment of the Commercial Court of the Nizhny
Novgorod District of 09 December 2023 in case No. A43-
101/2021.
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are raised in maritime insurance disputes and, in
a number of cases, are resolved by analogy with
the doctrine of proximate cause.

Conclusion

An analysis of domestic academic literature
indicates a lack of scientific interest in determin-
ing causation in the context of marine insurance.
The issue is often mentioned only in the context
of insurance in general, with references to foreign
regulations and doctrinal sources.

At the same time, based on a review of the latter,
it is impossible to identify any overriding principle
for determining causation, since, in particular, in En-
gland, the doctrine of proximate cause is enshrined
in law, in the Scandinavian countries, outside the
context of military and marine risks, the rule of ap-
portionment is applied, and the practice of the PRC
at this stage is based exclusively on the principle of
apportionable liability.

In addition, in the context of insufficient interest
in causation in Russian literature, it is worth noting
that the relatively few cases in Russian court prac-
tice show that there are still matters whose resolu-
tion is not limited to the examination of prepared
court-appointed and non-court expert opinions.
On such occasions, the courts use arguments sim-
ilar to the doctrine of proximate cause. =
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FaBpunosa BapBapa AHApeeBHa,

YHusepcutet Mabno Onasuackoro, Micnaxua

HOpncAMKLUMOHHAA OroBopKa

B KOHOCameHTe. KoOHPpNUKT
HPNCANKLUN B MeXXAYHAIPOAHOM
4yacTHOM npase. OnbIT Poccumn

n AcnaHum

B 3cce paccmampugaemcs puUCOUKUUOHHASA 02080pKA 8 KOHOCAMEHMe 8 KOHMeKcme poCcculickozo
U UCNAHCK020 3aKoHO0amesibcmad. AHaau3upyemcs 8/lusiHuUe Makux 02080pOK HA CyOONPoU3800-
CMeo U coomHouwieHue 002080pHOLI ABMOHOMUU U UCK/ToYUMesbHoU nodcyoHocmu. ConocmassieHue
npasonops0Koe N0380s1siem 8bis8UMb NPO6IIEMbI YHUPUKAUUU HOPM, YMO OMpax;aem akmyasibHoCMs
membl 07151 pa3sumus Mex0yHapoOH020 MOPCKO20 npasd u desmesibHocmu Pocculickozo obwecmaa

MOPCKO20 npaed.

Kntoyeswle cioga: mexoyHapooHoe YyacmHoe npago, 002080p nNepeso3Ku, KOHOCAMeHM, PUCOUKYU-

OHHAA 02080pKa.

KOHocameHT BbINOJIHAET PAL BaXKHbIX GYHKLUMIA,
Ccpean KOTOpbIX TPAaANLNOHHO BblAeNAeTCA TO,
UYTO OH CBMAETENbCTBYET O 3aK/IIOUEHUM [OrOBO-
pa nepeBO3Ky; ABNAETCA PaCNUCKON B MOyYeHUN
rpy3a nepeBO34YMKOM; ABAAETCA TOBapopacno-
pPAONTENbHBIM JOKYMEHTOM (LeHHon 6ymaron)'.
CooTBeTCTBME JOKYMEHTa CTPEMUTENIbHO YCIIOX-
HALWNMCA TPeboBaHUAM rpaXkgaHCKoro obo-
poTa CNoCo6CTBYET Er0 LWMPOKOMY NMPUMEHEHNIO
Ha MeXxAyHapoAHOM ypoBHe. B pamkax mexpay-
HapOAHbIX MOPCKMX NEePEBO30K Ha NepBbIi MlaH

' UeaHos I I. NpaBOBOE perynmpoBaHne MOPCKOro Cyao-
xopacTBa B Poccniickont ®epepaunn. — 2-e n3g., nepepad.
n gon. — M.: Mopckue Bectu Poccum, 2009.
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BCTaeT BONPOC NPUMEHNMOIO NpaBa 1 CBA3aHHOM
C H/M OrOBOPKOW O IOPUCANKLMN.

CBA3b MONOXKEHWIN O MPUMEHUMOM MpaBe
W IOPUCANKLNM CNOPa YCNIOBHA — UX CBA3bIBaeT
NLWb TO, YTO CTOPOHbI MOTYT AOCTUIHYTb COMna-
LeHns 06 ux Bbibope. [Mpr STOM NPUMEHUMOE K f0-
roBOpYy NpaBoO MOXET ObITb OTINYHBIM OT MpPaBa
topucankumm cnopa (lex fori). 3auactyto orosopka
O IOPUCAMKLNM OTCbINAET K CyAy OCHOBHOIO MecTa
[eATeNbHOCTY NepeBO3YlKa, HO He OrpaHNYMBaeT-
CA TaKNM BapMaHTOM. He MeHbLLYI0 NONyNAPHOCTb
nmeeT BbIOOP Cyfa N3BECTHOM PUCANKLUY, K KO-
TOpbIM OTHOCATCA Bbicokunn cya JloHgoHa v FOxHbIn
OKpY»HOW cya Hbto-Mopka. MHol BapuaHT — yKa-
3aHUe IPUCANKLNN B PErynmpyoLiemM nepesos-



Ky yapTepe. Takue BapunaHTbl He C/lyyYaHbl OHU
ABNAIOTCA Pe3yNbTaTOM MHOTOJIETHEN NPaKTUKN
N UMEHHO TaKOM CMNCOK KOMM3MOHHbIX MPUBA30K
Mbl MOXeM yBUIEeTb B npodopmMe yapTepa [KeHKOH
94 (GENCON 94)?%, Ha KOTOpbI YacTO CCbllatoTcA
CTOPOHbI NPK BKNIOYEHNN B KOHOCAMEHT OFOBOPKI,
cofepallenca B YapTepe. BmecTe ¢ Tem mnpoBas
NpaKTMKa NCXOAUT 13 TOrO, UTO B CllyYae BKNoYe-
HUA B KOHOCAMEHT OFOBOPKU O IOPUCAVKLNN, He-
o6xofMMma npsiMas CCblfika Ha MYHKT YapTepa wunmu
ee TOYHOe BoCMpon3BeAeHne B KOHOCaMeHTe?.

Cyabl AHrIMM BOCTAaTOYHO MO3UTUBHO OTHOCATCA
K OPUCAMKLMOHHOW OrOBOPKE, OTCbINTAloLLEen K Bbl-
cokomy cyay JIoHAOoHa, 1, NPaKTUYeCKn B KaXKaoM
cnyyvae, NPM3HaT AeNCTBMTENIbHOCTb TakoW Oro-
BOPKU*. YTO e KacaeTcs CTpaH KOHTMHEHTaIbHOro
npaBga, TO UX OTKPbITOCTb Nepefaye Aen nof puc-
AVKUMIO 06LLero npaBa nocTeNeHHO CXOAUT Ha HeT.
Mo cen feHb HaUMOHaNbHOE 3aKOHOAATENbCTBO
CTpaH MMeeT pa3Hoe OTHOLIEHME K AeCTBUTENb-
HOCTU IOPUCANKLNOHHBIX OTOBOPOK, YTO HEFaTUBHO
CKa3blBaeTCA KaK Ha yYaCTHUKaX PblHKA, 4717 KOTO-
pbiX BaXHa NpeackasyeMoCTb pa3peLleHns Cnopa,
TaKk 1 Ansa cammnx CyaoB, KOTopble nopoii 6opioTca
3a pacCcMOTpeHMe fena.

B naHHoOI paboTe 6yaeT Npon3BefeH aHanm3
JelncTByloLero 3akoHoaatenbcTBa Poccum, Kak
KPYMHOW TPaH3UTHOW M SKCMOPTHOW AeprKaBbl,
n UicnaHmm — cTpaHbl-uneHa EC, KoTopasa Takxe
UrpaeT BaXKHYIO POJib Ha PbIHKE MOPCKMX nepe-
BO30OK.

* ¥ %

Yto Kacaetca Poccuinckon Qepepaumm, To B OC-
HOBHOM 3aKOHOJATe/IbHOM aKTe, perynnpyoLmm
MOpCKoe npaBo, «Kogekce TOproBoro mopenna-
BaHuA Poccuiickon @Oepepauunm» ot 30.04.1999 N
81-03 (pep. o1 24.06.2025) (nanee, KTM P®), Bo3-
MOXHOCTb yKa3aHuA IPUCANKLMY B KOHOCaMEHTe
He NpegycMoTpeHa. B uenom, 3akoHogaTenb ya-
CTUYHO GepeT 3a ocHoBY nonoxeHnii KTM o KoHo-
cameHTe [aaro-Bucbuinckme npaemna, B KOTOPbIX

2 https://www.bimco.org/contractual-affairs/bimco-
contracts/contracts/gencon-1994/.

3 JloHyakoBa tO. A. AHan13 NpaBoBOro perysmpoBaHnsa oT-
BETCTBEHHOCTV MOPCKOro NepeBo3ymKa B MeXXAyHapoa-
HOM TOProBOM MOpPerJiaBaHUN: COBPEMEHHOE COCTOAHNE
1 nepcneKkTuBbl pa3BuTuA // Teopra 1 npakTuka obule-
CTBEHHOro pa3sutmsa. 2025. N2 2.

4 Urnukoscku M. OroBopKa o PUCANKLUN B KOHOCAMEHTE.
MepekpecTHbI KOHGANKT // Mopckoe npaBo. 2022. N2 3.

I11. 3CCE N0 MOPCKOMY TPABY

Takan OroBopKa Takxe He npegycMmoTpeHa. [Ipyras
YacTb COOTBETCTBYET MeHee 13BeCTHbIM [amOypr-
CKMM MpPaBurnam, B KOTOPbIX MeXAyHapoAHasA nog-
CYQHOCTb YeTKO pa3rpaHuyeHa (cT. 21), Ho B KTM
STV HOPMbI HE HaLWIV OTPaXKeHNe®,

OpHako, Hafo MOHMMATb, YTO, B C/lyYae Hanu-
YMA NHOCTPAHHOIO dN1eMeHTa B NPaBOOTHOLLEHMAX,
B COOTBETCTBMU C NPVHLUNOM aBTOHOMUW BOJN,
CTOPOHbI YNPaBOMOYEHbI BbIOVpaTb Kak nprmMe-
HUMOE NMpPaBo, TaKk 1 CYA ANA pacCMOTPeHNA cnopa
(cT. 1210 TK PO, cT. 37, 249 ATIK PO®). Takum obpa-
30M, CTOPOHbI CBOGOAHbBI BbIOUpaTh Ntobon cyn
1 apbrTpaKHOE yupexxaeHre No BCeMy MUPY AJ1A
paspeLueHus cnopa. [Tpy 3Tom faHHOe nonoxkeHne
ABNAETCA AOTOBOPHbIM 06A3aTeNIbCTBOM, Ha KOTO-
poe He pacnpoCcTPaHAKTCA HOPMbI 06 NCKNUK-
TenbHoW noacyaHocTy (cT. 38 AlK PO). Hanunuue co-
rnaweHns o Bblbope apOUTParkHOTO yupexxaeHns
NpenATCTBYET PaCCMOTPEHUIO BHELLIHESKOHOMUYE-
CKOro Cnopa B rocygapCTBEHHOM cyfe, eCiii XOTA
6bl 0fHA U3 YYaCTBYIOLMX B Aiefie CTOPOH [0 M3J10-
»KEHMA CBOEN No3MuMn NO CyLecTBY Cropa B rocy-
JapCTBEHHOM CyAe NepBOr UHCTaHLMW NONPOCUT
HanpaBWTb CMOP B MEXAYHAPOLHbIN apouTpax.

[ina o3HakoMneHuA B No3vumen Cygos no Jax-
HOMY BOMpPOCY, Npeanaraem paccmotpeTb [locTa-
HoBneHne MepepanbHOro apbuTpakHOro cyaa
CeBepo-3anagHoro okpyra A56-44645/2005, a Tak-
e MNocTtaHoBneHwue MNpe3unanyma Boiclwero Apbu-
TpaxHoro Cyaa PO ot 30 mapTta 2010 . N2 16727/09
no geny N2 A40-12111/09-63-138. 13 paccmatpuBa-
eMblX peLleHniA cnegyer, UTO Ha MOMEHT BblHECEHNA
peleHnin pOCCUNCKIME Cyabl NOANBHO U OTKPbLITO
CMOTpenu, Kak Ha YKa3aHune B KOHOCaMeHTe Iopuc-
AVKLVOHHOW OroBOPKM, TaK 1 B LIEIOM Ha nepefdavy
cnopa B MHOCTPAHHbIN CyA.

W, neicTBuTenbHO, NOoA06GHAs NO3UTKBHAA MNO-
3numA cynos nmerna mecto go 2020 roga, korga
OblNIN BHECEHDI M3MEHEHNA B CT. 248.1 1 248.2 ATIK,
TaKXe LUMPOKO N3BECTHble Kak «3akoH JTyroBoro»®.
B cBA3M C HeMpeKpalLalLWmnmca NOTOKOM Mep orpa-
HUUYNTENIbHOIO XapaKTepa 3akoHodaTes b BBES MOo-
NOXEeHWA, B COOTBETCTBUM C KOTOPbIMM MOMaBLUas
noJ CaHKUMW POCCUIACKan CTOpOHa nprobpeTtaeT
npaBo NepegasaTb COP, OTHOCUTESIbHO KOTOPOro
CyLLEeCTBYEeT apbUTpaXKHas OroBOpKa, U3 BblopaH-
HOrO MHOCTPAHHOTrO YYpexAeHNa B POCCUIACKOe.
WNHbIMM cnoBamun, Ha 3aKOHOAATENIbHOM YPOBHE

> bpa3oBckas f. E. ApbutparkHaa npaKTuKa no rpaxmnaH-
CKUM 1 MOPCKUM criopam: yuebHoe nocobue. CM16., 2017.

¢ ®epepanbHblin 3aKoH oT 08.06.2020 N2 171-O3.

91



MOPCKOE NMPABO | MARITIME LAW | 4 = 2025

BBeleHa NCKIoUnTENIbHaA KOMMNETeHUUA POCCUI-
CKMX apOUTPaXKHbIX CYAOB, U C 3TOMO MOMEHTA Ha-
UMHaeT CKNagbiBaTbCA IIOOOMbITHAA Y HECKONBbKO
HeofHopoaHaA cynebHan npakTuMKa.

MprimeyaTenbHO, UTO, CBA3AHHAA C BCTYMJIEHVEM
B cuny «3akoHa JlyroBoro» npakTuka Bce ete ¢pop-
MUPYETCA N HE UMEET YETKNX O4epTaHUiA, NOSTOMY
KencoB, B KOTOPbIX OPUCANKLNOHHAA OrOBOPKa
COOepPXUTCA UMEHHO B KOHOCameHTe HeT. OfjHakKo,
AnA o6Lero NOHUMAHMA NO3MUNUK cyaebHom crucTe-
Mbl, B NPOJOMKeHM paboTbl OyayT pacCMOTPEHbI
HecKonbKo cyaie6HbIX Aen, rae apbutpa)Has oro-
BOpPKa cofiepaniacb B pamMKax MHbIX JOFOBOPHbIX
KOHCTPYKLNIA.

Tak, B NOTOKe NepBbIX peLleHnI NPoC/iexXnBaeT-
CA NPOTEKLUMOHNCTCKAsA No3nums cygos. B abcontot-
HOM GONbLUNHCTBE PeLIeHWI Cyabl IPU3HABaNIM UC-
KIIOUMTENbHYIO KOMMETEHLMIO A1 PaCCMOTPEHMA
cnopoB. OgHMM 13 KNIOYeBbIX Aen ABNAETCA Aeno
A60-36897/2020 («deno YpanearoHsasoga»). lNpu
€ro paccMOTPeHUn B NepBO UHCTaHLMK — Apbu-
TpaxxHoM cyae CBepasioBCKoOW 06nacTui — B Haso-
XeHnn 3anpeTta NPofomKaTb pa3bmpaTenbCcTBo
B TpeTenckom cyge npu CTOKronbMCKOWM TOPro-
BonpomblLieHHon nanatbl (SCC) 6bIno O0TKasaHo,
NMOCKOJbKY MCTeL, He foKa3an Hanuune obctos-
TeNbCTB, OrPaHMYMBAIOLLMX JOCTYN K NPaBOCY U0’
Heno powno go BepxosHoro Cyga Poccumnckon
Qepepaunn, KOTOpbIA YyooBRETBOPUA TpeboBa-
HuA nctyad. Mosnuua BepxosHoro Cyaa 3akiio-
yaeTca B criegytoweM: GpakTa BBeAeHUA CaHKLUA
[LOCTaTOYHO ANA NPU3HAHNA OrpaHNYeHna JocTyna
K npaBocyauio. laHHOe pelleHne fano pasBuTtue
nofoOHOW KOHUeNUun, U B nocneayowem Obinm
NPUHATbI aHaNIorMYHble peLueHna.’

Kak y»e 6bI10 yKa3aHo paHee, iefl B KOTOPbIX
CyZbl paccmaTpuBany Cropbl Mo NoBoAy npume-
HeHuA cT. 248.1 n 248.2 AlK pocTaToOYHO MHOrO.
OpnHako, 3aABUTb, YTO BCE OHU OQHOPOAHbBI U UAYT
Nno oAUHAKOBOMY CLeHapuio Henb3A. K npumepy,
B Aene A56-68481/2023 mexay ctopoHammn OO0

«BMT» n OOCL (EUROPE) Limited, ApbuTtpaHblii
cyn ropopa CaHkT-lNeTepbypra v JIeHMHrpaacKom
o6nacTu yKkasasn, 4to UCTLOM He MpefoCcTaBeHbl
[lOKa3aTeNbCTBa HaNMumMa B OTHOLLEHUN ero Mep
OrpaHNuUTENIbHOrO XapaKkTtepa. B cBA3n ¢ 3Tum, nc-
KoBoOe 3asBieHe 6b110 Bo3BpaLleHo'’. [lobaBum,
YTO aHanorMyHoe pelueHne HbIo BbIHECEHO 1 MO
geny A56-68477/2023 mexpy ctopoHamu OO0
«BMT» n Maersk Eastern Europe ApS''.

Kpome Toro, B pamkax Tembl CTaTbu OyaeTt nHTe-
pecHo paccmoTpeTb geno A56-111059/2024, nctey
000 «Crumyn» KOMNaHWsA, 3aKnoUnBaLLasa JOroBop
Lleccum € HocTpaHHow komnaHuen xChange Solu-
tions GmbH yka3an, uto apbuTpa)kHoe cornatleHve
ABNAETCA HeleNCTBUTENbHbBIM 1 HEVUCMONTHAMBIM,
MOCKOMNbKY apbutpax B JIOHZOHE He ABNAETCA No-
CTOAHHO AENCTBYIOWUM apbUTpaxKHbIM yupexae-
HVeM, @ Camyi CTOPOHbI ABAAIOTCA OTeUeCTBEHHbIMM
KOMMNaHMAMYK, KOTOpble He MOTyT nepefaTb Crnop
Ha paccMOTpeHKe B MHOCTPaHHbIN apbuTpak. Cyn
NPW3Han faHHble 4OBOAbl HEOOOCHOBAHHbIMM
1 OCTaBUN UCKOBble TpeboBaHMA 6e3 paccmoTpe-
HuA'2. Cyq yKasan, 4To «ucTel, KOTOpbIii, Mo ero
cobcTBEHHOMY 3aABneHMIo, Npuobpen npasa u3 Co-
rnaweHna y nuua n3 HegpyeCcTBeHHOro rocyaap-
CTBa, He HAaXOAMTCA NOA CaHKLUAMM MHOCTPAHHbIX
rocyfapcTs 1, COOTBETCTBEHHO, HE MeeT OCHOBa-
HMIA 06palLaTbCA K CPeacTBam 3alLmTbl, peaycMo-
TPeHHbIM cTaTben 248.1 AMNK PO».

Ha ocHoBe yKa3aHHOro MOXHO CAienaTb BbIBOS,
4TO NpaKTVKa No AaHHbIM fieflaM OCTaeTCA HEOHO-
pOLHOW 1 BCe eLle HaxoanTcA Ha cTagun dopmmpo-
BaHMA. HeBO3MOXKHO npefyrafgatb Npu3HaeT v cya
CBOIO ICKJTIIOUMTENbHYIO KOMMETEHLMIO KakuM byaeT
cynebHoe pelueHve, HU ByayT N1 Ha camoMm fiene
obcToATeNbCTBA, NPENATCTBYIOLME PACCMOTPEHMIO
cnopa B MHOCTPAHHOM yupexaeHuun (Hanpumep,
HEeBO3MOXHOCTb BHECEHVIA NIaThl 3@ pacCMOTPeHne
cnopa B apbuTpaxe), NPU3HaHbl 4OCTAaTOUYHbIMM.
Heobxognmo yuntbiBaTh, Uto Poccua He oTBepraet
IOPUCAVKLMIOHHbIE OFOBOPKIM MOMIHOCTbIO, HO CTa-

7 PeuweHune ApbuTpaxkHoro cyna CBepanoBcKoi obnactu
0T 24.11.2020 no geny N2 A60-36897/2020.

8 OnpepgeneHre BepxosHoro Cyga PO o1 09.12.2021 N2 309-
2C21-6955 (1-3).

9 PeweHne ApbutpaxHoro cyga r. Mocksbl ot 02.12.2022
no geny N2 A40-121362/2022, nogTeepaeHo NoctaHoB-
neHvnAMu [leBAToro apbuTpaxxHOro anennALMOHHOro cyaa
0T 27.02.2023 n Ap6uTpaxHoro cyaa MockoBCKOro okpy-
ra ot 08.06.2023; PewweHune ApbutpakHoro cyga r. Mo-
ckBbl OT 19.09.2022 no geny N2 A40-142282/2022; MNocTa-
HoBJeHne ApbutpaxHoro cyga Bonro-Batckoro okpyra
o1 31.01.2023 no geny N° A28-6575/2022.
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1 OnpepeneHne ApbuTpaxkHoro cyga CaHkT-lNeTepbypra
1 JleHnHrpagckoi o6nactu ot 31.08.2023 no pgeny N2 A56-
68481/2023.

" OnpepeneHne ApbutpaxkHoro cyga CaHkT-lNeTepbypra
1 JleHnHrpagckoi o6nactu ot 03.10.2023 no geny N2 A56-
68477/2023.

12 OnpepeneHne ApbutpakHoro cyga CaHkT-lNeTepbypra
n JleHnHrpagckon obnactu ot 24.03.2025 no geny
Ne A56-111059/2024, noatBepxaeHo [NocTtaHOBNEHUA-
M1 TprHAALATOro apbuTpakHOro anennALMoHHOro cyaa
ot 20.06.2025 n ApbutpaxHoro cyna CeBepo-3anagHoro
oKpyra ot 17.10.2025.



BUT X nog ycnoBmAa OTCYTCTBUA CaHKLUMOHHOIO
OaBJNEHNA.

* ¥ %

Mepexona K NCMaHCKOMY PeryanpoBaHuio oT-
MeTuMm, 4YTo B MicmaHmm, nOM1MMO HaLMOHaIbHOrO
perynmpoBaHua — 3akoHa O MOPCKOM CyOXOACTBE
ot 2014 ropa (nanee, 3aKOH), AaHHbIN BONPOC TaK-
Xe perynupyeTtca ABYMA BaXKHbIMU MCTOYHMKaMMU:
Bptoccensb | bis ot 2012 . n JlyraHckon KoHBeHLmewn
2007. CnnCOK NCTOUYHMNKOB, PErynupYoLnX AaHHbIN
BOMPOC He OrpaHNYMBaETCA NpencTaBAeHHbIMU
BbILLE, HO B J]AHHOW paboTe akUeHT 6yaeT MMEHHO
Ha HUX.

PaccmatpumBas VicnaHcKoe 3aKoHO4aTeNbCTBO,
OTMETUM B NEPBYI0 ouYepeb NONOXeHUA 3aKOoHa,
NMOCKOJIbKY OHU B OCTAaTOYHOW CTENEHU NpOTU-
BOpeuaT o6LeeBpOnenckoMy peryimpoBaHuio —
3aKOH OrpaHuyMBaeT aBTOHOMUIO BOSIN CTOPOH
1 BHOCUT CTPOTUe OrpaHnyeHsa Npu onpeaeneHnm
topucaukuum. Tak, B CT. 468 3aKOHa yKa3aHo, 4YTo
NoNoXXeHNA O BbIbope pucaukummn 6yayt npu-
3HaHbl HeAEeNCTBUTENbHBIMIK, ECJIN OHU He Oblnn
COrnacoBaHbl MHAMBUAYANbHO 1 OTAENIbHO KaXkOM
CTOPOHOWM, NP 3TOM B CT. 251 3aKOHa 3TO NonoXxe-
Hue elle 6onee CykeHO — B Cllyyae nepegaym Ko-
HOCaMeHTa, Ha HOBOTO fieprKaTesiA He pacnpocTpa-
HsIeTCA OeCTBME PUCANKLNOHHON OrOBOPKN',

Cpa3y »e BO3HUKAET JIOMMYHBIN BOMPOC: «KaKyto
uenb npecnefoBas 3akoHoAaTe b NpPY yCTaHOBIe-
HMW HaCTOJbKO CTPOrOro perynnpoBaHus, KOTopoe
Tem 6onee NpoTnBOpPEUUT ObLLeeBpONencKkomy?».
OTBeT Ha 3TOT BOMPOC B pa3BepHyTOr GpopMy AaH
B Npeambyne 3akoHa. KpaTKo OTMeTUM, YTO TaknM
obpa3om 3aKkoHopdaTesnb xoTen obesonacuTb 60-
nee cnabylo CTOPOHY LOFOBOPHbIX OTHOLLEHWIA,
NOCKOMbKY JJOrOBOP NepeBO3KY rpy3a C UCNOJb-
30BaHMEM KOHOCaMeHTa OTHOCUTCA K OroBopam
npucoeguHeHNsA, 1 NePEBO3UYNKN «HABA3bIBAIOTY
YCNOBUA APYron CTOpoHe.

Takoe pelleHne efiBa I MOXKHO Ha3BaTb J10-
rMYHbIM Ja)<e B OTpbiBe OT EBponenckoro 3ako-
HopaTtenbcTBa. IHAnBMAyanbHoOe cornacoBaHue
YCNOBUI C KaXK4OW CTOPOHOI — TpeboBaHue, efiBa
NN OCyLLeCcTBUMOE Ha npakTuke. OHO HeceT NnLb
HeraTuBHble nocnencTema. Bo-nepsbix, Takoe yc-
NoBWe NPenATCTBYeT NPaBOBOW ONpeAeneHHOCTH.

3 Fuentes Gémez J. C., Alcdntara Gonzalez J. M., de Lava-
lle M.C. Comentarios a la Ley de navegacién maritima.
Madrid: Dykinson, 2015.
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Bo-BTOpPbIX, OHO HeceT 3a cobo 3KOHOMUYECKMe
NoCNeacTBUA, Tak Kak NepeBO3UnK NNLLAETCA BO3-
MOXHOCTM 136paTb KOHKPETHYI0 I0pUCANKLNIO
ANA PacCMOTPEHUs CrOpPOoB, YTO BreyeT Heobxo-
OVIMOCTb paclUMpeHMs LWTaTa PUCTOB. ITO, B CBOIO
oyepefb, yBENMUMBAET CTOUMOCTb NEPEBO30YHbIX
yCAyr 1 NULIAET AaHHbIN BUA NepeBO30K OAHOrO
N3 BaXKHeNLWNX NPenmMyLLecTB — CPaBHUTENTbHOM
felweBun3Hbl. B-TpeTbux, obcyxaeHre ycnosui
[IOroBopa € KaXkblM KOHTPAreHTOM CyLLeCTBEHHO
BNUAET Ha CKOPOCTb 3aK/oUYeHnA [OrOBOPOB.

YT06bI NlyyLLe NOHATb MCTOKM YCTaHOBJIEHNA Ta-
KOro CTPOroro IMMmTa, 06paTMcs K GakTMyecknm
JaHHbIM. VicnaHua — cTpaHa rpy3ooTnpaButenen
W nonyyaTtenen TOBapOB, a He CyAoBnagenbLeB.
B MopcKMx nepeBo3Kax AOMUHMPYIOT MHOCTPaHHbIE
CYLOXOAHblE KOMMAHWW, KOTOPble pa3peLLatoT Cro-
pbl 3a npegenamu MicnaHun nocpeacTBOM OroBoO-
pok o Bbibope opucankumu. lNpaBoBasa Hopma 3a-
KOHa HarpasJieHa Ha HeTpanusauuo obpatleHus
B MIHOCTPaHHbIe CyAbl, YTOObI MCMAHCKKE CTPAXoBble
KOMMaHUW Mo BeCTu cygebHble pasbupaTesnib-
cTBa B MicnaHuw.

O6Hapy*mMB Takoe NCTUHHOE 1 HEBbICKa3aHHOe
HamepeHue faHHOTO MOJNOXKEHMA, MOXKHO 3a/1aTbCA
BOMPOCOM, KaKOW LieNin CIYXXUT COXPaHEHNE MeX-
AYHapOAHOW IOPUCANKLNN NCMAHCKNX CYAOB, eC/n
nocse BblHECEHUA peLleHns AndA ero BCTyrnieHns
B CU/Ty OHO AOJIXKHO ObITb MPU3HAHO M MPUBEAEHO
B UCMOJIHEHVE B IPYrOM CTPaHe, B CBA3M C TEM, UTO
nepeBo34YNKOM O6bIYHO ABNAETCA MHOCTPaAHHanA
KomnaHuA. [ocynapCcTBo NepeBo3UmnKa, B CBOKO Ove-
pefb, MOXKeT OTKa3aTb B MCMOSTHEHUN UCMAHCKOTO
pelueHna, NOCKONbKY CYA, MPUHABLLUIA peLLeHue,
NPWHAN ero NPoTMB IOPUCANKLMOHHON OFOBOPKN
B KOHOCaMeHTe',

BeBegeHne faHHbIX MONOXKEHUN 3aKOHa yxe
KaXKeTCA HeNMOrMYHbIM, HO laBaliTe PacCMOTPUM
TO, KaK OHM COOTHOCATCA C perynMpoBaHuem
Ha ypoBHe EC. CpaBHMBasA 3TV NONOXeHNA 3aKoHa
C OroBopkamu o Bbibope cyfda, COaepKaMMnCs
B bptoccens | bis 1 JlyraHCKOM KOHBEHLUM, MOX-
HO CAenaTb BbIBOA, YTO HaLMOHaNbHOE 3aKOHOAa-
TenbcTBO MicnaHnu n npaso EC npoTtnBopeyat gpyr
apyry. bptoccens | bis (cT. 25) n JlyraHckaa KoHBeH-
umsA (cT. 23), yKasblBaloT Ha TO, YTO OHM NPU3HAIOT
[LeNCcTBUTEeNbHOCTb CornalueHun o Boibope cyga,

* Hernandez Rodriguez A. Las clausulas de eleccién de foro
en los contratos de transporte maritimo de mercancias
en régimen de conocimiento de embarque. Los arts. 251
y 468 de la Ley de Navegacion Maritima // Cuadernos de
Derecho Transnacional. 2023.Vol. 15, N 1. P. 403-421.
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€C/IM OHM COOTBETCTBYIOT GOPMabHbIM TPeboBaHN-
AM, faxke B 4OrOBOPaxX MeXAYyHapOAHON MOPCKOW
nepeBo3ku. [Tpy 3ToM 3aKoH 06bABNAET OroBOPKM
0 nepepfave CNOpOB B MHOCTPaHHble Cyabl Un ap-
6uTpax 3a pybexxom HefenCcTBUTENbHbIMU, €CNN
OHW He 6bUI MHAUBMAYANIbHO Y OTRENBHO COrna-
COBaHbI B I0roBopax 06 1cnonb3oBaHWUM CyHa nnm
BCNOMOraTe/IbHbIX HaBUTALNOHHbIX CPeACTB, 13-3a
yero BO3HUKAET KOIN3MA.

MpuBegem HebONbLIOW NPUMEP, KOTOPbIN Ha-
rMAOHO NOKa3blBaeT, YTO NPOMCXOAMUT B Cinyyae
npumeHeHna JlyraHckon KoHBeHuumn. Hanpumep,
JOroBOp 3aK/ioveH mexxay pesvgeHtamm Vicnanmn
n icnangmn, yyactHuuamm KoHseHuUmn. B cooTBeT-
CTBUW C NPUHLIMMOM BEPXOBEHCTBA U e AUHO06pa3-
HOroO TONKOBAHUA MeXAYHAaPOAHbIX KOHBEHLNN,
NPUMEHAETCA MeXAyHapOAHbIA NCTOYHMK — JlyraH-
CKaA KOHBeHUuA. B Takom cnyyae npasuso o Bbl-
6ope cyna 6yneT felCTBUTENbHO AaXe ecsin OHO
He COOTBeTCTBYeT TpeboBaHMAM 3aKoHa.

YuuTbiBan, UTo cynebHaA NpakTuka He gaet
O[HO3HAYHOro OTBEeTa Ha BOMPOC O pa3pelUeHnn
CNOPOB NPY HaNMYM OFOBOPKU 06 MHOCTPaAHHOW
lopucankLmm, 6yget MHTepecHoO NpoaHanu3npo-
BaTb HECKOJIbKO pearnbHbIX KencoB. Tak, B 2020 rogy
cyn nposuHuum MNoHTeBeapa'® paccmoTpen aeno,
B KOTOPOM CTOPOHbI COMNAacUNCh C TEM, YTO B CJTy-
Yyae BO3HMKHOBEHUA Criopa NPUMEHNMbIM NPaBoOM
6ynet npaso CoeanHeHHoro KoponescTaa (cnop
BO3HWMK [0 Brexit): <HacToAWwmMn KOHOCamMeHT pery-
NMpPYeTcA 1 TONIKyeTCA B COOTBETCTBMW C aHINN-
CKVMM MPaBOM, 1 BCE CMOPbI, BO3HUKAIOLLME MO HEMY,
pa3peuatotca Boicokum cygom JloHgoHa». [NepBas
WHCTaHLUUs MOCTAaHOBWUAA, YTO fAesio byaeT perynu-
poBaTbCA B COOTBETCTBMM C bptoccens | bis, To ecTb
WHOCTPAHHOW IOPUCANKLMEN, COrNTacOBAaHHON CTO-
poHamu. Bnocneacteum 6bina nogaHa anennayus
Ha TOM OCHOBAHUWU, YTO «CTPaxXOBLUMK He ABNAETCA
CTOPOHOW AOroBOpa, 1, CnefoBaTefibHO, JOXKEH
NPUMeHATbCA 3aKkoH, a He PernameHT EC, yTo 13-
MEHAET peXuM NPUHYANTENbHOTO UCMNONHEHA
OroBOPOK O Nepegaye fena TpeTbUM Nnuam, He AB-
nAwWMmMca CTopoHamun gorosopa». OgHako cyq
NPorHOPMPOBas 3TOoT GaKT M OTMETUS1, UTO «eCsu
npumMeHsaioTca npasuna EC, Kak B gaHHOM cryyae,
CT. 251 3aKoHa ycTynaet TpeboBaHuAM PernameHTa
Bptoccens | bis, kak 1 cama cT. 468 3akoHa. Cnefo-
BaTeNibHO, TpeboBaHMe 0 NpoBeAeHUN NHANBUAY-

> Audiencia Provincial de Pontevedra, Seccién 1. Proceso
AAP PO 2118/2020; de 21 de diciembre de 2020, https://
fernandezrozas.com/wp-content/uploads/2021/04/DIPr-
CJI-AAP-Pontevedra-1a-21-diciembre-2020.pdf.
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anbHbIX N OTAENbHbIX MePEroBOpPOB 06 OroBopKe
0 PUCAVKLN MPUMEHMMO TONbKO B TEX CyYasiX,
Kora 3Ta OroBopKa npefoCcTaBnfaeT opUcanKLmio
rocyfapcTay, He ABnfaoLemyca uneHom ECr.

B KauecTBe NPOTMBOMOJIOXKHOIO NpMMepa pac-
cmoTtpum pewenve AAP B 3145/2020 cyaa npoBuK-
uunm bapcenoHa ot 20 mas 2020 roga'®, B KOTOpoMm
CyA B aHANOrMYHOM Jese (B KOTOPOM CTOPOHaMU
TakXe 6blI0 M36pPaHO aHMNNCKOe NPaBo) Npu-
3HaJ, YTO AOIIKHO NPUMEHATHLCA UCMAHCKOe NPaBo
B COOTBETCTBUM C nonoxeHnamu 3akoHa. Cyg no-
CTaHOBWJI, YTO, B CJlydae BO3HMKHOBEHUA cropa
Mexay rpysonosiyyaTenem uav nocnenyowmmm
JepxaTenaMn KOHOCaMeHTa, KHOBbI 3aKOH 13-
MeHsAEeT NOPAAOK NPUHYANTENBHOIO UCNOSIHEHNA
OroBOpPOK O nepepaye TPETbUM NULAM, He ABNA-
IOLWMMCA CTOPOHaMu forosopa'’». B To xe Bpems
Cyn npuHMMaeT AOBObHO N0OOMNbITHOE peLleHme,
060CHOBbIBasA CBOV BbIBOA B NMOJIb3Y NPYMEHEHUsA
npaswnn 3aKOHa, ccbinasAch Ha peweHne Cyaa Es-
ponenckoro cotsa ot 9 Hoabpa 2000 r. no geny
Coreck Maritime'®, B KOTOpPOM rOBOPUTCH, UTO «yC-
NoBUE O NOAYMHEHUN MOXET ObITb NPUHYANTENBHO
WCMOMHEHO B OTHOLLUEHNM TPETbEro Nuua-aepxare-
N TONbKO B TOM Ciy4yae, eCiv NocneHuiA CTan npa-
BOMpPEeeMHNKOM rpy300TnpaBuTeNa B ero npasax
1 065A3aHHOCTAX «B COOTBETCTBUM C MPUMEHVMbIM
npaBoM». ITa CCblfIKa NpuUMeYaTesibHa, MOCKONbKY
Ha MOMEHT BblHeceHUA pelleHus no geny Coreck
Maritime, 3aKoH eLle He CyLLecTBOBa, 1 C ero no-
ABNEeHVeM NpaBoBas HeonpeaeneHHOCTb AOIKHA
6bly1a HECKONbKO YMEHbLUUTLCA; C/leoBaTeNbHO,
npeacTaBnAeTCA, UTO peLleHvie JOKHO 6b110 6bITb
WHbIM, YYUTbIBAA, YTO, NOSIOXKEHMA CT. 468 3aKkoHa
NPUMEHAIOTCA TONIbKO B TOM Cllyyae, eCciu CyA, Bbl-
6paHHbIN CTOPOHAMW, HAXOAUTCA B CTPaHe, He fAB-
naowenca yyactHuuen bptoccens | bis nnu Jlyran-
CKOW KOHBEHLNW.

Mbl MoxeM Habniogatb, YTO eMHOE MHEeHUne
KacaTeslbHO IOPUCONKLMOHHbBIX OFOBOPOK B UC-

®  Audiencia Provincial de Barcelona, Seccién 15. Proceso
AAP B 3145/2020; de 20 de mayo de 2020, https://fernan-
dezrozas.com/wp-content/uploads/2020/06/DIPr-CJI-AAP-
Barcelona-15%C2%AA-20-mayo-2010.pdf.

7" Belintxon Martin U. Derecho Internacional Privado y Dere-
cho Maritimo Internacional: Competencia Judicial Interna-
cional y Acuerdos Atributivos de Jurisdicciéon. La LNM //
Cuadernos de Derecho Transnacional. 2020. Vol. 12, Ne 2.
P.112-135.

'8 Tribunal de Justicia. Sala Quinta. Proceso C-387/98; de
9 de noviembre de 2000, https://eur-lex.europa.eu/legal-
content/ES/TXT/PDF/?uri=ecli:ECLI%3AEU%3AC%3A200
0%3A606.
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MaHCKUX cyfgax oTcyTcTByeT. [TOCKONbKY 3aKOHO-
AaTenb peLmnna CKPbITb UCTUHHYIO NPUYNHY BBEAe-
HWA NONOXKEHWIN O HeleCTBUTENIbHOCTN OFrOBOPKM
0 IOPUCAMKLMK, @ HE 3aKpenua No3nyumio nytem
BbINyCKa JOMNONHNUTENbHbIX MaTepranos 1 MHPop-
MaLMOHHbIX NCEM, CyAbU MPOAOKAIOT TONIKOBaTb
HOPMy MO-Pa3HOMy, YTO HeraTMBHO CKa3blBaeTcA
KaK Ha yHUdrKauum cygebHom NpakTuKy, Tak 1 Ha
pelleHnmn KPynHbIX NepeBo34nKoB O Bbibope nc-
MaHCKOro npaea B KayecTBe NPUMEHUMOTO.

* ¥ %

MNMocne paccMoTpeHna HopMaTUBHON 6a3bl Poc-
cun 1 icnaHum, Mbl MOXKeM caenaTtb pPAag BarkHbIX
3aknyeHunii. B nepByto ouepeab BaXHO OoTMe-
TWTb, UTO, HECMOTPA Ha TO, UTO perynmpoBaHune
MOPCKUMX NepeBO30K 06enX fAepKaB OCHOBbIBAET-
CA B NepBYl0 ouepeb Ha MeXAyHapOoaHbIX akTax
N KOHBEHUMAX, MoAXoAbl CTPAH pa3HATCA B page
CyLeCTBEHHbIX BOMPOCOB. Ype3mepHaa 3auTa
HaLUMWOHaNbHbIX UHTEPECOB Ha 3aKOHOAaTENb-
HOM YPOBHE MMeeT MecTo KaK B icmaHuu, Tak
n B Poccum, XoTa v HOCUT pasnnuHyio npupoay
N NPOANKTOBaHA Pa3fINYHbIMUN 06CTOATENbCTBA-
M. MNpn 3TOM XOUYeTCA OTMETUTb COXPaHALLY-
loCcA HEOQHOPOOHOCTb POCCUNCKOWN CynebHOM
NpPakTUKKW, YTO NOATBEPXKAAETCA KapAnHaNbHO
NPOTMBOMOJIOKHBIMUN CyAeOHbIMU peLueHUAMN.
K coxaneHuto, Kak UTOr Mbl Habnogaem cuTya-
Luto, Korga AOroBopHaa NofAcyAHOCTb He MOXeT
6bITb rapaHTUPOBaHa, a NpPaBoBasA HeonpeaeneH-
HOCTb JOCTUraeT nuka.

Taknm 06pa3om, PUCT, NPAKTUKYOWUIA B cde-
pe MOPCKMX NepeBO30K, JOMKEH MOHMMATb, YTO

I11. 3CCE N0 MOPCKOMY TPABY

IOPUCANKLMOHHAsA OroBOpPKa MOXeT OblTb Npo-
UrHOPMPOBaHa Kak B Poccuu, Tak 1 3a rpaHuuen.
CnoxuBLIanca KapT1Ha Ha AaHHbI MOMEHT CUJTbHO
YCNOXHAETCA HalMuMeM CaHKLWIA, @ OTBETHasA pe-
aKLMA POCCMINCKOro 3aKkoHoAaTenNA NPUBOAUT K 3a-
NyTaHHbIM NapaienbHbIM NPOLIeccaM Y BO3HUKHO-
BEHV0 HOBOIO BUAa KONN3NN: rOCyapCTBEHHbIe
orpaHuyeHna NpoTne cBo6oabl fOroBopa, K coxa-
NEHNI0, YPOBEHb NPABOBOW UHTErpaLmm no Bcemy
MUPY BCe elle He JOCTUT naeana, u cywecTsyeT
MHOXeCTBO 6apbepoB, MPenATCTBYOLWNX HOPMaJib-
HOMY OYHKLMOHMPOBaHUIO PbiHKa.

BeccnopHo, B cyLLecTBYOLWNX YCIIOBUAX OCOOYIO
LIeHHOCTb NMPUOOPETAET Pa3BUTUE YHUDULIMPOBAH-
Horo noaxogda. Pa3BrBas mbicsib 006 MHTeHcndrKa-
LUN MeXZYyHapOoOAHOro SKOHOMUYECKOro COTpya-
HuyectBa, A.C. Komapos ewye B 1990 r. ykasbiBan,
yTO «K 6ONEee OTAANEHHON NEPCNEKTNBE OTHOCATCS
NPOEKTbI pa3paboTKM TpaHCHALMOHAbHbIX NPaBU
O rparkAaHCKoOM npoLecce, KOTOPble MOXKHO Obl10
Obl NPVIMEHSATb K Pa3peLleHUnio MeXayHapOaHbIX
CMOPOB 1 KOTOpble OTpaanu O6bl Npr3HaBaeMble
B LMBWIN30BaHHOM M1PE MPUHLMMbI FpaMaaHCKo-
ro cynonpoussofcTea. Ha 6yayliee Takxe 3ansa-
HMpoBaHa paboTa HaZ NPOEKTOM efMHO0OPA3HbIX
HOPM, NPVMEHKMBIX K JOTOBOPY NEPEBO3KM, HaN-
yrie KOTOpPbIX CyLeCcTBeHHO 06s1erymno 6bl 3agavy
rocyfapcTs, npoBogAwmx pedopmy CBoero 3ako-
HofaTenbCTBa B 3TOM obnactn'». B 2025 r. ocTa-
€TCS NMULWb HAeATbCA YTO AaHHble HOPMbI OyayT
OfHaKAbl BBEEHbI. B

9 Komapos A. C. MexayHapoaHasa yHudrKaLma npaso-
BOrO PerynmpoBaHuA BHELLHE3KOHOMMYECKO fen-
TenbHOCTN // Xo3ancTBo 1 npaso. 1990. N2 8.
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The essay examines jurisdictional clauses in bills of lading in the context of Russian and Spanish legisla-
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ill of lading performs a number of essential

functions, among which it traditionally stands
out that it certifies the conclusion of a contract of
shipment; serves as a receipt for the cargo received
by the carrier; and acts as a document of title (se-
curity).! Its compliance with the rapidly increasing
complexity of civil law requirements contributes to
its widespread use at the international level. In the
framework of international maritime transport, the
issue of applicable law and the related jurisdiction
clause comes to the fore.

The link between the provisions on applica-
ble law and jurisdiction is conditional—they are
bound only by the fact that the parties can reach
an agreement on their choice. At the same time,
the law applicable to the contract may differ from

' lvanov G. G. Legal Regulation of Maritime Navigation in
the Russian Federation. 2nd ed., revised and enlarged.
Moscow: Morskiye Vesti Rossii, 2009.
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the law of the jurisdiction (lex fori). Often, the ju-
risdiction clause refers to the court of the carrier’s
principal place of business, but it is not limited to
this option. Equally popular is the choice of a court
of well-known jurisdiction, such as the High Court
of Justice in London and the United States Dis-
trict Court for the Southern District of New York.
Another option is to specify the jurisdiction in the
charter governing the carriage. These options are
not accidental; they are the result of many years
of practice, and it is precisely this list of conflict of
laws references that we can see in the GENCON
942 charter form, which is often referred to by the
parties when including a clause contained in the
charter in the bill of lading. At the same time, inter-
national practice is based on the assumption that if
ajurisdiction clause is included in the bill of lading,

2 https://www.bimco.org/contractual-affairs/bimco-con-
tracts/contracts/gencon-1994/.



it is necessary to refer directly to the charter clause
or reproduce it verbatim in the bill of lading.?

The courts of England are quite positive towards
jurisdictional clauses referring to the High Court
of London and, in virtually every case, recognise
the validity of such clauses.* As for countries with
civil law systems, their willingness to refer cases
to common law jurisdictions is gradually fading.
To this day, national legislation in different coun-
tries has different attitudes towards the validity of
jurisdiction clauses, which has a negative impact
both on private market participants, for whom
the predictability of dispute resolution is sharply
approaching zero, and on the courts themselves,
which sometimes compete to hear a case.

This article provides an analysis of the current
legislation of Russia, as a major transit and export
country, and Spain, an EU member state that also
plays an important role in the maritime transport
market.

* X *

Regarding the Russian Federation, the main
legislative act regulating maritime law, the Mer-
chant Shipping Code of the Russian Federation
(hereinafter — the RF MSC), does not provide for
the possibility of specifying jurisdiction in the bill of
lading. In general, the legislator partially bases the
provisions of the RF MSC on the Hague-Visby Rules,
which also do not provide for such a reservation.
The other part corresponds to the less well-known
Hamburg Rules, in which international jurisdiction
is clearly delineated (Article 21), but these rules are
not reflected in the RF MSC.?

However, it should be noted that, in case there is
a foreign element in legal relations, in accordance
with the principle of autonomy of will, parties are
entitled to choose both the applicable law and
the court for consideration of the dispute (Article
1210 of the Civil Code of the Russian Federation,
Article 37 of the Commercial Procedure Code of
the Russian Federation (hereinafter, RF CPC), Arti-
cle 249 RF CPC). Thus, the parties are free to select

3 Lonchakova Yu. A. Analysis of the Legal Regulation of the
Liability of the Sea Carrier in International Commercial
Shipping: Current State and Development Prospects //
Theory and Practice of Social Development. 2025. No. 2.

4 Iglikovski P. Jurisdiction Clause in the Bill of Lading.
Cross-Border Conflict // Maritime Law. 2022. Issue 3.

> Brazovskaya Ya. E. Arbitration Practice in Civil and Maritime
Disputes: A Study Guide. Saint Petersburg, 2017.
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any court or arbitration institution worldwide to
resolve the dispute. At the same time, this provi-
sion is a contractual obligation to which the rules
on exclusive jurisdiction do not apply (Article 38
of the RF CPC). The existence of an agreement on
the choice of an arbitration institution prevents
the consideration of a foreign economic dispute in
a state court if at least one of the parties involved
in the case, before stating its position on the merits
of the dispute in the state court of first instance, re-
quests that the dispute be referred to international
arbitration.

The existence of an arbitration agreement pre-
vents a foreign economic dispute arising from such
an agreement from being heard in a state court if
at least one of the parties to the case requests that
the dispute be referred to international arbitration
before presenting its position on the merits of the
dispute in the state court of first instance.

To illustrate the judicial approach to this is-
sue, we suggest reviewing Resolution No. A56-
44645/2005 of the Federal Commercial Court
of the North-West District, as well as Resolution
No. 16727/09 of the Presidium of the Supreme
Commercial Court of the Russian Federation dated
March 30, 2010, in case No. A40-12111/09-63-138.
No. 16727/09 in case No. A40-12111/09-63-138.
Based on an analysis of these judgements, it can be
concluded that at the time the judgements were
made, Russian courts viewed both the jurisdictional
clause in the bill of lading and the submission of
the dispute to a foreign court in a favourable and
positive light.

Indeed, this positive stance by the courts pre-
vailed in practice until 2020, when amendments
were made to Articles 248.1 and 248.2 of the RF
CPC, also widely known as the “Lugovoy Law."® In
connection with the incessant flow of restrictive
measures, the legislator introduced provisions
according to which the Russian party subject to
sanctions acquires the right to transfer a dispute,
in respect of which there is an arbitration clause,
from the selected foreign institution to a Russian
one. In other words, the exclusive jurisdiction of
Russian commercial courts has been introduced at
the legislative level, and from this point on, a pe-
culiar and somewhat fragmented judicial practice
has begun to take shape.

Importantly, the practice associated with the
entry into force of the “Lugovoy Law" is still devel-

6  Federal Law No. 171-FZ dated June 8, 2020.
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oping and does not have clear contours, so there
are no cases in which the jurisdictional clause is
contained specifically in the bill of lading. Howev-
er, for a general understanding of the position of
the judicial system, several court cases where the
arbitration clause was contained in the agreement
between the parties will be examined in the con-
tinuation of this article.

Thus, in the stream of early judgements, a pro-
tectionist approach on the part of the courts
can be observed. In the vast majority of rulings,
courts recognised their exclusive jurisdiction to
hear disputes. One of the key cases is case A60-
36897/2021 (the Uralvagonzavod case). Upon
its consideration in the first instance—the Com-
mercial Court of the Sverdlovsk District’-the im-
position of a restriction on continuing proceed-
ings in the Arbitration Institute of the Stockholm
Chamber of Commerce (SCC) was denied because
the claimant failed to prove the existence of cir-
cumstances limiting access to justice. The case
reached the Supreme Court of the Russian Feder-
ation, which satisfied the claimant’s claims.® The
Supreme Court’s position is as follows: the fact
that sanctions have been imposed is sufficient to
recognise a restriction on access to justice.

This judgement led to the further elaboration
of the concept, followed by similar judgement.®

As mentioned earlier, there are quite a few cas-
es in which courts have considered disputes con-
cerning the application of Articles 248.1 and 248.2
of the CPC. However, it would be wrong to say
that all of them are identical and follow the same
scenario. For example, in case A56-68481/2023
between VMT LLC and OOCL (EUROPE) Limited,
the Commercial Court of St. Petersburg and Len-
ingrad District indicated that the claimant had
not provided evidence of the existence of re-
strictive measures against it. In this regard, the

7 Judgement of the Commercial Court of the Sverdlovsk
District dated November 24, 2020, in case No. A60-
36897/2020.

8 Judgement of the Supreme Court of the Russian Federa-
tion dated December 9, 2021, No. 309-ES21-6955 (1-3).

9 Judgement of the Moscow Commercial Court dated De-
cember 2, 2022, in case No. A40-121362/2022, confirmed
by the rulings of the Ninth Commercial Court of Appeal
dated February 27, 2023, and the Moscow District Com-
mercial Court dated June 8, 2023; Judgement of the Mos-
cow Commercial Court dated September 19,2022, in case
No. A40-142282/2022; Resolution of the Volga-Vyatka Dis-
trict Commercial Court dated January 31, 2023, in case
No. A28-6575/2022.
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statement of claim was returned.'® In addition,
a similar judgement was made in case No. A56-
68477/2023 between VMT LLC and Maersk Eastern
Europe ApS."

Furthermore, within the scope of this paper,
it would be interesting to examine case A56-
111059/2024, in which the claimant, Stimul LLC,
is a company that entered into an assignment
agreement with the foreign company xChange
Solutions GmbH. In its claim, Stimul LLC stated that
the arbitration agreement was invalid and unen-
forceable because arbitration in London was not
a permanent arbitration institution and the par-
ties themselves were Russian companies unable to
refer the dispute to foreign arbitration. The court
found these arguments to be unfounded and left
the claims unchanged.” The court indicated that
“the claimant, who, according to its own statement,
acquired rights under the Agreement from a person
from an unfriendly state, is not subject to sanctions
by foreign states and, accordingly, has no grounds
to seek the remedies provided for in Article 248.1
RF CPC”

Based on the aforementioned, it can be conclud-
ed that the practice in such cases remains inconsis-
tent and is still in the process of development. It is
impossible to predict whether the court will recog-
nise its exclusive jurisdiction, what the court judge-
ment will be, or whether circumstances preventing
the dispute from being heard in a foreign institu-
tion (e.g., inability to pay the fees for arbitration)
will actually be recognised as sufficient. It should
be noted that Russia does not reject jurisdictional
clauses entirely, but makes them conditional on the
absence of sanctions pressure.

* ¥ ¥

Shifting to Spanish regulations, the following
should be noted: in Spain, in addition to nation-
al regulations—the Maritime Shipping Act of 2014

10 Judgement of the Commercial Court of St. Petersburg and
Leningrad District dated August 31, 2023, in case No. A56-
68481/2023.

" Judgement of the Commercial Court of St. Petersburg and
Leningrad District dated October 3, 2023, in case No. A56-
68477/2023.

12 Judgement of the Commercial Court of St. Petersburg and
Leningrad District dated March 24, 2025, in case No. A56-
111059/ 2024, confirmed by the Judgements of the Thir-
teenth Commercial Court of Appeal dated June 20, 2025,
and the Commercial Court of the North-West District dat-
ed October 17, 2025.



(hereinafter referred to as the Act)-this issue is also
regulated by two important sources: Brussels | bis
of 2012 and the Lugano Convention of 2007 It is
important to note that the list of sources regulating
this issue is not limited to those presented above,
but this paper will focus on them.

The starting point in Spanish legislation is the
Maritime Shipping Act, as it significantly contradicts
European regulations: the legislator has literally
limited the principle of the parties’autonomy and
imposed strict limits on the determination of juris-
diction. Thus, art. 468 of the Act states that provi-
sions on the choice of jurisdiction shall be deemed
invalid if they have not been agreed upon individu-
ally and separately by each party, while art. 251 of
the Act further narrows this provision: in the event
of a bill of lading being transferred, the jurisdic-
tional clause shall not apply to the new titleholder.™

This immediately raises a logical question: “What
was the legislator’s goal in establishing such strict
regulations, which are contrary to those in force
throughout Europe?”The answer to this question is
given in detail in the preamble to the Act. In short,
the legislator wanted to protect the weaker party
in the contractual relationship, since a contract for
the carriage of goods using a bill of lading is an ad-
hesion contract, and transport companies impose
their terms on the other party.

Such a solution raises concerns regarding its
practicality even in isolation from European legisla-
tion. Individual agreement of terms with each party
is a requirement that is hardly feasible in practice.
It has only negative consequences. Firstly, such
a condition hinders legal certainty. Secondly, it has
economic consequences: the carrier is deprived of
the opportunity to choose a specific jurisdiction for
the consideration of disputes involving the compa-
ny, which necessitates an increase in the number
of lawyers (which raises the cost of transportation
services and deprives this type of transportation of
one of its greatest advantages-its relative cheap-
ness). Thirdly, discussing the terms of the contract
with each counterparty will significantly affect the
speed of concluding contracts.

To better understand the origins of such a strict
limit, let us turn to the facts. Spain is a country of
shippers and consignees, not shipowners. Mari-
time transport is dominated by foreign shipping

3 Fuentes Gémez J. C., Alcdntara Gonzalez J. M., de Lava-
lle M.C. Comentarios a la Ley de navegacién maritima.
Madrid: Dykinson, 2015.
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companies, which resolve disputes outside Spain
through choice of jurisdiction clauses. The legal
norm of the Act is aimed at neutralising recourse to
foreign courts so that Spanish insurance companies
can conduct legal proceedings in Spain.

Having discovered this true and unspoken in-
tention of the clause, one may wonder what pur-
pose is served by reserving the international juris-
diction of Spanish courts if, after a judgment has
been rendered, it must be recognised and enforced
in another country in order to take effect, given
that the carrier is usually a foreign company. The
carrier’s country, in turn, may refuse to enforce the
Spanish judgment because the court that issued
it did so against the jurisdictional clause in the bill
of lading.™

The introduction of these provisions of the Act
already seems unreasonable, but let us consider
how they relate to EU-level regulation. Comparing
these provisions with the choice of court clauses
contained in Brussels | bis and the Lugano Conven-
tion, we conclude that these provisions contradict
each other. International sources, in particular Brus-
sels | bis (Article 25) and the Lugano Convention
(Article 23), indicate that they recognise the validity
of choice of court agreements if they meet the for-
mal requirements, even in international maritime
transport contracts. At the same time, the Act de-
clares agreements on the referral of disputes to
foreign courts or arbitration abroad to be invalid
if they have not been individually and separately
agreed upon in contracts for the use of ships or
auxiliary navigation equipment, which gives rise
to a conflict.

Here is a brief example that clearly illustrates
what happens when the Lugano Convention is ap-
plied. For example, an agreement is concluded be-
tween residents of Spain and Iceland, both parties
to the Convention. In accordance with the principle
of supremacy and uniform interpretation of inter-
national conventions, an international source-the
Lugano Convention—-is applied. In this case, the rule
on the choice of court will apply even if it does not
comply with the requirements of the Act.

Furthermore, given that court practice does not
provide a clear answer to the question of dispute
resolution in the presence of a foreign jurisdiction

* Hernandez Rodriguez A. Las clausulas de eleccién de fo-
ro en los contratos de transporte maritimo de mercancias
en régimen de conocimiento de embarque. Los arts. 251
y 468 de la Ley de Navegacion Maritima // Cuadernos de
Derecho Transnacional. 2023.Vol. 15, N 1. P. 403-421.
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clause, it will be useful to analyse several practical
cases. Thus, in 2020, the Provincial Court of Pon-
tevedra' considered a case in which the parties
agreed that in the event of a dispute, the applicable
law would be the law of the United Kingdom (the
dispute arose before Brexit): “this bill of lading shall
be governed by and interpreted in accordance with
English law, and any dispute arising therefrom shall
be settled by the High Court of London.” The court
of first instance ruled that the case would be gov-
erned by Brussels | bis, i.e., the foreign jurisdiction
agreed upon by the parties. An appeal was subse-
quently lodged on the grounds that “the insurer is
not a party to the contract and, therefore, the Act
should apply rather than the EU Regulation, which
changes the enforcement regime for clauses trans-
ferring the case to third parties who are not parties
to the contract” However, the court ignored this
fact and noted that “if EU rules apply, as in this case,
Article 251 of the Act yields to the provisions of the
Brussels | bis Regulation, as does art. 468 of the Act
itself. Consequently, the requirement for individual
and separate negotiations on a jurisdiction clause is
applicable only in cases where that clause confers
jurisdiction on a non-EU Member State”

As a counterexample, consider the judgement
AAP B 3145/2020 of the Provincial Court of Barce-
lona' dated May 20, 2020, in which the court, in
a similar case (in which the parties had also chosen
English law), held that Spanish law should apply
in accordance with the provisions of the Act. The
court ruled that, in the event of a dispute between
the consignee or subsequent holders of the bill of
lading, “the new Act changes the procedure for en-
forcing clauses on transfer to third parties who are
not parties to the contract.”” At the same time, the
Court makes a rather curious judgement, justifying
its conclusion in favour of applying the rules of the
Act by referring to the judgement of the Court of
Justice of the European Union of November 9, 2000

> Audiencia Provincial de Pontevedra, Seccién 1. Proceso
AAP PO 2118/2020; de 21 de diciembre de 2020, https://
fernandezrozas.com/wp-content/uploads/2021/04/DIPr-
CJI-AAP-Pontevedra-1a-21-diciembre-2020.pdf.

6 Audiencia Provincial de Barcelona, Seccién 15. Proceso
AAP B 3145/2020; de 20 de mayo de 2020, https://fernan-
dezrozas.com/wp-content/uploads/2020/06/DIPr-CJI-AAP-
Barcelona-15%C2%AA-20-mayo-2010.pdf.

7 Belintxon Martin U. Derecho Internacional Privado y Dere-
cho Maritimo Internacional: Competencia Judicial Interna-
cional y Acuerdos Atributivos de Jurisdiccién. La LNM //
Cuadernos de Derecho Transnacional. 2020. Vol. 12, Ne 2.
P.112-135.
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in the Coreck Maritime'® case, which states that“a
subordination clause can only be enforced against
a third-party holder if the latter has become the
successor to the shipper’s rights and obligations
‘in accordance with the applicable law.” This ref-
erence is noteworthy because at the time of the
Coreck Maritime judgement, the Act did not yet
exist, and its introduction should have reduced le-
gal uncertainty somewhat. Therefore, it seems that
the judgement should be different, given that the
provisions of article 468 of the Act apply only if the
court chosen by the parties is located in a country
that is not a party to the Brussels | bis or Lugano
Convention.

It is evident that there is no consensus re-
garding jurisdictional clauses in Spanish courts.
Since the legislator decided to conceal the true
reason for introducing provisions on the invalid-
ity of jurisdictional clauses and did not reinforce
its position by issuing additional materials and
information letters, judges continue to interpret
the norm variously, which negatively affects both
the unification of judicial practice and the decision
of large transport companies to choose Spanish
law as applicable.

* % %

After reviewing the regulatory framework of
Russia and Spain, we can draw a number of import-
ant conclusions. First and foremost, it is important
to note that, despite the fact that the regulation
of maritime transport in both countries is based
primarily on international acts and conventions, the
approaches of the countries differ on a number of
significant issues. Excessive protection of national
interests at the legislative level is evident in both
Spain and Russia, although it is of a different nature
and is dictated by different circumstances. At the
same time, it is worth noting the continuing hetero-
geneity of Russian judicial practice, as evidenced
by drastically opposing court judgements. Unfor-
tunately, the result is a situation where contractual
jurisdiction cannot be guaranteed, and legal uncer-
tainty reaches its peak.

Thus, lawyers practicing in maritime law must
be aware that jurisdictional clauses may be ignored
both in Russia and abroad, and they need to be

'8 Tribunal de Justicia. Sala Quinta. Proceso C-387/98;
de 9 de noviembre de 2000 // https://eur-lex.euro-
pa.eu/legal-content/ES/TXT/PDF/?uri=ecli:ECLI%3AE-
U%3AC%3A2000%3A606.
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prepared for this. The current situation is greatly
complicated by the existence of sanctions, and
the response of the Russian legislator, leading to
concurrent and conflicting proceedings and the
emergence of a new type of conflict: state restric-
tions against freedom of contract. Unfortunately,
the level of legal integration around the world is
still far from ideal, and there are many barriers to
the normal functioning of the market.
Undoubtedly, under the current circumstances,
the development of a unified approach is of partic-
ular value. Elaborating on the idea of intensifying
international economic cooperation, A.S. Komarov
pointed out back in 1990 that“longer-term projects

I1l. MARITIME LAW ESSAY PRIZE

include the development of transnational rules on
civil procedure that could be applied to the resolu-
tion of international disputes and that would reflect
the principles of civil procedure recognised in the
civilised world. Work is also planned for the future
on a draft of uniform rules applicable to contracts
of carriage, the existence of which would greatly
facilitate the task of states reforming their legisla-
tion in this area.”" In 2025, we can only hope that
these rules will one day be introduced. =

1 Komarov A.S. International Unification of the Legal Regu-

lation of Foreign Economic Activity // Economy and Law.
1990. No. 8.
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V. CTATbV

NUnba YexuH,

«Bbiclan wKkona skoHoMuKn» (Mocksa)

CcTapwumi lopuct topugndeckon komnanunm «KISLOV.LAW»,
MarucTp HaumnoHasnbHOro ncciefoBaTenbCkoro yHuBepcuteTa

LitTopm B MOpCKOU NepeBoO3Ke:
MOpCKUEe PUCKKN, hopc-Mmarkop
N OTBETCTBEHHOCTb NepeB034YMnKa

WccnedosaHue nocsaweHO WMopmMy Kak 803MOXHOMY OCHOBAHUIO 0CB8060X0eHUA 0Om 0omeemcmaeH-
HOCMU npu MopcKoU nepesoske. ABMOp Nokaseleaem, Ymo pocculickue CyObl NPUMEHSAIOM cmpoauli
Nnooxo0 K bpemeHU 00KA3bIBAHUSA «ONACHOCMU U C/Ty4aliHOCMU 8 Mope» U «HenpeoooauMoul Cuslbl»,
yuyumelgas 2eo02paguio U Ce30H, Cusly U 07umesbHoCMb 8030elicmausa Wmopmd, a MAkxe 0ceedom-
JIEHHOCMb KANUMAHA 0 Memeoyc108usx 8 pelice. B 3agepuwieHue npusedeHbl Kito4esble 0080061, NO
KomopwIM CyObl 06bIYHO He 0CB060XOAM Nepeso3vuUKd OM 0MmeemcmeeHHOCMU.

Knoyegeole cnosa: MOPCKUG pucku, onacHocmu u C}'ly'»IGL‘]HOCIT)U, Henpeoaonumaﬂ cuszia, omeemcmeeH-

HOCMb nepeso3vyuKkd, Wwmopm, ympamadad 2epy3d.

Mopckom puck

OpCKMe NepeBO3KN — AeATENbHOCTb C NOBbI-
LUEHHbIM YPOBHEM pUCKa. BbinonHAA pelicbl
B Pa3/INYHbIX Yrosikax MiaHeTbl, NepeBO34nKY CTas-
KMBAKOTCA CO LUTOPMOBOW MOrofoin, CocobHOoM
NPUYMHUTD 3HAUUTENbHBIN Ylepb Kak CyaHy, Tak
1 rpy3y. [MageHne KOHTeNHEPOB 3a 6OPT, CMeLLeHNe
1 3anuTne rpysa — YyacTble NocnenCcTBmA Bo3aen-
CTBUA CTUXMNW. B €BA3M C 5TMM BO3HMKaeT BOMPOC:
NMoHeceT I NepeBO3UYNK OTBETCTBEHHOCTb M KakK
emy 3alnTUTbCA?
B mexxayHaponHom npase pa3paboTaHbl NpaBu-
na, oceoboxarLme nepeBo3yrika OT OTBETCTBEH-
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HOCTU B C/lyYae BO3HUKHOBEHWA MOPCKNX PUCKOB.
KaTteropusa «<MOpCKOW pUCK» OXBaTbIBAET LMPOKMNI
CNEKTP PUCKOB, BKIIOYAA PUCK LUITOPMOBOW MOro-
abl. B ctatbe IV(2)(c) Maarcko-Bucbuiicknx npasus
1968 roga yka3aHo: «HN NepeBO3YMnK, HN CYyAHO
He OTBeYaloT 3a NoTepu MUnn yobITKM, BO3HUKLINE
BCNEeACTBME UM ABMBLUMECA PE3Y/IbTaTOM PUCKOB,
OnacHOCTeN UM CITy4anHOCTeNn Ha MOpe UK B ApY-
rMX CydOXOAHbIX BoAax». B 3Tol e cTaTbe HapAgy
C MOPCKMMM pUCKaMK OTAENbHO YKa3aHa Henpe-
opgonumas cuna (Act of God) Kak camocToaTenbHOe
OCHOBaHMe 0CBOOOXKAEHNA OT OTBETCTBEHHOCTM.
AHanorvnyHble npasuna cogeprkatca 8 nogn. 2 n. 1
CT. 166 KTM PO.



[na ocBo60XKAeHWA OT OTBETCTBEHHOCTY MNepe-
BO34MKY HEOOXOAMMO AOKa3aTb, UTO NP BbIMOSHE-
HUW pelca MMeno MeCcTo HACTYMIeHNe ONacHOCTH
nnu cnyvyamHocTn. OLeHKa TOro, HaCKOMbKO LUTOPM
npeacTaBnAan onacHOCTb ANA CyAHa UK ABNANCA
HeNnpeoaoNMMON CUNON, 3aBUCUT OT MHOXKECTBa
$aKTOPOB, KOTOPble POCCUIACKIME CYyAbl OLEHMBAIOT
no-pasHomy.

fOTOBHOCTb cyAiHa K peincy

B MopcKoli npakTurKe fencTeyeT obLyee npasu-
NO: HEe3aBUCUMO OT palioHa NfiaBaHWA U NPOrHo3a
noroAbl CyqHO nepepn BbIXOAOM B PeNC AOJIKHO
6bITb rOTOBO K J1I0ObIM M3MEHEHWAM NOTOAHbIX YC-
noBwWiA, BKNtoYaa WrtopM. MopexoHOCTb, TO ecTb
FrOTOBHOCTb CyAHa K 6€30MacHOMY BbIMOJIHEHWIO
perica C rpy30M 1 SKNMaXKeM B onpefeneHHbIX yc-
NoBuAX, — KNnioueBasa 06A3aHHOCTb NepeBo3yMKa.

B lopuanueckoi nutepatype otmeyaeTtcs: «[le-
peBO3uMK 06A3aH 3ab6MaroBpeMeHHo, Ao Havana
perica, NPUBECTM CYAHO B MOPEXOAHOE COCTOAHME,
T.e. obecneynTb TEXHNYECKYIO FTOQHOCTb CyAHa
K NnaBaHUio, Hagnexawmm obpasomMm cHapaauBs
CYOHO, YKOMMIEKTOBaTb €ro aKMnaxxem n cHab-
OUTb BCEM HEOOXOLMMbBIM, a TakXe NMPUBECTU
TPIOMbI 1 Apyrue nomeLleHnsa CygHa, B KOTOpPbIX
nepeBO3UTCA rpy3, B COCTOAHUE, obecneunsaio-
Lee Hagnexalme nprem, NepeBo3Ky U COXpaH-
HOCTb rpy3sa»’.

[na nopTBepKAeHNA MOPEXOAHOCTU CyAHO
LOJIKHO ObITb: TEXHNYECKN NCNPABHO; HaBUraLNOH-
Hoe 06opyOBaHNe 1 CyAOBble JOKYMEHTbI — NoA-
rOTOBJIEHDI; TPY3 — Hag/ieXalM obpa3om 3aKkpe-
NaeH U NPUroaeH AnA NepeBo3KU B UNCTbIX 1 CYXMX
TPIOMaXx; YneHbl KMNaxa — 0OCBeAOMJIEHbI O NfaHe
paboT Ha CyAHe 1 NPOVHCTPYKTUPOBAHbI O MOPsAKe
AeNCTBUN B LUTOPMOBbBIX YCIIOBUAX.

Obuwume TpeboBaHMA K MOPEXOAHOCTN CyAHa
onpepeneHbl B €T. 124 KTM PO u ctatbe IlI(1) Maar-
CKO-Brcbuimncknx npaswmn.

Tak, cornacHo n. 1 cT. 124 KTM PO nepeBo3-
UMK 06s3aH 3abnaroBpemeHHo, O Havana penca,
NPUBECTM CYAHO B MOPEXOAHOE COCTOAHME: 0be-
CrneynTb TEXHUYECKYO FOAHOCTb CyAHa K MiaBa-
HUI0, Hag/leXxalWmnm o6pa3om CHapAAUTb CyAHO,
YKOMIMJIEKTOBATb €ro 3KMNaxem (3a UCKIIloUeHnem
MOMHOCTbIO aBTOHOMHOFO CyAHa) U CHabaUTb BCem

' VeaHoB[I. MpaBoBoe perynMpoBaHne MOPCKOro CyA0XOA-
cTtBa B Poccuiickon ®epepaymn. 2-e n3g., nepepab. 1 gon.
M.: Mopckue Bectn Poccuu, 2009. 496 c.

V. CTATbU

HeoOXOAUMbIM, @ TaKXKe NPUBECTY TPIOMbI U Apyrue
NMomMeLLeHNA CyAHa, B KOTOPbIX MEPEBO3UTCA TPY3,
B COCTOAHME, 0becneyrBatoLlee Hagnexatyme npu-
€M, NepeBOo3Ky 1 COXPaHHOCTb rpy3a.

Kpome T1oro, n. 2 cT. 124 KTM PO yctaHaBnu-
BaeT NpaBWUJIO, COrNacHO KOTOPOMY MepeBO3UUNK
He HeceT OTBETCTBEHHOCTb 3a HEMOPEXOAHOE COo-
CTOSIHME CYQ1HA, €CNN [OKAXKET, UTO HEMOpexoaHoe
COCTOAHME cyfHa OblIO BbI3BAaHO HefoCTaTKamu,
KOTOopble He Moy ObITb OOHaPYXeHbl NpY NPO-
ABNEHUN UM JOJKHON 3a00TINBOCTU (CKPbITbIMK
HegocTaTKamu).

B topugnueckon JOKTpUHE YKasblBanoCh, YTO
«Ha MepeBOo3YMKe He NEXNT abcosoTHas 00A3aH-
HOCTb MO NPVBeAEHMIO CyAHa B MOPEXOLHOEe COCTO-
AHVe. OH JOMKeH N1LLb NPOABUTb JONIXKHYH0 3a60T-
NNBOCTb, YTOObI 4OCTMYb YKa3aHHOrO pesyfbTaTa.
CoBpemMeHHOe MOPCKOE CYAHO ABSETCA C/IOMKHbBIM
WNHXXEHEPHbIM COOPYXKEHWEM, N CaM MepPeBO34MK
He B cocToAHMUN obecneunTb NpUBeAEHNE CyaHa
B MopexofHoe cocTosiHue. [o3TomMy BO MHOMMX
C/lyyasix OH HAaHMMAET KOMMETEHTHbIX JIL, KOTO-
pble 1 OCYLLECTBNAIOT BO3JIOXEHHbIE Ha NepeBO3-
yrKka 06s13aHHOCTM. Bce 3TK nnua npw MCNOTHEHNUN
00653aHHOCTEN, MOPYYEHHbIX M MEPEeBO3UYNKOM,
TaK>Ke JOSKHbI NPOABNATL JOMKHYO 3a00TIMBOCTb,
1 OTBETCTBEHHOCTb 3a X ynyLleHnA byaeT HeCTu
NnepeBoO3UNK» <*>2,

Tem He MeHee, BO BCex ciyyasnx bpems goKasbl-
BaHWS NIEXNUT Ha NepeBO3YNKe: UMEHHO OH 00A3aH
noaTBepPAUTb, YTO HEMOPEXOAHOCTb CyAHa Obina
BbI3BaHa TaKMMW CKPbITbIMW HeAOCTaTKamMy, KOTO-
pble He MO ObITb BbIsIB/IEHbI MPU NPOABAEHNN
JIOJIHOV OCMOTPUTENIBHOCTU 1 3a00T/IMBOCTY C €r0
CTOPOHbDI>,

M3 ananu3sa ct. 124 KTM PO cnepyert, uto 6pema
[IOKa3blBaHMA TOrO, YTO HEMOPEXOAHOE COCTOAHUNE
CyAHa 6biNo BbI3BAHO CKPbITbIMY HegoCTaTKamuy,
NEXWT Ha nepeBo3unke. Mpn sTom HeobxoanMo,
4TO6bI 661 COONOAEHDI ABa YCIIOBUA: BO-MEPBbIX,
nepeBO34VK OOJIKEH JOKa3aTb, UTO OH MPOABUI
LOJXKHY0 3a60TNIMBOCTb NpK obecneyeHnn Mo-
pPexogHOCTM CyfiHa, 1, BO-BTOPbIX, AedeKT CyaHa
He Mor 6bITb O6HapyXeH Aaxe Npu NPosBIeHUN
TaKow 3a60TANBOCTH.

2 Tam xe.

3 BbparuHckun M./., ButpaHckuin B.B. loroBopHoe npaso.
[loroBopbl 0 NepeBo3Ke, OYKCMPOBKE, TPAHCMOPTHOM JKC-
neamumn 1 MHbIX ycnyrax B cdepe TpaHcnopta. M.: CratyT,
2003. KH. 4. 910 c.; CumoHeHKo A.M. KommeHTapun K Ko-
[eKcy Toprosoro mopennaBaHusa Poccuiickon Oepepaumm
(noctatentbin) // CMC KoHcynbtaHTlntoc. 2008.
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UT0 KacaeTcAa MOPexXoAHOCTU CyiHa U MPUHATUA
HeoOXo4MMbIX Mep Mo 00ecneyeHnto COXPAHHOCTK
rpy3a B LUITOPMOBbIX YCNOBUAX TO Opemsa foKa3blBa-
HMA OaHHbIX GaKTOB TaKXe BO3naraeTcs Ha nepe-
BO3uuKa. [loKa3biBaHMe HaMpaBieHO Ha NOATBEPX-
[leHne UCNPABHOIO COCTOAHMUA CyAHa Ha MOMEHT
BbIXOZa B penc. Kpome Toro, nepeBo3ymnK fOsKeH
[l0Ka3aTb, 4to obecrneunBan JOMXKHbIN KOHTPOJIb
3a rpy3oMm, a UJieHbl SKMMNaka AeNCcTBOBaM Mo YeT-
KM MHCTPYKLUAM.

B Poccun gencrtByioT cneymnanbHble npasuna
MOPCKOW nepeBO3Ku rpy3oB, obAa3aTeNbHble Ans
nepeBo34YnKOB. B nx umcne - MNpasuna 6e3onac-
HOCTU MOPCKOW NePEBO3KN rPy30B, YTBEPKAEH-
Hble nprka3zom MuHTpaHca Poccnm ot 21.04.2003
Ne BP-1/n (ganee - MNpasuna).

Mpw o6HapyXeHUN HefOCTaTKOB NPU NPOBepKe
COCTOAHMA rpy30B B pelnce n. 67 [paBwn Bo3naraet
006A3aHHOCTb ANA 3KMNa)ka cygHa NPUHATbL Mepbl
MO UX YCTPaHEHWIO 1 MPU HEOOXOAMMOCTY NPOV3Be-
CTV SOMONHUTENIbHOE KpPersieHre rpy30B (00TAXKY
HaTOBOB, MOAOUBKY 1 GUKCALMIO KITMHBbEB FBO3AA-
MU, YCTaHOBKY AOMOMHUTENbHbIX MPOKNAA0K 1 T.4.).

lnaBaHve B LULTOPMOBOW 30He TpebyeT OT Kanu-
TaHa 1 YNIeHOB 3KMMNaXa NOBbILIEHHOIO BHUMAHWA.
MpuoputeTHasa 3agaya — MUHUMU3aUNUS Hebnaro-
NPUATHOrO BO3AENCTBNA Ha CYAHO (CISMMUHTA,
BMMNMWHIA, TAXeNI0 60pTOBON Kauku). OwmboYHble
peLlleHna MoryT NoBfieYb He TONbKO YyTpaTy Uin
noBpexaeHne rpysa, Ho 1 NPUBECTU K KaTacTpo-
buryeckum nocnencTsmAM AnA cygHa.

N3 nonoxeHun ct. 167 KTM PO cnepyer, uto
nepeBo34YnK 0CBOOOXKAAETCA OT OTBETCTBEHHOCTM
3a yTpaTy rpysa, eciiv UMesiy Mecto owmnobKmM une-
HOB 3KUMaka B YNpaBNeHUn Unu sKcnayataymm
Cy[Ha, Bblpa3uBLUMECA B fieNcTBUAX (be3aencTBraAXx)
USIEHOB 3KMMNaXa, JOMYLEHHbIX B CYJOBOKAEHUN
UNn ynpasiieHNemM CygqHOM 1 He CBA3aHHbIX UC-
KNIOUNTENbHO C HEHaaneXallen skcnayaTaymen
CYAOBbIX CUCTEM 1 MEXAHWN3MOB.

OwnbKa B CyQOBOXKAEHNW MOXET BblPa3nTbCA
B HEMPaBWIbHOM OnpefesieHn MecTa CyfHa, He-
NpPaBWIbHOM MaHEBPUPOBAHMWN, HAPYLUEHNN CY-
LeCTBYOLMX NPaBun NpefoTBpaLLeHNa CTONKHO-
BEHVA CY[0B, MPeHebperKeHn XopoLLe MOPCKOW
npakTnkon 1 T.n. OwnbKa B ynpaBneHnm obbI4HO
CBA3aHa C 3KCnyaTaumen pasnnyHblX CYAOBbIX CU-
cTeM. Hanpurmep, noBpexaeHue rpysa B pesynbsrate
NMPOHVKHOBEHMA BOAbI B TPIOM OyAeT cuMtaTbCs
OWNGKOW B YNpaB/ieHW I, EC/IN 3TO NPON30ONLET
B CBA3M C HENPABWbHbIMU AENCTBUAMYN CY[OBOTO
3KMMNaxa.
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CnepoBaTenbHO, HeMpaBW/bHble AENCTBUA
UNEHOB 3KMMaXka He UCKJTIYaloT BO3MOXHOCTb OC-
BOOOXAeHNA NepeBo3yrKa OT OTBETCTBEHHOCTM
3a HaBUraLMOHHY0 OLINOKY.

B cynebHon npaktuke chopMmMpoBaH Noaxog,
COrnacHoO KOTOpPOMY CyAoBnajeneL, Bnpaee CCbl-
NaTbCA Ha HAaBUTALMOHHYIO OLLINOKY NULLb B Clyyae
CBOEBPEMEHHOr0O NPOABAEHNA UM JOJIKHOW 3a-
60TNMBOCTM O NPUBELEHUN CY[HA B MOPEXOLHOe
cocToAHMe. HemopexofnHoe coCToAHNE CYyAHa UC-
KJllo4aeT BO3MOXXHOCTb OCBOOOXKAEHNA NepeBo3ym-
Ka OT OTBETCTBEHHOCTM 3@ HAaBUTaLMOHHYIO OLUVOKY.
Tak, cyn anennAauMoOHHON MHCTaHUMN paccmaTpu-
BasA UCK K NepeBO34mnKy npumeHnn cT. 167 KTM PO
B CBA3M C TEM, YTO MIMEHHO HECBOEBPEMEHHbIE 1 He-
npaBuWbHble OENCTBUA SKMNaxa CyaHa NpuBenu
K KOpabneKpyLIeHIo, NPU STOM OTBETUMK AOKa3aJl
MOPEXOAHOCTb CyAHa [0 BbIXxoAa B penct.

B opyrom pene kanutaH, nonyuyms Hebnaro-
NPUATHBIA MNPOrHO3 MOroAbl, MPUHAN pelleHne
nepexaatb CTUXuo B byxTe, Mpy MaHEBPUPOBA-
HUW Ha BXOZe B OYXTYy CyAHO KOPMOBOW YacCTblo
npasoro 6opTa yaapunocb o 6eperosble cKanbl.
B pesynbrate ygapa cygHO nonyyuno Tpy npobo-
VIHbI U MPAKTUYECKN NMOMHOCTbIO 3aTOHYNO, BECb
rpys (3epHo) 6bin ncnopueH mopckown Bogoit. Cya,
no pe3ynbTraTam NCCNef0BaHUA NMEIOLLMXCA B Aene
[OKa3aTenbCTB (BHecyaebHble SKCNepTHble 3aKio-
YeHus, akTbl M OTYETbl COPBENEPOB, 3aKITIYeHMA
(peueH3umn), oTueTbl O NPOUCLIECTBUN, panopT
1 06bACHEHNA KanuTaHa 1 YIeHOB 3KM1naxa u ap.),
npumeHun ct. 167 KTM PO 1 npuwen K BbiBOAY
0 [OKa3aHHOCTU Hannumsa B AeNCTBUAX KanutaHa
CyZHa Mo MaHeBPMPOBAHUIO MY BXoAe B OYXTY Ha-
BMraLMOHHOM OWNOKM 11 ee NPUYMHHO-CNIeLCTBEH-
HOW CBA3M C rnMbenbio CyiHa BMecTe C rpy30Mm°.

MpuBeneHHas cygebHaa NpakTMKa NOKa3blBaeT,
YTO NOCTPOEHNME CTPATErK 3alWunTbl NEPEBO3UMKA
NCKNIOUNTENbHO Ha NOATBEPXKAEHUN MOPEXOA-
HOCTU cyfHa — ownboyHO: cam no cebe 3ToT dakT
He 0cBOOOXAAeT NepeBO3UnKa OT OTBETCTBEH-
HOCTM, 3TO NULWb 06sA3aTeNIbHOE YCI0BME BbIXOAA
B penc. HanpoTus, oTCyTCTBUE MOPEXOLHOCTU
B/ieYeT OTBETCTBEHHOCTb NepeBO3uMKa (3a uc-
KNIOYEHNEM CITyYaeB, Koraa NepeBo3ymK JOKaXeT,
UYTO HEMOPEXOAHOCTb BbI3BaHa CKPbITbIMU Hef0-
cTaTKamu, KOTopble He MO ObITb BblAAB/IEHbI NP

4 TNocTtaHoBneHune MNatoro AAC ot 17.02.2009 no geny
Ne A51-4706/02 11-101.

> TMoctaHoBneHme AC MockoBcKoro okpyra ot 23.05.2017
no geny N2 A40-145408/2012.



NPOoABEHNN OONKHOWN 3a60TnmnBOCTY; M. 2 CT. 124
KTM PO).

Ha nprmepe paccMOTpPeHHbIX KeNCOB BUAHO,
YTO B KaXKAOM KOHKPETHOM cJlyyae Heobxonmmo,
B YaCTHOCTH, yCTaHaBNNBaTb MPUUYNHHO-CIIeACTBEH-
HYI0 CBA3b MeXAy COObITVIEM 1 NOBPEXAEHVEM
nun6o yTpaTom rpysa — OT 3TOro 3aBMCUT nocneay-
tolan npaBoBas kBanudukauma. Tak, 3anutme rpysa
MOPCKOW BOAOW MPU HEHaANeXallem KpenaeHum
rpy3a uimn He3akpbiTMn TPIOMa A0 Havana pernca
MOKeT KBanndrLMpoBaTbCA Kak HEMOPEXOAHOCTb
CyfHa 1 BJleYb OTBETCTBEHHOCTb MO CT. 124 KTM PO.
B 10 e Bpems, ecnn nonagaHme MOPCKOM BOAbI
00YC/TIOBNEHO BCTPEYEl CyaHa C KPYMNHOW BOTHOW
1 NepeBO34YMKOM MpPOABNEHa AoMKHaA 3abotnu-
BOCTb O Ipy3e, CUTyaLMa MOXeT OLeHNBATbCA Kak
ownbKa ynpasfiieHns CygHOM (HaBuraumoHHas
owwnbka) B cmbicne cT. 167 KTM PO®), uto Bneuet
ocBobOXeHMe NepeBo3UrKa OT OTBETCTBEHHOCTH.

OTmeTuMm, UTO JOKa3bIBaHUE Haf1eXallero Kpe-
naeHua rpysa, NPUHATUA BCEX BO3MOXHbIX Mep
no obecneyeHnto ero COXPaHHOCTU 1 COBNOAEHUS
WHCTPYKLUI B LUTOPMOBBIX YCIOBUAX — CIIOXKHAA
3ajayva. Hepepgko cyabl He NpUHMMAOT fOBOAbI
nepeBo34rKa, MOTUBMPYA MO3NLNIO0 CeAYHOLNM
obpa3zom: «(1) 0653aHHOCTb NPU Pa3MELLEHNN
N KpenneHnn rpysa, noanexaliero nepeBoskKe,
OUeHWUTb CTeneHb ONacHOCTM WTOPMOBOrO MNna-
BaHVA Npu GaKTUYECKMX NapameTpax NomnyTHOro
BOJIHEHWA, FNYOMHY MOPA 1 KYPCOBOW Yron BOJHbI
1, C y4eTOM yKa3zaHHbIX GpakTopoB, Hag/exaLlnum
06pa3om ocyLLeCcTBUTb pa3meLLeHe rpysa, UCKio-
yaloLlee ero NOBpPeXAeHNE, NIEXNT Ha OTBETUNKE;
(2) 06513aHHOCTD B perice OCyLWeCTBAATb perynsap-
Hbll KOHTPOJb YCTOMUYMBOCTY MO nepuogy 6op-
TOBOW KauyKku CyfiHa, NMPOBEPATb COCTOAHME Ipy3a,
NPVHUMATb Mepbl MO YCTPAHEHUIO BbIAABNEHHbIX
HapyLeHWI U NPY HEOOXOZMMOCTY NPOU3BOAUTD
LONONHUTENbHOE KpenneHne rpy30B TakKe NexunT
Ha OTBeTUMKE»S.

OnpepeneHune NOrogHbIX ycosuin
B palfioHe NnaBaHuA

VHown poBog, 3aABnsAemMbl NepeBO3UMKaMu,
CBOANTCA K AOKa3bIBaHMIO HAINUMA LWUTOPMOBbIX
ycnosui (HenpeoaoIMMON CUIIbl) HA MOMEHT yTpa-
Tbl Fpy3a. [pun 3TOM «LITOPMOBbIE YCJIOBMA» — MO-
HATME OTHOCMTENbHOE: ANA OJHUX CYAOB He6ONb-

V. CTATbU

LLaA BOMIHA MOXET NpeACcTaBnATb ONaCcHOCTb, ANA
ApYrux — 6bITb BNOJIHE NPOXoAaMMON. KOHCTpyK-
TUBHbIE XapPaKTEPUCTUKN MOPCKMX CYAOB, KaK npa-
BMJ10, NO3BONAIOT BblAEPKMBaTb 3HaUMTENbHOE
BOJIHEHMeE.

CoBpemeHHble cyia NMetoT JOCTYN K UHTep-
HeTy (B OCHOBHOM Yepes CNyTHUKOBbIE CUCTEMDbI)
N OTCNEXUBAIOT MOroAHyo nHbOopMaLuio B peasnb-
HOM BpeMeHW. MOHUTOPUHI NOrOAHbIX YCI0BUM
OCYLEeCTBASAETCSA Ha OOPTY CyAHA HEMPEpPbIBHO.
CynHO umeeT foOCTyn K MPOrHO3am 1 meteonpe-
aynpexaeHnam (B TOM Yncne, LUTOPMOBBIM Npea-
ynpexaeHusam), UTo NO3BONAET KanuTaHy NpUHU-
MaTb COOTBETCTBYIOLIME MepPbI MO 6e30MacHOMY
nnaBaHuio.

B Hauane XIX Beka 6bina pa3paboTaHa WKa-
na bodopTa, ncnonblyemas no ceni geHb. LLkana
KnaccuourumpyeT BeTep no 12-6ansbHON cMcTeME:
8-9 6annoB cOOTBETCTBYIOT WTOPMY, 10 — CUIbHOMY
wropmy, 11 — OYeHb CUbHOMY WTOPMY, 12 — ypa-
raHy. Kaxxgbiin 6ann conpoBoXxgaetcs onnucaHnem
HabnogaeMbIx MPY3HAKOB Ha CyLle 1 Ha Boge. [ns
OLEHKW BOSTHEHMA HAa MOpPe MPUMEHSAIOTCA pa3Hble
LWKanbl (bprTaHCKan, aMepuKaHcKas, poCCUnCKas),
OCHOBaHHbIe Ha MapamMmeTpe 3HAaYMMOW BbICOTbI
BosH — Significant Wave Height (SWH). B 10-6annb-
HOW wWKane BonHeHuA 0 6annoB cooTBeTCTBYET
nosfiHOMYy WTunto, 9 6annos — peHomeHanbHoOMy
BosiHeHMo (SWH > 14 m).

Mpwn poka3biBaHUM LWITOPMOBbBIX MOrOAHbIX
YC/IOBMI NOKa3aTenn CKOpPOCTX BeTpa Mo LwKane
BbodopTa 1 3HauUMMoWM BbicOTbl BOSH (SWH) nmetot
cyllecTBeHHoOe 3HaueHne. OgHaKo AndA NoATBEePX-
OEeHVA HaNVUMA KMOPCKOro PUCKa» OJHMX 3TUX MO-
KasaTtenen HefOCTaTOUHO.

B lopraunyeckor [OKTprHE OTMeYaeTCa oTnnyme
«MOPCKMX PUCKOB» (ONAaCHOCTU UMM CITyYaHOCTU
B MOpe€) OT HEMPEOZONMMON CUMIbI: «B OTINUMNE
oT dopc-maxopa, OHM He Bcerga xapakrepusy-
I0TCA YPE3BbIYANHOCTBIO U HEMPEOJOIMMOCTbIO;
[LOCTaTOYHO, YTOObI COOLITIE HOCUIO CIyYanHbIN
XapaKTep 1 He Moo 6bITb NPeABUAEHO NePEBO3-
UYMKOM MpPY NPOABNEHNI JOMKHON 3a60TNIMBOCTU.
Mpwy 3TOM yumnTbIBaOTCA Pa3nnyHble paKTopbI: c1na
BETPa, reorpadpurueckoe NonoxeHne CyaHa, Bpems
roga, NPOAOMIKUTENIbHOCTb BO34ENCTBUA, MOBPEX-
JAeHNA, NPUYMHEHHbIE He TONbKO rpy3y, HO U CYAHY
(ecnun oHV NMenu MecTo), a Tak»Ke BO3MO>KHOCTb
npeasuaeHnsa»’,

6 PeweHune AC ApxaHrenibckol o6nacTtu ot 10 mapTa 2025 1.
no geny N2 A05-6416/2024.

7 KomMeHTapuii K lopk-AHTBepneHckm npaeunam 2004 . /
O. . Monurt.
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AHanusnpya amepuKaHCKylo U aHMIUACKYI0
cyfneb6Hylo npakTuky, B. Tetnen Takke oTmeuarn,
yTo KBanndukauma «MoOpCKNX PUCKOB» 3aBUCUT
OT reorpadryeckoro pamoHa nnaBaHus, cTeneHu
OCBeOMIEHHOCTM KanuTaHa 06 oXKnaaembix yc-
NOBUAX U MPOABNEHUA NEePEBO3UYNKOM [JOSIMKHOM
3a60TNNBOCTM K Ipy3ys,

B cBA3M C 3TUM y nepeBo3uMKa BO3HMKAET [o-
nosiHWTENbHOE BpemMs fOKa3bIBaHWA NCKIOUNTENb-
HOCTM 1 BHE3aMHOCTV MOrOAHbIX YC/IOBUI B PaloHe
nnaBaHuA.

LiTopm Kak onacHOCTb 1 Cy4alHOCTb
(cyne6bHas npakTuka)

AHanus poccunckon cynebHom npakTuKy no-
Ka3bIBaeT, YTO CyAbl pefko 0CBOOOXKAaloT nepe-
BO3UMKa OT OTBETCTBEHHOCTM Ha OCHOBAHUN Y. 1
CT. 166 KTM PO, npnaepunBascb CTPororo nogxona
K 6peMeHn [oKa3bIBaHNA HaNMuMA «<MOPCKOTO pu-
CKa» (0nacHOCTY UK CYYalHOCTA B MOPE).

Mpumep NpMeHeHNA KpUTepua [OKHON
3a6oTnmBoCTU O rpyse. B gene o B3biCcKaHWK
yObITKOB, MPUYUHEHHbIX MOBPEXAEHNEM KOHTEN-
HepoB, Cya, YAOBNETBOPAA UCK, YKa3al, YTo Hamnu-
yne wtopMa (Betep 15-20 M/C, BbICOTa BOJIH 3-4 M
B *Kentom mope) camo no cebe He aBnAeTca 6e3-
YCJIOBHbIM OCHOBaHMEM A1 OCBOOOXAeHMA ne-
peBO34rKa OT OTBETCTBEHHOCTM 3a NOBPEXAeHMe
TaHK-KOHTeNHepoB. B npumeHeHnn u. 1 cT. 166 KTM
PO 6b1n10 0TKasaHo No crnefyoLwyM OCHOBaHUAM:
(1) nepeBo3unK 0653aH 6bIT NPefyCMOTPETbL BO3-
MO>KHOCTb BOJSTHEHUA MOPS, KOTOPOe camMo Mo cebe
He OTHOCMKTCA K Ype3BblUalHbIM U HENPEeLOTBPa-
TUMbIM 06CTOATENBCTBAM HENPEOJONNMON CUSIbI
1 He obpa3syeT TaKyl «OMACHOCTb UKW CiyYai-
HOCTb B MOpE», KOTOPYIO HEMb3A Oblfio NpeaBUaEeTb;
(2) Nnpwn ponxHol 3a60TANBOCTU U OCMOTPUTESNb-
HOCTK NepeBO3YMK JOSIKEH Oblfl, B COOTBETCTBUM
C OroBOpoOM, obecneuyntb paboToCcnocobHOCTb
N HaAEXHOCTb 3aMOPHbIX U KPEMNeXHbIX YCTPOWCTB
CY[Ha, NPUHATb Mepbl K HAIEXXHOMY KpenieHUo
rpy3a u He JONYCTUTb CMELLEHMA 1 NOBPEXAeHUA
KOHTelHepPOB B Xofe NepeBo3Ku®.

OcBeiOMNIEHHOCTb O MPOrHO3MpYyeMbIX
MeTeoyC/IOBUAX UCKIOUaeT KBanndpukauumio
Cco6bITNA KaK «ONacHOCTU WAMN CAy4YalHOCTHN

8 Tetneir B. MpeTeH3un 1 NCKM Npv nepeBo3Ke rpy3oB Mo-
pem: (Mopckue TpeboBaHMA MO rpy3y). — nep. ¢ aHr. — M.:
TpaHcnoprt, 1983.-351 c.

9 PeweHne AC Mpumopckoro Kpas ot 10.10.2025 no geny
Ne A51-21827/2024.
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B Mope» ANA Leneil 0CB060XAeHUA nepeBo3-
yvKa oT oTBeTcTBeHHocTu. Cyabl, oLeHnBanA
CCbIJIKU Ha WITOPM KaK Ha «MOPCKOW PUCK», Kak
NpaBuNIo, OTKJIOHAIOT UX NO CefyLWwmnm oCHOBa-
HuAM: (1) Hannume odULMANbHBIX METEOCBOAOK,
LUTOPMOBbIX NpeaynpeXAeHUN N UHbIX JaHHbIX
0 noroge MCKoYaeT HenpeaBUAMMOCTb COObITUA
W, cnefoBaTeNibHO, NPYMEHeHNE KaTeropmm «ciy-
YaMHOCTM Ha Mopey; (2) aKcnnyaTauua cygHa B MO-
pPEXofHOM COCTOAHMMN, OCHALLEHHOIO CPeLCTBAaMMU
npuema meteonHdopmaL v, Bo3naraeT Ha nepe-
BO34MKa 06A3aHHOCTb MOHUTOPWHIA NOroAbl; Npu
TaKMX YCJIOBUSAX LUTOPM HE MOXeT pacCMaTpuBaTb-
CA KaK Cly4yaliHOCTb, OCBOOOXatoLlasi OT OTBET-
CTBEHHOCTY; (3) MorogHble yCnoBKA, HaXoAALLM-
ecs B npepeniax pasyMHOro nporHo3MpoBaHuA
Ha COOTBETCTBYIOLLEM MAPLIPYTE U B M3BECTHbIX
CE30HHbIX METEQYC/TIOBUAX, HE ABMAIOTCA YpEe3BbI-
YariHbIMU 1 He KBanndULMPYIOTCA Kak «OMacHOCTK
Ha mope»'?,

CnepoBaTenbHO, AOKYMEHTANIbHO NOATBEPXKAEH-
HaA 0OCBEAOMIIEHHOCTb KanutaHa o GpakTUYeCKnx
1 MPOrHO3UPYeMbIX MOFOAHbIX YC/IOBUAX, @ TaKxKe
OCYLLEeCTBAAEMbI MOHUTOPUHT UX NU3MEHEHWI NC-
KJ0UatoT KBanndrKaLmio COObITUA Kak «0nacHOCTM
W CNYYaHOCTN B MOPE» B KaUeCTBE OCHOBaHMA
Ana 0cBO60XKAEeHNA OT OTBETCTBEHHOCTM MO CMbIC-
ny ctatbn 166 KTM PO.

Mopckoe BonHeHue camo no cebe He o6pa-
3yeT «ONacHOCTU WU CJZIy4allHOCT B MOpey.
B ogHom 13 pen cyp ykasan: «<Mopckoe BonHe-
Hue no obLiemy npasusly caMo no cebe He MOXeT
6bITb NPU3HAHO ONACHOCTbIO NGO CITYYaNHOCTbIO
B XO[le MOPCKOro nepexofa, Kotopble Mornu 6bl
pa3yMHO CITY»KMUTb OCHOBaHWeM [ 0CBOOOXAeHUA
OT OTBETCTBEHHOCTM 3a yTpaTy rpysa. Tak, ccbinka
Ha 00CTOATENIbCTBA YXYALIEHUS METEOYCOBUN, OT-
paKeHHble B aKTe MOPCKOro npoTecTa 1 CyL0BOM
XypHase (HakaT BOMHbl Ha CKyfny npaBoro 6opTa,
NOBNEKLWNIN NafeHNe BEPXHErO pAda KOHTeNHePOB
B BAY 36 npu o6uein BbicoTe BOSHbI 3-3,5 M 11 Be-
Tpe 18 M/C), He OTBEYAET KPUTEPUAM CITYHYANHOCTU
Ha mope nN1b0o oNacHOCTM BHE Pa3yMHOr0 NPOrHo-
3UPOBaHNA ABUXKEHUA pelica B OPUEHTUPOBOYHO
N3BECTHbIX METEOYCOBUAX MPW YCIIOBUN MPUHATUS
COBOKYMHOCTW Hag/iexalinx Mep no KpenaeHuo
nanybHoro rpysa»'’.

1 TMoctaHoBneHne AC CeBepo-3anaiHOro okpyra ot 24 siH-
BapA 2025 r. no geny N2 A05-6837/2023.

" MoctaHoBneHue Matoro AAC ot 19.09.2024 no geny
Ne A59-3678/2023.



LTopm Kak Henpeogonumasa cuna
(cyne6bHas npakTuka)

Pe3Kkoe n KpaTKoBpeMeHHOe yXyZAlleHune
norogbl camo no ceb6e He o6pa3yert o6¢cTOA-
TeNnbCTB Henpeogonnmom cunbl. B ogHom 13 gen
ncTey NpeacTaBui rmapomeTeoposiornyeckme
CcBeeHNA O CKOPOCTU BeTpa U BbICOTe BOJIHbI,
Ha OCHOBAHWM KOTOPbIX CyA B3blCKan YObITKN.
Cyn, cornacuslnCb C 4OBOAAMM UCTLA, yKa3al:
«MeTeoponoruyeckoe ABneHne B BUge pe3koro
KpaTKOBPEMEHHOro ycuneHmsa Betpa go 14 m/c
He MOXeT ObITb OTHECEHO K 06CTOATENIbCTBAM He-
NpeoaoIMMON CUSIbl, MOCKOSIbKY OHO He Bbl3BaJiO
NPUPOAHYI0 Ype3BblUaliHYyo CUTYauuo NMbo cTu-
XUMHOe 6efiCTBME, a TaKXKe He HOCKO HenpeaoT-
BPaTUMBbIIN XapaKTep»'2,

He6naronpuaTHble NorogHblie ycnoBus
He CBUAETeNbCTBYIOT 06 OTCYTCTBUM BUHDI Ne-
peBo3uuKa. B ogHom 13 fen 6bin npefcTaBneH
aKT MOPCKOro MpoTecTa, MOATBEPKAALWUN, YTO
B Nepro NepeBO3KM NMENN MeCTo HebaronpuaT-
Hble MOrofHble YCNOBWA, MOBJIEKLUVE MOBPEXAEHNE
KoHTelHepa. Cya ycTaHoBUN GaKT WTopMma, ofHa-
KO MICK yIOBNIeTBOPWI, YKa3aB cnegytouee: (1) cam
no cebe WTOPM He SIBNAETCA 06CTOATENBCTBOM He-
NpeoaoNNMON CUMbI; y NepeBO34MnKa COXpaHAeTCA
006A3aHHOCTb MO MNPUHATMIO HEOOXOANMbBIX Mep
6e30MacHOCTY; (2) aKT MOPCKOrO NpoTecTa He nog-
TBEPXKAAET MPVMEHNMOCTb OCHOBaHUIN OCBOOOX-
LEeHUA OT OTBETCTBEHHOCTM, NPeAYCMOTPEHHbIX CTa-
Tben 166 KTM PQ; (3) nepeBo3umK He goKasan, u4To
LUTOPM ABAANCA €AUHCTBEHHOW 1 UCKITIOUNTENIbHOM
NPUYMHON NOBPEXKAEHNA KOHTEHEPA'?.

Henpeopgonumasa cuna xapakrepusyertcs
06bEeKTNBHOI, a He Cy6beKTUBHOI HenpepaoT-
BpaTuMoOCTblo. B flene o B3biCKaHMM yObITKOB
BC/leACTBME NafleHUA KOHTEeMHePOB CY[ yOoB-
NeTBOPWN UCK 1 YKasan cnegytoulee: (1) upesBbl-
YaMHbIN XapaKTep HENPEOLONIMMON CUJbl He Mo-
3BONIAEeT KBaNNPpuUUMpPOBaTb B KauecTBe TaKOBOW
ntobble KM3HEHHble 06CTOATENbCTBA; €€ OTNNYME
OT Cflyyas COCTOUT B OObEKTUBHON, a He cyObek-
TMBHOW HenpeaoTBPATUMOCTK; (2) cam no cebe
LITOPM He 06pasyeT 06CTOATENIbCTB HEMPEOJONN-
MOV CWfbl BBUAY AOCTYNMHOCTM MPOrHO30B Norofbl
N BO3MOXHOCTM 3apaHee NpUHATb Mepbl No obe-

V. CTATbU

cneyeHnto 6e30MacHOM CTOAHKM CyAHA U MHble
Mepbl NPefoCTOPOXHOCTY; (3) HanMYmne WTopMa
He CBMAeTeNbCTBYET aBTOMATUYECKMN O MPUYNHHON
CBA3W C YTPATON rpy3a; Ha NepeBO34YrKe COXPaHAET-
€A 06A3aHHOCTb MO NPUHATIIO Mep 6e30MacHOCTY
Ha mope'™.

PaHee BepxosHbitn Cyn PO otmeuan, uto Knioye-
BbIM MPU3HAKOM HENpeoaoMMON CUbl ABAAETCA
HenpenackasyemoCcTb coobITUsA. [lorogHble sBneHus,
KOTOpble cucTemMaTUYeCKn BO3HUKAIOT B onpefe-
NEeHHOM palioHe NN B COOTBETCTBYIOLLNIA CE30H,
TaKNM NPr3HAKOM He obnagatoT'.

BbiBOAbI

MpaBonprMeHnTeNbHAA MPAKTMKA 1 JOKTPWHA
NOATBEPKAAIOT: LUTOPMOBbIE YC/I0BMA CamMu Nno cebe
He ABNAIOTCA OCHOBaHMEM ANA OCBOOOXAeHMA
nepesBo3ynKa OT OTBETCTBEHHOCTU. YTpaTa unm
noBpexaeHne rpysa B LULTOPMOBbIX YC/TOBUAX BO3-
naraioT Ha mepeBO34MKa, BO-MepPBbIX, MOBbILIEHHOE
6pema [oKa3blBaHNA MOPEXOAHOCTU 1 HaNMunA
OCHOBaHWI AN1A 0CBOOOXKAEHNA OT OTBETCTBEHHO-
CTW, @ BO-BTOPbIX, BbIOGOP NPaBUIbHON CTpaTerum
3aLUMTbl NPY KOHKPETHbIX COObITUAX. OCHOBaHMAMY
ANA TaKOro yTBepXKAeHMA ABNAIOTCA cnegylowme
BbIBOJbI:

1) KaTteropua «onacHOCTeN UNn CNy4YamHoOCTEN
Ha MOpe» OLIeHNBAETCA MPUMEHUTENBHO K KOH-
KpeTHbIM 06CTOATENbCTBAM AiENa;

2) Hanmume oduLMaNbHbIX METEOAAHHbIX MCKAOYa-
€T BO3MOXXHOCTb MPYIMEHEHNA KaTeropum «ciy-
YaMHOCTN B MOpPEe» Kak OCHOBaHNA OCBOOOX-
[AeHMA OT OTBETCTBEHHOCTW BBMAY OTCYTCTBUA
HenpeaBUAEHHOCTN COObITUA;

3) nocTpoeHmne cTpaTernn 3awnTbl NepeBo3ynKa
NCKMIYNTENbHO Ha NOATBEPXAEHNN MOPEXOA-
HOCTM cyfHa — owmnb0oYHO: cam no cebe 3TOT
daKT He ocBOOOXAAeT NepeBO3UNKa OT OTBeT-
CTBEHHOCTM, 3TO NnLb 06A3aTeNbHOE yCoBMe
BbIXOJa B penc;

4) B KaXKOOM KOHKPETHOM Ciyyae Heobxoanmo,
B YaCTHOCTU, YCTaHaBNNBATb MPUUYNHHO-CNef-
CTBEHHYIO CBA3b MeXAy COObITUEM N MOBPEX-
AeHviem nnbo yTpaTon rpysa — oT 3TOro 3aBu-
CUT nocneayiowan npaBoBas KBanndukayma
(KaKk MokasaHo Bbllle, OAHO COObITUE MOXeT

12 PeweHne AC ApxaHrenbckoit obnact ot 10.03.2025
no geny N° A05-6416/2024.

3 PeweHune AC CaxanuHckor obnactu ot 23.12.2024 no pe-
ny Ne A59-7209/2022.

' TMoctaHoBneHue Matoro AAC ot 19.09.2024 no geny
Ne A59-3678/2023.

> Onpegenenne CynebHoin Konnernv no rpaxnaHcKnm fe-
nam BC PO ot 21 aBrycta 2018 1. N2 18-KI'18-142.
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6bITb KBANUPULMPOBAHO KaK HEMOPEXOAHOCTb
no ct. 124 KTM PO, nubo Kak HaBMraynoHHas
owmnbKa no ct1. 167 KTM PO);
npepocTaB/ieHne NepeBo3YnKy CygHa B Mo-
PEXOAHOM COCTOAHUM N €ro OCHalleHne cpea-
CTBaMM Npuema MeTeonHbopMaLnmn NCKoYa-
0T KBanUUKaLmio cobbITA KaK «CITy4alnHOCTM
B MOpe» B KaYeCTBe OCHOBaHWA 0CBOOOXAEHUS
OT OTBETCTBEHHOCTY;

MOroAHble YCIIOBUS, HaXoAALWMECA B Npegenax
[pa3yMHOro NporHo3MpoBaHKA Ha COOTBETCTBY-
olWem MapLluipyTe 1 B U3BECTHbIX CE30HHbIX
MEeTEOYC/IOBUSAX, HE ABMATCA Ype3BblYaliHbl-
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MU U He KBaNNGULMPYOTCA Kak «OMacHOCTH
B MOpe»;

MOPCKOE BOJIHEHME MO 0bLeMy NpaBmy camo
no cebe He NpU3HAETCA ONACHOCTbIO N6 cry-
YalHOCTbIO, I0OCTAaTOYHOW ANt OCBOOOXKAeHWA
OT OTBETCTBEHHOCTU 3a yTpaTy rpy3a;

6pemA OOKa3blBaHMA TOro, YTO BC/eACTBUE
LWITOPMa BO3HMKA HEBO3MOXKHOCTb obecre-
YMTb COXPAHHOCTb FPy3a 1 YTO NOBPEXAEeHNe
NPOW30LWIO B pe3yfbTaTe 06CTOATENBCTB, KO-
TOpble NepeBO3YMK He MOT MPeAoTBPaATUTL MPKU
NPOABAEHUN JOMKHOW 3a060TNMBOCTY, TIEXUT
Ha NepeBOo3ylKe. =



V. ARTICLES

llya Chekhin,
Senior Associate at KISLOV.LAW,

LL.M., National Research University Higher School of Economics (Moscow)

Storm in Maritime Carriage:
Perils of the Sea, Force Majeure,

and Carrier Liability

This article examines whether storm conditions may serve as a basis for exempting the carrier from liabil-
ity in the carriage of goods by sea. The author demonstrates that Russian courts apply a strict approach
to the burden of proving “perils and accidents of the sea” and “force majeure,” taking into account the
geography and season, the strength and duration of the storm’s impact, and the master’s awareness of
weather conditions during the voyage. The concluding section outlines the key arguments on the basis
of which courts typically refuse to exempt carriers from liability.

Keywords: Marine perils; dangers and accidents; force majeure; carrier’s liability; storm; cargo loss.

Marine Peril

aritime carriage is an activity entailing an el-
evated level of risk. In performing voyages
across various regions of the world, carriers en-
counter storm conditions capable of causing sig-
nificant damage to both the vessel and the cargo.
Containers going overboard, cargo shift and water
ingress are frequent consequences of exposure to
the elements. This raises a practical question: will
the carrier be held liable, and how can the carrier
defend itself?
International law provides rules that exempt
the carrier from liability where marine perils oc-
cur. The category of marine peril covers a broad

range of risks, including storm conditions. Arti-
cle IV Rule 2(c) of the 1968 Hague-Visby Rules
provides: Neither the carrier nor the ship shall be
responsible for loss or damage arising or resulting
from perils, dangers and accidents of the sea or
of other navigable waters. The same provision
lists, separately from marine perils, Act of God as
an independent ground for exemption from lia-
bility. Similar rules are contained in Article 166(1)
(2) of the Merchant Shipping Code of the Russian
Federation.

To be exempt from liability, the carrier must
prove that a danger or accident occurred during
performance of the voyage. The assessment of
whether a storm constituted a danger to the vessel
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or qualified as force majeure depends on multiple
factors, which Russian courts assess differently.

Vessel’s Readiness for the Voyage

As a general rule of maritime practice, regardless
of the trading area and weather forecast, a vessel
must be ready, prior to departure, for any changes
in weather, including storms. Seaworthiness—that
is, the vessel's fitness to safely perform the voyage
with cargo and crew under the relevant conditions—
is a key obligation of the carrier.

Legal scholarship notes: “The carrier is obliged,
in advance and before the commencement of the
voyage, to make the vessel seaworthy, that is, to en-
sure the vessel’s technical fitness for navigation, to
properly man, equip and supply the vessel, and to
put the holds and other spaces in which the cargo
is carried into a condition that ensures the proper
receipt, carriage and preservation of the cargo.”!

To evidence seaworthiness, the vessel must be:
in a technically sound condition; the navigational
equipment and ship’s documents prepared and in
order; the cargo properly secured and fit for car-
riage in clean and dry holds; and the crew informed
of the shipboard work plan and instructed in the
procedures to be followed in heavy-weather con-
ditions.

The general requirements for a vessel’s seawor-
thiness are set out in Article 124 of the Merchant
Shipping Code of the Russian Federation and in
Article I1I(1) of the Hague-Visby Rules.

Thus, pursuant to paragraph 1 of Article 124 of
the Merchant Shipping Code of the Russian Feder-
ation, the carrier is obliged, in advance and before
the commencement of the voyage, to make the
vessel seaworthy: to ensure the vessel’s technical
fitness for navigation, to properly equip the vessel,
to man it with a crew (save for a fully autonomous
vessel) and to supply it with everything necessary,
as well as to put the holds and other spaces of the
vessel in which the cargo is carried into a condition
ensuring the proper receipt, carriage and preserva-
tion of the cargo.

Moreover, paragraph 2 of Article 124 of the
Merchant Shipping Code of the Russian Federation
provides that the carrier shall not be liable for the
vessel's unseaworthy condition if the carrier proves

' lvanov, G. G. Legal Regulation of Maritime Shipping in the
Russian Federation. 2nd ed., revised and expanded. Mos-
cow: Morskie Vesti Rossii, 2009. 496 pp.
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that such unseaworthiness was caused by defects
which could not have been discovered with the
exercise of due diligence (latent defects).

Legal doctrine has indicated that “the carrier is
not subject to an absolute obligation to make the
vessel seaworthy. The carrier need only exercise due
diligence to achieve that result. A modern seagoing
vessel is a complex engineering structure, and the
carrier is not in a position to ensure the making
of the vessel seaworthy on its own. Therefore, in
many cases the carrier engages competent persons
who perform the duties imposed on the carrier. All
such persons, in performing the duties entrusted
to them by the carrier, must likewise exercise due
diligence, and the carrier will bear responsibility for
their omissions” <*>.2

Nevertheless, in all cases the burden of proof
rests with the carrier: it is the carrier who must
establish that the vessel’s unseaworthiness was
caused by latent defects which could not have
been discovered with the exercise of due diligence
on its part.?

An analysis of Article 124 of the Merchant Ship-
ping Code of the Russian Federation indicates that
the burden of proving that the vessel’s unseawor-
thy condition was caused by latent defects rests
with the carrier. This requires that two conditions
be satisfied: first, the carrier must prove that it ex-
ercised due diligence to ensure the vessel’s sea-
worthiness; and, second, that the defect could not
have been discovered even with the exercise of
such diligence.

With respect to the vessel’s seaworthiness and
the taking of necessary measures to ensure the
preservation of the cargo in heavy-weather con-
ditions, the burden of proving these facts likewise
rests with the carrier. The proof is directed at estab-
lishing that the vessel was in proper working order
at the time of departure. In addition, the carrier
must prove that it maintained proper supervision
over the cargo and that the crew acted in accor-
dance with clear instructions.

In the Russian Federation, special rules govern
the maritime carriage of goods which are manda-
tory for carriers. Among them are the Rules on the

2 lbid.

3 Braginsky, M., Vitryansky, V. V. Contract Law. Book 4: Con-
tracts of Carriage, Towage, Freight Forwarding, and Oth-
er Services in the Transport Sector. Moscow: Statut, 2003.
910 pp.; Simonenko, A. M. Article-by-Article Commentary
on the Merchant Shipping Code of the Russian Federation.
ConsultantPlus Legal Reference System, 2008.



Safety of Maritime Carriage of Goods approved by
Order No. VR-1/p of the Ministry of Transport of
Russia dated 21 April 2003 (hereinafter referred to
as the Rules).

Where deficiencies are identified in the course
of inspecting the condition of cargo during the
voyage, p. 67 of the Rules imposes on the crew a
duty to remedy them and, where necessary, to ap-
ply additional securing of cargo (e.g., re-tensioning
lashings, re-fitting and nailing wedges, installing
additional dunnage, etc.).

Navigation in heavy-weather conditions re-
quires heightened vigilance on the part of the mas-
ter and crew. The primary objective is to minimise
adverse effects on the vessel, including slamming,
whipping, and severe rolling. Erroneous decisions
may result not only in the loss of or damage to car-
go, but also in catastrophic consequences for the
vessel itself.

From Article 167 of the Merchant Shipping Code
of the Russian Federation (RF MSC) it follows that
the carrier shall be exempt from liability for loss of
cargo where there have occurred errors of the crew
in the navigation or in the management of the ship,
consisting of acts or omissions by crew members
committed in the navigation or handling of the
vessel and not confined solely to the improper op-
eration of shipboard systems and machinery.

An error in navigation may consist in incorrect
fixing of the vessel’s position, improper manoeu-
vring, violation of the International Regulations
for Preventing Collisions at Sea (COLREGsS), disre-
gard of good seamanship, and the like. An error
in management is usually associated with the op-
eration of various shipboard systems. For exam-
ple, damage to cargo resulting from the ingress
of water into a hold will be regarded as an error in
management if it occurs due to incorrect actions
of the ship’s crew.

Accordingly, wrongful actions of the crew do
not preclude the carrier’s exoneration on the basis
of a navigational error.

Case law has developed an approach where-
by a shipowner may rely on the navigational-error
defence only if it has exercised due diligence, in
a timely manner, to make the vessel seaworthy.
An unseaworthy condition of the vessel precludes
exoneration for a navigational error. Thus, in one
case the court of appeal, when considering a claim
against the carrier, applied Article 167 RF MSC on
the ground that it was the untimely and incorrect
actions of the crew that led to the shipwreck, while

V. ARTICLES

the defendant proved the vessel’s seaworthiness
prior to the commencement of the voyage.*

In another case, the master, having received an
adverse weather forecast, decided to ride out the
storm in a bay; while manoeuvring at the entrance
to the bay the vessel struck coastal rocks with the
starboard quarter. As a result of the impact, the ves-
sel sustained three breaches and almost completely
sank, and all the cargo (grain) was spoiled by sea
water. On the basis of the evidence in the record
(out-of-court expert opinions, surveyors’ acts and
reports, opinions/reviews, incident reports, and the
master’s and crew’s reports and explanations, etc.),
the court applied Article 167 RF MSC and conclud-
ed that a navigational error had been committed
by the master in manoeuvring on entry into the bay
and that there was a causal link between that error
and the loss of the vessel together with the cargo.®

This case law shows that building a defence
strategy solely on proving the vessel’s seaworthi-
ness is misguided: that fact, by itself, does not ex-
onerate the carrier; it is merely a precondition for
the commencement of the voyage. Conversely, lack
of seaworthiness entails the carrier’s liability (save
where the carrier proves that the unseaworthiness
was caused by latent defects not discoverable
with the exercise of due diligence; Article 124(2)
RF MSC).

The cases considered demonstrate that, in each
instance, it is necessary, inter alia, to establish the
causal link between the event and the damage
to or loss of cargo, as the subsequent legal char-
acterisation depends on it. Thus, wetting of car-
go by sea water due to improper securing of the
cargo or failure to close the hatch covers before
the commencement of the voyage may be char-
acterised as unseaworthiness of the vessel and
entail liability under Article 124 RF MSC. By con-
trast, if the ingress of sea water is attributable to
the vessel’s encounter with a heavy sea and the
carrier exercised due diligence in relation to the
cargo, the situation may be assessed as an error
in the management of the ship (a navigational
error) within the meaning of Article 167 RF MSC,
resulting in the carrier’s exoneration.

It should be noted that establishing that the car-
go was properly secured, that all possible measures

4 Ruling of the Fifth Commercial Court of Appeal dated
17 February 2009 in case No. A51-4706/02-11-101.

> Ruling of the Commercial Court of the Moscow District
dated 23 May 2017 in case No. A40-145408/2012.
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were taken to ensure its preservation, and that in-
structions were complied with in heavy-weather
conditions is a complex evidentiary task. Courts
frequently reject carriers’ arguments, reasoning,
inter alia, as follows: (1) when placing and securing
cargo for carriage, the defendant was obliged to
assess the degree of hazard of storm navigation
in view of the actual parameters of following seas,
water depth and wave approach angle and, taking
these factors into account, to arrange the cargo in
a manner that precluded its damage; (2) during the
voyage the defendant was obliged to monitor sta-
bility by the period of the vessel’s rolling, to check
the cargo condition, to take measures to eliminate
detected deficiencies and, where necessary, to ap-
ply additional securing of cargo.t

Determination of Weather Conditions
in the Trading Area

Another argument advanced by carriers consists
in proving the existence of storm conditions (force
majeure) at the time the cargo was lost. However,
storm conditions is a relative concept: for some
vessels a low sea may be hazardous, while for oth-
ers it is readily manageable. As a rule, the design
characteristics of seagoing vessels enable them to
withstand substantial sea states.

Modern vessels have access to the internet (pri-
marily via satellite systems) and monitor weather
information in real time. Weather conditions are
continuously monitored on board. The vessel has
access to forecasts and meteorological warnings
(including storm warnings), thereby enabling the
master to take appropriate measures for the safe
conduct of the voyage.

The Beaufort scale, developed in the early nine-
teenth century and still in use today, classifies wind
on a 12-point scale: 8-9 correspond to storm, 10 to
strong storm, 11 to violent storm, and 12 to hurri-
cane. Each point is accompanied by descriptions
of observable effects on land and at sea. To assess
sea state, several scales are used (British, Ameri-
can, Russian), based on the parameter of significant
wave height (SWH). On the 10-point sea state scale,
0 corresponds to calm, and 9 to phenomenal seas
(SWH > 14 m).

In proving storm conditions, wind force under
the Beaufort scale and significant wave height

5 Decision of the Commercial Court of the Arkhangelsk Dis-
trict of 10 March 2025 in case No. A05-6416/2024.
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(SWH) are material. However, these indicators alone
are insufficient to establish a marine peril.

Legal doctrine distinguishes marine perils (dan-
gers or accidents at sea) from force majeure: unlike
force majeure, they are not always characterized by
extraordinariness and irresistibility; it may suffice
that the event was fortuitous and could not have
been foreseen by the carrier exercising due care.
In doing so, various factors are taken into account,
including wind force, the vessel’s geographic posi-
tion, the season, the duration of exposure, damage
caused not only to the cargo but also to the vessel
(if any), and, importantly, foreseeability.”

Analysing U.S. and English case law, W. Tetley
also noted that the qualification of marine perils
depends on the geographic area of navigation, the
master’s awareness of expected conditions, and the
carrier’s exercise of due care for the cargo.?

Accordingly, the carrier bears an additional bur-
den to prove the exceptional and sudden nature of
weather conditions in the relevant area.

Storm as Danger and Accident (Case Law)

An analysis of Russian case law shows that
courts rarely exempt carriers from liability under
Article 166(1) of the RF MSC, adhering to a strict
approach to the burden of proving the existence
of a marine peril (danger or accident at sea).

Example of applying the due care for cargo
criterion. In a case concerning recovery of dam-
ages caused by damage to containers, the court,
granting the claim, held that the existence of
a storm (wind 15-20 m/s; wave height 3-4 m.in the
Yellow Sea) was not, by itself, a sufficient ground
to exempt the carrier from liability for damage to
tank containers. Relief under Article 166(1) of the RF
MSC was denied on the following grounds: (1) the
carrier was obliged to foresee the possibility of sea
state, which in itself does not constitute extraordi-
nary and unavoidable force majeure circumstances
and does not amount to such a danger or accident
at sea that could not have been foreseen; (2) ex-
ercising due care and prudence, the carrier was
obliged, in accordance with the contract, to ensure
the operability and reliability of the vessel’s closing
and securing devices, to take measures for reliable

7 Commentary on the York\endash Antwerp Rules 2004 /
O.l. Polit.

& Tetley, W. Claims and Actions for the Carriage of Goods by
Sea (Cargo Claims). Russian translation. Moscow: Trans-
port, 1983. 351 pp.



securing of the cargo, and to prevent shifting and
damage to containers during carriage.’

Awareness of forecast weather conditions pre-
cludes qualifying an event as a danger or acci-
dent at sea for purposes of exempting the carrier
from liability. Courts, as a rule, reject references to
a storm as a marine peril on the following grounds:
(1) the existence of official weather reports, storm
warnings and other meteorological data negates
the unforeseeability of the event and thus the appli-
cability of accident at sea; (2) operating a seaworthy
vessel equipped with means of receiving meteoro-
logical information imposes on the carrier a duty to
monitor weather; in such conditions a storm cannot
be treated as an accident exempting from liability;
(3) weather conditions within the bounds of reason-
able forecasting on the route and in known seasonal
conditions are not extraordinary and are not quali-
fied as dangers at sea.™

Consequently, documented awareness by the
master of actual and forecast weather conditions,
and ongoing monitoring of their changes, preclude
qualification of an event as a danger or accident at
sea as a ground for exemption from liability under
Article 166 of the RF MSC.

Sea state as such does not constitute a dan-
ger or accident at sea. In one case the court stat-
ed: As a general rule, sea state in itself cannot be
recognized as a danger or accident during a sea
passage that could reasonably justify exemption
from liability for cargo loss. Thus, reliance on de-
terioration of weather conditions recorded in the
sea protest and the logbook (a wave striking the
starboard shoulder causing the top tier of con-
tainers to fall in BAY 36, with overall wave height
of 3-3.5 m and wind 18 m/s) does not meet the
criteria of an accident at sea or a danger beyond
reasonable forecasting of the voyage in approxi-
mately known weather conditions, provided that
a combination of proper measures for securing
deck cargo has been taken."

Storm as Force Majeure (Case Law)

A sudden and short\endash term deterio-
ration of weather by itself does not constitute

° Judgement of the Commercial Court of Primorsky Krai of
10.10.2025 in case No. A51-21827/2024.

19 Ruling of the Commercial Court of the North-Western Dis-
trict of 24 January 2025 in case No. A05-6837/2023.

" Ruling of the Fifth Commercial Court of Appeal of
19.09.2024 in case No. A59-3678/2023.

V. ARTICLES

force majeure. In one case, the claimant sub-
mitted hydrometeorological data on wind speed
and wave height, on the basis of which the court
awarded damages. Agreeing with the claimant,
the court held: A meteorological event in the form
of a sudden, short\endash term increase in wind
up to 14 m/s cannot be regarded as force ma-
jeure, since it did not cause a natural emergency
or natural disaster and was not of an unavoidable
nature.”

Adverse weather conditions do not demon-
strate absence of the carrier’s fault. In another
case, a sea protest was produced confirming ad-
verse weather conditions during carriage that re-
sulted in damage to a container. The court found
that a storm had occurred, but nevertheless grant-
ed the claim, stating: (1) a storm, by itself, is not
force majeure; the carrier remains under a duty to
take necessary safety measures; (2) the sea protest
does not establish the applicability of the grounds
for exemption from liability under Article 166 of the
RF MSC; (3) the carrier failed to prove that the storm
was the sole and exclusive cause of the container’s
damage."

Force majeure is characterized by objective,
not subjective, unavoidability. In a case concern-
ing damages resulting from container collapse, the
court granted the claim and held: (1) the extraor-
dinary nature of force majeure does not permit
any life circumstance to be classified as such; its
distinction from a fortuity lies in objective, not sub-
jective, unavoidability; (2) a storm, by itself, does
not constitute force majeure given the availability
of weather forecasts and the possibility of taking
measures in advance to ensure safe berthing and
other precautions; (3) the existence of a storm does
not automatically establish causation with the car-
go loss; the carrier remains obliged to take safety
measures at sea.™

Previously, the Supreme Court of the Russian
Federation noted that unpredictability is a key at-
tribute of force majeure. Weather conditions that
occur systematically in a certain area or season do
not possess this attribute.’

2. Judgement of the Commercial Court of the Arkhangelsk
District of 10.03.2025 in case No. A05-6416/2024.

13 Judgement of the Commercial Court of the Sakhalin Dis-
trict of 23.12.2024 in case No. A59-7209/2022.

' Ruling of the Fifth Commercial Court of Appeal of
19.09.2024 in case No. A59-3678/2023.

> Ruling of the Civil Division of the Supreme Court of the
Russian Federation of 21 August 2018 No. 18-KG18-142.
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Conclusions

Case law and legal doctrine confirm that
storm conditions, by themselves, do not consti-
tute a ground for exonerating the carrier from
liability. The loss of or damage to cargo in storm
conditions imposes on the carrier, first, a height-
ened evidentiary burden to prove seaworthiness
and the existence of grounds for exoneration,
and, second, the need to adopt an appropriate
defence strategy tailored to the specific events.
The basis for this proposition is set out in the fol-
lowing conclusions:

1) the category of «dangers or accidents at sea»
is assessed with regard to the specific circum-
stances of the case;

2) the presence of official meteorological data ex-
cludes the possibility of invoking accident at
sea as a basis for exemption in view of the lack
of unforeseeability;

3) building the carrier’s defence strategy solely on
proving the vessel’s seaworthiness is misguided:
that fact, by itself, does not exonerate the carrier
from liability; it is merely a precondition for the
commencement of the voyage;
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4) in each particular case it is necessary, inter alia,
to establish the causal link between the event
and the damage to or loss of cargo-the subse-
quent legal characterisation depends on it (as
shown above, the same event may be charac-
terised either as unseaworthiness under Arti-
cle 124 RF MSC or as a navigational error under
Article 167 RF MSC);

5) providing the carrier with a seaworthy ship
equipped with means of receiving meteoro-
logical information excludes classification of
the event as an accident at sea as a ground for
exemption;

6) weather conditions within the bounds of rea-
sonable forecasting on the relevant route and
in known seasonal conditions are not extraor-
dinary and are not qualified as dangers at sea;

7) as a general rule, sea state in itself is not rec-
ognized as a danger or accident sufficient to
exempt from liability for cargo loss;

8) the burden of proving that, due to the storm,
it was impossible to ensure preservation of the
cargo and that the damage occurred as a result
of circumstances the carrier could not prevent
while exercising due care rests with the carrier.



VI. OB30P HOBNHOK JINTEPATYPbLI MO MOPCKOMY TTPABY

1. P. Yxyo. CpaBHMUTEeNbHOE NCCNefOBaHMe
perynupoBaHUA 3arpAsHeHUs onacHbIMU Belle-
CTBaMM C MOPCKNX CYAOB Ha MeXXAYHapPO4HOM
ypoBHe, B CLLIA n Kutae: npegorBpalieHune, KOH-
Tposnb, Mepbl pearupoBaHNA U KOMMNeHcauua
Bpeaa.

Zhuo, R. (2025). A comparative study of in-
ternational, U.S., and Chinese ship-source haz-
ardous substances pollution: prevention, control,
response, and compensation. Routledge.

B JaHHOW KHUre CMCTEMATUYECKU U3MaraloTcs
noaxonbl K Hauny4Jwmum cnocobam perynmposa-
HMA 1 NPefoTBPALLEHMNA 3arpA3HEHNA ONaCHbIMM
BELLECTBaMV C MOPCKMX Cy0B. ABTOP aHann3upyet
HOPMbI MeXAyHapoAHoro npasa, npasuna CLUA
1 Kntaa c TOukn 3peHunsa npefoTBpalLeHns U KOH-
TPONA 3arpA3HEHNIA, ONepaTMBHOIO pearnpoBaHna
Ha upe3BblyalHble CUTyaLMmM U NOCefyoLLEro BOC-
CTAHOB/EHMSA SKOMOMMN, @ TAKXKe OTBETCTBEHHOCTY
1 KOMMeHcauumaAxX 3a HaHeCeHHbI Bpes. Ha ocHose
Kenc-cTagn KpynHemwmnx 3arpAasHeHn onacHbl-
MU BelecTBaMm ¢ Mopckunx cygoB B CLUA n Kutae
aBTOP MPUXOAUT K BbIBOAY, YTO NPeAoTBpaLLeHME
TaKUX CUTYaL I, KOHTPOMb U Mepbl pearnpoBaHna
LOJIKHbI PacCMaTPUBaTbCA HapAZy C NPOTUBOpeYn-
AMU MeXIY 3ala4yaMu MO KOHTPOJSIO 3arpA3HEHUN
N SKOHOMMWYECKMU, COUMANIBHBIMU 11 MONTUYE-
CKMMM OrpaHNYeHMAMN.

2. ExxerogHuk ACKOMAPE no mopckomy rnpa-
By 32 2024 r. Tom 4: YenoBeuyecTBO CKBO3b BOJI-
Hbl — MepeocMbIC/IeHe MOPCKOro Nny6an4yHoro
npaBa yepes npusMy npas yenoBeka. Mopg pea.
M. Jleyyun.

Leucci, P. (Ed.). (2025). ASCOMARE yearbook
on the law of the sea, 2024. Volume 4: humanity
across the waves - rethinking the law of the sea
through a human rights lens. Luglio Editore.

Accoumauma KOHCYNbTaHTOB MO MOPCKOMY
ny6nnuHomy npasy (ASCOMARE / ACKOMAPE)
npeacTaBnaeT YeTBEpPTbIi TOM CBOErO eXKerogHu-
Ka No MOPCKOMY Ny6/IMYHOMY MpaBy, B KOTOPOM
cobpaHbl paboTbl BeAyLMX MEXKAYHAPOAHbIX yue-
HbIX 1 NPaKTNKOB. ABTOPbl HOBOrO TOMa UccneayoT
CTeneHb BAUAHMA MOPCKOro Ny6IMYHOro npasa —

HanpAMYy UM ONOCPefoBaHHO — HA pa3BuUTKMe,
NPUMeHeHVE 1 NoTeHUManbHoe npeobpasoBaHne
KOMNEKTUBHBIX MEXaHN3MOB 3alnTbl GyHAAMEH-
TanbHbIX NPaB YesioBeKa, B ToM yncie B chepax,
TPaAULMNOHHO He CBA3AHHbIX C MOPEM.

3.leHouMA 1N OKeaH: NpaBo, NCTOPUA N pea-
NV reHoLMAa BHe rpaHuL N HYKe BaTepivnHuN.
MNop pepn. B. Kanogxunanum, 3. JIépdnapa.

Kapogianni, V., Loefflad, E. (Eds.). (2025).
Genocide and the ocean: law, history and geno-
cidal realities beyond borders and beneath waves.
Routledge.

B naHHOM c6OpHMKe nccnenyTca CNOXHble
NpaBoOBble, KOHLENTYyaslbHble U MaTepUanbHble
B3aVIMOCBA3M MeXAY reHoLUngoM 1 okeaHoM. Pa-
60Tbl OXBaTbIBAIOT LUMPOKUIA CNIEKTP TEM U 3aTpa-
rMBAlOT Pa3/INyHble NPABOBbIE PEXMMbI, KOTOPbIE
KpaiiHe peiko pacCMaTprBaloTCA BO B3aUMOCBA3N
APYr C APYroMm, BK/OYas, HO He OrpaHNYmMBanCh
MeXAYHapOAHbIM MPaBOBbIM PerynMpoBaHnem
reHouMAaa, MexayHapoaHbIM NpaBoM B obnactu
npaB yenoBeKa 1 NpaBamy 6exeHLeB, MOPCKUM
Ny6/NYHBIM MPaBOM, MeXAYHaPOAHbIM NPaBoOM
B 0611aCcTN KyNbTYpPHOro Hacneama u 3KoNoru-
YyecKMM NMpaBoOM, NPaBOM Ha camoonpepene-
HMe 1 YroNnoBHYI0 OTBETCTBEHHOCTb 3a Hacuame
Ha Mope. ABTOpPbI BKJTIOYEHHbIX B COOPHMK CTaTen
NMPU3HAIOT, YTO OLHOW TONbKO NPABOBOW JIOTUKK
HeOCTaTOYHO, YTOObI NOTHOLEHHO ONUcaTh CBA3b
MeXay reHOLMAOM 1 OKEaHOM, Y MOITOMY BbIXO-
OAT 3a paMKM TPagULMOHHOIO JOKTPUHANbHOTO
aHanu3a, obpalancb K MeXANCLUNIINHAPHbBIM
nogxopam.

4. . Dxxy6angn, K. XonpyHHuca. NpaBoBoe
perynupoBaHue MOPCKNX NepeBO30K.

Jubaidi, D., Khoirunnisa, K. (2025). Legal navi-
gation in sea transportation. Cambridge Scholars
Publishing.

B 31O KHMre Nnogpo6bHO nccnegyeTca npaBo-
BOW NaHAWAdT, OKPYKAOLWMNIA MOPCKUE NEPEBO3KM
rpy30B, C aKLeHTOM Ha NPUMEHEHUN rapaHTUIHbIX
nucem (Letters of Indemnity, Lol) n koHocameHTOB.
Llenb nccnepgoBaHuA — COKpaTUTb pa3pbiB MEXAY
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NpaBOBOV TEOPMEN 1 MOPCKOW AeN0BOM NPaKTu-
KOW 1 MOoKa3aTb, C KaKUMK NMpobriemamn 1 Clox-
HOCTAMW CTaNIKMBAKOTCA FPy300TNpaBuTenu, ne-
peBO34YMKHN 1 Fpy30nonyyaTeny npyu NpMMeHeHnn
3TUX BaXKHENLINX JOKYMEHTOB. B KntoueBble 3agayumn
BXOAUT aHaNM3 HOPMATUBHO-MPABOBOIO Perynnpo-
BaHWA MOPCKUX MepeBO30K Ha MeXAYHapO4HOM
1 HaLMOHANIbHOM YPOBHSX, a TaKXKe nccnegoBaHme
NpPaBoOBbIX MOCNeACTBUI NPUMEHEHUA rapaHTUm-
HbIX MUCEM Y KOHOCAMEHTOB B MOPCKMX MNepeBO3-
Kax. ABTOPbl MCMOMb3YIOT CMELLAHHbIN METOA0SOr -
YeCcKui Noaxod, KOTopbI 06 beanHAET Kelnc-cTaau,
NpPaBOBOW aHaNn3 1 NPUMepbl N3 NHAYCTPUK C Le-
NblO BbIBEAEHUA MPAKTUYECKMX PEKOMEHALN.

5. Mopckas 6uopasBepKa, 6uopasHoo6pa-
31e 1 HOBble Coco6bl NCMOJIb30BaHUA pecyp-
COB OKeaHa: HOBeJU1bl MeXXKAYHapOA4HOro npasa.
Mop pepn. H. Kpa66e, [. JlaHrne.

Krabbe, N., Langlet, D. (Eds.). (2025). Marine
bioprospecting, biodiversity and novel uses of
ocean resources: new approaches in international
law. Hart Publishing.

Ncnonb3oBaHre MOPCKUX pecypcoB vesoBe-
KOM MeHSEeTCA, Kak U caMma MOPCKanA Cpefa, a Halle
NMOHVMAHNE MOPCKMX IKOCUCTEM 1 B1Opa3HOO-
6pa3unA pa3BuBaeTcA. B 3Tol KHUre (B OTKPbITOM
LOCTYyNe) nccnenyTca BbiTeKatolwme U3 3Toro
npobsiembl NPaBOBOrO PEryfnpPoOBaHUA OKEAHOB
N peLleHne faHHbIX NpobiemM Ha HaUMOHANIbHOM
ypoBHe. B paboTte 3aTparusatoTca TeHAeHL N
B TaKMx 06nacTax, Kak 6MopasBeakKa, pblbonoB-
CTBO, rMy60KOBOAHAA f00blYa MOJIE3HbIX NCKO-
naembIX 1 CyfoXoAcTBO. Ha 0CHOBEe HECKOMbKMX
Kelnc-ctagm obcyxaaloTca reHeTMyecKune pecypcsl
1 OLEHMBAOTCA NOCNEACTBUA NPUHATAA HOBOIO
CornaweHunsa Ha 6a3e KoHseHumn OOH no mop-
CKOMY MpaBy O COXPAHEHUW N YCTONYMBOM UC-
Nosb30BaHNM MOPCKOro BMoornyeckoro pas-
HoOOpa3unsa B palioHax 3a npegenamu encTena
HaunoHanbHOW pucankuum. Npynna skcneptos
npeanaraeT HOBble MOAXOAbl K BOMPOCAM TOJIKO-
BaHWA, yCTAHOBNIEHHbIM NPWHLMNAM ynpaBneHns
1N UHCTUTYLMOHASbHBIM OTHOLWeHMAM. He orpaHu-
UYMBASACb MOPCKMM My6INYHBIM NPaBOM, aBTOpPbI
TaKXe paccMaTpuBalOT MeXAYHapPOAHOEe 3KOJ0-
rmyeckoe npaso, NPaBO UHTeNNEeKTyanbHON cob-
CTBEHHOCTM U HaLMOHaNbHOe perynmpoBaHue.

6. [paBoBoOe perynupoBaHune CTOJIKHOBEHU
cypoB (16-e nsg.). Nop pea. A. TetteH60pHa,
Dx. Kumbenna.
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Tettenborn, A., Kimbell, J. KC (Eds.). (2025).
Marsden and Gault on collisions at sea (16th ed.).
Sweet & Maxwell.

[aHHaA KHMra npeactaBnaeT cobon noapoob-
HOe PYKOBOACTBO MO CneunannusdnpoBaHHOMY
N CaMOCTOATENIbHOMY pPa3fenly MOPCKOro YacTHO-
ro npaBa — CTONIKHOBEHUAM CY[0B 1 BO3MELLEHMI0
ybbITKOB. B Hell paccmaTpumBatoTca nocnefHue
cyne6Hble fiena U USMEHEHMA B MeXAYHapPOAHbIX
KOHBEHLMAX, a B KOMMEHTapUAX pa3bupaloTcs Ha-
BUraLUMOHHbIE OLWNOKKN 1 TONKOBaHNe KOHBEHLWM
0 MeXAYyHapOAHbIX NpaBuiax npegynpeaeHus
CTONIKHOBEHMI CyaoB B Mope 1972 1., a Takxe cre-
UManbHble peXnMbl OTBETCTBEHHOCTU U Nocnea-
CTBUA 3arpA3HeHNA OKpy»KatoLen cpegbl. HoBoe
16-e n3pgaHmne yunTbiBaeT BaXHble M3MEHeHUA:
B NnpaBunax o6 orpaHNYeHn OTBETCTBEHHOCTH
1 BbIbOpeE IOPUCAVKLUN; B PETYTPOBAHUMN BO3-
MeLleHunA ywepba U3 CTONKHOBEHNSA CYA0B; HOBblE
npaBuia COCTaBNEHUA 3aABIEHNIA O CTONIKHOBEHWM
v nonpaskn K MIMMNCC-72. JaHHOe n3gaHmne Takxe
OXBATbIBAET BCIO aKTyaJIbHYIO CyAebHYI0 NPaKTUKY.

7. C. YxaH, M. YxaH. NMpocTon cyaHa B Mmop-
CKUNX NepeBO3KaXx: NpaBo N NpaKTuKa.

Zhan, X., Zhang, P. (2025). Off-hire in mer-
chant shipping: law and practice. Informa Law
from Routledge.

[laHHasA KHWra cofepknT LeHHY0 nHGopMaLmo
0 MeXaHM3Max pacnpegenieHnst yobITKoB 13 npo-
CTOA CyOB 1 COOTBETCTBYIOLMNX JOFOBOPHbIX YC-
NOBUAX. DTO U3AAHME MOMOXKET NPAKTUKYIOLUM
loprcTam pa3obpaTbCs B CZIOKHOW CUCTEME [OTO-
BOPHbIX HOPM O NMPUOCTAHOBKe ¢ppaxTa npu npo-
CTOe CyfiHa, NOCKONbKY MHbopMaLma npeacras-
naetca B goctynHon opme. KHura faét noHrnma-
Hue 06 3¢pPeKTBHOM BeleHUUN CNOPOB, O NpaBax
1 06A3aHHOCTAX BOB/IEYEHHBIX CTOPOH 1 obecneye-
HUW cTabunbHo paboTbl B KOMMEPYECKOM MaHe.

8. H. TaBakkonu. Mpo6nembl npaBoBOro pe-
rynnpoBaHMA 3arpA3HeHNA OKpY»KaloLen cpe-
Abl C MOPCKUX CYZl0B: Ha CTbIKe 3aKoHopaTeNb-
cTBa EC n mexxgyHapogHoro npasa.

Tavakkoli, N. (2025). Regulatory challenges of
ship-source pollution: where EU legislation meets
international law. Nomos Verlags.

EBponencknin co3 faBHO BbICTYMaeT 3a yxe-
CTOUYEHUE PEryInMpOBaHNA 3arpA3HEHUA OKPY-
Xatolen cpefbl C MOPCKMX CYyAOB Y MPUHMMaeT
CcO6CTBEHHOE 3aKOHOAATEeNbCTBO, KOorga cumtaeT
MeXIyHapoZaHble yCUnna HegoCcTaTouHbIMK. B faH-



HOW KHUTe 13y4YatoTca NOCNeacTBua paboTbl Kpyn-
HelLlen permoHanbHOW OpraHM3auum no perynum-
pOBaHuIo TakoW rnobanbHOM chepbl, Kak MeXxay-
HapoAHOe CyQoXOACTBO, a TakXKe CyLlecTByoLwme
OTK/IOHEHMA OT MeXAYHapPOAHbIX CTaHAAPTOB. Tpu
Kelc-CcTafiy coueTaloT B cebe akageMniyecknin aHa-
N3 N NPaKTUYeCcKre BbIBOAbI 1 NOKa3bIBaOT, YTO
3akoHopatenbcTBo EC 0 3arpA3HeHnn oKpy»Kato-
Wwen cpedbl C MOPCKMX CyAOB HapyLlaeT rpaHuLbl
MexayHapogHoro npasa. OTKa3 OT NPOBepPKU Co-
BMECTUMOCTM N BO3MOMHbIX KOMIN3UIN C MEXAY-
HapOAHbIM NPaBOM COOTBETCTBYHLLE OTPa)aeTca
Ha aBTOpuTeTe EBPOCOI03a KaK rnobanbHOro nrpo-
Ka 1 NerMTUMHOCTN ero peryfnpoBaHus.

9. MNoBblWeHNEe YPOBHA MOpPA U ero no-
cnepcTBUA AN NpaB YenoBeKa, 6esonacHocT
n mupa. Mog pea. 3. DopHane.

Fornalé, E. (Ed.). (2025). Sea level rise: impli-
cations for human rights, security, and peace.
Palgrave Macmillan.

B paHHOW KHUre (B OTKPLITOM AOCTYNE) 13yya-
l0TCA NOC/IeCTBMA NOBbILLEHWA YPOBHA MOPA ANA
npas yesioBekKa. [locnegHue gaHHble noaTBEpPXaa-
10T, UTO CpeaHNIN MUPOBOM YPOBEHb MOPA NPOAOI-
XKUT NOBbILLATLCA, AeNnan NPUOPEXHbIe 30HbI MeHee
NPUrOAHBIMU UM NOJTHOCTbIO HEMPUTOAHbBIMU ANA
npoxmBaHusA. bonee Toro, faHHble M3MEHEHMSA YBe-
NNYNBAOT MOOMIIBHOCTB JIIOAEN HA HALMOHA/IbHOM
N MeXAYHapOLHOM YpPOBHsX. Ha ¢oHe HOBbIX Bbl-
30BOB aBTOp MCC/IedyeT, Kak MexayHapoaHoe npa-
BO ajanTtupyetca K o6wmm npobnemam. B pabote
BMepBble NpeJiaraeTca PacCMOTPETb MPUMEHEHNE
MHHOBALMOHHbIX TeOpUii 060CHOBaHMA NpaB Yeno-
BeKa (pa3pabaTbiBaemMbix B aKTyanbHOM NpoekTe
«O6oCHOBaHMe NpaB YesioBeKa» B pamKax npo-
rpammbl «fopr3oHT EBpona») B 31O 06nacTy 1 oue-
HUBAIOTCA [OBOAbI FOCYAAaPCTB NPY TONIKOBaHUM
cBOVX 06A3aHHOCTEN MO 3awuTe U NpY NPUHATAN
Mep no 6opbbe ¢ M3MeHeHUAMN KnrumaTa. KHira
MOCTPOEHA BOKPYT TPeX TeMAaTUYECKMX Pa3hesioB:
[) MoBbiweHne ypoBHA MOpA, CTabUNbHOCTb 1 6e3-
onacHocTb; Il) MNoBbiweHne ypoBHA MOpA 1 NpaBga
3aTpoHyToro HaceneHus; lll) NMoBbllweHne ypoBHA
MOPA 1 HOBble Pa3paboTKN Ha MEXAYHAPOLHOM
YpPOBHe.

10. CornawieHue No Mopckomy 6uonoruye-
CKoMy pa3Hoo6pa3uio B palioHax 3a npegenamum
AENCTBVA HaMOHANIbHON LPUCANKLN: KOM-
meHTapuu n aHanus. lNop pea. . Moccona,
A. ®pucroyHa.
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Mossop, J., Freestone, D. (Eds.). (2025). The
Agreement on Marine Biodiversity of Areas be-
yond National Jurisdiction: commentary and
analysis. Oxford University Press.

HonroxpgaHHoe CornalieHne o COXpaHeHUM
N YyCTOMUYMBOM NCMNOJIb30BaHUM MOPCKOro 6rmosno-
rMyeckoro pa3Hoo6pasna B paioHax 3a npeaena-
MW 0eNCTBUA HaumMoHanbHow opucamkuymmn (Co-
rnaleHne No MOPCKOMY 6ropaszHoobpasnto) 6b110
OKOHuaTenbHo yTBepxaeHo OOH B 2023 roay. 10T
NCTOPMYECKNI AOKYMEHT BNUAET Ha BeieHne rocy-
JapcTBaMu AeATeNbHOCTM B palloHax 3a npepena-
MM HaUVOHabHOW PUCAMKLNUN (OTKPbITOE Mope
1 rnyboKOBOAHOE MOPCKOE AHO), a TaKKe Crnocob-
CTBYeT COTPYAHUYECTBY M KOOPAMHALUN MeXIY
Pa3nuMUYHbIMU MeXAYHAaPOAHbIMU OpraHmn3aumnsa-
mMu. [laHHOe n3paHne ob6beaAnHSAET KOMMEHTAPUN
N aHaNUTUKY MEeXKAYHaPOLHbIX SKCMEePTOB, KOTOPbIe
HenocpeACTBEHHO YYacTBOBAIM B MeperoBopax
no CornaweHuto. B KHUre packpbiBatoTca npeano-
CbinKK paspaboTku CornalleHns, aHanm3npyTcs
neperoBopbl, MO UTOramM KOTOPOTo Obl1 yTBepPXKAeH
WTOrOBbIN TEKCT, NPUBOAUTCA NOCTAaTENHbIA KOM-
MEHTapUii, a TaKXe paccMaTpuBalOTCs NOTEHU M-
anbHble Npobnembl, KOTOpble rocyfapcTBam npea-
CTOWT YUNTbIBATb ANA YCMNELHON MMIeMEHTaLNUN
CornaweHwus.

11. A. Appece. ABTOHOMUA MOPCKNX Npo-
CTPaHCTB.

Arrese, D. (2025). The autonomy of maritime
spaces. Brill Nijhoff.

B Mopckom ny6nnyHom npase npeobnagaet
napagurmMa 4acTHol COH6CTBEHHOCTU, KOTOpas
onpepensaeT MOPCKMe NPOCTPaAHCTBa NPUOPEXHbIX
rocyfapcTB Kak NpocTble NpuaaTky K CyxomnyTHON
TEPPUTOPUN rOCyAapPCTBa. ITa Napagurma nexumT
B OCHOBE LUMPOKO PacnpoCTPaHEHHOW NHTeppe-
Tauuun KonseHumn OOH no mopckomy npasy (UN-
CLOS), cornacHo KOTOpOI MOPCKMe NPOCTPAHCTBa
HeCTabUIbHbI 1 3aBUCAT OT ABUXKEHMA NOOepexXbs.
BmecTe ¢ TeM TaKadA TOUKa 3PEHMNA HECET CEPbE3HYIO
Yyrpo3y NpaBoBOMY peUMy OKeaHOB, 0CO6EeHHO
B YCNOBUAX NOBbILLEHNA YPOBHA MOPA U3-3a Me-
HALWeroca Knumarta. HanpoTtus, B JaHHOW KHUre
npegnaraeTca naesa MOPCKMX NPOCTPAHCTB Kak aB-
TOHOMHbIX ABNEHWI, HE3aBUCMMbIX OT GU3NYECKNX
N3MEHEHWI CYLUN N ABAAIOLLMECA YaCTbio TePPUTO-
Py NPUOPEXHBIX rOCYAAPCTB.

12. C. JleBu, . YoTCOH. EANHCTBEHHDbIN CTO-
awmin ¢nar: npAMble UCKN N o6ecnevyeHne
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MeXXAYHapPOAHOro MOPCKOro 3KOIOrM4YecKoro
npaBonopspka.

Levy, S., Watson, P. (2025). The only flag worth
flying: direct action and the enforcement of in-
ternational marine conservation law. CRC Press.

MNpeameT MeXXAyHapOLHOrO 3KONOrMYeCckoro
NpaBsa Bbl3blBaeT MHOXECTBO CMOPOB OTHOCKTENb-
HO ero NermTMMHOCTN 1 3ddeKkTnBHOCTU. ECnn 3a-
KOHbI 6e3 Mep NPUHYXAEHNA — 3TO NNLLb NONIE3Hble
peKoMeHAaLMK, TO Kak MexAyHapoaHble MpaBoBble
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WHCTUTYTbl MOTYT 06ecneynTb 4OCTaTOYHYIO 3a-
WIMTY OKpYy»KatoLen cpeabl? B gaHHOM KHure sToT
BOMPOC paccMaTpuBaeTca yepes Npru3My oxpaHbl
MOPCKOW cpefbl C yNOpoM Ha fieATenbHOCTb «O6-
LecTBa OXpaHbl MopcKoi dayHbl» (Sea Shepherd,
SSCS) n «®oHpa kKanuTaHa Mona YotcoHa» (Captain
Paul Watson Foundation, CPWF) kak Herocygap-
CTBEHHbIX CYObEKTOB, 3a[1e/ICTBOBaHHbIX B obecne-
YEHVN MeXXAYHAPOAHOr0 MOPCKOMO 3KONOrMYecKo-
ro npaBonopsAgKka. =

0630p nodzomoesieH NleaHom Kob4eHko



VI. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

1. Zhuo, R. (2025). A comparative study of in-
ternational, U.S., and Chinese ship-source haz-
ardous substances pollution: prevention, control,
response, and compensation. Routledge.

The book systematically discusses how to better
regulate and reduce ship-source hazardous sub-
stances pollution. It analyses international, U.S., and
Chinese laws and regulations from the perspectives
of pollution prevention and control, emergency
response and environmental remediation, and lia-
bility and compensation for damage. Through case
studies of major ship-source hazardous substances
pollution incidents in the United States and China,
the author concludes that prevention, control, and
response measures must be considered alongside
conflicts between pollution control objectives and
other economic, social, and political constraints.

2, Leucci, P. (Ed.). (2025). ASCOMARE yearbook
on the law of the sea, 2024. Volume 4: humanity
across the waves - rethinking the law of the sea
through a human rights lens. Luglio Editore.

The Associazione di Consulenza in Diritto del
Mare (ASCOMARE) is pleased to present the fourth
volume of its Yearbook series on the Law of the Sea,
which brings together contributions from distin-
guished international academics and practitioners.
The volume explores the extent to which the law of
the sea contributes, constructively or otherwise, to
the development, application, and potential recon-
figuration of collective frameworks for the protec-
tion of fundamental rights, including in areas not
traditionally associated with the maritime domain.

3. Kapogianni, V., Loefflad, E. (Eds.). (2025).
Genocide and the ocean: law, history and geno-
cidal realities beyond borders and beneath waves.
Routledge.

This collection explores the intricate legal, con-
ceptual, and material relationship between geno-
cide and the ocean. Traversing a wide range of
topics, it brings into conversation numerous legal
regimes that are too rarely considered in relation to
one another - including, but not limited to, the in-
ternational legal regime on genocide, international

human rights and refugee law, the law of the sea,
international cultural heritage law and environ-
mental law, the law of self-determination, and the
criminality of maritime violence. Recognising that
the relationship between genocide and the ocean
exceeds what law alone can comprehensively cap-
ture through its own internal logic, contributors
move beyond traditional doctrinal analysis to en-
gage interdisciplinary perspectives.

4. Jubaidi, D., Khoirunnisa, K. (2025). Legal
navigation in sea transportation. Cambridge
Scholars Publishing.

This book provides a comprehensive exploration
of the legal landscape surrounding the transpor-
tation of goods by sea, with a focus on the use of
Letters of Indemnity (Lol) and Bills of Lading. This
book aims to bridge the gap between legal theory
and maritime business practice, shedding light on
the challenges and complexities faced by shippers,
carriers, and consignees in the application of these
essential documents. The primary objectives are
to analyse the regulatory frameworks governing
ocean freight both internationally and nationally
and to understand the legal implications of Lols
and Bills of Lading in maritime transport. This book
uses a mixed-methodology approach, combining
case studies, legal analysis, and industry examples
to offer practical insights.

5. Krabbe, N., Langlet, D. (Eds.). (2025). Ma-
rine bioprospecting, biodiversity and novel uses
of ocean resources: new approaches in interna-
tional law. Hart Publishing.

Human use of marine resources is changing, as
is the marine environment itself, and our under-
standing of marine ecosystems and biodiversity
is developing. This open access book explores the
challenges this raises for legal regimes pertaining
to the oceans and their domestic implementation.
It engages with developments in areas such as bi-
oprospecting, fisheries, deep-sea mining and ship-
ping. Several case studies discuss genetic resources
and the implications of the new UN Agreement on
marine biological diversity of areas beyond national
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jurisdiction. A team of experts suggest new ap-
proaches to questions of interpretation, established
management principles, and institutional relation-
ships. Not limiting their scope to the international
law of the sea, they also examine international en-
vironmental law, intellectual property rights, and
domestic law.

6.Tettenborn, A., Kimbell, J. KC (Eds.). (2025).
Marsden and Gault on collisions at sea (16" ed.).
Sweet & Maxwell.

This book serves as an in-depth guide to the
specialist and self-contained area of Collision and
Loss in maritime law, examining recent cases and
convention developments. The commentary pro-
ceeds seamlessly from navigational fault and the
interpretation of the Collision Regulations towards
special liability regimes and pollution. Updates to
the 16™ edition include important developments
in the law of limitation; changes in the rules on
jurisdiction; developments in the law of damages
relevant to collisions; the new rules on collision
statements of case; amendments to the Collision
Regulations. The 16" edition also covers all relevant
cases.

7. Zhan, X., Zhang, P. (2025). Off-hire in mer-
chant shipping: law and practice. Informa Law
from Routledge.

The book provides valuable insights into the
mechanisms used to allocate losses resulting from
delays and the contractual provisions governing
these situations. For practitioners, this book solves
the problem of navigating the complexities of off-
hire clauses in maritime contracts by presenting the
information in an accessible manner. It equips them
with the knowledge required to effectively manage
disputes, understand the rights and obligations of
involved parties, and ensure the smooth operation
of commercial relationships.

8. Tavakkoli, N. (2025). Regulatory challeng-
es of ship-source pollution: where EU legislation
meets international law. Nomos Verlags.

The EU has been an advocate for stricter requ-
lations on ship-source pollution, adopting its own
legislation, where international efforts have been
deemed insufficient. This book explores the impli-
cations of the single largest regional organisation
regulating a field as inherently global as interna-
tional shipping, while diverging from internation-
ally agreed standards. Three case studies that blend
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academic analysis and practical insights show that
EU legislation on ship-source pollution challenges
the boundaries of international law. Avoiding to
address their compatibility and possible conflicts
with international law adequately reflects on the
EU’s credibility as a global player and the legitimacy
of its rule-making.

9. Fornalé, E. (Ed.). (2025). Sea level rise: im-
plications for human rights, security, and peace.
Palgrave Macmillan.

This open access book explores the human
rights implications of sea level rise. The recent data
confirms that the global average sea level will con-
tinue to rise and to make coastal zones less habit-
able or uninhabitable. Furthermore, these changes
are increasing human mobility at the domestic and
international level. Against these challenges, the
book explores how international law is changing
in light of common concerns. For the first time, it
offers a reflection on the application of the inno-
vative human rights-justification theory (as being
developed in the ongoing Horizon Europe‘Human
Rights Justification’ project) in this field by explor-
ing the States’ use of justifications in interpreting
their protective duties and in adopting climate
measures. The book is structured around three
thematic sessions: 1) Sea Level Rise, Stability and Se-
curity; ll) Sea Level Rise and the Rights of Affected
Population; Ill) Sea Level Rise: New Developments
at International Level.

10. Mossop, J., Freestone, D. (Eds.). (2025).
The Agreement on Marine Biodiversity of Areas
beyond National Jurisdiction: commentary and
analysis. Oxford University Press.

The long-awaited Agreement under the United
Nations Convention on the Law on the Conser-
vation and Sustainable Use of Marine Biological
Diversity of Areas beyond National Jurisdiction
(BBNJ Agreement) was finalised by the United
Nations in 2023. This historic agreement impacts
how States conduct activities in areas beyond
national jurisdiction (the High Seas and Deep
Seabed) while also promoting collaboration and
coordination among various international organi-
zations. This authoritative reference work brings
together a range of international experts directly
involved in the negotiations of the BBNJ Agree-
ment to provide commentary and analysis. It of-
fers a background to the development of the BBNJ
Agreement, explores the negotiations that led to



the final text, provides article-by-article commen-
tary and analyzes the potential issues that States
will need to navigate to ensure the Agreement is
implemented successfully.

11. Arrese, D. (2025). The autonomy of mari-
time spaces. Brill Nijhoff.

The law of the sea is dominated by a private
property paradigm that portrays coastal states’
maritime spaces as mere appurtenances of a state’s
land territory. This paradigm underlies a prominent
interpretation of UNCLOS, which holds that mari-
time spaces are unstable and contingent upon the
movements of the coast. This view, however, poses
serious threats to the legal order of the oceans,
especially in the face of climate change-induced
sea-level rise. By contrast, this book advances that
maritime spaces can be conceived as autonomous,

VI. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

that is, independent of the land’s physical changes
and as part of the coastal state’s territory.

12. Levy, S., Watson, P. (2025). The only flag
worth flying: direct action and the enforcement
of international marine conservation law. CRC
Press.

The subject of international environmental law
is fraught with debate over its legitimacy and effi-
cacy. If laws without enforcement are merely good
advice, then how can the environment be meaning-
fully protected by international legal institutions?
This book examines that question through the lens
of marine conservation, focusing on the Sea Shep-
herd Conservation Society (SSCS) and the Captain
Paul Watson Foundation (CPWF) as non-state actors
intervening directly to enforce international marine
conservation laws. =

The review was prepared by Ivan Kobchenko
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